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NRC STAFF'S RESPONSE TO OHIO EDISON COMPANY'S

MOTION FOR RECONSIDERATION OF CLI-91-15.

In the Matter of
OHIO EDISON COMPANY

(Perry Nuclear Power Plant,

Unit 1)
Docket Nos.  50-346A
50-440A

and

THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY
THE TOLEDO EDISON COMPANY

(Perry Nuclear Power Plant,
Unit 1, and Davis-Besse
Nuclear Power Station, Unit 1)

(Suspension of Antitrust
Conditions)

The NRC Staff ("Staff") hereby responds to Licensee Ohio Edison Company's motion
seeking reconsideration of the Commission's Order in CLI-91-15,' whereby the Commission
directed the Licensing Board "to suspend its consideration of all matters in this proceeding with
the sole exception of the so-called "bedrock’ legal issue."’ For the reasons set forth below, the

Staft submits that Ohio Edison's Motion is without merit and should be denied.

' "Ohio Edisor Company's Motion for Keconsideration of CLi-91-15" (“Motion"), dated
November 26, 1991,

* Ohio Edison Co. (Perry Nuclear Power Plan, Unit 1), CLI-91-15, 34 NRC _ (Nov. 20,
1991), as subsequently corrected (Nov. 21, 1991) slip op. «t 3.
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The Licensing Board aiso afforded Ohio Edison an opportunity to .onduct one jound of
interrogatory discovery concerning the bias/prejudgment issues, ruling that any further discovery
would be permitted only with leave of the Board (/d. at 51-52).

On November 20, 1991, the Commission issued its Order in CLI-91-15, wherein it
exercised its "inherent supervisory power over adjudicatory proceedings to direct the Licensing
Board to suspend its consideration of all matters in this proceeding with the sole exception of
the so-called ‘bedrock’ legal issue." The Commission noted that Ohio Edison had "volunteered
that the decision on the ['bedrock’] legal issue has the potential of allowing applicants to proceed
to an evidentiary proceeding or of terminating the hearing in favor of maintaining the license

conditions." (Jd.) The Commission further stated as follows:

’ On September 20, 191, Ohio Edison filed a set of interrogatories directed to the NRC
Staff, seeking responses on behalf of the Staff as well as all other employees of the Commission
from 1987 to the present, specifically including such persons as the Chairman and each
individual Commissioner. "Ohio Edison Company's Interrogatories to the Nuclear Regulatory
Commission Staff," dated September 20, 1991, at 3 and 6-10. The Licensing Board directed
the Staff to respond to these interrogatories (except as to those which it finds objectionable, for
which a protective order might be sought), finding that the answers "are, as a general matter,
necessary to a proper decision in this proceeding and that, as rhey involve Staff contacts with
congressional personnel, the answers are not reasonably obtainable from any other source”
(Order at 52 n.95; emphasis added).

On October 23, 1991, the Staff provided its response to the interrogatories, in which it provided
substantive answers and objected to certain matters -- such as Ohio Edison's attempt to require
the Staff to respond on behalf Commission employees who are not members of the Staff or
whose official responsibilities did not involve consideration of Ohio Edison’s application. "NRC
Staff's Response to Ohio Edison Company's Interrogatories to the Nuclear Regulatory
Commission Staff," dated October 23, 1991, at 2-3. Ohio Edison subsequently filed a motion
to compel further answers on November 6, 1991, in which it complained about the Staff's
objections to the scope of its interrogatories. The Staff’s response to that motion was forestalled
by issuance of the Commission’s Order in CLI-91-15, and by issuance of the Licensing Board's
related "Order (Suspending Time Limit Governir;- Staff Response to Pending Applicant Motion
to Compel)", dated November 25, 1991,
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Judgment as to what course is most appropriate. See, e.g., Duke Power Co. v. NRC, 770 F.2d
386, 390 (4th Cir. 1985); Pillsbury Co. v. FTC, 354 F.2d 952, 965 (5th Cir. 1966). Now that
Ohio Edison has clarified that its application could be disposed of on the basis of a legal ruling
alone, there is no reason why the Commission inay not defer consideration of the "bias" issue
pending resolution of the bedrock legal issue. Moreover, following the issuance of a Licensing
Board decision, the Commission may well conclude that the Licensing Board's (or its own)
independent assessment of the bases for Ohio Edison's application vitiates any claim of bias, thus
rendering consideration of this issue unnecessary."

For these reasons, the Commission’s prior statements do not require the lit _at.... of these
issues at this time,

IIl.  The Commission Properly Concluded That Consideration Of These
Issues Should Be Deferred, Given Their Unprecedented Nature,

In addition to the arguments considered above, Ohio Edison argues that the Commission
erroneously based its decision on its "concern” that “the admission of two contentions on
decisional bias ‘appears to be without precedent in our proceedings.”” (Motion at 2, quoting
CLI-91-15 at 4). Ohio Edison asserts that the Commission erred in failing 1o realize that "the
absence of precedent. ‘or the decisional bias contentions is not a valid basis for their exclusion

in this case.”" (/d. at 9 n.7).

" Significantly, the Commission could even decide to reject Ohio Edison's assertions out
of hand, without running “oul of its prior judicial declarations. Even that outcome would
represent an exhaustion of Ohio Edison's administrative remedies, allowing Ohio Edison to seek
judicial relief upon final Commission action herein. That, after all, was the fundamental legal
principle relied upon and argued by the Commission in its prior judicial filings.
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