
ORIGINAL
UNITED STAits or AManicA

e Nt CLEAR Rtct;LA roaY Commission
I

in the matter o0

TEXAS UTILITIES ELECTRIC
COMPANY, et al Docket .No. 50-445-2

50-446-2
(Comanche Peak Steam Electric
Station, Units 1 & 2)

O

TELEPHONE CONFERENCE

Location: Glen' Rose, Texas p, ,. 38,690-38,726
Date: Thursday, August 2, 1984

12 0/ :

o C 7, |'

[/* b *"# ' T4YI.0E ASSOCIATES
Cuna m

,

C! r luon. N w sees taas i
|

I* ssaiarse. O C. m
O l8408080296 840802

i PDR ADOCK 03000445 I
,

.

| T PDR

, . . _ - . - _ _ _ _ _ _ _ _ _ _ _ _____ ..__.._.._ _ ..____ __ - _ _ _ _ _ _ _ _ _ . _ . . . _ _ - -



- . . . c ,

T- - .j-
. . ,

i . . . ; . :
- 1>

. . . . .
, ,u.

.;
>" - : ;* - J:

* >
.,,

.i; ~
;

~

^.1
, .

,
,

- - 138,690: |
~

, -

|. , -
+ . ,.

.
:.-

1,
, -

. , , .
.

'

.,

M!'
' '

,
' UNITED' STATES OF! AMERICA. ), ,,;{ M 1e

^
'

, ,

'

: NUCLEAP REGULATORY COMMISSION'-
*f~. , v2'

L. a.. .
.. _ -. -

.

.

+y j., u s
.

. :. . . ,

a. .

,
. . .

>
' *.- 3' -.BEFORE:THE ATOMIC SAFETY ~& LICENSING BOARD,:: n , . . . . ,.

-

;4
s

, <

'' - -1 ''
,p :3;

.

, ,

- - -
, y, ..

,

'
'

'
- -

~,
' '

c:. ,
n5 -x .-}-;--_- ;- >- - -<- - - -

., '" '* W-
'

:In;thefmatter ofh 'a; :.-
.

.
,

'

t 6 : - .
#

,f+
-

. . .

~

TEXAS UTILITIES.-ELECTRIC'- :
-

,.
m

-

,

t

~

* ' -

!.. . '7 ! - COMPANY,Let al. : .DocNbt Nos. 50-445
,

;,$
' ' ~

- ; -

_

'
~ ~ ' 150-446":. . , ,

%. 8' - (ComancheJPeak. 'Stieam. Electric ~:L-
(

~

f
.

"
.,

< - .Stationi: Units-1 an'd.:2)_ .:
'i- -

-9' . _ _ - -,_ _1_ _ _ _._ _._ - _- .-
, . , . ., ,

-.

10. ' s
,

'
>

n ,

,

, 11
,

, .s, ,. ,

&
'

-Room,.38
. .

Glen Rose Motor Inn',
'

12 , Glen _ Rose, Texas
>

,

k, :(O.
'

' August 2, 1984 :4
~13 '

~s
, ,

e,
- 14 '. _,

-

, .a
.4

15 - TELEPHONE; CONFERENCE
3

'

F
-

;
* ;16 Before: .Jud'ge Peter Bloch and Judge Grossman

1' 17- - reported.by Glenna M. Wright, Court Reporter, beginning
. v. . ,

4 *~'g'.
#

18 at 8:53,a.m.,qpursuant,to:. agreement.:

, , , ,:
.

~

,

i - 19
.s

'
e y

,'.k. . ...'?. ,
,

., .
f ^, '4 g.- 59

tr . # %.

- 20 '
>

.

..
-

21- . - -,

22' ,

>* 4 ,-
t

, >
/ =

,

a
h 9

_

-

~24
*

, ,_

O4

'g- -25
-

1

I

h

, - : :.

- |

- . . . . _ _ . . . _- , . _ , ._ - . . - . . , . . . ~ , . - . . . - . - . ~ . - , . - -|



,, .
_

. . .,. - - . . ., :> - ->

fM " '

43 #q q a,; 94 . [ y' ,-

t -- > s,y 1 .w
. . 3

> c ,
-.

.s _ ;,
- .

..

n s .-c 1 . . g .
. p : 38,691c*:,

. , ,. -,,
- '- a

1 u. . . ..
'

a;-

W 1-
thPPEARANC5S:7 ,f: ,1 Qj ' ''

, ,, ,' '

'

f''. 2-,
.

,
' . L N !i; x. . .s .: - ' e?

, . }2' For'th'e' Applicants, Tex'as Utilities. Ele'ctric.-,^ ' '

c'1[' t -

- Company, etial: - " ' |'

, .
^' ' '' '

;
3- -

4 -
-

- 2 . ., - - - "
, >

. , ,
. ,;-. s v.; < -

' McNEILL WATKINS,-ESQUIRE.'

-

4
, ,. , .. - Bishop,;j Liberma'n, J Coof,r.,Purcell & , Reynolds Y

'' ' '
- -

. -1200 Seventeenth-Street,-Northwest ~*' - - .. . . .,, - . . . ,

4
'

' 5 V'

Washington, D.} C.'20036-' .'',

,
,. ,

.'6 '' For the Nuclear Regulatory Commis'sion St'aff: .
,

T -

,
, - . ,

, - .

; -. - ,7; ~

1

v
,

4
*

.

-

RICHARD G. BACHMANN;-ESQUIRE _ --
-

~ '

' Office of the Execstive LegallDirector.
~8'

U. S;:-Nuclear Regulatory? Commission , "
.

'

< Washington,.-D.EC. 20555
. 4

9. - -
' ~'

_

"

? - F,or the Intervenor, Citizens Association;for Sound
10, . . Energy:

!

,

*
,

11 #
, . ANTHONYLZ. ROISMAN, ESQUIRE.

BILLIE GARDE,-; LAW CLERK
- 12

,
. TrialiLawye'rsifo'r Public Justice, P.C.~

,

'

2000.P Street,-Northwest,cSuite 611 '
"

.

13 - ' '

Washington,'D."C.~ 20036--
.$

,

'

N .

- 14 - e ,. , .,

'

15-
;.

16 ,

p

17/
-

,

1

'18
I

19 ' |

. |
-

. 20
'

\
'

'

21 ;, i.
i

;

22
'

23 -

24

- 25 -
_

.

20 s;

v ^

$

- -- . . . , e - , , ww ,a , s , - , , ,m-,-g--p,. ,----,.,-,e .vn-* * . - - -



g r- --

;
1

.g~ >
,

< Jn "I ~38,692 j
-

. 1

. 1

-12 P_'E Q C E E_ D'I_ N ,G, S ;
'

_

o

'k - 72 8:53 a'.m.
,

3' JUDGE BLOCH: This is Peter.Bloch, Chairman

4' of.the Licensing-Board for the Comanche Peak Steam Electric- <

a
'

5 ' Station, Units 1 and'2, operating license' case, Docket'

-

-6_ .'Nos. 50-445-2 and.50-4'46-2.
'

.

With me is Judge Grossman and Allen Ginsberg,.'7L _

.

our law clerk.8

9- We have identified the parties for the

10' -record previously, so let's begin with the substance of

11 this call.-

-12 Who has requested the call be' convened?

-('N 13 MR. WATKINS: Applicants, Your Honor.
N)

14 This is Mr. Watkins.
,

15 JUDGE BLOCH: Please proceed.

16 MR. WATKINS: We have several motions

! regarding the testimony of a witness whose direct case17 -

| 18 we heard yesterday. The witness is an Intervenor witness,

19 Sue Ann Neumeyer.
1

N' ' --We would-like to begin by moving.to strike-+

< r .: 2

21 her testimony in its entirety.

his. Neumeyer presented testimony as to~

22 :>
'

23 |:hwo'! incidents . ,' One , at some time in the first half of

- 24 1903 -- We haven't been able to determine when --

-'

25 Ms. Neumeyer' testified that she was asked by her QA/QC

,_. _ _ .._ _ _ _ _ _ . . -



-- . , -

_

38,693
.

.
p '. '

1 . supervisor - She was at the timeca level'two QC inspector.

'

2- :She was asked : by her supervisors tx) prepare certain documenta-~

;-

''

~ 3 Ltion. They were, travellers-based on other documentation.

, -

L4 - ~That~she:d'id 'so,:although it was'against her better judgment,
~

5 and that following her performance 'of1that task =, she heard

'6 from someone that she can't1rememberLwho-it was who:mi'ght-

7 have been.in'a. meeting that someone hadEsaid-something

8 -about her losing.her job.

9 'She did, however, testify that she' talked

10 with h'er direct supervisor about this incident.and that-

11 following tne conversation in which he indicated nothing
-

- 12 lof a threatening nature,.that was the last she' heard:of

(3 13 it.
%)

14 She did not' testify _that the incident had.

15 any effect on her. job, on-her performance. She did not

16 testify that she felt in any way harassed or intimidated

17 _by the event.

18 . It essentially is a technical problem,

19 as you will learn in fuller detail in this conference.
- r s . ., ,.

L 20 The;second incident about which Ms. Neumeyer

21 testifiedlinvolved her writing an NCR in late January

22 oI 1984.. Sh believe'd that certain documentation that

23 she was reviewing was not per procedure. She consulted

-. O
_with'her supervisor, who instructed her or encouraged1!4,

,

V~
25 - her to write an NCR. She did so.

,

F

~
~
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L ; t' . .The NCR-was subsequently. voided by another.'

5 ,[ -2 ofLher supervisors.
v.

3 Ms. Neumeyer-did not-testify:that that~
.

4 incident had-any,effect on her-job,-on the perf_ormance

5 of her-job, that.she~ felt in any way harassed or intimidatedL
,

,
61 .bytthe. event, and that is pretty much the sum.and total

71 of_her testimony.

8 There was no craft involvement in either

9 of these incident'.- It was strictly an internal QA/QC
,.

s

10 matter.

11' The issues presented are largely technical

12- in nature, and the record is utterly devoid of testimony

~

13 by Ms. Neumey'er herself that in any way relates or makes-
.

14 her testimony relevant to the subject matter of this

- 15 - proceeding.

- 16 - Now,~we commenced Ms. Neumeyer's cross-

17 examination last night. We didn't get very far. We're

-18 going to pick it up again at 6:00 this evening.

19 Thus far, the examination has been largely.

i'imitedbtozan exploration of the technical issues-andl20
i

21 'not.anhthing having|to do'with harassment or intimidation1

in ; _m

n about which in any event she has not testified.
, . . , . . . p , ,

! 1 | ~
JUDGE BLOCH: I take it the motion is being

' > *

j 23

24 opposed, Mr. Roisman?,,

. \J
25 MR. ROISMAN: 'Yes, Mr. Chairman. Ms. Garde

t

|

_
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d

1, is going.|to. carry:.the~ laboring oar on this, and, in fact',.

.i '2 ' ,-I'm; going td leave now because I have a deposition that's

. 3' .. starting ~in'two minutes.

:4 . JUDGE BLOCH: 'Thank you, Mr. Roisman.
~

'~

Ms. . Garde. .5

;

6' MS. GARDE:: Yes. -I would strongly disagree

. ith the characterization Mr. Watkins has presented tow7

8 you about;Ms..Neumeyer's. testimony.
~

'

9 I'would -- Before I would present that

to ' argument, though, I we11d suggest that it would probably

11 be more appropriate if you would be'able to read Ms.-Neumeyer' s
4

12 ' direct testimony when you receive.the transcript and rule
,

13 ~on the motion at that time.

14 I could go-down through the incidents and-

15 would be glad'to do so, sir --

16 JUDGE BLOCH:- There may-be disagreement over

17 the meaning of the transcript, rand we're certainly not going

18 to rule on a motion to strike until we read the transcript.

19 MS. GARDE: Yes, sir.
,.

, ,

20 ( Pau se .~ )
.- .

.

'

21 g Judge Bloch?

22 . JUDGE BLOCH: Y e s , I.!s . Garde.
I

23 MS. GARDE: What was your last comment,

24 sir?.-,

( .

1

MF JUDGE BLOCH: Just that we would not rule*

. __ . -._ ~ _ _ _ , . , _ _ - _ _ _ _ . - , _ - - _ . .
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-1- on,a motio'n-to strike if there's a' disagreement among

| ) ~ 2 the lawyerscaboilt the' meaning of-,the testimony.because
'

.-
-

3 we wouldLwant to.readiit..

'4-7 :MS.' GARDE: Yes, s ir '. : -Well,.I.would want

5 .you toIdo.that,. sir, Land I would'briefly respond'to

~6 Mr. Watkins' characterization of the testimony by saying

7 that -- '

8 ' JUDGE BLOCH: 'Be' fore you respond, let'me

.

9 'ask Mr. Bachmann if he has a comment on-the ruling we've
~

10 indicated that we are inclined to'make.

11 MR. BACHMANN: Yes,. Judge Bloch.: I, agree

12 with you in the sense.that I think this motion to strike

. ["3 13 is somewhat premature since there is disagreement amongst
%_)

14 the parties,.at least~as far as CASE and the Applicant.

15 are concerned, that a motion-to strike in writing based-

16 on'the transcript attached would be the best way toideal-

17 with this situation.

18 JUDGE BLOCH: .So I take it that the disagree-

19 ~ ment 'isDover whether, or .not the .way in which these-

t '

| .

I 20 incidents occurred constituted a form of harassment.
^

Isithat what the basic disagreement is?J21
- '

'

22 ,MR.!BACHMANN: Well, my understanding of, j

I - 23 what-Mr. Watkins said is that the testimony thus far

24 ' presented by Ms. Neumeyer bears no relevance to the' issue
; _( s\

%);

2 'as defined-by the Board, and, therefore, should not be

!

. -
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- S- 1 . c'onsidered. - -

.-

4

s.)C,
p /E

2- Evidently,'Ms. Garde feels'that'there:is

Af : 3 . .

.

i .3: . definitely''a relevance |here:to the issue as' defined by- .

- ,

~

4 ,. the Bo'ard . '
- ,

, , t , .<

~

5) 'AndOIfdon't.see that the-Board can reallh
.,

,

rule on the motion-tonstrike until.it has,had an~ opportunity
"

J6-
~

'

to'l'ookat"th'e'transcrifdL.andperhaps-in'that' context
_

7L i ,

' '" g8) shear:th'e~argumentsofthhparties.z
~

1
.

,
.x - ,

s
_

~ 9: 1 JUDGE BLOCH: . My-question.is for~Ms.-Garde.-

_

' ';' ,
, .,~~

I}just[want;to'know if the disagreement- -
.

.
.

'

-.10 |
-

-

.

,

11'. .. is'~over whether the incidents! involved were/alform of.a- -
-

,

12" harassmentL or l'ntimidation.', -

-,

13
. % -

, .

(Pause .;) ' ,. . ?/ i {'
.

I, * '

,j,
, /. v

,

14 - -Hello. ' - ,'i'
- *

, .w

.15 MS.' GARDE:~' Yes. I' not.'sure I understand
'-

,.

-
..

,

4

'16~ your question, Your Honor. 'Coilld. you please -- re-askD it?
~'

-

.

- ,s

17 ^ sJUDGE:BLOCH: ' Iijustiwant[No mdke:sure*~
-

- -
,1 j . mq - - -_ , . -

,
,,

s.

18 . that the disagreement between the Applicant and CASE over'
~

19' the.meanin'g ofJthese incidents is really a subst'antive
~

.

20 'one that goes to the merits of the motion'to strike.,

'

-- 21 ~ Is'the disagreement over whether or nott
,

.22-
.. , the incidents already on the record constitute a form

23 ~ of . harassment and ' inti:aidation?
'

"

24 MS. GARDE: Yes, sir.
.

25 JUDGE BLOCH: Okay. Is there anything

.

g s s

-- -
. -r . f. w- ..,p,,- ,-g-. -3 y%_ y ,--. 7 y.. p ,,,,9 y7-

- -
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':. S ..; 1- .else, Mr'.1Watkins?'?I won't rule-on.that until I see-it -4'

~ .

.

h , , -
-,

ij!af.. | '
- 2' MR. WATKINS: 'Yes,uYour Honor. There-"are'

_ ,
-.

.

:a'coupl'e morenthings._ .3-
'

.

, s

' -
-

s - . .

,

4' i nWe.would:also. move to strike three elementsi, . w - .

.

m ,

[ 5: .of dhe. direct testimony presented by-Ms.7Neumeyer. yesterday,o 4

'

>P-.. .

6 and let-me go'back.to-a conference call that.the partie~sc
'

+
..

* '
. . .

.

~

, ,

.

L < >
. .. .

<

7
~

_

-
hadiwith' Your ' Honor ont,Julyr23. 'i

w - - .-

, . _L wpy,.. z;
,., 3 , s. ., ,43 ,

8 ' Ms..iNeumeyer, you,'lil. recall'/ wa's'one of:
,

g n - ~; . -
.

.,

4 , . ..u.
the witnesses for'whom we~had.not recei.mved her Office9i i

t .
. ..

'

10 - of[ Investigations statement, and, $nJfact, I believe we
,

- y , z;q a -
, ,,

n
.

,'' 11, ~only received it fairly recently..
, 2. ,

,
- ,. , ,,, ,

. , ,;
. ., . .<,. ,.

Itleas'the-represIntNIon of counsel'for.'12 _ df 64

a
_

CASE during that'confefence. call tiaE 2n'tervenors had13
'. f. -

.
\. ,

-

~ 14' disclosed to us in excruciat'ing detail, and?I'm quoting
~)

'

, .

15 Mr. Roisman, every element, everytincident, every name,.

,
16 ,every event, every time, and'every, place about which

.17 Ms'. Neumeyer would' testify.

18 Yesterday, during her' direct-examination,-

19 she was ask'e'd'and! testified'as to.-- over objection - -
,

*

.

,- 20 a's to three incidents. First of all,' a conversation that-
_

:

21; .sheiha'd~had with a'QC-lead. Secondly,.a conversation,

'

22 ,that she had had~.with the site ombudsman.. And, third,

-

23, - several conversation -- a donversation-.that she overheard'. . -

24
.

-th'at; involved several of her colleagues and' supe'riors.-

p.
d 25 None of! these items had been disclosed 1

)

~

.-
1
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1 .. Ject
,

'
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, g; , . .

.
,

. , . ( -.. . .; .

_. _
, ,

.y d2' 4 f j Myfreading{of.the transcriptLan'dcat num'rous.,e
gg y; . ;..

_ ,- . t , .,-
f s

-

,
,

*
1 - . . ~ . ,; , . .; . .j . c 3 ,

,;q%Ny, , g __MW3 /placeslin;theitranscriptof?the conference ~ call-shows1t
,

a ;T; .
-

..
,

u m . , . . .t .. ~ . > , ,
,

.. ... .

<
, r'&' y: ,

..
.i - >y >

a ,
* . . , -

,4

MA [ |g y : '

"that'plainlynthesecitems'are subject _.to"being stricken.ci.e . . , ? ' 1.-
' -

'
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,

4>; ;@. 5
. JJUDGE BLOCH:1 [Ms'.eGarde?.

. . . 1~ -
,# -

-

. '

- <;-- .. ,

gg: " - g m . g. .
~

, .

.
, .

.

7 ~ a3 ,.6 'aMS'.' GARDE:?' Wells Ilwould disagree-with'
1

* 1-6 .

s . y,
_

_,*v r

''
'4 :v

f' ( 7 ' "Mr.;Watkins.b characteEizatio'n.that Ms.=Neumeyer's; testimony:|
'

2

' ' . , w, *
, .

_
~ , .

' . [ g _1 3,

679 _ , f :8; cincluded - three ^ sepai ate ' incidents : o'f L whiclCthey I_ a'd L no |

__
,

~

M
3-

-- ._g, :
-

.- .. . ~ . . . . ^

gi, - f 9' -knowledge. .
, . .

> - ,

+

#' b05 - Ms.[Neumey'er's. testimony c'onsists'of two-'

-
'

.a.. s11' separate''inciddnts,'one' involving spent' fuel,p'ool'. liners .j,
, .

_ _ . < -
>

.

12' ' and oneLinvolving an.NCR.; '
-

, . ,

13 The. incident-that Mr-LWatkins' problem:' .y
. T,,, .

,
.

- -

'g '

N'C R . If you'.will
~

14 4goesjto is the' incident involving' thel
,

'

s

15 ' recall ~,nduring"the conference, call on.that Saturday; morning,T ,

, . .

J
,,

"
t

.. f* * , - aw.

16| I believe it was. Saturday morning, althoughSI don't.have
. +

. ,
<, .,,

;a' transcript .'of it :avaiiable,' 'when Mr'.. Roisma\ w.!neconcluded
,, e

f2

17 t

- - -
-

,

4

- '18 - : the discussion =withithe representativ'es, th'en I was. asked.

>--
..

.

E

, , .

-19 about;the'br'iefing that had.been given oh' Saturday morning, s|c.

-

:20 'to'which I explained the.Neumeyer briefing,Gtogthe-best;

[
. .

t
, 4 ,; * =

- ;. .

# P '-i, _. .

i
,

%
- 21 <of my recollection at this time, as having providedTthem 4

m.
-

1
'- ' ' - _ , .

. . ~ . .

'
. ,

.a; copy of the~ affidavit which'before~that' time;they,had'22 1
,

~ 23 ; not'.had; . givingi t hem a time period- to read over the
~

c 24 . affidavit.and the two incidents; indicating what two. 5 ,

. . -

7 1 -

-
~.> 1

[ . , n
'

l'1 j-{,

I * *' ; &, ,y o.

, . * '* , , q.- -
.

,

a 4 L _ _. __ '_'
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-

C 1, .17 : counsel an. opportunity to ask. questions,'Lof which there| ,

. , . , . ,.

y ~
~

-
<

f} -2 :werets'everal which'I answered;VandLthen indicatingiso-
.

,

_ _ _ __

-

Ns. ~ ,, ;

= counsel;that I wouldlin' m$r direct' examination of
'

'
. '3/

~

,.

s

.. ~ . .
. .

-
, >(,_ . ,

. m.J - i :Ms. -Neumeyer be $taking' her directly'through the!-incident's. -t e- j
r=' -j , , ,

,

' ' ' Now,3he conversations which are included-
~

*
, . J 5:

,

4
. :

.
.

. . s
'

m - - 1 6 ., inith'e%incidenttthat'Mr . Watkins :has' identified- he wants.-

, ,

_
' '

.
- , .

.
.

.

, >.. ,.

.' ' .7 -to strike-or have removed'from-her direct examinationy .

-
-

Jare adm'ittedly not-in.the affidavit. However, atlleast
-

.

E8-
'

'

,
- -

'

~ . .
~-

. 9' , two ? o'Af:thos'e'~ conversations.had been: discussed, .. to th'e'1

, u-

,

'

t _ .

~besti of .myiknowledge because ,I' don' t h' ave : the ? transcripts _, -

_ m ~
,

.
_ . ' . _

.

- 10 . .

- ,
,

in1this procee~ ding between-Mr' Grier;--:during Mr.IGrier's;11* .

;.

~

12 deposition and, .also, during Mr. Purdy's deposition.- ,

'

_ ,

^

13 3I didn't' feel at'that Saturday'mornin.g..

7)
- - -

J-

14 briefing .that it was my responsibility ^ to go over everything.-

15 on these incidents'that had been developed in the course

16 -of'the previous 180 hours of deposition. 'There was certainly
p .

,

nothing but a good-faifh intent' wh'ich'[I t hirykEI-re-extended17

18 during.the conference call with you to go)over.those

19 details.'
'

,

,

As toI he conversation:with'Mr. Grier-,

20 t

21. and the ombudsman,,that,is already^on the record incthis
a. ,

,

22 case.in'Mr. Grier and Mr. Purdy's deposition.
- , ,

23 - During Ms.<Neumeyer's direct, I attempted

24 to get a full'and clear record of an incident, and-the

. 25 - direct examination on this point took no longer than

1. 1

i

P

de

_i.__..
'
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'N'' ; >1 .'fiveiminutes.''
-

q,

L||y? ' ' '

7 , . , . . .
'

f '2'
.

- 'g,, , - - -

= JUDGE'BLOCH: .Mr.'Bachma'nn?-'
.

,

s
''

3 MR '. BACHMANN: Yes,fJudge Bloch.'-
;

'
>

, . _

. , __ -
~

- ,
_

4- -I'would support and. oppose Mr. Watkins'-
,

. -

-S- motioniin-different. parts.
.

. ~ . .

6 Th'e conversa' tion ?thati Ms'. .Neumeyer hacI ^
%

-

1

, 4

2withMr.Grieris,zin'theStaff'sview,~pa'rt}ofthe' record.-. : 7 c
.

.8 ~ The St'aff is not' going to support.his mo'tionEto strike
~

9 as far asiMr. Grier is concerned since Mr. Purdy):I~believe..
.

! ..

~

10 on the.second day of.these depositions;"hasestated that-1

- ;11 'he~h'ad been contacted by Mr GrieN concerning Sue Ann~
~ '

, ,f - - :: ; ..

? 12 Neumeyer.t ;So 11 have"no problems: with' leaving that' in.
r .' ; ,-

13 ' The othsr convirrsations' lido support-
t3 .

%'!_ . .. ,_
.

.
r

14 Mr. Watkins. These are' incidents..thatlin no way, to the

best of my memory, weYe' eve'r M$ought 5orti in front''of-15:
-

,

<

g' , y . 5

16 theparties,:and>Ihabe'beenpresent~at[Ibelievd|vallJ

17' of the other depositions that~had anything to do or~ concerned-

18 Sue Ann.Neumeyer. ,

19 So.at least as far as.Mr. Metheny's

- 20 participation, I certainly would suppor't..the motion to
..

21 strike..

22 I am a little unclear as to what the third

'23 conversation is, though, but I also believe that would

24- be the same as Mr. Motheny's. If Ms.' Garde could clarify.

N}/ -
{

25- that'last conversation, I'll give the Staff's position
,_

|^

\,

u
, |

m _ |
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'
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7, O c:q m , 7P7 J 7
0: 2: ''<'IMS.(GNRDE: -Well",I this i'sjthejfilstutime w.' ' v - -

.u -. ,
:* ,.. , -

, s
.

- . .-

_ ,.
-

,

i- 9 , e.; . . . 'q 4 ' ;f, a q _s p s 3 . ,
,

.*I> t

is
+ .,- a . , = 5 ,a ^ . ,/ L ? ' , '. c

,

96 %'s nA,, 9't- ithatJI'7
gJ .. t

-

heard ~thatNhis motion to7 strike? included.this: - 9. 3
..

.#, ;q. y ; . , , ,
,

$1. : '_- ' i j conversation';f wh'ici6 /I . beli' eve ,-K Mr.j Bachm' ann Eyou '. recalli ,'

m.m
ym- 3:p;y- , . _- .;n 7,g

-- : -i < 3 =

, _ . ,;. ,

.

, w . y ,
, g, x; _ _- _ , _. _

~
j., .

Q, ' qs: 1.wasfMsiNeumeyer's/. testifying 6that11mmediately" prior to? sIi
_ + . . -n x. uuw , ,

%< ; f _

,9 ' | .

y
..

.. ;

f, < g
;

m e - ,"the : meeting ;in :Mr.f Siever 's .'of fice r th'at'(thel parties +involvedi
~

.,- . ,

4 . s. - , _

-m~' ,_ :. ..
i

i -

M' 7f Jincthat'meefting' met inJth'e hall or met down"the hall and.1

5; .,
_

,
,

w
,

'
..

'
a

l '8 went9into thF office together. "
y=

,.o
# = d

-

- 9 T Ms. ' Neumeyer's - recounting 'off tha't6paEtNs4

- - -

, . . . , 1

% 7~ T10: 6fJthe conveys $ tion:has'always'been>in my mind?p$rt of. . ,

~

*,

m
'. '

.

- . , .

. jllL theimeeting'since~it included all'.the; people also;present'E
-

.w .
,

. ,
,

,
.

,- , . .

12:'7 lin the meeting.. And I believe'Mr. J Blixti and/or fMh. ' Siever. ''4

I 6 ,,

.
e, 4 . : 9 ' < ,^

< -13 ' testified briefly about'those: interactions _tn'one or their-

;; \
'

-

[.[~ 14 ' depositions, but I'm'not'sure|if it was Mr. BliSt-or: ,.
x

15
m_ Mr.ISiever. '

,

\ ,

is MR. BACHMANN':.:With that'clarifica' tion,- -

{ 17 Judge Bloch,JI would support Mr.~Watkins..'in:his motion
,,

,

"18' to strike-that conversation. I recall having' heard'either

8- l''

] Mr. Blixt or Mr./Siever allude to the fact that they.went>

.7, , n
. - ., ,

20
~

,

into~the office together.9,;However, none,of the'partiie's' _

, . ,
,

,
t, 4

-
- 20 hadLbeen put''on notice-in,anyfway that this -- that.any.,

'
'

, ,

, . .,
~ ' s;,R I

22' conversations prior. to _the~ meeting uiri,Mr. Siever'sfoffice'
' - -

ts m,.,
, , ,

. 23 . would be the subject o.f Ms'. Neume[er's , testimony,;and,-~

, . - ,
, ,

' - 24
" .

therefore, Lithink: the parties are at. a disadvantage; havingi
- ' *. ,y (p ;, ,s.V +*

4 v -

:]+ i

-
3 y s1- 4, . , , , ,s

~

.
-

)
- ' '

. ,

25 f not been'able to cross-examine-or examine,:Shall we say,.-

,

+
. (. . . . ,

, , + 1

A ! .( , ,
,_ '.,

+
,

f ,- a
O

O

* ,- - . .w--

* " '1y >, ..I _
>

"[ , + w
,

, j: *
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~
'

;n
.

,,

-6 1.: Mr. ' BlixtLand Mr. Siever 'as :tolthe words as they perceived
'

.

J2~ 'them, and now these' witnesses have-been excused. And.~~' < ' '

, '
i ' J. ' .

- ,

' 3' I J thinkL that this ' 'shoilld' ~not :be allowed ' to be - part 'of
~

f :the: testimony since' h'ad: we known there would be. testimony;. ;;

r,
,

. . . ..

5. "in this' area,~the o'ther witnesses present would have had

6 ~an opport'unityjto express their views of_'those conversations.;
-

'

'7 :So'I do support.Mr.~ Watkins' motion'as; .

/

8 far ;as the conversations prior to ~ the meeting; in' Mr. Siever's
'

'

'

9 office.
. -4-

,MR. WATKINS: Your Honor,5this[is ME. Watkins.10 -

''

; 11 -JUDGE.'BLOCH: Is there something that you

'

12 have-to respond to).that you haven't known and,' therefore, .~

13 you couldn't ' ant'icipate?_.

'" ' 14 MR. WATKINS: $Yes,-Your Honor. .Let me
,

15 explain why in our. view the issue.is significant.-

16 First of all,.I won't bore you with

17- . extensive --
a

18 JUDGE BLOCH: This is not something'new

'

11 0 that you've.just heard and you couldn't anticipate.

20 MR. WATKINS: ' Well, yes, it is,-as a matter-

21 ofLfact. ;-,
, ,

s .
,

22
~

1
'

s

It-was:-the plain representation of the
'

,

23~ Intervenors during the conference call that we had been
'

24= fairly apprised of a 1 of thefnames, incidents, and

() 25 details --
, -c .

s

V

%
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1 JUDGE BLOCH: You.already said that, though.

[ ,
'MR. WATKINS: Right.2

3 JUDGE BLOCH: What was new? What are you

4 responding to'that's new?

5 MR. WATKINS: The -- We have two problems.

6 First, the context in which we had the conference call

7 was that we were about to present witnesses that were

8 going to be cross-examined on the basis of Ms. Neumeyer's

9 allegations. They have now left the stand.

-

10 We were not prepared at that time --

11 JUDGE BLOCH: Mr. Bachmann_already told

12 us that.. I really want to know if there's anything new.

13 Do you understand what I'm saying?

O
14 MR. WATKINS: Oh, I do understand what

15 you're saying, Your Honor.

16 The only thing I'd add is a major player,

17 a lead QC inspector, has emerged as a result of her direct

18. testimony on these -- two of~these incidents.

19 Intervenors have promised that they are

20 leaving tomorrow night. There's a substantial likelihood

21 that we'd want to put this individual on as a rebuttal

22 witness. I don't think we're going to be able to in the

23 time allotted.

24 JUDGE BLOCH: Well, certainly there would

(h 25 have to be a remedy for surprise. There's no question
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" 1 aboutftihat. 'a' f il~
, ,

. , -
. - \'N.' '

- . ... 2' MS.-GARDE: N.our' Honor, I^would disagree i

< . ~ :;;

: 3.. 'withLsurprise, and if'we're' going'to discuss Mr.1Metheny's.g .g -

'n.c o ~.''

4 involvement.in this: case a's' surprise, then I feel like-'

*
-p

-

'

. , . .

5 '.I need-to respond-to-Mr. Watkins' comments.4 .

~ " '

,
'6 JUDGE BLOCH: -You're not convinced that.~

.

, ,
Mr2 Watkins is correct that during'that' conference call 17

,
, -8 . CASE represented'that'alliof(the' key material facts were:-

'

'

9' already.give~n'to the Applicants?- ,
,

,

10- .MS. GARDE: And.Mr. Metheny's involvement

*
11 in the; case was known at tha't. time. I, don't --

,

.12, JUDGE-BLOCH: Was it in the materials.that
4 .

.
13

'.tO,
- were provided?.-Is that the' test of what' surprise is

'

.v
14- is what vou notified the Applicants of in your letter?

.

. 15 .MR.'WATKINS: That's-correct, Your Hor.or.-

16 And.the affidavit that we were supplied'a copy.of is

:17 devoid of reference to'conversdtions with Mr. Metheny.

.
' 18 - by Ms. Neumeyer or his involvement in any other way.

19- JUDGE.BLOCH: Ms. Garde, isn't that'the '

20 ' . test of surprise that we havefapplied?
,

21 MS. GARDE:- Well, my understanding.of surprise,
J

22 sir, was the June 27th~1etter, and, admittedly, rone of
,

-

~

23'- 'Ms. Neumeyer's written material, either her OI-statement4

'

24 'or her affidavit, was.provided'st'the June-27th date.7

,.

> Sg .' 25
~

The OI statement and the. af fidavit' were provided as well

a
-

s

I
fp

?. . .s i.
.r- E ,,-e -, v., s- ,-, ,-
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*
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7 ," * ' ( 3 8 ~, 70 6 :)
'~ '*

_ f' = ; , ,s '. t. .. , ,
. . , ,

.

.A
' *

- . .. . i 7 '<%'tW '' -

t'
, .

1; - 1.. ' as ?a. bri'efing. -
,

; u ..

.
i

- -
,

~ ^ '
- >>

.
._:. r 7 ;L .' ) 'The Metheny conversation which has just' '

ly- -2J
> t

~ '

p -3' been(discussed:is definitely, discussed in the OI-statement.'

Ti.e refbrence to_Mr.:Metheny's: instructions,-which to-'

n 4i c
s

; 5 ~. .me seems a.much more importanb) fact,-has.been known to-
'

-

i;
.

6 these ' -- to - the ' Applicant sinceithey. . received':-the . af fidavit.
-

-

,

=
.

. . ..

- 7
~ -MR.-BACHMANN: 1 Judge Bloch, I'd like-to'

.

-
. .. -

-

8- : point out that it is my. estiimation that Mr. Metheny was
~

9 identified in the, affidavit c.s a person dentity unknown'
'

;,- - .

f10 .in the parenthetical expression. :Now, I'm basing that

11 ' on the piecing tiogether the various ' bits of testimony

12 that has come across. But it seems fairly clear to me

L 13 .that that's.to whom she'was referring, and --
q -

14 JUDGE BLOCH: I'm not sure why we're talking
; ..

~

15 about the affidavit anyway.. I thought,we -- Was the

16 , affidavit simultcneous with the 27th letter? Because
,

-17. I thought we established that the July 27th letter was

18- the measure of surprise.

19 MR. WATKINS: Your Honor, at the conference.

20 call, the basis for Intervenor's disclosure to the-Applicants

21 was Ms. Neumeyer's affidavit, and.it is'that affidavit

22 to-which we're referring in which Mr. Metheny doesn't

.

23 appear other than as a bit player in a. supporting role.

24 JUDGE.BLOCH: He's mentioned? |
\() . .

'

- q,/ 25 MR. WATKINS: ,He is mentioned, I believe,
w , ;.

r

=

b .J

. . ~ . . ._ . .. - . -
|
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L :in-connection with his attendance at ene meeting, and'

2 we-have absolutely no problem'with Ms. Neume'er's testimony 1yL

|

|

3 as'to that meeting.- We're talking about a separate

4 ' conversation and'a' separate meeting and certain other

-5' ' events in which he took part. He has now assumed a starring

..C role in Ms. Meumeyer's presentation.

l MS. GARDE: Well, I would certainly disagree

8- that Mr.,Metheny is playing a starring role in Ms. Neumeyer.'s

9- presentation . -

to I was attempting to make a' full and complete

' M record, cur I indicated I would, on walking Ms. Neumeyer

U2 through every detail of that particular incident. The

U3
g- incident hasn't changed. There certainly was no objection
! -
u .c 14 on the part of Mr. Watkins-to much more' detailed questioning

' 15 on the documents related to this incident which would,
-

16 given his characterization of the Metheny material', fall

17 into the same category.

18 And I have a little bit of trouble with

18 understanding why the' objection to certain information

20 in my' direct-is so vehement when,Igiven Mr. Watkins'
21 interpret,' tion, many of the questions in direct falls

into the exact same category.

23 JUDGE BLOCH: We will take a brief decisional
,

24 break.

25 (A short recess was taked.)

.

4
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c , , _

.) m ;; - q-
,

~ .f > , g,
'

s.- .#...
: -

4,.
,

>
-

.
-1 '~ - JUDGE:-BLOCH: ~',Before we.rulei,~we'd like.-

'
~

. 5. .. , ;~ '
.

*
; ' _ . , , . - m ,. y; -; ,~,-

- 2 :.j| 9s ; Tto' clarify"' one aspects?of the Chairman's >eaflier remarks.-

:y;-! . 'n ~~ -

V,- ; >* *;,
,,_ '

,

''"__.,,s
' - 3' Our understanding is that the clarification

~

. "_ - ? ||| 0'( ~ d{
~

: _ i. r.~ : x,,," l. k*

y; o . '~ " _ 4_
_

of the! issues w'ould'be pirtly[by theJJuly-27im'emorandum1_ ~
?

s

|J,,Y' q, 15- and party byf other materials that~were'pk)-t of' that _ notice, -
_. . , . . . , q.

1

x
'

'

'

-
+

. . .

t #
,

*
j -A -

6 inclu' ding .the- S$tturday ' discussion.
~

'
>

, x ,

c:..
7' -- Havingfsaid'that,-it doesn't turn out to

~
~

<

_

. x . ,

,

. ps.
'

-8 ;be relevant-to the} Board's ruling.
,

We're. convinced that,J n general,-that$ '

8 i
~

i .y
-10~

CASE;made a'. good-faith: effort'to disclose what it coul'd',

,

I
'

lli and . t. hat this is not a" question df' lawyers trying. to trick
<

12
: other parties into' ignoring m'atters, surprising them by .

13 .,p gulle.
,

L) '
. 14

'

~

The : party is: not the - same . as the -witness.-

. 5
-

In this case,:the party, obviAusly,,did not know everything.
'

,

16
in detail-that the witness was going to be testifying-_

17' ~

to, and we're convinced that that was not intentional.

-
18 On the other hand, there.does,seem to be-

<.
,

I8'

an element o'f surprise here and that the prope'r remedy
~

'
.

'

20
for that is;thatLthe Applicants will be able to conduct'

~ ' 21 ~

. either rebuttal testimony prior to'the hearing, if they*
'

-

22
choose, at a reasonable time and place chosen by them,

_

23' -

.

- or at the hearing itself.
,

24
Is there another matter.for the Board today?

. p/ ' ,. ,

25 '.

'M MR. WATKINS: Yes, Your Honor. This is-
,

f

P

J
*
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n

b $ Y
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' >
.,

-

jnc 9: i ''Y [Mr.i Watkins;again.[ M ,b [ k (/
'

!-
.-

. .
.

~. %- \
, ,,

..: ,
. .. M.- : ,] . .% r

g( *~ W " , -
1 ,,- W.. 'The third'matterfinvolves;the. scope of~

.

a.
-- ; ,-, . ,

-

. /. ., .- ,

O *

m). Y ,j 3 : 1 cross-cxaminati.on . o f f M's ".' wNeumeyer... _c .

n . ,s .,-,, , ,
*

. .s F~ . ea
'

*
.

.. > ;
-

a,
, ..

~ ,, ,
, ~ < ':~w#,

"

7, 4 / C -In| response'toithe'directsquestion where --- - t
* - - Q.= _.( :: Q 'h )~ C ?'

.

"! MC . *
. ; s . ~ .. ,

gj,. ;_ , - 5'. ' .JUDG5,B[OCHi 'And who[ih the mo ing party _
' '

, ~, -

r
-c w

.

-6- on': tha t ? -
_ 3- . ;

~ 's.,

'

v. %-
,

b.?>
'''x ._

p
., ,

Applicants, Your: Honor..

-1
,

, '4
1:

~

7L MR.!WATKINS: 7,

~ ,
'

L
~ 8 - In.. response ~~to the direct question |during. . .

-

^
. , . -

' i'
. .

- .

.4 . .
.

,

-' ,#

' 9 -- .her-cross-examination, "Where are you currently employed?",y
a

,.

t_ - 10 ' . counsel for Intervenors objected-and indicated.that they-
"

-

. .

,

.11 wouldJallow no cro,ss-examination of_Ms.;Neumeyer.as to
'

,

12 .hericurrent; employment and-the circumstances under which.i

n-
_ 13 she. gained'that employment.-,

,

Q-
- 14 To give you a little background, Ms. Neumeyer-

,

15^ wrote :the' NCR about which sh'e testified ~on' January 25th,

16 I believe it was,.and.two weeks later resigned her_ employment:

17! .at Comanche'Pealt. Th'at much is clear.from her testimony.

18 We contend _that prior to writing the.NCR

19 Ms. Neumeyer sought'other employment'and'indeed, we believe,

eceived at least one. offer of employment.20 r

_ 21 Her_only testimony as to:what she thought

N '

'22 .about the'dispositio'n of her NCR-was that she feared for-.c
"

i

t_ 231 her job.,:Nothing that anybody told her caused her to.

m -

5

14 think this,;but that is her testimony.,

(q . - 125 .We believe that fears for'her job are largely,-

_ v _
,

'
s

Y $

, Fj , ' } 'l,

o ,
-

-

,

. .. . .~ , _ . . . - _., ,. _ _ _ . - , _ . - -
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,

.jN
_t - s.-.

r's ?_ tv 0 y- ." Y y5L *

:
, , ep_ . .

,- ,
. .;w :n -

_3g,y10 . cyy - ,; y m.,

-
t +;- ,

,
_

u, [ -y !12 (irr'elevant,. speciotis. .We believe;we're entitled ~to- ,

-

y.. : -v-
,

,7"{ "

32 - Epursue:;thi's :line -ofi cross-examination,n and we? ask: you.
.

3/,
. , .

? .
. . .

3,

-

, , ,o
-

'to idirect Intervenors to - allow - us : to 'do so.'
,-1 . ..

.- 3 - .

-
-

"
,

;
'

'

;.
. . . _ ..

,*
-

N
.

.

'

41 , :V
'

LJUDGE ELOCHi Ms. Garde,;what,is the? problem?-:
. -

-:, - '
>

,
-

. _4

y,-' ' .q ,~J .

there''s:twoiproblems.. .' MS . GARDE:.1Well,2
.

. _ .|
' >

g%:' , qGRS - ' >

-
. - .e , ,

,

Y & ~ '
, , ,

-6- .First, sir',7Ms. Neumeyer'satestimonyc as>Mr. Watkins
W'' n

_
,_

-r
,_ _ *',

,

.- -

,3 .
-<

_

'

.
:7 JEharacterized it,' does:not? include.any~causalIconnection;if

~ '

-
. - ..

s
. . .

.

~8 betwee'nfthetwritisg ofjthe|NCR and'her: resignation twou '

',

9. - ' weeks;1ateri ' That .is'':not fa;part ,of f her -direct.: case - . ~ -'"

+ s .
,-

..c. -

ourcdirect case.in:thi_s; matter.1.It"is notosomething that10
.

:
,

..

111 we're: offering 1or'attemptingEto p'rovelin any way.'

;

- 12' [And because it:is'not.part of'theidirect
,

13 case,.we don'.t believe'thatlinquiries into Ms. Neumeyer ' s:
^O > .

A^J ' 14 current employment'or when:she.got.whatever-job that.she;
'

'

,

15 . is' currently working in or when she went looking for'any

16 job has anything to do with the incident involving the
|

17 NCR in ' question.

18 -

JUDGE BLOCHh -- Can't you stipulate the4

19 resignation from..the job had nothing to do with this NCR

20 or the events surrounding it?
I

-

21, 'MS. GARDE: Well, I'm uncomfortable to

22 stipulate'that, given that language, only because I would-

23' . .want Mr..Roisman to hear that because of my lack of

24 ' expertise in stipulations.

25 I do know-that we are not -- Let me make

-

.

T

!

y , 'W_ k j%

' *
-

.,
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1 38,711 ?W ' * '-
: ,

t q g.a g- ,
, |y

,
- ~ ,

, .

,
- - --

f .;
.. _

.

. , ?g, ^ y 312 -ianiaside inote there,2Yourf Honor.
_ ,

,

m
.

:
'

s

|| ' . ;
f)o

_..

7Ms.1Neumeyer>had filed'a.,' , s-

> -

7'
,

,
. ,

y%',' d ' < 2
, ,,

,
,.

. '&,qv

' -a: q ' j

, ]"

Department.ot' '

.

, ,wn+ : - > . n, c :.~

w;- ~~; y a : , + . - '. < . u 3 / :.xv ~. -
-

. , .. (~;
. , , q - .3 i i Labor iclaini. Mr. ' Watk, .i_nskandiI:, have r both'been ~' involved- , ,

o.m .

k ' {Y , ',< s
e. %, , '-

3 _
.

Y' t_r
#4 + .{ [ ,;

. . .' s

i
.

i s

ir r :n r c

That' claimf s now; settled D; ', |J. t;,J, , . ,
s ,

1 3- s ....: --'r,, 4,
-in that. . .

~- i t

_ y ,(# ~ 4 fi ~ ',+. y
.e .- ~~ - - .,

- 'J
_ 3:,

~

D, - -8: p |' } <_ :'
..s

- s -5, y -y - , :: And : I .' m reluc tant i to_ s tipula te l to i some hhing ;
- n .. .~,

,
,

v
,

a''

. g., ; yx ,.g _

"> ,c < ., m .,,

. - , . .,
. .

~ without1Mr. ; Roisman's;assi ..sstance-that'woul'd in,an,y way
r > . . ., ,u

y 4; 6,
__ . .: y_ - ; y~

.
,

,, ,

m - ,>: -
.-

-
-

7, . ,
_ ,

.., ,,

7f ihaveiahything toldo'with:another proceedin,g. ;For(the % ' -y :-< ,

([' ,i [N t j' a f ^' "

): t ?# i 'k2.A j' 'og,
8~[ ' ' ,, ~ ', ; purposes ofi this. proceeding,[we believe Otliat our(argument'1

, ' .. ,

"" ~

:L 3 .- s+
, . .

is ' limited - to ' our^direc't. chsehand ', oub:r ~ g[dibect case ihtcludesg y
"y

, 9.

-

f
'

a ,c , ,

, -

~ . - , - . -. .,
,_

|~ H ;10:. nothing about Ms.-Neumeyer's. future' employment or her
~

;'
,

, . , . -7,
_

'll

. , . ..

: resigning as a!r|esultfoffthe. writing of'this NCR.'

,.

- e .

O
s {

; .: 12 ' JUDGE BLOCH: =You'd just have th stipulate. #

t . ,

',>
,

- - -

, .,

13

.D
- .that;you'are notLgoing-to use any'argumentitha't Msi Neumeyer'-

,

zu 1C '

'( -was discharged because of this-incident. 4-

;, - 15 - MS. GARDE: UYeah. I h' ave no? problem
'

s
.

. -
,

16 '

, .

We dids't' intend to do'that.. stipulating that, sir.t .

,

'
'

17 -

s' , JUDGE BLOCH: And-that she didn't leave_
,

,

18
be'cause'of-this' incident.,

h
I8 ' '

MS. GARDE: . I have no problem stipulating-
'

'

20 cto that for the purposes of this proceeding. .
1

'21~a

E JUDGE BLOCH: You're just not using that
;

22 for this' purpose.

2i MS. GARDE: Yes, sir.

24
. JUDGE BLOCH: Now, under those circumstances,

1 - ..

. .. - <
25; .Mr.-Watkins, what is.the relevance of where she's now

\. ' ,

' '
|-

- .1
: - n

s -
, ,

i

Lm , e , ~ ,,1,i-,F - , a ,- . , . 6 ;, ~ . - , - , ,. ,e~-,.,e,. . J. . .,.,,,,.,-<-,n ne e .r--,,..w., ,-.,,.-.~,,-,,,.w
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. u-
-

;

",1+ M If , employed?;
'

, . .
-

.
. . . 'MR. WATKINS: 'If Ms. Neumeyer,.Your' Honor,~

,f
; g;, ,2c J

>

.w w ,.p _

,

, had ;already made ' tip her. mind [to 11eavei the' site, .then the
,

-3
., v : .4

..
'NCRlincident'is:entirel'y; irrelevant. -?, .-

'
'

' '4
~p. s ; .'

.>5i - [ JUDGE $BLOCH:h I guess (I:| don',tLknow enough-
''

-
'"-

r 3 [y 3 ,

' '

,

'6'- 'aboututhe NCR incident | Eo leach :th'at conclusion. Would.m
'

-'

,

7,
~

.
.

;* ~ ', 7 , , |~ ' '

,
,

'you expand:a~little; bit on that?. .

~ >

,

>, ; ,iy x; -t
_

--

a
'8 <MR.;WATKINS:. Well,.:Your Honor,nIntervenorn; c

* L [- { p j,; Si j ' !.-

J' -
.

,

.
9 clearly proposes to us'e:the NCR incident in whatever form~

.,'se :. x
,,

as proof 'of, harassment' .or ' intimi'dation' of QC inspectors.10

11 , Correct me if'I'mLwrong, Ms. Garde.'
>

, 12 .It seems obvious to us that if the very.

13' QC inspector that was; involved in this incident'had.already
e

~ ' 14 made up her mind to go elsewhere, had-sought other employment,

15 that as far as she-was concerned, anyway, the whole NCR --

16 the writing of~the.NCR'and the voiding of the NCR in her'

17 mind could have had no effect on her job responsibilities

18 even in her own mind. And, in fact, she resigned her

19 employment two weeks later.
<

20L JUDGE BLOCH: Ms.' Garde.--,

,

21 .MS. GARDE: May I respend? .
'

,

22' JUDGE BLOCH: No.

23 It seems to me that whether or not

24 |Ms. Neumeyer was planning to leave, that the behavior
.p; -() 25 -in that-incident is indicative of the behavior of the

t

Y

g l-
a ~

.

.'

e ,w . . , - e _, ---:.. - . . , - - , , ,-,--w,, -- , - , ~ . , ,, - , , , . , ,
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.

o

j. |
, *

,
, e ,

3r ,; .sg j -3 8,713 =
' 1
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3s_ _

.g , ,

71, ' f - "m *
; . . ... , ' , , ,

-

|
.

' employee's on the site,i|and:.itials'o/m5 ,have;had some
,

%/',jf i:
'

t f
. - - .,

-

^ ,' '
'

. , , , . . .. , , . *X Y .b*- -
,

22. !meaningfto-other QCfempl~oyees!who" stayed''on.the' job. ~
'

g ; - ,

s
-

, .

'

4' .M , [ ,

h ~

4
4 , . - '

t&

M '.S'o' the|.;fa' t thatishe Mas;plinningf_So leave. _

3- - 'i c.

,
. .

j, .
. -- 4 , t

g
-;^.. 2

- 4 :and-that<she'may;not; personally 7have'been:affected by
av - < - e

,w ,.

5 'the incident-idoes notimean that'.-theLincident'is-irrelevant.
,

iMR.fWATKINS: . Oh,'I'm{not' arguing on that'

,
6~

~ '7' ' point,:Your} Honor.- I'm arguing we' have the' right tio put>

y ; -

8' on the) record ' allu-th'e 'f ac|t's and ' circum' stances . surrounding.*

.
.9 sher participationiin;the NCR. Intervenors.cannot have^ '

-.

10; it both ways.' They can'titrot out-evidence of her having, ,

- ,
,

4
~

'

' written the NCR.without ou'r being able? olplace-it in:l t.11]
.

12' Icontext; and the:on'ly'way.that we can place it in context: '

13- is by cross-examining-Ms. Neum yer.

14 JUDGE BLOCH:- Okay. ~But, now, it seems

-15 to me the essential thing for your. purpose is to cross-

16 examine concerning her looking for a job and whether or

17 not she had a job commitment prior to:that time.

18 Is that what you're really interested in?

19 MR. WATKINS: That's correct, Your Honor.

'

20 MR. BACHMANN: Judge Bloch, this is' Richard-
i

21 Bachmann.-
,

F 22 Late last night, and the reason I say late

23 ~last night is because we don't have the transcript yet,

24 we had a' lengthy discussion on the record, the counsel,

i

,'f 7 |

:g 25- 'for various parties, which int.luded Mr. Roisman, and I |
, .

|

I
,

-
1

9

--
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% _..;. g- ' ' (mQ w'1u |had+ asked |him}toistatef...for:thefrecord' questions.'similat "

- m. - ,

n r %. . g:g.: a - >
-

.s , , . -
,

:-e c- eg ->

f o whatt youiaskedlMs.: Gardedasito whethei nthere1was } going, tY g, -/ e 3 2-p: y ;;r +
3: .; . ^ >O: j,

'

,
'

,
'

%x.7.> ' ,~ ,j f, 3 Jtio- bed any? attempt on CASE's }partf.to somebow ' link upi . -
, *

?

.. ; s. e ,.' ,7' '
, . . _

.

N ' *
s. , , y .. ., . *'

- TQ ' ,g p.
~

;Ms.,jNeumeyer's particip.ationfinTthis"NCR incident-with '
.c.s ;- , y. , _ . , ,

,

54'-- .

V,y --- .
- - ,- -

. ._;*
s 2 ' ', '' ,e,

's- < 3 _ .

7( .

%. , * <
.

,
,

:S- Lher: fesignatiion'. - And, lasLI:said, 'Onfoi-tunate'ly, Ildon' t ~
- --

4 W '+

.
- -

,_.. w - . : - -
_

* ' ' ""' 5 '
, ., h+, f i. , .

; C .' m (* . ,
..f.

._ .
, ,, _

'

*6. Save Lthe': transcript because! Mrf Roisman clearly #made a ,- ~m
T

.
~ -

p

,. 4 h w-.
< ,

f . , . ,, -
,

,t i . . -
_

w.,.

Y' d
;,a _ i' 4, ; statement ;onJthd~ record,;-and tI wo'n' ti 'irysto quote. him.' -t ,

,

, w.
-

; 7 . .~ pu - m. .. w- -

, .. ~ ,
,

,

n8
., . , _ . _ . [/ $' e l . ', ( _ l. /$ h,,'~

'f

.-I n think; that 's t. the . prob,lem. . M.,~s . G.a'rd,an; h. as , .rtoo , :- is t he -s tated
- e,

. , . ,
. -

s.r . >zu .. .
, ~o. a ,

+ .y,.
'

"in . 'such7a S way i thaUiti,was icl' ear ? that31ie iwan ted ' thbse - words . .

< -
, ,

'9- .%, n -

.
, w ,~ , , x

to
~

,n .
'

.

.
. . .

- . .

- .
-

onitheJrecord'and.no others' e D / , < ,

.
'

.
.

- s r;. .
. ,, , ,

-, _ -

,Y
- .r

_;.,.<, ~ ~ ,

n 4

d ?. - 11- .Butlin the co'u}rse%,~of'this discussion, litW

.

' t y ;Y ;- j '
V

.

v
- Vj - , ' ., g n. y

_

.,w;, .:: ,
,

[_ |12 has'occurredYth'iNe/- ' ' 7b''^ d ^"
'

/ .-

1 /
g

* =

: JUDGE BLOCH:/, ;Mr fB.achhan'n^, : which ;words. . '13-
.

.
. ,

:w'- T EdidhewantUonthe'recordtandnooghers?
~

14

_ 15 - .MR.iBACHMANN: The statement he made in
>

<

16 re'sponse to my question as to.whether CASE' intended to,,

,

~17 link up the NCR-incident and.Ms. Neumeyer's resignation,

d 18 and I hesitate --

19- JUDGE BLOCH: Ms. Garde,.is it possibles

- 20 that you are'not authorized to say what you said to me' '

21 before,.or do you feel' confident-that our discussion'is

22 : accurate?
t

.

'23 MS.-GARDE: I feel confident', sir, that
'

- ..

24
;

j, :our discussion, although given different words, is the j*

''
'

. Lsame intentIthat Mr. Roisman had. I believe that his-25

,
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|
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+
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I"This'is..ourdirectca'se. ems.LNeumeyer/I
~ ;-wordskwere,

'-

J '

- ' * '^ -'a . ;
_ _ . .,

~

,

.u. +
<pj' 7 ._ ' m : 2- :Lhas:not' testified ~that<there=is any causal connection -

-

, , ''

n 3.
. ' . - -

- -pty% y: 4, .- -

,
,

* % . ..

7
. .~ . --

.f y.C .
m -

;between-the'two,-~and our' direct: case is what welh~ ave-
.

, >

-

.y a- . .
,

'-w .

,, : . . .~ '

. presented','".or wordsEtofthatieffect.c
, ,

' i ' ' ~ /41 L
*-

-

* *
, ~

.-
,,

_
,

i'
*

, , . . , . s
+h #

~ f.y c - 5: .?'
~

. JUDGE BLOCH:- We're satisfied-that'
. s - - -

- ",.

n.
O :, c ,

~:- . . .
~ |6- Ms b Garde 'is2s'uf fi'cientl'y ~* authorized and , that; what;she-

'. ' '

:n,
.

, . . .

.

>
, v, - .

" 7 |- [has ;said about shati is part' 'of /their dire,ct case. 'is; binding.:'u

, 4: ,- -
.

,
. .

-- o. ,

s
_

.y, , i

Mr._Bachmann| would youllikeJto.conti Ne?' ' .8 - ,4*7,

Y*

:
-

> - -
.

.

g . }} . >'' '

_

xW '

,9. iMR.i,BACHMANN: .Yes/fsir. '> '

-

1 h -

- ; :33 _
%> .m eg~g' . ,

;; . ' . , . .

.The otheE point,; and"this .isysbrt .of a '.
, -~

, ....:
' " ' ~

, - 10 : ' -

,

+ m- .y.
-

,

, .. - .. .. -
- c '

s 11: secondary point;now.+that Ms.qGarde'has ElarifiedIthati.

- p sq w ~

* '
,- .. f p,

4
,

,
~

12- .for.the. Board, is the --- I :think: it is' quite . relevant
,,,mt , z, y 5 + | t

. }| ,m.' .
.,

sfIh'as"propos'e fi ck r5gs is'o .. .

13 'to-what ma ohne ~ ut
~

y" ..,a . . . . .

14 .Ms. Garde -- is Ms.LNeumeyer's_. state.ofjmindl at the time
' -

.
.

. .. .

'

.15 of/the NCR incident. I think that's'extremelyfrelevant<' ,

?
~ ~

16 because this whole concept:-of! harassment or' intimidation *

,

,

-17~ .is almost entirely ^ subjective and.has a lot.tio do'withi 3

c

.theperceptions~ofthepersonwhofeelsthatjthey{are-. i 18

Y ~

, 19 jbeing harassed or intimidated.
; ;

- -20 JUDGE BLOCH: Mr. Bachmann, wait.-
,

21 Ms'. Garde, that~seems to me'to'be. clearly-*
,

'M 22 right. . ' Questions relating to the state of mind at the
~

23 , '. time ofathe incident would be relevant.

24 Do you agree with that?
< 1

'

; ' 25 MS. GARDE: Yes, sir, I agree with.that.,

,
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y -

. . ,;; .c. , ,

't J b .. < ? -

,
'

6. _ 4 m " * ,
'

,

: subsequent?toi the twriting +Q * t theiNCR/andSl. eadingi to l her :
x s. -.

', ,,

ofn .5' s io6 . - u ,
"

s
,

*

- ,, <

+%: _ c' ' , ~%; 3, , " ,,T c M y ,4 g ,f_ _ -~., [
,f'

~ r '
: \

u '' . * , " ' . . }
. . . . .

? - v ~ _ [ ,I - g-
. E ,~

,
''

p2
' "'I j gc

4

m !' 'p,- ~,
,

'
, ~ " * * '

- 5

-
J _; ' @6 . actual derminat' ion.M i, % , . N

a. 4 . - . ,-
_ s^

@ > v,~W.g 3 ;; mwy_ L ;,p: - m t~ ;.-^eynm -)- Oe b y
~

_ . ,

c r+ s. 4 &:3 ~ < O
- vv*w. se <. .; , . = -y - V?n ;"O A *iigThe;questioni,,that f'havelacproblem with_ _e: 1 . '

..m< , , p- . J fe,7 '
.

~ , = *. + , ,,
,

-_e;s ,
r - W

~, . , 3

>= -h- h
9 ,

t'
,'isfwhere Md.'Nsumeyertworksin,ow R ",~,4 - 'l08' -

. s
-

, . - . x,
- st ,

,

-'d. a

''_
_

_

p .dq' "i 7
.' 1 - :9; 1MR.YBACHMANN: -Judge Bloch,Gjust before:

; 3: o ? r- r

,

~- ~ < . -
s,

.
_ ,

- w-

-> - - s ,. .:-
_ s.

-

m. . . < , -

,-
.

. , . . . . 3 ..
.

,

- 10 : >we go.a[littlesbit-nfurther,LIEthinktthat..I D- d i'd n L t J f i n i h'-
~~

..

* <
_ . + s- x 1

- , -

', -

si' ,.c . e
_ s _

<
.

lll Imyilastisente'nce'orUtwo, which.would?be?the> fa$tb or: ab'sencel
- +

*-
:

' ', ' " p L
,-,

3 e* % 6 ,,
1

, .

'ofLtheJfact1th'at'MsNNeumeyer/hadfattsome time ~ wit'hin^ ' '

-T, ,.
, ',g 1-

- . 3,
_ s

., <
,

e 4

fthatitime frame'.been offered'another jobEor had accepted
, . . . ,

r9 J 13 ; n7
~ - x~ >

. , ..

_
(another[ job'goesivery',._verymuchtoher_ state"ofImind~

~ '

114

- , .
- >

'
'

. 15' in and around tle time of3the''NCR" incident-and the1timet
,

- 16I period'immediately;thereafter. -

'

x , .

. ,

II Now,.I'm not arguing tnat we-needsto-know
- ;

= 18. '

. ,
_ _

-, .

exactly,for.whom sh'e work's,uperhaps,.but,I certainly think~

:that the'circumstanceE concerning her employment after.19 :

.
.

20s Comanche Peak and when these things occurred-could be-
, , -

1
. . . . , - .

.

-

|g. e 121 .very relevant evidence as:to her state of mind when; sher a
, . ,

i V

22 perceived she.was!being harassed or intimidated.4 -

*
.

,

23 JUDGE BLCdH: Ms. Garde --
,

y
~

,

'

24 MS._ GARDE: Your; Honor, I feel aLlittle;
' - t

7 f r25- . bit'like.at this point we're wasting your time because-

,
--

,,
,

y +

-m
h,. $

.- 6 '<
,

,

.# 6 m
3

- 1

' ' & .' u, ? ,w 0

_ _
_ q std

t. ,



Ty,~^~ ~ ' '' ~ '

~|
~~

G : ,;;;4. g:
, (; -

,

c,, ,

g c% , '--
,

-
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-
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3 8 ,' 717 =S '- -
> c.k- .

~
,

, s ..

hYt
' ! ! 26 I haveLno problemsLwith:her' answering any.of:the. questions. |

' ~

-
,

- .a '

,~ ,

. .. . _,
. - , -t

J
.c":5'

x 2.. . . . .that Mr.. Bachmannnhas' just raised.1 ;I' have-:nof problems :
.

'

{y a._.,'
' -

,
_

,.
,

;[ ,

,:3- fin-:MS. Neumeyer.' answering--[ questions 'about' any search for.
-.

1 - s 2 -

~

3 -

{' .
.

'

4
_

. employment duringithei, time periodi hat;she was.ending
~

t
'

y
' ' '

h' '
> . _ ..

j ,. 5 heriemployment~'at ComanchetPeak. ,

.

' ~~

}6 - I'.have a problem:with.her. answering the
," +

:
_ ,

* 3 ,g
~

b
,~k

' i ; question of1where'she: worked.now'.:
- j .

,

,

i 8: 'JUDG'E BLOCH:" Is where sh'e works now the
,- ,. .

, ,
^

2- '
- '9' Lsame as where she<was! negotiating at that~ time,Jif there.~

-

,,.

~ was a. negotiation?!
'

.

[, - 10 : -

k-
!- . .

.,MS. GARDE: L No'.~ - /z
,

j 111 - '

,

!
- c- -

,

12 JUDGE $ LOCH: (It,isno't'. _Okay.-
~

'* . ;,;c

13 Now, Mr.;Watkins,:you!re going to be able;_]'i

J -14 to ask about what wasjbeing negotiated,at.-that time.

Is that eriough for your purposes?15

k-r, .

16 E I MR. WATKINS:' I believe so,-Your Honor.

'17 JUDGE BLOCH: Okay. Is there anything,
.

18- else for'us today?

19 MR. WATKINS: Yes, there is. Applicants
v -

|

| 20 have one further matter.

21 This is something that came up very late

22 last night, and it affects -- It might dovetail with your;.

23 ruling earlier on the availability of our presenting a

! 24 rebuttal witness.
!

'

25 Ms. Neumeyer -- The first of the incidents

..
,

'

,
-

. 4' .
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>
,
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38,718
,. j'i -'

. .. caboutiwhich.Ms.,Nedmeyer' testified' involved'certain
. .

'
~

V: . + . y
. .

"' - -q,
- - +

,
r1

3x : ,

-

-..

< [l 12 ' travellers,which"are; inspection documents,that she was. ,

*y) .

Lask~ed .to sign on the. basis of other documentation'. -S'1 , ,
- -

'

? 3'
.

4'
.~ -

[Her memory'as"to those' travellers was,Das:you'll see-from'

. .
,

. , .

. 3' ,
+ t

,

.the. transcript, somewhat limited.-
| ..

' * - (

.^
f5'

..

;,

*

a} 16-
~

; , - As ~ a t result, on cross-examination.weL y

' . 7' . presented her,with'several' copies'of travellers and proceede'd
.- , . . - . . . .

- -

~

,. . ,,

,

8 .to cross-examine her on'them. -

''
1* ., . - ., ,

,

.9 1 At the ' conclusion "of '-- . At the ; suspensidn c s
,, ,

..

1
.

10 of the; cross-exami~ nation. last night,: counselhfor Interveriors --
-.

made..several requests.regarding(those[ documents. iFirst,' 11 -
,

'

. . . . ~ - _. .,;.

12 they reque's.te'd. that ,we' ? provide .all _ page's for : all ' documents :
,

associatedwith'theindividualtravellers|[6nwhich'we'13

|(} . ' :-,

.. .
''

14 cross-examined.Ms. Neumeyer. { :
-

.
_

y

We have no problem with}ihat,-and we will15

,

. >16 .do so, ifJsuch documents exist. ,, s. ,

. |~,, .4 - .

17- Second, however, Intervenors regilested
.7

18 that we supply them with copies'of all travellers-that

19 Ms. Neumeyer wrote as a part of that incident'. Now, she
.

20 has testified that there are approximately 112 of those :

21
,

documents.
.

we' obtained the copies of the ones -- I22

23 think there were eight of them -- on which we cross-examined

24 Ms. Neumeyer by sending somebody into the vault for a

p/
:-

25 random search. He spent an entire day and came up witht
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~

_
'

, J|
- Jt; the se.-.eight .

~

- - -

,. - . . .

'

,
,

. ..

'

#
. g .g . : F > .

!ppMn ~ 2- : sin' order..to,come up.with all$112,_ILam''l
,, .

s. g e -*

'

13' . informed"bylempl'oyees_ofUAj)plicant that we're talking.'
'

,

,
, -- l^- '"-

~ #
13 ' , ' j , ; , ;

.

4 about'a massive-inves'tment'offresoirces'. ~We' resist for-
~ 4 - u '

_ ,
,

: 3
-

_.m
,

,

<, m, ,

. _ _ . -,.
. , '

5,5 ' that reason -- '

,

* '.,;,

w
.. ,

-
.

,
..

,
~

m; d . ..:_ " . T6 - - , ', -JUDGE,BLOCH:3 MrKWatkins'----
s

~

>- - y# ' Lp;f v ~~ 2 - e8
- -

' v~.

%a. . y- .. != -
. . ,

'

7 !MR.;WATKINS: :Yes,isir.4 .
-

.,

,', & ~

,
- J, n*

~ ~ ~,u , [' . , . 's
, . .

.

'I* T";: O ., - _* > . ' ' ~ , / ,. # ,,,k ''

' '8. JUDGE"BLOCH: ?--'I'justi.want to ask'if.<.,

*- L
'

y 3:,r L, y .

=- =
,

,.m .. . .t.. .. . , s

1n
. 9- CASE would!be; satisfied-withiaccessatolthe area in which

.
.. .

%
, _

; y_f~, s,- '

.+,

,- 10 - thef documents <are kept s6.they' can; conduct; their own search.
"

,

I- [ * -i E*
, . 43 h v -

- . , .~
-

.. .. . .,o

, Q h h., -{'+# U^ lf

11 .
~ MR.? WATKINS : ' ' Your(.c Honor; the, documents.

. ,

*>

n .
.. . .,

12; : arel-in' the . _ vault ; - I/cannot even gd."liit'o the vault,'

-

,, , e - >_

13 and we're'certainlyfnot' going to allow. Applicants-to_do:
_ ,
.; t

% .
14 - so.

L.
' '

15 JUDGE-BLOCH: 1 -You can't-have someone go
,

< .
<

16 in-there supervised by" security so they can't tamper with
<

, ~

17 the-documents?
,

'

18 MR.'WATKINS: I would have-to_ check, Your

19 JHonor.

20 Let me get to the important point.
,

- 21 - It is not so much7the investment of-

,221 resources. It,is the time ~in.which we invest them.

'
- 23 Intervenors have indicated that they would like these.

1

. , .
24 materials to prepare Ms. Neumeyer for a redirect examination.

I
:25' |Whether it is based on additional documents associated

|

.
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_~
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.

h '1: '.with the' tr'avellers -that 'we produced ilast.' night. or. on.

-~ ,

" ~

e' ^
. , .. ~

(~~Y._ (2' -all of-them~is'one' question,._but we're' seriously concerned.
M :

;3- sbout;when this.is going to take: place ~.
-

,

o .. w _,

s -4 It is:not clear at this point that we'reL
" '

..

- , ,

I. ;5; ,goingIto finish Ms.1Neumeyer's cross-examination tonight.'

3
>

i6 We would likera Board ruling that if.: redirect is' going

7' Lo take place,-it,'take place next'weekLhere so that'we'

.8- can finish Ms.oNeumeyer's-examination prior to them
-

l' ' '
.

.

9 August'27fhearing. -
,

.
L ,.

'

,

E to The material and the matters would be'
i

-

11 difficult'enough<without having to pursue them-for the
'

i
.

12 first. time before the Board'on August 27th. .

, o
I

13

| n)
- JUDGE BLOCH:- Ms. Garde?

(

|' 14 - .MS. GARDE: Well, first of all, I'm glad'
i >

15 that Mr..Watkins brought.up the. travellers because I think
, 3

} 16 that it is important[that you realize that.even though-
| , cm - - <

,

17
. these, documents were uniquely in the; possession of the

|

_-

Applicant and Ms. Neumeyer'was redounting the incident18

i 19 to the best,of her recollection, that.she did not.have
,

,

,a
..

20 access to nor have any of the documents involved during

i 21 the cross-examination of Ms. Neumeyer but'not before

22 even though Mr. Watkins indicated that they had had the'
q

l

23 documents since yesterday morning --
|

| 24 JUDGE BLOCH: We're not arguing the,

) 25' credibility of the witness. We're just arguing that --
j.

i

'

'
.. ._
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, 7 fg j
' '

4 '
,

,

' ~' '

L-
' % ,- , , - ;h 3~

i : MS. LGARDE: ~ No, JI'm :not arguing' theiM.. "'

1,

s a ,, -

# 'Y
- . - . F

^' ,t *- t
_ ,., _ _ g ,,

g /~T 4- u 2; 'credibilitycof!. the witness Jeither, : sir. 7I'm; arguing;.that-
.

-;;.q f -
, ,. .

;
, -

. - ,

. . -+ ; u

' . ./ ; e: 3 Mr.oWatkinsTdidn'tLproduce~any..of'these travellers (until- ,

~
_

- 7 .;: .
.

-

< ^
.- y . , ,

>

; .- /: . : -

"
, . . .

, he sprung them ,on Ms. Neumeyer ithrough7----_
K4: 1[;, 7 .

. s '

'

. <
.,

,

. _..

V 3| - m ,;'
.

_-Nonelof;them were, requested:
.

' :u
,f/s " 3 ~ 25 4 MR. WATKINS:

~
.

.
. .

.
,

,

,' ,

k
-

.. . .r .

, <

;l-
.-

'/M ;6 by[ CASE in this probeeding/
~

'

3'
,,

'

^

, f: '>., . , .
-

.

<' - a, ,. , . , . <

L 71
' JUDGE BLOCH: Are'they within a discovery,

' 'n .,

. .
-_ ,-

p, - - _3 , , ,
,

, ,
- - , ,

,i 8; . request?
'

>
,

ps .

' ?>p ;: ~
,

. .

.

m g' , f MS 1. GARDE: : JI believe''that they are d,irectly.
_

.

.
t . ..

,

"

wi. thin the"di'scovery request about.which-we've: argued., wto-;

p 1
+

,

L 11. .at. great < length and which I believe iffyou 'o back t(>g
'

7 ,4'
,

'

12 .the June-L14th pretrial'. conference,.Mr. Belter1specifically,
, ,

!
.. ,

'

|. 13 representedLthat no witness would.be' cross-examined ~on.
.

. . ,
.

.

'

..

*

14 any documents which.we.had not been provided with in:' =

,

-

-

15 discovery.
. .

.

lL 16 ' Now, weidid not objectf o[the' cross-examinatio t
r + .

e4
'

r;
"

%i *
_

17 of Ms'. Neumeyer on'those documents",*and)we'are not'at
,

t- . o
'

18 this time. In fact, we're verrsgl'adithey',ve produced
i

~

[~19' some of the documents. ~

,

,

L 20 y .,Our problem is the fact that the documents |
2, . .g .. 2

21 soefar roduced are incomplete and tihat they are not a

L 22 complete -- They are'not in=its' entirety all the travellers

F ,

L 23 involved in.this particular incident. Ms. Neumeyer has '

24 testified she. believed there were 132 --
.~

j: J
*

' (); , 25 JUDGE BLOCH: That's slow down, Ms. Garde.

!

>

|

k

'

i

ti
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3
.(It'seems-toi,me that-the remedy..for CASE

.
.

"'
.

u

1/ - ~ [2, ought,to,be:similar to what we sere providing for-Applicant.
sa z >, - . ,

' 5'
m . 'a ou;havelbeen surprised. 'I'mico~nvince'dJthat the- surpri'se '

,

[ 4 swasn't'i_ntentionally'a t' rap. ;I-hopetit'wasn't. sI' trust. s' r
- , . . ,
.

, . ' 5. the lawyers /d i d n '. t'' d o t h a t .' -

'
>

* -

_
1 . ,

, ,

, . . .
- .

, _.

6'- _Bdt.'seems~.to,melthat the only remedy'you ,

'

' can ; have 'at . this' point ~.would~ be Lto gain access ..to tho' es*7-,

-
, .

.
, ,

~8 otheritravellers.-' ' *
,

' 9' 'Because of the apparent burdensomeness,
- -

of'actually1f'inding them,2are#y'ou willing.to accept. access-'

to
. hs -'

,

' 11 ; : supervised |by. site security? [ O ', '

,

.* ,

12 L MS. GARDE: Yes, sir.
> .

JUDGE BLOCH:':'I'/ like thatHto be donei13
'

'i
'I

'

1 14 .unless, Mr. Watkinsi you-5i'nd out'that'that somehow .
'

L : .. r--
. .

15 violates the' security plan..
,

x> ~''

.
.

'

16 MR. WATKIFS:- Yes,; sir., We'd like to have

17 the option of- sending one' of our ' own people through or
,

18 people, many people, through the documents-to pull ~the

19 documents in question.

20 JUDGE'BLOCH: To what?

21 MR. WATKINS: We'd like to have the option

22 of sending our people in to search for the documents first.

23 JUDGE BLOCH: Okay. But that was what |

24' .you told me was.too burdensome..

D
's.,/ 25 MR. WATKINS: Well, no. The point of

.

'

. .
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.

and this is;what we!re leading.that,'Your Honor,^was1--:
. ,

't .11 :, - <
, *

9' y y 1 .' .

'

_
,

_

12; Jup'to. J hen; exactly Ere'we; going to=be> finished with-'y
~

W:

~[ ='
' ~ '

f,.
~~

: i 1 ~ . _ _ .
. _

.;,

'
,

|3' Ms. Neumeyer?- We propose.that'she be made available,fori
s

, . .

.

.

~

,
.

J 4 - further): cross, >;if; netcessary,f andJfor redirect -n' xt week.e
.

~
+

.u, _

JUDGE (BLOCHi iIt' sounds.to me like it is .

^
' 5

,

' ' ~

[' ' '

~
4 , . .

. , _ .

y -

6 a .veryL s'imila'r- kind 'of problem that' we ~ had with' the other;'

,

s
,

7.- . surprise where your.-witnesses 1are not going to.be"available.
'

' - s

'
-~

,
. .

~

, ~ ~

- 8 - I1 don't~know.why'we should~make CASE takeisome' kind of
s.

,

9 a'specialfoenalty'because th'ey;have been.surprisedt-'If--

.

10 ' - thef.' documents' don't turn out to.mean anything,-there may-

|
~*

11' not|be.need.for'further redirect.- If they do.mean something,'

12 they may, in fact, be dispositve.

L... L13 |I can't anticipate right now,.but if they
t

14 .need to put the witness back on after.they've'gotithe-

, -

15 documents, I don't see how I can preclude.that.

i
16 MR. WATKINS: No. I'm not asking you to.'

17 In fact, I'm requesting that you schedule a time'when

! 18 she should do so.

i 19 .MR..BACHMANN: Ju.dge'Bloch, this is
3 . -m ,

,.

% 1
7 u

20 Richard Bachmann. |
.

*

i
'

,

-21 I'd like to just briefly state that the
'

Staff's position is that these-documents are highly'--22.
-

. . ,

| 23 at least.s. cme of them, the ' documents, could be highly
v <

4 ,
< . je * <

- 24 relevant to/the' incident which is at issue here. So.whether
*p .

| () . - -25 or not we get all of them, some of them, or whatever,'

F

4 sh

-

f

_
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,

i ; j $ ' ; 'I rtainlyf---the:|use'of?the.documentslis,["njmyview,=
'

~ ~ >
' ' ~- g

c%, ::s .

k. Yn$cessaryhand t[heiriintroduction inieviden'ce wouldsalso.'
.

<

M^ 2--
,s

, ,
< .+ -e .'

_? f?~, J
u '4];

-.be"ne'cessaryk!S6--!Withoutwhich,I: don'hithink.the
'

' ' 'y -U
. .m . . .-1

,

'

s3'.s.

v

J e ~\' {, ~ q.
'

"~ ' '
, .

. ,

,, Board couldfgetdaftrue picture _ofathis inckdent. ~
_

[N L J '4 L
c

t , 4
.

." 2
. . . . . ..

-
. ,

II'w -
. ,,

,r- *1 14 . '

[,Tx
_ 45i g . 60

_
So(Ilwould|like.tojjust stat'e.for'the; record;' '

.,,:
-: ,,u._

6; hthe? Staff's position,3 andktihat isl someth'ing ~m'ust be' done '!
__

. ' ' ''

L

m . . f.x

-' _, _ .') ; ,_ .
- '' -

, , }

<1,' L7 Zwith'ithese ' documents . . They . c'annot be j exclud'ed' . -
e

%~~

.
. ,

. .

. ~
,

- ' - -
'

, .
,;>

w ,8 -MS . { GARDE: I~ don't understand -- This ?-

, >
. . v.

' # '

f3 h

~

i ,
(.is Ms. . Garde --i how we can - schedtile. something for nexti --'9 -

"

'::f '' ' > ,e .,;
_ . ,

~

week ~when we' don't know:when'the documents are going;to), - to -

>

'

31
. .

':11 ! appear. - ,

'
-

, ,
..

12 ' JUDGE BLOCH: EThat seems'.likeda' fair comment,-

$ --.. 13 Mr. Watkins. -
''

~

14 It seems.to me that we should. arrange -_

15 . We should understand that there will.be a f, air opportunityo

16 - -for recross after,'tne documents are made'available for
4

17 study.

18 MR. WATKINS: Yes, Your Honor. ~

.

19 . JUDGE BLOCH: Isn't that the best we can
f

-

20 - do rather than. scheduling ..it now' withoilt knowing when
>

21 the documents will be turned over?.
' '

4

22 'MR. WATKINS: That's' fine. Our real concern,

.

23 is that.we're going to hear further testimony for the
,

| 24 first time on August 27th. The issue is significantly --
-

,

. (\ _

Q '25 JUDGE BLOCH: Let's see what is practicable
, ,

3

'
-
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e ' <
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in' terms of when the documents actually are turned over.51-.-.

~
' '

' ,,
, .

} j. +2- | - MR. :WATKINS~: We will.do the-best'we'can-
;,

'*
. e- ,,

_

(3, .to,have:themLearly next-week,. Your Honor.
'

.

, ,

',f _ ' -
m ,

. j q - ,

2 -if - JUDGE BLOCH:' Now,(Ms.4 Garde,:are-you; going,
7.

- .
,

'5' 'to be able to procee'd hn-furth'r redirect that's'not'r' elated,',

e
1,

16| to tho'se-documents? It s ems to me.that the document' -,

.7 problem does not7 excuse youlfrom' completing;your re' direct _* ,

~ ~~ '

- 8 on other m tters.
-

s ,-

y

MS.-GARDE:( I agree ~.with that,,Your Honor.'^

.9
*

_ s

- 10 JUDGE BLOCH:. Okay. .So the;only matter' '
'

,

11 will-be if these documents provide cause-for-furtheri

,

12 1 redirect, thenlyou-should.havelthat opportunity.'

-
- , .

,

r1

13 :MS. GARDE: Thank you,; sir.

( "h .e ,

14- ; JUDGE BLOCHE Andiit may be.that the parties
'. ^ . e :. -

.
7

i ..
*

.
. . ,

i. 15 .can actually handle some of that by stipulation'rather
.* ,

,

16 than by. redirect.
~ ' '

,

. ,

17- ' MS . .' GARDE : Itb is going ; to depend on the '
.

i
'

. ,

"

18 documents.
y o_ .-* ,! ', .

, t, . : . . .
c ,;> ,

'By 'tipulating to the19 JUDGE BLOCH: Yes.' s
L

.

'They may speak for~

20 authenticity of the documents.

!
r. ' 21 themselves. I don't know.

,

|

;D t 22 All right. Is there any other matter for

23 this hearing?

~

24 MR. WATKINS: Not from Applicanta, Your |
|

Honor.} 25
~

J

| , <

E .
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