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On May 22, 19%0, John C, Hoyle, Assistant Secretary of
the Commission, denied the specification /») request for the vote
sheets solely on the basis of Exemption 5, contending that the
withheld records were part of the "deliberative process"
specifying that the disclosure of this "predecisicnal™
information would tend to inhibit the open and frank exchange of
ideas, U.S.N.R.C. FOIA~90-206, Part II.B.5 (May 22, 1990).

IT. RECORDS _SQUGHT ON APPEAL

By this appeal, we see) the release of (1) the
specification (b) records listed in Appendix B of Part I11.B., of
the Final Response (dated May 22, 1990) as records 1, 2, 3, and
4, and (2, records responsive to specification (¢), including but
not limited to the request from Commissioner Roberts referred to
in the "SECY NOTE" to SECY-89~247 and any Commission Staff Office
Comments (also referred to therein).

I1I. THE VOTE SHEETS MUST BE RELEASED UNDER FOIA AND
MAY NOT VALIDLY BE PROTECTED BY THE DELIBERATIVE

PROCESS EXEMPTION. -

A. EOIA Mandates Release of the Vote Sheets

FOIA specifically states that agencies "ghall make
available for inspection and copying" all agency decisional
opinions, including concurring and dissenting opiniong, and all
agency statements of policy and interpretations., 5 U.8.C. §
552(a)(2)(A)&(B) (1988) (emphasis added) .

The Commissioners' approval and adoption of SECY-89~
247 with concurrences and dissent in those vote sheets (a)
addressed and effectively denied the Section 2.206 Reqguests filed
in July, 1989 on behalf of the Shoreham-Wading River Central
School District ("School District") and Scientists and Engineers
for Secure Energy ("SE,"), which sought, jinter alia, to stay NRC
permission for steps in the decommissioning of the Shoreham
Nuclear Power Station ("Shoreham") pending issuance of a final
Environmental Impact Statement pursuant to 10 C.F.R. Part 51
(1990) and the National Environmental Policy Act ("NEPA"), 42
U.5.C. § 4221 gt seg: and (b) established the NRC interpretation
of, and policy for, its NEPA responsibilities under Part 51 of
its regulations with respect to the proposal to decommission
Shoreham,
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‘deliberative' ~ whether it reflects the give and take of the
consultative process™ (emphasis original)): Jordan v. V.8,

, 591 F.2d 753, 774 (D.C. Cir. 1978) ("two
preregquisites must be met . . . the document must be
‘predecisional' [and) the communication must be 'deliberative'")
("Jordan"). Thus, before the notation vote sheets may
legitimately be withheld under the deliberative process
piivilege, the NRC must demonstrate that tho¥ are both
"predecisional” and part of the agency's "deliberative" process.
Neither requirement is met in this case.

1. The Vote Sheets Are Not Predecisional

A "predecisional" document has been defined by the
Supreme Court as one "prepared in order *o assist an agency
decisionmaker in arriving at his decision," Bgnggg;lgszgnwnggxg
v, Grumman Aircraft, 421 U.S8. 168, 184, 95 S.Ct. 1491, 1500, 44
1.E4.2d4 57, and has been delined quite simply by the D.C. Circuit
as one "generated before the adoption of an agency policy."
Coastal States, 617 F.2d at 866 (emphasis original). The agency
decisionmakers, the Commissioners in this case, prepared the yote
sheets as an explanation of and gualification of their votes.¥
Their comments were recorded at the sane moment they were
adopting the agency pelicy. Even if vote sheets are circulated
among Commissioners so as to assist undecided Commissicners in
reaching their decisions, at the moment the vote sheets are
submitted to the Secretary, the vote sheets cease to be "pre-
decisional"; rather they constitute both the decision itself and
the individual Commissioners explanation of their votes. Thus,
the vote sheets are not predecisional, but rather are the
decisionmaking vehicle containing both each Commissioner's vote

3/ The EDO Procedures Manual explains that Notation Vote SECY
papers "are acted upon by jindividual Commissioners through
Notatinn Vote Sheets which are distributed with the paper." NRC
EDO_Procedures Manual, I11-5 (emphasis added). The sample vote
sheet included in the EDO Procedure Manual at IV-16 calls for
each Commissioner to indicate whether they “approve,"
"disapprove," "abstain," are "not participating," or "request
discussion." The fact that a Commissioner may “regquest
discussion" implies that solitary Commissioners consider the
proposal outlined in the SECY and cast their vote and record
their comments in isolation., Further support for this
understanding of the process comes from the fact that, an open
weeting would be the proper place for the Commissioners'

“deliberations" on an issue. See Government in the Sunshine Act,
5 U.8.C., §§ 551-552(b), 556, 557 (1988),
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and his contemporaneous explanation therefor, if any. Memoranda
or communications designed to explain a decision or opinicn are
not privileged. §Sge Sears, 421 U.S, at 148-54, 95 8.Ct., at 1515~
18 and cases cited therein; Jordan 591 F.2d at 774; Exxon v.
Federal Trade Commission, 466 F, Supp. 1088, 1098 (D.D.C. 1978)
("Exxon"). In fact, the Supreme Court has termed opinions
explaining the decision and providing guides "

the prototype of
the pogt-decisional document". Searg, 421 U.S5., at 152 n. 19, 935
§.Ct, at 1517 n. 19 (emphasis added).

In Exxon, the U.8. District Court for the District of
Columbia specifically determined that, when a federal agency
utilizes the notation vote process, the votes cast by agency
commissioners, as well as the written opinions accompanying these
votes, may not be withheld under FOIA Exemption 5!

The Court also finds that the reason recorded
in the Blue Minutes for the vote of one of
the Commissioners is not entitled to the
protection of the deliberative proc- ss
privilege., If a Commissioner chooses to
explain his part in a final decision of the
Commission contemporaneously with the taking
of such a decision t

pre~-decisional and therefore is not covered
by the privilege protecting the deliberative
process.

Exxon, 466 F. Supp. at 1098 (citation omitted; emphasis added).
The Exxon District Court decision squarely mandates disclosure of
the vote sheets: the votes and the contemporaneous concurring or
dissenting opinions ("comments") written by each NRC Commissioner
constitute a portion of, and explanation of, Lthe final

decision.’ Also see 10 C.F.R. § 9.21(c)(1)&(2) (1990).

The D.C., Circuit has firmly adopted this disclosure
regquirement for the release of explanations of agency decisions
and opinions, including the commissioner's explanations of his
decisions. §See Taxation With Representation v, I.R.§, 646 F.2d
666, 681-84 (D.C, Cir. 1981) (memoranda explaining agency rulings
and decisions are subject to disclosure): Coastal States, 617
F.2d. at 868,

4/ The Government did not cross-appeal this decision when Exxon
appealed other portions of this case and, therefore, acquiesced

in it. See Exxon Corp, v, F.T.C., 663 F.2d 120 (D.C. Cir. 1980).
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Even the NRC's own EDO Procedures Manual refers to the
notation vote sheets as a "final decision,™ recorded by the
Secretary and . along with the Staff Reguirements
Memorandum for implementation. NEC EDV Procedures Manual, Ch.
111 at 5 and Ch. IV at 10, The vote sheets and all concurring
and dissenting opinions contained therein are sent to the Staff
"for intornat?on," and those vote sheets therefore constitute
"instructiona" to the Staff qualifying or shading the approval or
disapproval given. Such "instructions" may not be withheld.
Coastal States, 617 F.2d. at 868 ("instructions to staff
explaining the reasons for a decision" must be disclose ;.

The vote sheets, if not disclosed, would form exactly
the kind of "secret agency law" which Congress and the courts
have found intolerable. The Supreme Court left no doubt that an
agency must release all documents which illuminate the basis of
an agency's decision!

The public is vitally concerned with the
reasons which did supply the basis for an
agency policy actually adopted. These
reasons, if expressed within the agency,
constitute the 'working law' of the agency
and have been held by the lower courts to be
outside the protection of Exemption %,

Sears, 421 U.8, at 152~53, 95 5.Ct, at 1517 (citations omitted).

This disclosure requirement reflects the "strong
congressional aversion to 'secret iagency] law' ., ., . and
represents an affirmative congressional purpose to require
disclosure of documents which have 'the force and effect of
law.'" Sears, ‘21 U.8, at 153, 95 §.Ct. at 1518. ?ho vote
sheets are in fact a source of "secret agency law."? The
notation vote sheets are distributed to and relied upon by the

——

5/ It is particularly relevant to note that the records which
the Supreme Court required to be released in Searg ware memoranda
decisions of the NLRB General Counsel duclining to file an
enforcement complaint and the related Advice and Appeals
Memoranda. 42 U.8, at 155-56, 95 S§.Ct., at 1519, The vote sheets
sought here are the Commissioners' decision (votes) and their
concurring and dissenting opinions on the NRC decision declining
enforcement orders ("immediately effective orders") sought by the
School District and SE, under 10 C.F.R. § 2.206 (1990).

Therefore, Sears controls the instant FOIA request and dictates
release of the vote sheets,
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Staff to fully define the subtleties of the agency decision. NRC
EDO Procedures Manual, Ch, 1V at 8, The vote sheets help to
fully define the precise contours of the final decision and,
together with the adopted SECY and the Staff Regquirements
Memorandum, provide the complete description »f the final order
which the NRC staff is to implement in ministerial fashion.

The Commissicners all individually cast thzir notation
votes and submit them to the Secretary, a member of the Staff, in
making the Commission decision., The Secretary's ministerial acts
in counting votes and reporting the tally and qualifications have
no bearing on the finality of the order, but only implements the
decision already reached., Moreover, the vote sheets qualify the
individual Commissioners' approval of the SECY proposal and are,
in fact distributed to the staff "for information." NRC EDQ
Procedures Manual, Chapter IV at 8., Thus, they are an integral
part of the final decision.

The function of the SRM is to report the
Commissioners' votes and qualifications. In addition, the SRM
prepared in thix instance, not en.y quotes Commissioner Curtiss'
vote sheet at sone length, but also gxpressly notes that
"la)dditional comments are attached to the Commissioners' vote
sheets, as previously provided to you [(i.e., the staff)." Staff
Requirements Memorandum to EDO from Secretary Chilk on SECY-89~-
247 ~ shoreham Status and Developments cated August 25, 1989 at 3
(emphasis added).

Because the SRM refers toc and relies on the vote
sheets, they forfeit any pre-decisional character they might have
otherwise and the NRC's right to claim the deliberative process
privilege is thereby lost. See Sears, 421 U,8., 132, 161, 95
§.Ct, 1504, 1521-22, 44 L,E4.2d 29 (1975) ("we hold that, if an
agency cheooses expressly to adopt or incorporate by reference an
intra-agency memorandum previously covered by exemption 5 in what
would otherwise be a final opinion, that memorandum may be
withheld only on the ground that it falls within the coverage of
some exemption other than Exemption 5" (emphasis original):

e8, 617 F.2d 854, 866 (D,.C. Cir. 1980) ("even ir the
document is predecisional at the time it is prepared, it can lose
that status if it is adopted, formally or informally as the
agency position on an issue or is used by the anency in its
dealings with the public").

Thus, ary theory which pr.ports to characterize the
vote sheets as predecisional and therefore exempt, is unavailing
because even if the vote sheets can be characterized as such, the
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express refere . ' the vote sheets in the SRM functions to deny
the NRC the rignt to claim the Exemption.

2, The Vote Sheets Are Not Part of a
Peliberative Process

Nor can the NRC properly characterize the vote sheets
as part of the deliberative process. §Se¢e¢ Coastal States, 617
F.2d4 at 868, 1In fact, the purpose of a notation vote, as stated
in the NRC EDO Procedures Manual, is to address matters which do
not require a Commission decision at a meeting in order that
"decigsions may be arrived at more quickly". NRC EDO Procedures
Manual, Ch. II1 at 5 (emphasis added). The vote sheets,
including their "comments," establish and explain the decision,
they are not a "deliberative" activity.

The policy considerations outlined in Coastal States.
which must be present before an agency can justifiably withhold
documents as part of an agency's deliberative process have no
applicability in this case:

[Exemption §) serves to assure that
subordinates within an agency will feel {ree
to provide the decisionnmaker with their
uninhibited opinions and reccummendations
without fear of later being subject to public
ridicule or criticism; to protect against
premature disclosure of proposed policies
before they have been finall, formulated or
adopted; and to protect against confusing
issues and misleading the public by
dissemination of documents suggesting reasons
and rationales for a course of action which
were not in fact the ultimate reasons for the
agency's action,

&/ Nor may the NRC legitimately withhold the vote sheets from a
court uvpon review of the agency's "final order" because the vote
sheets constitute "the findings or report upon which [the final
order) is based" and/or "proceedings before the . . . officer(s)
concerned" which must be forwarded to the court in accordance
with 28 U.8.C., § 2112(b) (1988). Thus the vote sheets would be
part of the "record" of the "final order" to be filed in Court on
a petition for review of that order; they could not be treated by
the agency as confidential documents. Id.; 28 U.8.C. § 2346
(1988) .
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617 F.2d at 866 (ermphasis added): gsee also. Jordan, 591 F.2d at
772-74, First, the vote sheets and their comments are not a
recommendation from a subordinate to a superior, but rather a
decision from superiors, the Commissioners, $o their
subordinates, the Staff, for implementation. Second, the Staff
policy recommended in SECY-89-247 has not only been formally
adopted, but also implemented, and hence there is no danger of
premature disclosure. Finally, rather than misleading the
public, the vote sheets will elucidate and explain the actions
authorized by the Commissioners (including each Commissioner's
gqualifications of and "ultimate reasons" therefor) pursuant to
the proposals in SECY-89-247,

1V, THE SPECIFICATION (C) DOCUMENTS MUST _BE RELEASED

Our search of the FPDR has not located any of the
records responsive to specification (¢), namely, the reguest from
Commissioner Roberts referred to in the "SECY NOTE" to SECY-89~
247 and any "Commission Staff Office comments" also referred to
therein., SECY-89-247 at 7. Unless it is claimed with
specificity that those records do not exist, the partial response
constitutes denial of those records without basis in the FOIA,
and therefore, those records must be furnished,

V. CONCLUSION

For the foregoing reasons, you should reverse the
decisicn denying release of the regquested records. I would
appreciate your expediting the consideration of this appeal and I
will expect to receive your decision within twenty (20) working
days as required by FOIA and NRC regulations. 10 C.F.R. §
9.29(b) (199%0).

Rearocttully submitted,
( —h ] ()
j«- S / e N“7 ~
/
mes P, McGranery, Jr.

The Commission has conceded that vote sheets are given
"limited distributicn to the staff." Response to Second Motion
to Amend Petition, at 3 (D.C. Cir. Docket No. 90-1241, filed June
4, 1990). We infer that "limited" in this context means limited
te those Staff officers and employees responsible for
implementation.
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