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lﬁli to permanently close and dismantle its mctozy. the Board accept,

17/| pursuant to 10 CFR 2,107, withdrawal of UCIA's license renewal application
131 and terminate the renewal proceedings on the following conditions:
19| (1) that the reactar not operate again, ani (2) that the reactor be

| dismentled, decontaminated, and disposed of, pursuant to an NRC approved
211E plan.? 1o related conditions have slresdy been imposed by the Board
” in accepting UCIA's request (also «f June 14) that the then~forthcoming
231' evidentiary hearings on security be suspended while the Board acts on
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1/ See letters of Chancellar Young to Chairman Palladino and from
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COMMITTEE TO BRIDGE THE GAP
1637 Butler Avenue, Suite 203
Los Angeles, California 90025
(213) 478-0829

UNITED STATES OF AMERICA
NUCLEAR REGUIATORY COMMISSION

EEFORE THE ATOMIC SAFETY AND LI

In the Matter of Docket No. y»auzl{;(_

THE REGENTS OF THE UNIVERSITY (
Proposed Renewal of
OF CALIFORNIA Facility License)

(UCLA Research Reactor) i

»BG_PESPONSE TO = NDITIONS AFFLICATION
I. Iptroduction

Pending before tha Atomic Safety and Licensing Soard is UCLA's
Motion of June 14, requesting that in light cf the Universl ty's decision
to permanently close and dismantle its mctorv. the Board accept,
pursuant to 10 CFR 2,107, withdrawa! of UCIA's licenss renewal application
and terminate the remewal proceedings ou the following conditions:

(1) that the reactor not cperate again. and (2) that the reactor be
dismantled, decontaminated, and iiaposed of, pursuant to an NRC approved
p.hmg/ Two related conditions have already een imposed by the Board
in accepting UCIA's request (also of June 14) that the then-forthcoming
evidentiary hearings on security be svspended wiile the Board acts on
the withdrawal roquictl.y These two additional conditions ares

1/ See letters of Chancellar Young to Chairman Palladino and from
Valter Wegst to Harold Denton, both dated June 14, 1984,

University's Reques® to Withdraw Application, dated June 1k

y Wogst letter, surma.
3/ University's Motion to Suspend Proceeaings Pending Board Action on
University's Request to Withdraw Application.
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(1) that the fuel on-site be shipped to a suitable recipient as soon as
reasonably practicable consistent with appliceble regulations and with its
security, public health and safety obligations, and (2) that the reactor

be immediately functionally disatled from being capable of going critical.?
UCLA has committed to expeditiously carrying out the former of these |
oouuucu.y and states that it has already disabled the reactor by

severing the control blsde drive shafts so that the reactor has been

rade “permanent.iy lnopcnblo."é/

CBEC ncponﬂidzj to UCIA's motion for withdrawal and proposed conditions
by not opposing the proposed withdramal provided, inter alia, that the
various conditions and associated commitments made by UCLA be explicitly
included ac conditions in the Order withdrawing the application, and that,
pursuant to NRC practice for such withdramals, completion dates be Mﬁd.y
docunents be preserved and a reporting requirement instituted?, the protective
orders be dinolv‘d;‘ul that the conditions be explicit, bMnding oonitlnntl.l
enfarceable by the Commisaion and the courts.y |

4/ Order of June 22, The revised language vacated an oral stipulation

5mmmu¢dJm18dthCIAr¢uudtocolplyut.hit.
incl.dont exenplifies why ths sithdrsial conditions discussed herein
sust be made explicit and clearly Mnding,

? €ege, letter of June 25 from William D, Schaeler, UCLA Executive !
ice &ncdlar te the Honorable Gray Davis, Assemblyman, 439 District, :
transaitted to the Board on June 26 by UCLA attorney Cormier.

mimt letter of June 22 to Harold Dentoms and pe 8, UCIA's July 11 |
to the Commission regarding the Clympics.

/ Committee to Bridge the Cap's Response to University's Request to
ithdraw Its Application for License Renewal, July 3, 1984,

|
|
8/ See, #.8., Northern Indiana Public Service (Bailly Generating i
Station, Nuclear-l), LEP=-82-29, T"‘T‘(s NRC 762 E9E%xz & LEP-83-37, 15 NRC 1139 |
(1982)3 and Bubuc co of t al, (Black Fox Station, |
Units 1 and |
m:’mno Cas and !:.seetric (Sta.niahus Nuclear Project, Unit 1 )
17 NRC 45 !I§Eﬁ)a_ﬁxm

10/ See 10 GFR 73.21(4)
y/ See fmilly, supra
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The Staff, howaver, in its ruponuy opposes immediate withdrawal
of the spplication and suggests an approach to UCLA's Motion for Withdrawal
that would appear to violate well-settled standards for dealing with
withdrawals, The Staff propesal, furthermore, cortains major ambtiguities
that could create serious probiems later.

The Board granted UCIA and the Staff opportunities to respond to
CBG's proposed modification of UCLA's proposed withdrawal conditions,
and subsequently granted 0BG similar opportunity to respond to Staff's
proposal. Said response follows.

II. Background

This hotly contested license renswal proceeding commenced in 1980,
when UCLA's License R=71 expired. Shortly before the date of expiration
(there remains detate as to whether it was within the time prescribed by
the rllhl']'a‘. UCLA filed its "Application for a Class 104 License for
2 Research Reactor Facility."™ At page 5 of the Application, UCLA
identified the license(s) it was requesting via the Application:
(1) a Class 104 license for its reactor for use in the sducation of
students in nuclear engineering, and (2) Special Nuclear Materirl to be
used in connection with the facility. Inttdally the latter request was
for 4700 grams U-23%5 «t 93% enrichment in irradiated fuel, 4700 grams
in fresh, and a 32 granm plutonium=239-Berylium source, The request was
later amended to ensentially 5 kilograms U~235 at the same enrichment
and the Pu-Bs source. “'us, the renewal application was for a reactor
and for SNM associated therewith, and by virtue of the application
and 10 CFR 2,109, operations at the facility utilizing the reactor and SNM

12/ NRC Staff Responses to the Request by the University of California to
Withdraw Application, July 2, 1984

13/ In January 1984, CEG filed a motion with the Licensing Board alleging,
inter alia, that tased on information just recently received the Application
had been filed after the date mandated by 10 CFR 2.109, thus not permitting
operation after license expiration.
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possessed by virtue of License R=71, now expired, continued whils the
application was litigated.

CBG petitionad for leave to intervene on the proposed renewal of
License R=71, was granted intervenor status, and subsequently twenty
contentions with numerous sulparis were aduliited. These contenticns
addressed a wide range of issues: (1) that the Argomaut redctor and
cssociated weapons-grade nuclear materials for which  licensing were
requested were unacceptably risky from a public safety and security
standpoint, e.g. by lack of inherent safety, making destructive power
excursions, fire, or other accidents a substantial risk, unacceptable in
a training device without containment or exclusion zone, (2) that the
Applicant is not qualified to operate a nuclear reactor, e.g. by virtue
of a long history of violations of NRC regulations, sloppy administrative
and managerial controls, numerous radistion spills and security xraeaches,
mjor calitration errors and inadequate past maintenance and the like,
(3) that the UCIA site was unacceptable for a research reactor, e.g.
because of its high population density and "roximity to major earthquake
faults, and (4) that tha Application 1tself falled to meet the regulatory
standa-ds, e«g., by containing meterial false statements and inudequate
emergency response and security plans.

Discovery was lengthy and extensive. After CBC had conducted
extensive discovery of UCIA's Safety Amlysis contained in its Application,
and after UCLA had been informed through CBG's contentions and discovery
of CBG of CBG's detalled criticism of said Safety Amal,=is, UCT\, right
before evidentiary hearings were to be scheduled, withdrew its itire
Safety Amalysis in response tc those criticisms and replaced it w.th
Staff's. (Ironically, CBEG had to introduce UCIA's original sfety analysis

| from the Application itself at hearing, over UCLA's objectionms.)
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Summary disposition lotionl}-‘t/\lm filed by UCIA and Staff on
essentially all contentions, and CBC answered (filing hundreds of pages
of Aeclarations by approximately two dozen experts.) Summary disposition
was denied for most contantions, and deferred for all the rest, with the
sxoention of financisl qualificetions,; whers partial summer - disposition
mmtd.lymthoproem. mmuomwmmﬁ/
and rulings as to facts in dispute (determining, for example, that there
was genuine dispute as to virtually all facts as to whether the UCIA device
was inherently safe.)

Hearings were held on a nuaber of issues. Full evidentiary hearings
before an Alternste Board Member were held on Contention II ("Wrong Class
of License”) in May of 1983, regarding CEG's contention that the reactor
had lost its usefulness as an educational or research tool, was being
used orly a few hours per ymr for a handful of students and performing
no research, being used instead primarily for commercial purposes, in
vinlation of its license. Those hearings, thg evidentiary recoxd for
which was closed a year ago, resulted in a proposed decision by Alternmate
Board Member laurensen affirming CEG's contention that for at least cne
yoar UCIA had been in viclat*‘on of the regulations regarding commercial
activity, and proposing that the application for reneswal not be granted
unless certain conditions wers attached regading this matter,  UCLA
announced its decision to withdraw its application prior to the time a
decision was made by the Board as to flisl determingtion of whether to
issue the Alternate Board Member's proposed Order, which in certain key

14/ 1In keeping with the Board's direction that parties not “shotgun”®
summary disposition motions and delay the proceeding, C3C also filed

sunmry disposition motions, btut only as to two contentions as to which
there was essentially no dispute., Responses by Staff amd UCIA indicated
that the facts as to these two matters were gensrally agreed to (these
mtters were seismic Contention XVII and SNM Contention XIII), but no ruling
issued prior to the time UCLA withdrew.

_y Aspects of the contentions alleging UCLA had devoted insufficient funds
to proper maintenance were to be dealt with in t-he safety hearings,

M ¥.84y a8 to0 10“1 standards for class 104 licenses.

!



respects went against the Applicant and were vigorously objected thersto.

Very extensive hearings were held, after considerable delay, as to
inherent safety questions. These were held in summer and fall of 1983,
Great doubt Jas cast on the sufficlency of UCIA's (new) Safety Analysis
and the inherent safety of the device for which license renewal was requested. |
The day before the evidentiary hesrings were to close on these inherent
safety mtters, UCLA requested a trief recess of the hearing to try to
meet the serious questions raised and to submit now analyses of the
safety issues that would attempt to rectify the substantial doubts casts
over the Safety Analysis through the evidentiary hearing. The Board
granted the delay, asserting it would not permit the delay to axtend
beyond December 10in lieu of the serious safety questions raised and the

continued license possession by virtue of the timely application rule.

The new material submitted was found by the Board toth to be insufficient

and untimely, particularly the shutdown analysis which the Board said
should have been sudtmitted with the Application, Close of the hearing
record was thus delayed considerably beyond the December 10 deadline set
by the Board, and withdrawal of the application by UCIA occurs thus pricr
to a detsrmination whether those substantial doubts as to the inherent
safety of the facility could bte met., The Board ruled that, as of the
evidence in the record, there had been a "nonchalant approach to the
substantive issues raised in this proceeding by both UCIA awmd Shff,"yj
asserting further that the record supporting Staff and Applicant
consisted merely of amalyses the Board described as "superficial® and
“cursory”, demonstm ting "at best UCIA's cavalier attitude toward this
procndim."ly As to the Wigner issue, the Board determined, “On talance,
there was not much in the record to support UCLA."E/

1 Memorandum ana Order of March 22, 1984, at 10,
%J 14, at 10, 12
19/ 14, at 13




Ho |

Thus, withdrnwal of the UCIA application at this stage occurs

with an evidentiary record in support of the application described by
the Board as "superficial®™ and "cursory”, and on key matters "thers was
not much in the record to support UCLA.” Withdrawal would prevent an

h O N - o3

sdverse 1uling to UCIA, and a determination that would be of tremendous
importance as to the inherent safety of the remsining four Argonaut-type
reactors in this country, with the same design and potential probless,

o O

~1

g|| for example, $3.5 of excess reactivity and nowhere for the water to go.
9 Vithdrawal prior to the measursment of the Wigner energy stored in the
10 graphite, which UCIA only recently agreed to permit after much reluctance,
11|/ 1likewise prevents determiration f s safety mtter atout which thers was
12 little in the record to support UCLA, according to the Board, and which
would be very impartant to a safety determination regarding the other

:: still-operating reactors. Withdrawal at this stage prevents a ruling by
15| the Board on fundamental safety qw stions over which it (and CBG) have
16 labored for four years and a.out which the evidentiary record casts
17' serious doubts about the Application and the reactor’s inherent safety.
18 After numerous delays, caused in part by statements found by the
19 Board to have been materially falses (although the Board was unable to

20 affirm intentionality to the stataments), hearings on security lssues
wers scheduled to begin June 21, 1984, with the pledge by the Board to

21

22‘ complets the hearings and issue a decision pricr to the Olympics, the focus

93 of such additional security concexn. 0One Week before those evidentiary

24 hearings vers to commence, and a few days before the bulk of the testimony

25; was due to be fllcdai{ the Univarsity announced its intention to close %

%i the facility permnently, deccmmission it, and withdraw the application, |
; 27§| requesting that the evidemtiary hearings on security be suspended. This |

| has resulted in the Olympics having come without the promised prior ;

20/ Pive of CBG's seven witnesses had nct yet filed. The Board had been
provided, at its request and over CBG's objection, the uncorrected dogosition |
transcripts of three of the five; the Board saying it would use them Tor the |

" of scheduling cross & CBG could appeal if used for any other purpose.
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evidentiary hearings and determimmtion of what, if any, additionsl measures
are necessary to protect the reactor and SNM on site adequately from theft
or sabotage, both of which risks remsin, Withdrawal would prevent a ruling
on these matters, of rmgwn long as the SNM remains on site.

e 14 De n To Wi w 14 n, Deco. n

As indicated above, one week bafore the scheduled start of the
evidentiary hearings on security, Chancellor Young informed Chai: wmn
Palladino that he had decided to permanertly close the UCLA reactor and

to decommission it, He announced further that he had decided to
veoWithdraw the application for renewal of the license for

the UCLA research reactor (Docket No. 50-142; License No. R=71),

currentlypending before the Atomic Safety and Licensing Boaxrde..
Note that the full application, and the full license R=71, were the subject
of the withdrawal. This will be important in the discussion that follows.
Young further announced that he had asked the University's attorneys
to terminste the relicensing procesdings.”

By Motion of same date, counsel for UCLA subsdtted a motion pursuant

to 10 CFR 2,107 that the

veeUCLA license renewal application be withdrawn on condition
that the UCLA reactor remain out of operation and *hat application
be made to the Commission to decommissl on the reactor,

Note again the two conditions proposed by UCIA: (1) the reactor remain

out of opsration, and (2) the reactor be decommissioned via a Commission-

approved plan, Note also that regarding withdrawal conditions, the Couisd.oni

is represented by the Bourd, not the Staff (the forme~ sets the conditions
via 2,107, the latter enforces the conditions ordered by the Board once
withirawal is effective.)

Again on June 14, UCIA's Walter Wegst wrote to NRC's Harold Denton
informing him of the decision to withdraw the application for renewal of

License R=71 (again, the full application, the full license, and the full

|
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docket). Wegst committed the University further to immediate plans for:
veeroturning the fuel (both fresh and irradiated) to the DOE;

dismantling the reactor structure; decontaminaticn and disposal
operations; and the ultimate disposition of the facility

(building, etc.).

Wegst further committed UCLA "to make no attempt to fix the existing
control btlade protlem, and the reactor will not operate again.”
(emphasis added) Note the latter phrase is UCLA's proposed condition
1 for acceptance of its withdrawal of its application, which CEG in its
response sgrees and insists must be explicitly included as a withdrawal
cond4 tion,

Finally, also on June 14, UCLA requssted that the evidentiary
hearings scheduled to commence the following week on security be suspended,
pending resolution bty the Board of the withdrawal motion. In a conference
call with the presiding officer and parties, UCIA agreed to, as a condition
of suspending the hearings priar to the Olympics (where a ruling had been
promised to by in hand within weeks), remove the SNM on site as soon as
possible, befors the Olympics if possible. ALl parties were instructed
to assist in expeditiously carrying out that stipulaticn, and the Board
1ssued an Order on June 18 suspending the hearings on those conditions.
Staff did its part in assisting—-NMSS Arector Burnett personally commdtted
to expediting all paper-work and approvals, saying he would assure they
took & few days at best, and identified for UClA available shipping casks,
saying he simply awaited formal request from UCLA to push the approvals
through. UCIA refused to submit said request and to comply with the
stipulation anl June 18 Board Order, and on June 22 the Board vacated the
Order of the 18th, requiring instead as conditions for suspension of
the security hearings that the SNM be removed offsite as soon as

reasonably mcuoahh. consistent with applicatle regulations and UCIA's
security, public health and safety obligations. The entire incident of UCIA's
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refusal to comply with its own stipulation and the Board's directed conditions

in this matter underscoresthe absolute necessity that g'l commitments UCLA
has mde regarding application withirawal be explicitly spelled out in the
withizawel order and be binding commitments, enfarceatle bty the Commiseion

o 2 i ;\. : samne-Y cnen. o A-'. wad ble od - -
and couris, as is the usual practice with withdvewal conditicns, as

On June 25, 1984, UCIA Executive Vice Chancellor William Schaefer,
in a letter served on the Board and parties by UCLA Counsel Carmier on
June 26, committed UCLA as follows regarding removal of the reactor fusl,
qwtiuthihﬁ’ June 22 Order %o remove the fuel as soon as reasonably

puotiuhlia

T assure you we w % glgf}; e in complying
with the June 22 & ety and Licensing Board.
(emphasis sdded)

UCLA further informed the Board and parties that, in compliance with the
Board's directive that, also as a condition of hearing suspension, it
render functionally inoperatle the reactar, it had severed the control
blade shafts and teken other actions to make the facility “permanently

{noperable, (emphasis added)

UCLA's Proposed Conditions

UCLA thus essentially proposed four conditioms: (1) the reactor
not operate again, (2) it be dismantled, decontaminated and disposed of
sccording to a Commission-approved plan, (3) fuel be removed as expeditiously
as reasobdily practicable, (4) the facility, prior to complete dismantlement,
be rendere! permanently inoperable. UCLA proposes immediate withdrawal of
the application on those conditions, and termination of the proceedings,
"without prejudice.” The phmase "without prejudice” is not defined, but
appears to conform with the Appeal Board's definition in Fulton



(ALAB=657, 14 NRC 967, 973) that the Applicant is free to apply for a new

license at. the same site or another site for a reactor of any type other
than the type for which this application was subsdtted. Since UCIA's

- L N -

proposed conditions are that this resctor not operate again and be decommissioled
and since Argonauts have long-sinca ceased belax aVl.ihhlcg/ the

(44 ]

withdranal would constitute res judicata for its Argonaut application but

would be without prejudice to applying in the future for a new reactor of

8 some other sort at UCLA or another site. This needs to be spelled out

9| explicitly in the withdrawel order (See Board's criticism of lack of

10/| specifity by lower licensing board in Pulton, supra, regarding prejudice,

11/ and its definition therein,) With that spelled out and certain additionsl
19|| specificity included as to the other proposed conditions (e.g. completion

13|/ dates, reporting requirements, etc.) UCLA's proposed withirawal conditions
14| for approval by the Board f1t generally the requirements of 2,107 and

15 applicatle case law, CBG's proposed modifications did precisely thate=-

16|/ 'ringing UCLA's proposed conditions into compliance with 2,10, and the

“ law,.

(=2}

~1

| IThe Staff's Response
” The Staff, however, in opposing immediate withdrawal of the
application, suggests a rather astonishing approach to UCIA's Motion |
for Withirawal that could be seen to suggest granting, through withirawal,
| what UCLA d4d not receive through applying for renewal. While these
probtlems may be merely due to imartful and inexact crafting of the language
| of its proposal,if not more carefully written it could be seen as having

that effect. ,
!i i

2‘;:r Q/ See CBG introductory panel on inherent safety, at P 27
|
28|
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The Staff proposes that the withdrzwal of the application for license
renewal be indefinitely postponed, despite Applicant's atandonment of all
plans for renewal. This indefinite postponement is to be gpen-spded,
unspecified and unlimited in duration tut extending at minimum many years.
Staff proposes, in addition, that UCLA be permitted to keep—-also indefinitely:
the license which sxpired in 1980 and which has beon in sffect these many
years since then only by virtue of the application for renewal UCLA now
requests to withiraw, And lastly, Staff appears to propose—despite
indefinite postponement of withdrawal of the application=-removal of all
involvement by the Board, and the Intexvenor, in any matter related to
the resctar.

IN SHORT, STAFF PROPOSES THAT UCLA BB GIVEN, IN RESPONSE TO ITS
REQUEST POR WITHDRAWAL OF ITS APPLICATION, PRECISELY THAT WHICH IT HAS
NOT EFEN ABLE TO GET BY THE APPLICATION ITSELF~-LONG-TERM EXTENSION OF

i

IT'S LICENSE, . VITHOUT RESOLUTION OF ANY ISSUE OR ISSUANCE OF ANY FINAL l
DECISION:ON THE MERITS. Furthermors, Staff proposes that the functions
of establishing conditions for withdrawal mandated to the Boaxd by 10

OF1 2,107 be usurped by Staff, and that, despite indefinite defexrral of
withdrawing the application over which CBG has intervened, CBC be removed |

|

from all participation and all of its rights occuring through that p.rticipnticln

be stripped, Under the Staff proposal, UCLA would be granted, in
response to its request to withdraw its application, mors than it could
possitly have received bty the application itself-—indefinite continued

possession of its license, without an expiration date, without need to
prevail on the merits through evidentiary hearing that such grant is
Justifiable on grounds of public health and safety, and with the removal

of the troublesome (from UCIA's standpoint) Board and Intervenor.
This effect, whether dus to poor craftsmanship or otherwise, would violate

L S A SO PR S—
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as shall be discussed below,well-settled standards for dealing with uitMnulJ
as well as the most fundamental and elementary principles of fairness and due
process, in addition to being totally unnecessary. As shall be discussed

in detail below, Staff's proposal violates the full range of NRC

prscadant on this mttere—that withivawsle are effsctive immedistely,

with conditions a legal commitment to be followed thereafter, that Boards
(not Staff) are responsible for approving site restoration conditions

for withdrawal under 2,107, ordering their implementation as a conditlion
after withdrawal, leeving residual rights to the Intervenor and Staff to
ensure those conditions are enforced. The Staff's proposal can thus be

read to violate the full range of NRC practice and procedure regarding
withdrawals, would be massively injurious to CBG's rights and those of

the public, and is totally unnecessary to boot. The longstanding, proper
procedurs for application withdrawal, as mandated in the regulations and

case law, takes care of any problems identified by Staff without any of

the injuries its proposal would occasion.

III. Legal Discussion

UCLA has applied for withdrawal of its application pursuant to
10 CFR 2,107(a). That regulation provides in pertinent part:

PIE L EU TS UL

my prescribe.
That language is sssentially the same as that of Rule 41(a)(2) of the
Pederal Rules of Civil Procedure. As stated in Stanislaus?®, "It is
abuwdantly clear that the Appeal Boards favor following the Federal
practice in Commission procesdings.” Virtually all published decisions
in NRC/ARC case law regarding withdrawals rely on the Federal interpretation

g‘ sctric (Stanislaus Nuclear Pmject, Unit 1),
. 5' di “gy F.R.C.P. “1(‘)(2) and the
Federal practice regarding voluntary dismissa




| ~L-
of rules for voluntary diniml.gy
The NRC practice, consistent with the Federal practice generally,
is to permit voluntary withdrawal without prejudice if no substantial right
of the Intervenor is injured by such withdrawal that cannot be made whole

rights cannot be made whole by attaching appropriate conditions and terms

A O e LN =

to the withdrawal, it must be with prejudice to the Applicant.

g/| Prejuiice has been defined bty the Fulton Appeal Board as foreclosing the
right to apply for a different kind of reactar at the same site,2

If granted without prejudice, conditions are to be attached to eliminate

or compensate for incomvenience or injury occasiored the Intervenor by

the withdrawal. Conditions are thus to protect the rights of the Intervencr—-
not, as Stzff seems to be suggesting, to add rights to the withdrawing
Applicant and remove them from the Intervenor.

In Federal practice, conditions granted if withdrawal is permitted
without prejudice are usually payment of costs, attornmeys’ fees, and other
dishursenents mde necessary by having to face the possitility, dus to
withirawal without prejudice, of having to litigate some ar all of the
same lssues a second time, Whereas the mere prospect of having to
face a second litigation is insufficient to prevent withdrawal without
prejudice, that is because conditions such as payments of fees and other
disbursements, as well as document preservation, generally can make whole
| the prospect of a second litigation by not foreing the defendant to pay
! tuice to litigate the same matter and assuring no loss of rights acquired
| through the first litigation, sush as loss of documentary evidence necessary

~3

25/, ,
26'! Af the mtter goes to a second litigation, Furthermore, if the injury is
2_.f{ beyond the mere prospect of a second litigation, and involves loss of
/|
28 Q/ Mv 0B Gu !.'loct:.'lc tion (Sterling Power Project, .

Nuclear Unit 1), 5 7 3 Fulton,
oc uthorit (Nox-tb Coast mcl-r Plant, Unit 1; m%

g‘ﬁmﬁ: Duke P (P Nuc lear Power 3tation
Units 1,2, and 3), LEP-80-1 TE NRE-T158 (1582) g

et o ] R . S e o8 ARA -
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rights or inconvenience caused which cannot be remedied by imposition
of conditions such as paynent of fees, ®sts, and related disbursements,
or document preservation, then dismissal must be with prejudice.
The defendant has the right to preservation of ar compensation for any
rights acquired through the Proceeding that might otherwise be lost due
to the withdrawal,

In NRC practice, Intervenors are protected against inconvenience
or injury by withdrawal without prejudice by document preservation,
post-withirawal reporting requirements and rights of inspection to assure
compliance with conditions, site restoration (by dates certain), and
revocation of any residual licenses associated with the withdrawn project.
Vithdrawals are effective immediately, with the conditions a tWnding
commitment enforcsable by the Commission and the courts, with residual
rights to Intervanor and Staff to ensure compliance with the legally tinding
commitments. Fees, costs and other distursements to compensate for having
to go through the expense a second time if the dismissal is without prejudice
are permitted,but the same Federal standards must be met in arder for an
intervenor to qualify (due to their case particulars, no intervenor to date
has met the standard):  the dismissal must be effectively without mjﬁic.r
and the case must have progressed far enough along into and beyond the
discovery phase that the injury occasioned by withdrawal without prejudice
cannot be compensated for mersly bty document preservation, yet not progressed
far enough that thers were fiml decisions (in which case the American rule
would apply.) The Appeel Board has essentially estatlished a “window”
for granting of fees—not met to date in previous cases at tar, tut fully

applicatle in the UCLA case, particularly if any part of the Staff's proposal
1s accupted: that fees and related costs and disbursements may be appropriate|
|
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where the case "got off the ground” in that it progressed substantially
into extensive discovery, entered into the trial stage,
and where intervenors developsd information which case doubt upon the
application. North Coast, supra, 14 NRC 1125, at 1135, n. 11,

In short, in NRC as well as general Federal pructice, withdrawal
w! thout prejudice is on such terms and conditions as to prevent inconvenience
or injury to Intervenors (not the Applicant, as Staff would propose);
are responsitilities of the presiding oificer (not the Staff, as Staff
would propose); are effective immediately upon ruling or the conditions
(not after the conditions are met, sometime far in the future, as Staff
would propose); require resoval of existing licanses for which the
application has been withdrawn (not indefinite granting of the license
for which the application has been withirawn, as Staff would propose);
and are legally Mnding, with residual rights left to the Intervenor to
assure compliance and obtain enforcement through the courts if necessary
(not a gentleman's agreement between Staff and Applicant, tmsed on "good
falth” and no legal force preventing later refusal to carry through, as
Staff would propose). Most impartantly, Applicants canmot obtain
through withdrawing applications that which was not finally granted
through applying, as Staff would propose.

The relevant case law, the conclusions of which are summarized above,

is discussed below.
NEC CASE LW
Gontinues Service of all Documente—-Vermont fankes, Shesron Harrisiy

m.é. first two cases define rights of Intervenors to service of all

Staff-Applicant correspondence related to the facility in question until
the application is finally determined,

tion (V.nont Ynnkoe Nuclear Power
L
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In Vermont Yankee, the Appeal Board ruled that the required service |
of all Statf-Applicant correspondence and other documents related to the
facility at issue in an adjudicatory proceeding

veemust continue unatmted during the period allowed for judicial

review; thereafter, during the pendency of judicial review, those

pEaclices must continue umatated wiih respect tg_.jbou parties who
participate in the judicial review proceedings.

40 . We sa of course, is in to preclude so
E/.ﬁ" % ;.rtloz‘gém entering into votftggry arrangenents to
continue serving documents after judicial review has been concluded.
And, the issue not having been presented here, we express no opinion
as to whether a party is entitled, after judicial review has been
concluded, to personal service of those documents which relate to

a continuing reporting or monitoring requirement imposed in connection
with the resolution of an issue as to which the party had played
an active role in the hearing.
The issue left open was later resolved in Bailly and Stanislaus,
supra, where continued reporting and monitoring requirsments imposed as
conditions to application withdrawal required continued service.
In Vermont Yankee, however, it was determined that a right to continuing
service exists through the entire judicial review period, It should thus
be noted that wers Staff's proposal to be accepted of deferring the sffective
date of application withdrawal until the completion of decommissioning
some many years hence, continued service on CBG would be required, just
as CBG is proposing with its conditions for immediate affective lithrtnnl.zg/
In Shearon Harrds, the Appeal Board expanded the standard set in |
Vermont Yankee to include all Staff-Applicant correspondence whatsoever |
about the facility, even when it involves an application addressed to Staff,
not the Board, for an action in the purview of the Staff outside the matters

directly at issue in the license proceeding.

y m-Agul Board also ruled that whersas the Local Public Document Room
need be tained during the course of the adjudicatory proceeding, it noed
not be mintained thereafter through the life of the plant, again leaving open
the issue whether it my be 80 required as part of a continuing reporting or |
moni toring requirements imposed as a condition, Furthermore, if one accepts |
Staff's proposal of indefinite deferral of application withdrawal effective

1 date so as to keep alive the timely application provision, then the LFDR must
| likewise be kept alive until the application is offoctiniy

withdrawn,
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In Shearon Harris, a contested construction permit proceeding,
the Applicant in that proceeding requested, and the Staff granted,
an exemption permittirg the commencement of certain on-site comstruction
activities, No prior notice that the request for an exemption had even
been filed was affarded the Intervencrs The Licensing Board and Appeal
Board suspended in part work under the exemption pending the outcome of
a full hearing on the merits of the exemption, The Intervenor, among
other complaints, complained to the Appeal Board aiout the lack of service
of the correspondence requesting the axemption from the Staff, As the
Appeal Board stated the problem

eeothe applicant did not give notice to CCNC that it had

applied for an exemption. A consequence of this fallure

was that CCNC did not learn of the application until after

the regulatory staff had granted it. /footnote omit
It was argued by the Applicant in that case that adversary hearings

are not required for applications for 50,12 exemptions, The Appeal Board

...%uhtm(cm.wdmm’
> ¥ D 2 - L o J 1 wiiGEL W 4 S 4
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Amothctbim.thtutthttncohmwttom
adversary hesaring on the exemption application does not mean that
an intervenor in the licensing proceeding may not sutmit to the
regulatory staff an opposition to the application=-setting forth
the teasons why he bealieves that the Section 50,12 standards are
not met, Thare is every reascn to assume that the regulatory staff
would deem itself under an ohligation not merely to accept such a

submission, but alsc to give it consideration in making the douniuuoﬁ

as to whether an exemption should be granted (and, if so, what
construction activities should be encompassed within it,)




1!i The Intarvenor had contended that adversary Learings should be held

9| on the exemption application urder .12, The Applicant had disagreed.

3 (Infhhani. the Commission ruled that advarsary hearings may not be

4 wmw.R.thmgwgvmwcmmudmm
5|mmmummwrancnamnng.ﬁf)mtmmuu
6

| issue was independent, concluded the Appeal Board:
vi . In short, the resolution of the notice issue doea not

| In conclusion, the Board said "we can see no possitle justification” in which |
21?‘! a party which has opposed an application for a permit ar license for a

mmmadomuonddthcthonlmworthotma
8 dwn”o @ Lasl think 1t turms upe considexrstion:
: ', rmesg-—qul *L_rncmmrrm du,
_— 4 WA VOO L L VL OCOOC LI
10 : « ~B'L’I‘“";Ij'ﬁﬂmmhm nt
he regulatory framework (such as the {iling of anoxolyuon applicuu )
1 which has an incontrovertible bearing upon the subject mtter of 2/
the proceeding. To us, the answer mnifestly is in the affirmativs.
12 '
13 ijombdmdonwumw«mqmuon
eomm he right f imindistrativ
14 Locead DS 1,1_..m"rj.mntm wm
| 3 Tmﬁsﬂ ty*. /citation to Vermont Yankee/ In that
15 cigion, we held that the ',L rvepors’ right to ipsist th ne;
xrespopde between the applicant
16 mn,rvnwm:ﬂ"t 0T 1
, rl!"l"’"' m_ Lty remained in existence |
17 mti] the con dainistrative proceedings btut
Wt the period dmm our decision, or ths Commigsion's,
18 was subject to Jjudicial review, If anything, the reasons which led
. us to reach that result are even more compelling here, whers agency
191 proceedings are still under way. (eaphasis added)
|
1

, particular facility is not “promptly informed” of other applications being |
93|| filed, or other action being taken, with regards the same facility.
| |
24 |
2| Thus, even wers Staff's argument that decommissioning is not a condition |

under 2,107 within Board jurisdiction tut solely within the Staff's Juri:uctd.?n-—
og!! & mtter dead wrong, as shall be discussed below~-and even were its additional |
| argument correct that there is no right to intervene in a 50,82 deconmissioning
27:% application=-likewise dead wrong--the responsibility to serve “all correspondence
. batween tha applicant and regulatory staff related to the exercise bty the
28| regulatory staff of its ongoing regulatory responsibility” is a right for
. the Intervenor which ~»mains in existence "not just until the conclusion
' of the administrative proceedings” ut ‘hroughout the period of judicial
- review., If Staff's proposal is accepted to defer indefinitely withdrawal

ce must indefinitely continue, as well as
| of the application CBG contests, urvit: B . ’
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Tven were one to accept the wildly erroneous argument that site
clean~up conditions to be attached to the application withdrawal are matters
outside the Board's jurisdiction and outside the proceeding to which CBG
is a party, which, as shall be seen below, is radically wrong,
continued prompt nrtice as well as service of all staff-applicant con-cspondoncfo

R O e W N -

related to the facility in question, be it on decommissioning matters or
otherwise, must continue until the application is affectively withdrawn
and the period of judicial review completed. Since Staff proposes

9| indefinite delay in application withdrawal--so UCI® may keep a license
10/| 1t neither nesds nor has right to-—-notice and service of all facility-

~1

co

11/| reiated applications, correspondsnce, progress reports and the like must

12/| continue indefinitely. If one f llows the practice required by the case

13/| lawe-site restoration conditions approved by the Board, withdrawal effective
14| immediately with conditions legally WMinding=-continued service and

15|/ reporting requirements for purpose of monitoring completion of the conditions
16!| 18 necessary and a right of the Intervenor, as shall be seen in discussing
17/ certain withdrawal cases, later.

18
19 t
ions Thereto
- |
21‘ Given the wealth of cases to the contrary, it is perhaps not surprising

22|/ that Staff cites to only one case in its eutire rief assertedly supporting }
? .
23|/ 1its contentions that the Board is prohibited from requiring specific site '

24!i clean-up measures as a condition for withdrawal, that a separate action

25»| controllad exclusively by the Staff (and from which the Intervenor is excludad
26| 1is required, and most crestively, that the Board, rather than accept (with ’
27| decomissioning conditions) UCLA's request to withdraw its appDl cation, must

28 | keep the application indefinitely so as to grant, without ruling on the applicatio

28/ Nuclear Pngineering Co Inc, (Sheffield, Illinois Low-Level Radiocactive
Waste Disposal Site), CLI- s 9 NRC 673 (1979)
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unlimited extension of the very license for which renewal is no longer being |
sought, The case relied upon by Staff is the first of two decisions about
the proposed withdrawal of a renewal and expansion application for the
Sheffield, Illinois, radiocactive waste 4dispossl site. Interestingly,
Staff does mot cite to the second of the two Sheffield cases, which, like
all the other NRC precedent, appears at odds with the position advanced
by Staff, So, too, however, is the first Sheffleld case.

Staff relies on the 1979 Commission Order in Sheffield for the following
assertions

Thus, although a separate action is required for license termination,

the license and the requirements thersunder must be rohs.zgd

for the time necessary to obtein an axder of termination /said in

the previous sentence to require "considerable time" and
only after dismantling and disposal ons ars comple

;;;9 —&l;:.i: ::1: terminated., /footnote citing to the
Staff thus makes three assertions tased on Sheffield: (1) termination of
an expired license, kept alive solely by virtue of a timely renewal applicatiof
for which withdrawal is requested, is a matter outside of the jurisdiction ’
of the Licensing Board convened to rule on the renewal application, and
conditions to pbrut sald termination are solely the responsitility of the

Staff to determine, (2) that the Board convened to rule on the renewal

application cannot accept it, because that would terminate the license by
virtue of its having expired, tut must effectively grant (without a finding

on the merits) the now-disavowed application for renewal, and (3) that

be dus to poor drafting of the sentence, close reading of the case and the
footnote citing Sheffield make cler that Sheffield provides authority
only for the last of these three assertions, Staff has no authority in ,

|
licenses my not be unilaterally terminated. Whils the problem may simply "

the case law whatsoever for the first two--Staff's key premises-~-and in
fact, all the case law goss against it,
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In Sheffield, the Nuclear Engineering Company (NECO) was holder of
a license to operate a low-level radioactive waste disposal site in Illinois.
NECO had filed an application for renewal and expansion of its facility,
Under 10 CFR 2,109, NBCO (like UCLA in this proceedirg) was permitted to
continue its licensed activities even after expiration of the license by
virtue of its pending renewal application. Shortly after a Licensing Board
was established to rule on the application, NECO filed notices with the Board
and the Director of Muclear Materials Safety and Sefeguards (NMSS) that it
was, as of the date of the notice, unilaterally withdrawing its
application and terminating its license which had continued in effect by
virtue of that awuaﬁou.g/

In response, the Licensing Board informed NECO that it could not
urilaterally withdraw its application, that that required Soard approval,
and set a date for a hearing with all parties to heer whether the withdrawal
should be accepted and, if so, under what conditions pursuant to 10 GFR 2,107,
At the same time, the Director of NMSS responded to NECO's letter to him
by similarly informing NECO that, since the Board had not yet accepted the
withdrawal nor determined what conditions should be attached thereto,
NECO's license remained in effect pursuant to 10 CFR 2,109 and likewise
could not be unilaterally terminated, %

29/ Ialfie'd, 9 NRC 673, 674=5

2! |

|
|

27

| 20" Sheffield, at 675

281
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NECO informed NMSS tlat it was imusdiately (i.@., prior to Board
ruling on its withdrawal pleading, which the Boaxd was treating as a motion
for withdrawal) ceasing to comply wiin the terms and conditions of its
licanse, which was confirmed by NRC inspections, NMSS ordered NECO to
show cause why 1t should not resuns 1ts responsitilities under its licim.
pending disposition of its request to withdraw, and provided NECO twenty
days to request a hearing if it wished on the show-cause order. NECO
subsequently requested such a hearing, but asked that it be combined with
the Licensing Board's already-scheduled hearing on the withdrawal motion,
and asked the Commission in the interim to stay the immediate effectiveness
of the Director's show-cause order. The Commission declined to do so,
ruling that the Director of NMSS had acted within his authority in issuing
the order, that the show-cause hearing requested by NECO should be consolida
¥ith the alresdy-scheduled Board hearing to deteraine if the withdrawal
should be accepted and under what conditions, and that the requirsment to
comply with the license responsitilities "remain in effect at least until
the 1ssuse have Been rescived Wy a Iicensing Board, "/

Thus, the issue in Sheffield was whether a licensee, whose license
remained in force by virtue of a pending renewal application pursuant to
10 CFR 2,109, could walk away from the respansitilities of that license
prior to the time the Board determined whether to permit, and if so,
under what conditions, withdrawal of the application «nd thus expiration
of the license. This is a far cry from the premises Staff in this case
asserts are provided authority by Sheffield, aside from the elementary
fact that licensees and applicants cannot unilaterally terminate licenses
and applications, but shall only be on such conditions as the Commission
establishes.

3t/ sheffield, supra at 675,678-9,

ot
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Note also that whereas Staff in the UCLA case asserts that Sheffield !
demonstrates that site restoration and stabdlization specific conditions
are mtters to be decided solaly bty the Staff in an action separate from
the withdrawals proceedings and in which neither the Board nor parties have
roles, precisely the opposite appears to have been the case in Sheffisld.
There the Staff submitted to the Board a 1list of proposed conditions, input
was provided by the other parties, and it was up to the Board to determine
the specific site redress measures upon which to condition application withdrawal
and thus license oxpd.nuon.zl It was the Board's determinstion--not the

© 0 ~3 O O » L N -

Staff's——and it was to be done in the licensing proceeding, not as Staff

—
(=

11/| Suegests here, in an action separate to which the intervenors would not be
12| V.

13 Note also *hat Sheffield clearly puts to rest any assertion that

14|| Site redress conditions cannot be applied by the Board in the UCLA case

15 because the Board allegedly had not autharized any actions which had affected
16 the environment, being a renewal proceeding where grant of the initial

{7/ license had rreceded it. Aside from the obvious answer that the proceeding
made possible years of additiomal environmental impact (e.g. site contamination)
by permitting continued operation under 10 CFR 2,109, Sheffield makes clear
that a license renewal wh ch had not issued any Initial Decisions ar Limited

1s|;
19/
|
20/
|

Vork Authorizations permitting activity, as in the many construction permit
| cases in which site redress was a condition of withdrawal, likewise has
the authority and duty to condition withdrawal on such site redress tarms
as are necessary to protect putlic health and safety and the rights of the

parties, SHEFFIZLD, LIKE UCIA A RENEWAL NOT A CONSTRUCTION PERMIT PROCEEDING,
22/ Sheffield supra, 12 NRC 156,158,
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CONSIDERED SPECIFIC SITE RESTORATION CONDITIONS FOR WITHDRAWAL, EVEN THOUGH
THE BOARD THERE HAD ISSUED NO NEW PERMITS THAT NEEDED VACATING, As in a
construction permit proceeding where LWAs or CPs must be vacated if withdrawal
is granted, a renewal proceeding for which withirawal is reque sted results

in termimation of the license for which renswal was requested by simple
cpiuﬁon of law via expiration, Therefors, site restoration conditions

nust be considered by the Soard as withdrawal terms to protect the public

and parties,

In short, mnould not appear to support the Staff's position
in this case, btut contradict it,

The Sterling case makes quite clear that what the Staff appears to
be proposing--indefinite continuation of the license, the application for
renswal of which is being withdrawn——is at odds with the case law as well
as, in the Appeal Board's words in Sterling, “considerations of fundamental
falrness.”

In Sterling, a construction permit had been authorized bty a Licensing
Board, which gave wp all jurisdiction over it, and affirmed by the Appeal

Board on all but two issues over which it continued to retain jurisdiction
(radon and need for power). The Applicants requested the Appeal Board ’
strike Sterling from its docket because of project discontinuance, and t.rnm+

| 811 remaining issues raised by the inte.venor's appeal. The Appeal Board '

granted that rol!.ot. indicating however thare remained an additional question:
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But as the NRC staff correctly points out in its response
to the applicant's termination request gootnoto to date of
letter omit y there remains the question as to the status,
opce the proceeding has been terminated, of the construction
permit which was issued by the Director of Nuclear Reactor
llltuhuon on the strength of the initial decision. Although

-.ppnm lnvo ddootoppd that quut:on. its answer is

.t AerAa Lior

Sterling at 8689 (emphasis added )

Despite the very clear language of the Appeal Board here, this is
precisely what the Staff would have this Board do: have the Applicant
(UCIA) improve its position=-i,e., insure the retention of the license,
indeed without any expiration date=-by having the Board terminate the
proceeding and tring a halt to CBG's challenge to tha license, but not
p'eultuu the license to apiro as required under the timely application
rule (10 CFR 2,109),

The App;sl Board identified the appropriate response: “remove the
authority underlying” the permit or license in question:

This will, in turm, unuponﬂlom.roctorotm‘:luranctor

Rocuhﬁon to p-rfm the m pial duty of revoking the permite-
1.0.. A ould ve had to discharge in th
mrmmmrm the Licensing Board
rroneously had authorized permit issuanca.
Sterling at 569

Note that it is the Boards’ rbcpomihilitios to remove the authority
unic:lying the permit or license in question--the Director of Nuclear
Reactor Regulation's duty is the "ministerial” one of immediately revoking

|| the parmit at the direction of the Board, The Staff's proposal would
| turn these responsililities on their head: the Director of NRR would
| determine when the license should be revoked, and then direct the Board

to remove the underlying authority for the license by then making the
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withdrawal of the application effactive,

The "considerations of fundamental fairness” which the Appeal Board
insisted required revocation of the permit or license for which the applicatios
was being withdrawn are even more clear in the UCIA case than in Sterling,
Whereas it took an affizmative, additiomal action on the part of the Appeal
Board (vacation of the imitial decision) beyond mere granting termination
of the proceeding, mers acceptance of the withdrawal request for UCLA
automatically removes the underlyin; authority for the license for which
the application is withdrawn, Whereas the Appeal Board sa’d fundamental
fairness requires additional action to revoke the license for which an
application is withdrawn, the Staff in the UCLA case would have the Board
not take the action requested by the Applicant- (withdrawal of the application),
let alone any additional action, so that tne Applicant might petain tlat
which its application requested. If the Sterling Appeal Poard had to take
the additional action of revocation o permit because the Applicant was not
entitled to something which it might not have retained on appeal, certainly
the UCIA Licensing Board must mot, as urged by the Staff, refrain from
accepting withdrawal of a now-moot application for renewal in order that
the Applicant might indefinitely keep the license which it mght not have
been permitted to keep had the proceedings not been terminated and thaey had
reached their final determination on the merits, (This is even more striking
in Sterling, where the decisions ly the Licensing Board had been completed
mm;minotthom. but the Appeal Board still revoked the
license becsuse the remaining appeal might have succeeded in overturning them. )

UCIA's 1icense expired four years ago, and remairs effective onlv by
virwe of a live application for renewal--now moot and for which withdrawal

has been requested, As shall be seen below, moot applications are not to

' be kept on the docket; as seen above, certainly not for the purpose of
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permitting retention of a license which had the adjudicatory proceeding

been permitted to resolve the remining factual and legal disputes, might

not have been granted, and was in effect only by virtue of the applicatio.s
Surely, the applicants cannot ilprovo their position=-

1.0s, insure the retention of the permit--bty having us
terminats the proceeding. ..

Sterling at 868-9

The Staff, as discussed above, asks the Board to ignore UCILA's
r;quo-t to withdraw 1ts application and only make the withdrawal some
indefinite time in the far-off future (at least many years) so that UCLA

may retain for a considerable time .  the license so hotly contested
these last four years, This despite the fact that UCLA has announced
1t has dropped all plans for renewal, wishes the application withdrawn
and the proceeding termim ted, will never operate the reactor again and
will tear it apart and dispose of it,

In North Coast, the Appeal Board determined that Licensing Boards

have the authority--even whare thers is no request to withdraw the applications

to dismiss or deny an application pending before it if it should appear
that the applicant had abandoned its plans for the facility in question.
As the Avpﬁl Board stated:

5 of the Act or Section 2,104 of the Rules of
meu« uhich might support such a curious result,
(emphasis added)

ority (North Coast Nuclear Flant, Unit 1),
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Yet this "curious result” is prezisely that which is nroposed by

Staff in this case, even though, unlike the initial North Cocast

case, there is a request from the Applicant to withdraw the application
and terminate the proceeding and wnere it has clearly announced it

is dropping all plans for which the application vas put forward.

Note also that, jus. as in Sterling where there was no ~ithdrawal
request (merely a request for termination of the proceedings) but
the Board nonetheless had the authority and responsitvility to revoke
the authority under which the license at issue in the proceeding
was founded, Boards in North Coast were directed by the Appeal
Board that they had the authority to remove from their dockets
applicatvions "which had become entirely aczdemic," even in the
absence of a request for withdrawal. The Staff's provosal in the
UCLA care, then, is even more "curious"” than tre concept rejected
by the Appeal Board in North Coagt--here it is rroposed that the
Board is reguired to keep on the docket indefinitely an application
abandoned by its sponsor and for which withdrawal is requested.

One month after the Appeal Board remanded the North Coast

matter back to the Licensing Board to determine whether the

Applicant intended to actively pursue the applicz“ion, the Applicant
requested withdrawal of the application, which was przaptly granted,
and the application struck from the docket. The decision accepting

the withdrawal request will be discussed in a later section.



n_Required as Condition of Withdrawal;
Revoked, :lithdrawal With Conditions
T

In Davis-Besse, the applicant therein withdrew its application
for construction permits and thz Chairman of the Appeal Panel
struck from its docket twe partial initial decisions authorizing
Limited Work Authorizations, directing that the request that the
proceeding be fully terminated be addressed to the Licensing Board
which still retained jurisdiction over portions of it. (ALAB-622,

12 NRC 667). The Staff,inoting that site preparation work had been
performed under tle LWAs, argued that any termination must be
preceded by review to determine whether the conditions at the

site resulting from applicant's activities there require the
imposition of special conditions. The Appeal Board. importantly,.
directed that the Board. before deciding what conditions to attach
to the termination request, accord the Staff a reasonable opportunity
to propose aﬁy conditions "which its inspection of the current
state of the site might suggest be attached to the termination
order.” / The Appeal Board appended a footnote indicating that it
is for licensing boards t> impose conditions upon the withdrawal
of an application, pursuant to 10 CFR 2.107(a)./

Thus, the role of Staff in determination of conditions for
withdrawal of applications, termination of proceedings, and termination
of permits or licenses related thereto is to propose conditions.

It is for the Zoards to determine whether the specific site restoration
corditions proposed by Staff--or any other party--should be imposed.

Staff, in its proposal for the UCLA case, asserts th. contrary--

28/ Toledo Edison Company, =t al. (Davis-Besse Nuclear Power Station,
Units 2 and 2), ALAB-622, 12 NRC 667 (1980); LBP-81-33, 14 NRC 586 (1981
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Boards (and other parties to the proceeding) have no say, site
restoration is a matter to be worked out between Staff and Applicant
in a s:parate 1ction. Staff's proposal turns the 2.107(a) responsibilit
on its Lead.

In a reiated matter, the Appeal Board (12 NRC 668-9)
criticized the manner in which the Applicant in that case
communicated with the NRC on the termination matter. Taking
issue with the procedure of submitting a letter "by a lay official
of the lead applicant to an NRC staff official,"” the Appeal Board
indicated the communications should be from counsel to the
adjudicatory board instead, noting in particular that such a
procedurc as employed by the lay official of Tolado Ediscn
ignored the 1mportint issues of attaching wi thdrawal conditions
related to the site work that had occurred, matters which counsel
should have addressed, rather than the official, and to the Board,
not an NRC staff figure. This matter has recently surfaced in
the case before this Board, with a number of requests for relief
being submitted by letter from a UCLA official to an NRC official,
rather than as motions by UCLA counsel to the Board. These
requests related to conditions for termination, in zddition
to raising certain confusion because of apparent contradictions
with requests before the Board, appear to attempt to sidestep
the Board's recponsibility to determine conditions, rather than
the Staff's, and the requirement that Applicant's proposals related
to those conditions be by motion to the Eoard, not letter to the

Staff, with opportunity for response by the other litigants.
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As indicated in the Appeal Board decision, the withdrawal
request and conditions attached therato regarding site redress
pursuant to 10 CFR 2.107(a) were placed befo~e the Licensing Board.
Staff reviewed the site, made recommendations as to conditions
that should be attached to proceeding termination, application
withdrawal, and revocation of outstanding LWAs. The Board
considered the pleadings on the proposed conditions, and ordered
a number of specific site restoration conditions pursuant to 2.107(a).
The legal basis for the existing LWAs was immediately revoked,
the Director of NRR was ordered to immediately reveke the LiAs
in question and publish in the Federal Register notice of
immediate withdrawal of the application, and the application was
withdrawn and proceeding terminated, effective immediately, with
the site restoration conditions to be legal commitments required
to be carried out after the withdrawal was effective.

Note again that Davis Besse is thus at rizht angles to
the proposal by Staff in this case. Existing permit: were immediately
revoked, withdrawal and proceeding termination likewise immediately
effective, with site restoration required as a condition to be
carried out thereafter. The Staff was in the role of a party
proposing conditions; the Board, pursuant to 10 CFR 2.107 was
the decision-maker. Therz was no "separate action" for termination
of the existing permits, the permits were not permitted to continue
with withdrawal only after the conditions were met. Specific
requirements for site restoration were attached by the foard;

not a transfer of that responsibility to the 3taff.
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The Director of NRR was directed by the Board to immediately

revoke the existing permits, with site restoration to occur later;
Staff here proposes the Director of NRR determine wha. site restoration
is necessary, and direct the Board when to revoke the application.
Again, this is upside down.

No distinction with the UCLA case can be made on the basis
that Davis-Besse was a construction permit proceeding. If an LWA or
permit is required to perform site alteration at a proposed nuclear
facility, and if Staff's argument is correct that it needc to
. have the licensee maintain an NRC permit or license in order for
the Staff to retain jurisdiction over the licensee to ensure site
restoration, then Davis-Begse and all the other cases where site
restoration was required as a condition for withdrawal are at odds
with Staff's interpretation. The Board in Davis-Besse (affirmed
by the Appeal Board in ALAP-652, 14 NRC 627 (198l)) yanked the
authority for the limit:d work authorizations (and directed NRR
to perform the ministerial duty of revoking them), with site
restoration to be performed afterwards acccrding to specific
requirsments established by the Board. If a permit or LWA is
required for construction work at a site, it would likewise be
required for construction work involved with site restoration.

If a permit is required *o enforce site restoration, then

the Lavig-Besse boards should have been required to follow the
proposal Staff puts forward in the UCLA case: withdrawal of the
application effesctive only upon completion of concitions, conditions
being primarily that the Applicant apply to the Staff for permission
to terminate the LWAs, Staff to determine wha. site restoration

is required., LiAs terminated only after site restoration is completed

to satisfaction of staff, who will then lirect the Board to make
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the withdrawal effective. As noted in Bailly, citing Davis-Besse.
the withdrawal procedure sanctioned by the Appeal EBoard is just

the opposi;e--withdrawal effective immediately, with conditions
legally binding and to be accomplished thereafter, all permits
immediately revoked, site restoration required thereafter. As shall
also be discussed below, and was touched on in discussing Sheffield,
any argument that this procedure is not relevant to UCLA because

it is a renewal proceeding where the autrority in question was

not granted by the Board in question is likewise shown to be

in error in Bail.y., which required the same result as in
Davis-Besse, despite the fact that the latter was a CF application

proceeding and the former an extension (i.e., renewal) proceeding.

tQ -Licensing Boards Have Power to Dismiss wWith Prejudice,
Sut Requires a Showing of Substantial Injury that Cannot be Made
vhole by Attaching Appropri onditions

In Fulton, a Licensing Board dismissed an application with

prejudice, believing that the record demonstrated that the Applicant
had been less than candid with the Board during the proceeding
about its intentions regarding the application and that it had
misused the Early Site Review procedures. The Appeal EBoard
overturned the decision, ruling that although Boards have the
authority to dismiss with prejudice, the record did rot support

the conclusion of the Licensing Board regarding the ESR procedure
and the Applicant's intentions in that specific case. The Appeal
Board defined "dismissal with prejudice"--criticizing the Licensing
Board for not having explicitly so defined what it meant, something
important to do in this case--as foreclosing the opportunity for

applying for another kind of reactor than the one for which the
Philadelphia =lectric Company (Fulton Generating Station, Units 1&2)
ALAE-657, 14 NRC 967 (1981)
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withdrawn application was addressed at this site. UCLA's reguest
for withdrawal andits proposed conditions fits the Appeal Board's
definition of "without prejudice"--UCLA proposes a condition that
its Argonaut be decommissioned and not operate again, obviously
foreclosing the re-application for renewal of this reactor so

long contested here, but reserving the right to apply for a license
for another reactor, at UCLA or elsewhere. Although half of the
contentions being litigated in this proceeding were not tied to

the particular type of reactor, being site-adequacy or Applicant
competence (e.g. history of noncompliance), those issues might

have to be re-litigated were the Regents to apply for another
reactor at some other time. The issues as to the Argonaut, however,
would be forever mooted by the conditions to decommission and

not operate. Thus, UCLA seems to have defined "without prejudice”
in its propnsed conditions the same as the Fulton Appeal Board, but
as that Board indicated, it should be made explicit. (We note that
Staff has not commented on UCLA's proposed condition 1, no further

ecperation, whica CBG insists upon.)

uo§§§ Coast (Zijg/--Digggsggl Should Generally Be Jithout Prejudice
ess There Would Be a Substantial Injury to the Intervenor or
gEE%:c that .ould Not Be nemedied by Conditions on the Jithdrawal;
ucn a condition WMight De ga ent o¥ Costs and Fees 17 the =xpense
Had Been §u5s¥ant1a§ and iIntervenor Had Developed Iniormation that

sast poubt on the Aplecatzon.
In North Coast. the Appeal Eoard expanded on its discussion

in Fulton, supra, regarding withdrawal with or without prejudice.
Citing, as it did in Fulton, the Federal practice, the Appeal Board

co Electric Powe uthority (North Coast Muclear Flant,
nit 1 LAE-662, 1% NRC 25 (1981
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once again indi.ited Boards have the authority to dismiss with
prejudice, but should only do so when there will Te some substantial
injury to the Intervenor or public that cannot be cured with
appropriate conditions. The Federal practice cited to establishes
that (1) one has the right to voluntary dismissal without prejudice

or conditions if the dismissal occurs at a very early stage of the
proceeding (in the Federal Rules, before summary disposition motions
or answers by the opposing party are served; see F.R.C.P. 41(a)(l))
where neither expense nor significant rights have accrued to the
defendant (i.e., the Intervenor), and (2) if dismissal is requested

at a later stage in the proceeding, where substantial expense and
rights (such as discovery) have accrued to the opposing par?iy,
dismissal shall generally be without prejudice but upon such conditions
as to ensure .uose cosis will not be borne a second time if there

is relitigation and those rights not lost (e.g. by payment of fees &
costs and preservation of documents).” Thus the mere prospect

of a second litigation (e.g. fo. another kind of reactor at the

same site, where one had raised si*: adequacy issues in the first
litigation) is insufficient in and of itself to cause dismissal

with prejudice, because the injury and inconvenience involved to

the other party can be compensated for by a remedy less severe tran
dismissal with prejudice--dismissal without prejudice but on certain
conditions. The standard Federal conditions are payments of costs,
attorn:ys fees and related disbursements, and preservation of documents.
In fact, as shall be discussed s'orily, the standard Federal practice,
from the authority relied upon by the Appeal Board in these cases here,
is withdrawal without prejudice upon paymenis of fees and related

disbursemer ts.
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In North Coast., the Appeal Eoard found no substantive
injury to the Intervenor that would warrant a dismissal with
prejudice. As to fees, referring to the sources of the Federal
practice which identify the usual practice as dismissal without
prejudice upon payment of fees (if the case has "gotten off the
ground”), the Appeal Board said as followslg/z

We note that the case at bar did n.t entail

lengthy discovery, or proceed through the trial

stage. It hardly got off the ground. We leave

open the question whether something shert of a
dismissal with prejudice, such as conditioning
withdrawal of an application upon payment of the
opposing parties' expenses might Le within the
Commission's powers and otherwise appropriate where
the expenses incurred were substantial and intervenors

developed information which cast doubt upon the
merits of the application.

Those circumstances are precisely those of this case. Unlike
North Coast, this proceeding did "get off the ground,” there

was lengthy discovery, we d.d go deeply into t.e hearing stage,
CBG's expenses were extensive, and most clearly, CBG developed
information which cast serious doubts upon the merits of the
application (so much so, in fact, tht the Applicant withdrew ifs
first safety analysis, repudiated much of its seccrd, and was left
with very serious questions unresolved after extensive hearingrs
and deeply critical testimory and cross-examination by CEG.

The Board ruled, e.g. in its February 8, 1983 Order, that CBEG

had developed substantial information that cast serious doubt
about the inherent safety of the device, genuine disputes which
required a hearing. The adequacy of the application was, if anything,

called into even greater question by CEG's involvement in those

nearings.)

39/ North Coast at 1135, n. .l
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Whereas the need for dismissal with prejudice or with fees & disbursemer
might be mooted by granting the dismissal with the conditiuns

. "0poz2a by UCLA (reactor not operate again, be de-~ommissioned,

fuel expeditiously off-shipped) as modified by CBEG (dates certain,
conditions binding and explicit commitments, reporting requirement,
document preservation, etc.), that is certainly not the case

if Staff's proposal were adopted. There, dismissal would

cause extremely substantial injury to CBG--it would lose all rights
it '.ad acquired by virtue of the applicatioc proceeding (service,
document preservation, participation in making its views known

in an adjudicatory setting, ability to present evidence and testimony
and to cross-examine, and, most importantly, ability to attempt

to prevent license renewal and continued license possession

unless safety and security problems were resolved). Applicant

would get more than it requested by applying--indefinite license
possession--and CBG would lose the fundamental rights ¢uaranteed

to it by Section 189 of the Atomic Energy Act, right to a hearing

and decision on the evidence as to whether the renewal should issue.
If any part of Staff's proposal were accepted, or if CEG's conditions
were not, then the prejudice would be severe enough that dismissal
would have to be, according to the North Coast standard and the
long-standing Federal practice, either with prejudice or at ’

minimum with costs, fees, and disbursements.
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40/
Baill -=A oval of Site Restoration Plan is Ecard Responsibility;
dithdrawa ust 2e Immediate, Conditions to Be Carried Cut '
) P—————_L—-- —— e e
her ter; Conditions to Ee Legalfx Binding, znforceable by

mm on and Courts; Dates Certain Required; Reporting 2equirement
and Post-Termination ﬁoii;orfgg Rignhts

Bailly is the seminal case of relevance to the UCLA case

and the Staff proposals therein. Bailly was a construction permit
extension proceeding (i.e., a renewal). Bailly involved a
facility with a construction permit granted in a different,
previous proceeding, a permit which had expired and for which
the licensee had requested extension. As in the UCLA case,
the expired permit continued in effect while the extension request
was litigated.

Like all the other cases, in this one the Licensing Board
determined the specifics of the site restoration plan and ordered
it tncluded as a candition of application withdrawal; as I:- the
established practice, Staff and the other parties could propose
conditions, but the Board made *he determination what they should
be, with Staff and th» other parties to supervise the site restoration
progress to assure compliance with the conditions. Those
cuﬁditions were very explicit, and included completion dates--the
Board having determined that the absence of initiation and completion
dates "suggest the possibility of an exténded or indefinite delay
in completing (or even beginning) the restoration ." Therefoire
the Board included such initiation and completion dates as conditions
in its Order. This is a central point and central protlem with

both the Staff and Applicant proposals--the lack of initiation

and completion dates make the kind of delay identified by the
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Bailly Board as requiring prevention via dates as conditions

an unacceptable possibility. A commitment to do something without

a date by which it must be started and/or completed is an essentially
non-btinding commitment, because the party can always say it still
plans to carry out the commitment and has violated no term of it
because no dates were included. Bailly required initiation and
completion dates for its site redress conditions, and in"s Board

must as well, or otherwise the decommissioning condition is
essentially without meaning and essentially unenforceable.

These dates sh:uld be reasonable, but legally binding--UCLA and
Staff's attempt to have a decommissioning commitment that is non-
binding as to completion or nature would be very injurious to

CBG's rights, because the decommissioning condition might never

be compiied with, if specificity and dates are lacking. This is
especially true since Staff proposes that the license stay in

effect, and the application not be withdrawn, until the decommissioning
is completed, and the University has ;ecently indicatedﬁi/ it wishes
to defer for many years even deciding whether tc complete decommissionin
and if so, how and when. Conditions without initiation and
completion dates are not enforceable conditions, and the Bailly

Board (and that of Black Fox) determined the responsibility of

10 CFR 2.107 to z*tach such terms and conditions as are just to

the withdrawal mandated initiation and completion dates.

327 See letter of July 26 from UCLA's Wegst to NRR's Denton
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Perhaps the most important aspect of 2ailly for the
UCLA case is that it resolved squarely the issue of whether
applications should be withdrawn effective immediately or
effective only upon completion of site restoration conditions.
Contemplating the issues raised by the Staff in the UCLA proceeding--
that maintaining a function ing permit and an application not
assertedly

yet withdrawn would/enhance enforcing the conditions and
conferring jurisdiction--the Board decided squarely that those
concerns could be met simply by letting the construction permit
expire by virtue of the withdrawn extension application and
making the site redress conditions binding commitments enforceable
by the Commission and the courts. In determining that withdrawals
should be eff:ctive immediately, with binding conditions to be
followed thereafter, the Board relied on a number of factors,
including:

Finally, but not the least in our consideration, there is

the Appeal Board's approval of the general procedure of

terminating proceedings subject to site restoration conditions,

rather than having the Licensing Board supervise the
restoration and then terminate the proceeding.

Tolzdo E m (Davis-Besse Nuclear Fower Station,
ts 2 and 3), A =622, 12 NRC 667 (1980); ALAB-632,

14 NRC 627 (1981). To depart from a general procedure

sal the Appe Board : or reasonable

s_little chance

CCESS- ( emphasis added)
Bailly, 15 NRC 762, 765

Thus, the key feature of the 3taff's proposal--defer effective
date of application withdrawal until completion of site restoration

many years in the future, and “hus keep alive the license indefinitely,

is directly rejected by iii7 practice.
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If the procedure is to let existing NRC permits and
licenses lapse by virtue of withdrawal of renewal or extension
requests (or vacating of initial decisions in non-renewal cases)
by immediate effectiveness of conditioned withdrawals, with the
conditions binding, there is no basis whatsoever for Staff's
contrary proposal in the UCLA case. If conditions under 10 CFR
2.107(a) req uire a continuing license to have effect, then
10 CFR 2.107(a) would have no power whatsoever. 2.107(a) zives
Boards authority to establish binding terms and conditions in
exchange for withdrawal without prejudice and vacating of existing
permits; Bailly makes clear withdrawal does not await completion
of thése conditions, conditions in the UCLA case for which the

Staff and UCLA propose an open-enced time frame for cmpliance.

One cannot argue that the long line of cases that have required
site redress as conditions of withdrawal, and established the
specifics of such redress in the conditions, are not relevant o
the UCLA case because the UCLA Board has authorized no actions
affecting the environment that require redress. In addition to
the fact that the very pendency of the Board's proceedings has
permitted four more years of environmental impact and radiological
contamination necessitating redress, Bailly, like UCLA, was a proceedins
to determine whether a license previously granted, expiration of
which had passed, should te extended. The Bailly Board had taken
no action affecting the environment, yet was required under 2.107(a)
to establish specific site redress conditions to assure that no
untoward effects resulted from the withdrawal of the application

(and thus termination.of the permit and the pro ject).
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As to the issue of whether to grant the withdrawal with

or without prejudice, Bailly followed the Appeal Eoard direction

in Fulton and made explicit exactly what portions of the action
were with and what without prejudice. As to the "effect that
termination of this proceeding should have on future activities

at the Bailly site,”:

As we understand that effect, which would be automatic

(by o tion of law) even without our characterizing
the termination, Construction Permit No. CFFR-104 will
ex without opportunity for further extension because

e time for filin timely application for extension
gis Easseg. Since there has Deen no decision adverse
) s building a nuclear plant at the Bailly site,
NIPSCO would be free to file a new application to construct
a nuclear plant on that site. We see no reason to depart
from that result Yy either failing to specifically foreclose
NIPSCO from reviving Construction Permit No. CPFR-104,
or by peraitting the expiration of that permit to prejudice
NIPSCO's right to file a new application for a construction
permit. We would spell out that result to assure its
gertainty.
Bailly at 765 (emphasis added)
The Bailly Board did indeed spell out that result to make it a
certainty in its conditions, and the UCLA Board should as well.
The Bailly Order explicitly stated that Construction Fermit No.
CPFR-104 "is deemed to have thout th i
to revive such permit." (id. at 769). The Board ordered all
environmental effects that had occurred under Permit CFPR-104
(which it had not issued; it had merely been hearing evidence wnether
it should be extended at the time the extension application was
withdrawn) %o be redressed, by dates certain, so tnat not only
was the permit gone, with all opportunity to revive it likewise
gone, but the environmental effects of the lapsed permit likewise
were removed or redressed. Given those conditions, the Board
explicitly kept open the opportunity for the Applicant to apply

for a new Construction Permit for another reactor at the Bailly site.

That is the Fulton Appeal Board standard; that is what was ordered

o T DRI TSN R, W St ey i Ty
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at a situation similar to UCLA's renewal withdrawal, at Zailly;
that is the effect UCLA has requested in asking for withdrawal
without prejudice on the condition that its Argonaut be decommissioned,
dismantled, decontaminated, and disposed of, not to operate again;
and it should be spelled nut by the Board. Staff's proposal is
to the contrary--rather than spell out that the license R-71
has expired due to the renewal application being withdrawn
and that License R-71 cannot be revived (but not precluding
the opportunity to apply for a new license for another reactor),
3taff proposes the License R-71 be indefinitely extended.
This is contrary tc all the case law and fundamental fairness.

As to the issue of fees and expenses, the Bailly Board,
following the North Coast footnote 1l referred to earlier,
recognizes the right to impose conditions on dismissals as an
exception to the American rule” {that you cannot, absent special
statutory authority permitting private attorneys-general, -=eive
costs as an award for winning in litigation.) As discussed in more
detail in Perkins, to follow, fees and expenses as a condition for
withdrawal is not an award for winning anything, but compensaticn
for having to face the possibility that due to a party teing permitted
to withdraw without prejudice to bringing another action one might
have to expend the same costs twice for the same action.

Bailly found that the circumstances of that case did not
fit in with the above-mentioned exc:ption to the American Rule,
and that Boards do not have the authority to g0 beyond the established
exception. (3Staff's reference to this matter in its pleading at
p. 5 is particularly misleading--Bailly found merely that the
Appeal Board's “footnote 11" conditions were not met by those

particular intervenors, and that Licensing Soards could not #&o

T e S R
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beyond the established conditions.) 3ince the Federal Rule is
that fees are not to te granted when the ruling is with prejudice,
but only as compensation for when it is without prejudice,
the Bailly Board found that, since the extension application
was withdrawn and the construction permit automatically expired,
and since site restoration was included as a withdrawal condition,
withdrawal was effectively with prejudice and thus fees and expenses
were not appropriate under the Rule. (Recognizing that a new
application for a new construction permit for a different reactor
at the sane sitg could be filed, the Board arguied that the particulars
of any such new CP case would be different than those of this
particular CP completion-date-extension case, and thus expenses
would not be duplicated. That would not necessarily be the case
in the UCLA matter, where an operating license renewal involves
the full range of issues that can be addressed in an initial operating
license application, aﬁd where many of the contentions at issue
in the renewal case were site suitability and Applicant competence
jssues that would be duplicated in an application for a new operating
license for another reactor at the UCLA site).

Whereas one can argue that withdrawal without prejudice
(as defined above) of the UCLA renewal application, like the
Bailly case, is essentially with prejudice to License R-71 and
the UCLA Argonaut (although without prejudice to 2 new application
for another reactor), and thus CBG might not be entitled to fees
and expenses (at least with regards that portion of the contentions
that are specific to the Argcnaut rather than the site and the Applicant

tnAT 4OULD NOT BE THE CASE WERE THZ STAFF'S PROFOSAL ACCEFTED.
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Under the 3taff's proposal, not only would the withdrawal be

effectively without prejudice as to R-71 and ths Argonaut,

it would produce extreme prejudice to the rights of CBG, by giving ‘
the formerly-requested renewa., but without conclusion of or even !
continuation of the evidentiary hearings, and in the face of ‘
abandonment of the application. Furthermore, the renewal would
be without termination date, legally infinite, something not permitted
by the regulations even were the renewal granted after an affirmative
finding by a Board on the merits of the application. The Staff's
proposal would deprive CBG cf a ruling on the merits but grant

UCLA the license the application fur which it wants to withdraw.

Under those circumstances, CBG's injury would be immense, and the
standards of withdrawal with prejudice or conditions of fees a .

expenses and other terms would be clearly mandated under the

case law.

In short, Bailly should be looked at closely, particularly
the withdrawal Order prepared. Withdrawal, and thus automatic
permit expiration, was immediate--not indefinitely deferred as
proposed by Staff here. Specific site restoration conditions for
termination were a responsibility of the Board, not the Staff as
proposed here. A reporting requirement--every three months until
completion--was imposed, providing the intervgnor continued notice
after the proceeding terminated to monitor compliance with the
conditions. This included inspection rights, full service, and
tﬁe like. Dates certain were establisned for initiation and completion
of the conditions, not indefinite open-ended situations as proposed

by both Staff and UCLA. That the underlying permit automatically
expired and could not be revived was clearly spelled out.

e R e o N R U T R
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And the conditions were lsgally binding, enforceacie Cty the
commission and the courts. CBG's proposed languags i3z taren
almost verbatim from Bailly, as are many of its proposea modifications
of UCLA's proposed conditions. Bailly's Order states:

That the conditions imposed by this termination order

be considered as an obligation assumed by NIFZCO0 in

consideration of the Commissicn's terminating this

proceeding prior to the restoration of the site,

enforceable by the NRC Commission and the courts.
The Intervenor is thus given places to go if the conditions are
not met, and the conditions become legally binding. Under the
Staff's proposal, there would be no legal binding and no place
to go if promises made were not Kept--in fact, UCLA would have
an indefinite license and thus no obligation legally whatsoever
to commence or complete dismantlement, particularly in absence
of any required dates spelled out. It could keep the highly enriched
uranium close to forever (last time it shipped out lightly~-irradiated
fuel took -ecarly two decades), and it could for years or decades
delay dismantlement actions. The conditions must be explicit,
with dates certain, binding, and with reporting requirements and
prompt service and notice to CBG--all as required in Bailly.
The Bailly Orders should be looked at with great care in
resolving what Order should issue in the UCLA case.' Une should
remember as well Bailly was a permit extension or renewal, like
UCLA. If Bailly could require site restoration work without an
active construction permit, thic Eoard can and should require
dismantlement and decontamination and cdisposal conditicns without
an active license, as conditions for the withdrawal pursuant %o

10 CFR .2.107(a). If Bailly and all the other cases make conditioned

withdrawal immediately effective, and revoke all existing permitg
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or licenses in effect by virtue of the proceeding or the application
being withdrawn, then so should this Board. The 3tafi's proposal

runs counter to all the precedent, and all fairness ard due process.

L5374

Pgr;;ng--c- d ons Are for the Protection of the Intervenor;
"Pg of Attorney's rees not Necessari rronibited, As a

Matter of Law, Ac a Condit.on of Withdrawal .ithout Frejudice”

Ferkins is the seminal case with regards conditioning
withdrawals without prejudice on payment of Intervenor's fees
and expenses. It is the most thorcuzhly thought-out and argued,
being directed by the Appeal Board to consider the matter, Keeping
in mind the Appeal Bogrd's previous words in footnote 1l of
its North Coagt decision. (See Appeal Board decision in Perkins,
ALAB-668, 15 NRC 450 (1982) providing direction to and guidance
to the Licensing Board to address this issue.)

The Perkins Board approached the withdrawal motion with
the following standards in mind:

Duke is entitled to withdraw its application without
prejudice unless there is legal harm to the intervencrs
or the public.

In this case the Board may attach reasonable conditions
on a withdrawal without prejudice to protect intervenors
and the public from legal narm.

But if conditions on a withdrawal without prejudice
cannot avoid legal harm, dismissal with prejudice may De
ordered, but only to the extent that a dismissal with
prejudice is necessary to prevent the legal harm. The
right to a voluntary dismissal without prejudice is note
not absolute. LeCompte / v. Mr. Chip, Inc., 528 F.2d 601
(5th Cir. 1976)/ a: E G.

Duke would have the option to accept either reasonable
conditions on a dismissal without prejudice, or a dismissal
with prejudice as to certain issues. Yoffe ,“v. Kellsr Indus.,
Inc., 580 F. 2d 126, 129-30 (Sth Cir. 1575); petition for
renearing denied, 582 F. 2d 982 (1978)/ 580 7.2d at 131, n.13:
532 F.2d at 953.

537 ke Fower Company (Ferkins luclear Station, Units 1,2 and 3),
LpF-82-04, BRC 11208 (1982); ALAB-668, 15 WRC 430 (1982).



The Board goes on:

Moore's F_?eral Fractice cited in North Coast (Vol. 3,
E41.05 at 71-75 (2d ed. 1981) discusses many casss
where a motlon for unconditional voluntary dismissal without
prejudice was denied or where a motion to dismiss was

granted, but with prejudice. The tenor of these cases

is that the litigation had moved along too zar to dismiss
thout prejudice bac“uge the other party
ggd a;readx been put to the expense of defending.

Perkins. 16 NRC at 1135,
empnasis added
The Board went on to make clear the Intervenors have standing

with regards determination of conditions for withdrawal--a matter
the Staff now asserts is outside the scope of this proceeding,

a matter entirely in its jurisdiction alone. id. at 1136:

id, emphasis added

Thus, Staff's argument that CBG has no standing in any action

to determine conditions on termination, that that is a separate
action in which it may not participate and in which it has no rights
is squarely wrong. To the extent CBG would be injuresd by 3taff
arranging for unlimited extended duration of the license CEG has
opposed so long--3 very large injury--CEG surely has standing in
determining whether those conditions should be imposzed. Likewise,
to the extent 3taff wishes to keep--without termination dates--
JCLA's right to possess highly enriched uranium and a radioactively

contaminated reactor, CBG is highly injured and has the right to
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conditions that do not produce said injury.

The Ferkins Board continued:

If the Intervenors have won anything in this proceeding

they are entitled to have that judgment preserved for use

in any revived Ferkins proceeding or to be protectad from

harm if any victory is nullified by the unfair need to

relitivate their interests again.
CEG has won important legal and evidentiary rulings in this case;
there are scores of Board Orders on important matters herein;
a major evidentiary record, with important documentary and expert
witness evidence, as well as a vast array of admissions against
intere:t by witnesses of opposing parties obtained through cross-
examinatipn. CBG has had valuable discovery rights, and rignhts
to service and notice, regarding the nuclear activities of the
Apﬁlicant. If Applicant insists on dismissal without prejudice
as to applying for another reactor at UCLA, documents must be
preserved so that evidence useful in litigating the same site
and competence issues would not be lost by virtue of the application
withdrawal here. That is a relatively simple matter, to be
resolved by CBEG's proposed document preservation order. However,
if Staff's proposal is permitted, indefinitely deferring the
withdrawal and permitting continued license possession, the injury
to be addressed is far larger and requires far more serious
conditions, of which fees and erpenses would bte but nne; preservation
of evidentiar: record and legal decisions but another.

Perkins was 1ot persuaded by the arguments of the NRC Jtaff
and Duke that the Commission's boards lack authority to award attorneys
fees "for the purpose of otviating legal harm threatened Ty a

withdrawal without prejudice.



bWlany cases under Rule 41 have involved thes payment of
attorney's fees to save defendants from legal narm wnere actions
nave been dismissed without prejudice. As the court in
LeCompte noted:

Most cases under the Rule / 41(a)(2)/ have invelved
conditions that require payment of costs and attorney's

fees. See, e.g. erican Cyanamid Co. V. licGhee,

317 F.2d 295 (5th Cir. 1963); see also 5 Moore's Federal
Practice B41.06, 2t 1081-1083 (2d ed. 1975); Annot.,

21 A.L.R.2d 627, 633-637 (1952), and cases citad therein.

526 F.2d at 603.

The courts have freely used the payment of attorney's
expenses as the most useful of the conditions available to
protect a defendant in r~cognition that the plaintiff may
reingstate his action after the defendant has been put to
effort arnd expense in the first proceeding for naught. Id.

The American rule, which bars recovery of litigation
costs by the prevailing party as an award for winning a
presumably completed law suite, must be distinguished from
the practice of reimbursing litigation costs as a condition
on a dismisscl without prejudice. The latter is not an award
for winning anything,but is intended as compensation to defendanys
who have been put to trouble and expense to pusepare a defense
only to have the plaintiff change his mind, withdraw the
complaint, but remain free to bring the action again.
It is only anticipation that the defendant may have to incur
expenses to prepare again in a refiled proceeding which justifies
the payment of defendant's costs in the first proceeding as a
condition of dismissal without prejudice. 5 lMoore's Federal
Fractice, supra, B41.06, at 41-83, 41-86.

Both Staff and Cuke recognize that toards may apply
appropriate conditions on the withdrawal of an application
for construction permit, but each argues that a condition
requiring reimbursement of attorney's feces may not attach
because boards lack statutory authority or any inherent equity
authority for such a condition. Their arguments fall of their
own weignht. Where is the express authority to attach any kind
of condition--redress of a site for example? Is thers something
about money that takes reimbursement of litigation exvences
out of the bank of possible conditions available to avoid legal
harm to an adversary? Staff argues only that the Federal Rules
do not n a apply to Commission proceedings [ emphacsis
in original/. Respvcnse at 29. Applicant lightly crushes aside
the well-established use of attorney's fees in without-prejudice
dismissals by courts to protect litigants from harm. Reply
at 26. Both allow the clear prohibition against lawyer’'s fees
under the American rule to wander out of its limitations into
their own considerations of conditions on dismissales without
prejudice--two essentially unrelated concepis.
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There is nothing about the paymen®t of money which rsmoves
a possible litigation-expense condition from consideration.
because, in the final analysis, the utility does not have
to pay. It can instead elect to accept a reasonable
with-prejudice ruling as toc issues where, for example, the
intervenor prevailed and whers the public interest permits.

id at 1139-1140
After its extensive consideration of the matter, the Eoard issues

its ruling, pursuant to the Appeal Board's direction to do so
(ALAE-668, 15 NRC 450):
de hold that the payment of attcrney's fees is
not necegsaril rohibited, as a matter of law, 2s a condition
of withdrawal without prejudice of a construction nermit* applicatiocr

Perkins at 1141

After determining that there is no legal bar to grant of attorney's
fees in NRC proceedings as conditions of withdrawal without
prejudice (it should be noted that no distinction with an
operating permit application appears to alter the conclusion),

the Ferkins Board went on to determine that fees and expenses

were not'appropriate conditions given the particulars of that case,
because no legal harm would devolve upon the Intervenor by a
withdrawal without prejudice. 3ince the particular case involved
withdrawal at a very late stage--after decizions against the
intervenor were issued--and since thoss decisions were adver:zs

to the intervenor, it was argued the intervenor would sulfer

no injury were it required to litigate the matters again. The
worst that could happen, it was argued, was that it would loce
again--no harm. If it won, it had been granted a second opportunity
at dbat it would not have had otherwise. These conditions, of course,

do not apply in the UCLA case, where the Zoard issued no initial

decisions despits the :videntiary hearings neld to date. .e€re

CBG forced to relitigate matters, it would not be bteinZ granted

R
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an unearned second chance but rather would lose thne tulk of the

first effort--testimony and cross-sxaminaticon and documentary
evidence and discovery materials and rulings and summary disposition
responses--all having to be repeated to no benefit to CEGC and
extreme expense (these four years have been extremely expensive
to CBG, which is prepared to identify in detail those e:penses
were the Board to permit in any of Staff's proposal and tl.e resulting
attendant injury.)

Thus, the Perkins ruling that there is no tar t. & payment
of fees and expenses as a condition of withdrawal without prejudice
if injury results as a result of that withdrawal would requira
the Board establish a procedure to determination of what pavmen?
of litigetion expenses cshould be required as a withdrawal condition
if any of the Staff's proposal were accepted. That proposal,
involving indefinite continued license possession with removal of
all the rights CBG has acquired in the _.roceedins, would constitute
the kind of injury for which payment of litigation expensis would

be but a minimum condition.
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Stanislaus invelved conditioning withdrawal upon preszrvation
of digcovery documents. The Applicant had requested witndrawal
without prejddice. and since extensive discovery had cccurrad

"and future litigation was not precluded, the Board determined

that withdrawal without prejudice could only be sanctioned if

the withdrawal were conditioned upon terms to proctect the
Intervenor from harm that might occur from the withdrawal--
in this case, loss of the discovery which mignt be needed in
future litigation.

Sta aus is right on point to the UCLA case. )
To the extent that UCLA is requesting withdrawal without prejudice--
which appears from its proposed conditions and commitments to Dbe
to Keep open the nuclear option at the UCLA site for a reactor
other than the Argonaut it intends to dismantle--and to the
extent that the same site adequacy and Applicant competence
issues (e.2., history of regulatory non-compliance, security lapses,
radiation spills, indicating inadequate managerial controls and
inability to demonstrate likelihood of future regulatory compliance)
could thus be raised, all dosuments related to the issues that
may have to be relitigated must be preserved. (3ince thers ars
few if any of the documents involved that are not relevant to tne
iesue of adequacy of Applicant ac a pct--tizl licensee, and the
adequacy of the site, but particularly tne former, on- cannot
really separate out documents which need not Be preserved.
Operating and maintenance logs, for exampls, while containing some

Argonaut-specific information, also contain a wealtn 9

ww; racil s ard slectric Jompany. -tanislaus Nuclear
- 1

demonstrating past non-compliance with operating procsdures and

e (1982) : LE} " ¢ {1Q8&
Ty WV V\aT0L )8 =0_ =2 & iMlw % Veyw )/
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if appiicant intends to take actions that csuld ce seen a

0]
s |

ot
fulfiliing the withdrawal conditions, prompt notice is essential
to ensuring affected parties can take action to enforce the conditions.
Thiz was also requirsd in Bailly.)

It should be noted tha' Stanislaus determined that, since
the proceeding had not proceeded through the discovery stage,
the Appeal Board's North Coast footnote 1l conditions for payment
of litigation expenses as condition for witndrawal without prejudice
were not met in that particular case, but the rights of the
Intervenor could be adequately protected by preserving the
fruits of that discovery.&y

In short, Staniglaus would require preservation of discovery
insofar as there are no binding conditions barring future litigation
of any of the matters at issue in the UCLA proceeding at bar.
dhere UCLA has dropped plans and cannot revive the renewal application
fcr the Argonaut, that must be, as UCLA it.elf has proposed, a
condition of withdrawal. To the extent UCLA wigshes to leave open
the door to relitigate non-reactor-specific issues ty a future
application for another kind of reactor at the UCLA site, discovery

& procedure

related to Applicant's record as a licensee and to sitg/matters

must be preserved.

’

45/ The single Administrative Law Judge hearing the 3Stani-laus
case, unlike the three-member Soard in Ferxin=z at about the sane
time, found "ther= is no need to determine wnzether the Commission
has the power to authorize payment of litigation arp nses a~ a
condition of permitting withdrawal of an app¢--at¢or without prejudice,”
and then adds several sentence of dicta on the matter. .hereas

the Ferkins Board spent many pages examining the precedent and

issues, then issuing what it described as an ;ffirma;iya "ruling”

on fees a:z permxss- ble conditions, these trisf non-tinding commenic

by this ALJ, going againct the iiRC prncece"‘ and the :ecs;gt prac.xge
anich it itself said is "atundantly clear s favored in lrC casec (at
50) is entitled to littie weign® comparsd, for erample, with the

Eeriins ruline.
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slack Fox : y 1eg: Jithgrawval wvith Conditions
;;gct.ve ;mmea;atelx, Qu»stardin~ rarm.ta Immed ateLy eV Ked;

-taff honetheless Has ALl the vionitoring Authority It iieec= %o acssure
>ite Zedress; Dates (Cerzain aequired for Complstion.

2lack Fox, in three brief pages, makes many of the basic
poirts abcut establizhed NRC practice regarding withdrawals
discussed in t.ue previous cases. 3ite rsstoration was required
according to a specific plan identified as a specific <cndition
in the Order. The withdrawal with conditions was effective
immediately, and outstanding permits were immediately revcked;
yet the Staff, by virtue of the binding nature of the conditions,
had all the authority it needed to ronitor and assure compliance,
even though the utility was no longer an NRC licensee--the
conditicns of withdrawal, azreed tovby the utility in accepting
the withdrawal with those concitions (it had the choice of not
withdrawing if it didn't like the conditions), subjected the former
licensee to a binding commitment to fuifill the obligations in
the conditions. Furthermore, dates certain were establishesd
{see condition la) for completion of site ctabilization.

If the Staff has the authority to oversee soil stabilization
and erosion control site work where there is no longer any valid
Limited dork Authr rization, because that restoration work was a
condition for withdrawinz the LWA and application and terminating
the proceedings, then the same is true in tne UCLA case 1f the

dismantling matters are 2.107 conditions.

g

) Fublic Service Company of uklahoma, et al (Zlack rox Station,
nits 1 and 2? LEr-03-10



Ine rederal Fractice Briafl)

A8 is seen in reviewing tne NRC casrs dealing with
voluntary withdrawal, they rely heavily on the Federal practice
and interpretations thereon. ©Boards have frequently cited
to LeComte v. Jir. Chip (528 F. 2d 601, 5th Cir. 1976), to .rizht
and bliller's Federal Fractice, to Yoffe, and other -imilar cases
and authority. The Federal practice underscores all the puints
made above as to the NRC well-established principles in this
regard:

dhen considering a dismissal without prejudice,
the court should keep in mind the interests of the
defendant, for it is his position which should be

protected.
LeComte, supra, at 604

LeComte, citinz a nuaber of authorities, also stated that

most cases involving voluntary dismicsal have involved conditions
that require payment of costs and attorneys fees, tut that the
trial judge "is not limited tc conditions of payments of costs,
expenses and fees. The dismissal may be conditioned uron the
imposition of other termes designed to reduce inconvenience

4
to ths defendant.” LeComte at 603. These other conditions

identified in LeComte include production of documents, procucing
certain witnesses at trial, paying half cost of defendant oringing
in other witnesses, and s¢c on. id. LeComte makes clear that tne
purpuse of conditions is to "prevent defendants from beinz unfairly

affected py such dismissal.” id at o0&,

47/ emphasi: adced
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The purpose of terms and conditiong is not to punish a withdrawing
party but to protect the opposing party:
Gocd faith, however, is simply irrelevant to an award of
attorneys' fees or the imposition of any otnher
"terms and conditions" under Rule &4l(a)(2). as
noted above, the purpose of the rule iz to protect

defendants from undue prejudice or inconvsniéence caused
by a plaintiff's premature dismissal.

GAF Corp. V. Insurance Co. of N. America
865 F2d 364 (D.C. Cir. 1981,; on remand

96 F.R.D. 188, D.C. 1982)

Just as "good faith" in having prosecuted a case and then
withdrawing before completion is irrelevant to the imposition
of withdrawal conditions, which are designed To protect the
other party, "good faith" promises by the withdrawing party
are insufficient protection for the opposing party azainst
undue prejudice or inconvenience caused by the dismissal--
the "good faith" commitments must be made legally binding,

explicit, enforceable conditions.

e have discussed atove in great detail how the =2niire
NRC case law appears to g0 against the proposed withdrawal
procedure suggested by Staff in this case. Jhnereas the full
~2ight of NRC practice-regardinz withdrawals involves toards
conditioning ithdrawals on site redress, document preservat oo
and reporting resquirements, with conditioned withdrawals ef“ective
immediately and related pemmits and licensees immediately r-voked
with the attached conditions legally tinding, 3taff proposes to

turn the well-2statliched practice on its head. oo ff proposes
to chift the 2.107 respcnsibility to set site redress conditions

E; : :
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from the Boara to the 3tafi. The 3taff proposes to remov:

the other parties to the proceeding from any involvement in

setting those conditions, and to eliminate any right to moaitor

the compliance with those conditions. Jhersas withdrawals ars
immediately effective, Staff proposes indefinite deferral, although
the application has been entirely abandoned and it: sponsor seeks
its withdrawal. And most creatively--and ‘njurious--3taff propocses
indefinite continued ;ussession of the contested license for which
renewal is no longer sought. The Staff proposal thus viclates

the full range on NRC precedent on withdrawals, but most particularly,
the Sterling standard that one cannot retain through withdrawal
that which one wag not guaranteed of retaining or obtaining throush
applying. Staff essentially proposes that UCLA get indefinite
license renewal through withdrawal of its application for license
renewal, totally untenable, unnecessary, and contrary to the well-

establi shed procedure.

The Staff Argument

First of all it shoulc be said that the 3taff proposal is

that the current (expired) license remain in effect until completion

of dismantling, decontamination and disposal operations, and that

UCLA says it has no idea when--or even if--those operations will

ever be completed.ﬁé/ All agree it will be "many years in the future,”
if ever. Under the Staff proposal, UCLA would get to keep the

license for a very long time, perhaps essentially forever, despite

abandoning its renewal application.

48/ see June 26 letter, 'egzt toc Denton



3taff says there is no reason not to grant UCLa's request
to withdraw its application. Nonetheless, it proposes that <ihe
Board not do so--not for many, many years, until decomissioning
is, if ever, complete. Yet the Staff wishes to Board to give
up jurisdiction over the application and terminats all proceedings
related thersto, although the application would not be withdrawn
4ntil some unnamed year in the future.

The Staif's primary argument to this effect is that UCLA
needs a license while it decommissions its facility. This is
incorrect, as ghall be discussed below, but even so badly misses
the point. There is a very large distance between needing a license
and having a right to a license. In the case of UCLA, its license
expired over four years ago, and continued possession of its
license authority was soley by virtue of having an active renewal
application actively been litigated. UCLA has no right to continued
possession of any portion of License R-71 unless either one of two
things occur: (1) a finding on the merits favorable to UCLA on all
contested issues in the renewal proceeding, or (2) prior to that
time, 2 valid renewal application actively being litigated before
a Board. Staff, however, proposes termination of the procezding
and the Board's jurisdiction, before any merit findings, sc
neither condi%tion can possitly be met. UCLA, even if it needed
a license, no longer has any right to R-71, which has essentially

automatically expired, by action of law, pursuant to 2.109.
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staff admits that by withdrawing the appiication, th:z licence

X-71 expires automaticalily, pursuant to 10 CFx 2.109, tut attempts

to evade the clear intent and language of the regula*tioi by

urging tnat the Eoard keep on the _locket indecfinitely the abandoned

application. Note however, the Appeal Board's direction in North

Coact against precisely such a practice--abandoned applications

are not to be kept alive, but to be dismissed, even were there not,

as there is in the UCLA case, a request by the .Applicant for withdrawal.
The Staff faces an additional dilemma with its proposal:

it wishes the adjudicatory proceeding over the UCLA application,

and CBG's involvemeat therein, to end, but it wishes the application

to be kept artificially alive. CLEARLY THE STAFF CANNCT HAVE IT

BOTH JAYS. EITHER THE APPLICATION IS NOT WITHDRAWN, IN WHICH CASE

THE HEARINGS MUST CONTINUE, OR IT IS WITHDRAUN, AND LIUZNST R-71

CXPIRES. ONZ CANNOT HAVE IT BOTH WNAYS.

.

If the Staff's proposal of indefinitely resjcscting UCLA'=
request for withdrawal of its application wers to be acceptead,
then the evidentiary hearings must r: promptly resumed, wnich
neither Staff nor UCLA want. But it the adjudicatory proceeding
is terminated, as they proposes, the application i latec therato
must terminate as well. and with it the expired license Kept in
force only by virtue,of that application. 353aff carnot have

UCLA granted an indefinite extension of License R-71, as 1t proposes

ihe argument That UCLs lleeds a License
Staff arguer thal UCLA must have a licence to poscess
("and maintain®") its reactor, and its Shii, after termiration of

the procczdings and while it complies with decommissioning ana disporsal.

This iz mizleadins,
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It i

w

true that an entity requires a iicenge if it wishes

to continue itz licensed activities with Sl or a2 re=acto

"

However, if it loses its license--e.g., by revocation, as under

10 CFR 50.100, or by expiration, under 10 CFR 2.109--then it no

longer has the authority to possess either and must return the

SlM to a licensed entity and dismantle the reactor.
(If one falls behind on one's contractual responsibdilities, e.z.
house or car payments, one lcses title--legal possession autherity--
to the house or car. It thus must be returned to or retaken by
whoever is legally authorized to possess it. Obvicusly there will
be a period pricr tb tie transfer that ownership has lapsed yet
transfer has not been completed--that is simply why when one loses
legal authority to possess something it must be promptly returned
to an entity that has that authority.)

This is made explicit in 10 CFR 50.101 in the cases of license
revocation--the NRC may immediately retake possession of 3ill
from a licensee whose license has been revoked. It is true that
the entity whose license has expired or been revoked no longer
n uthorit ossess 3NM--and it iz precigely fur that reascn

that 3l must be promptly returned to an entity who does nave sa’d
authority. If one were to accept 3tafi's arzument ners, 10 CFR

50.100 and 50.101 would te made null ana void. The Commiscion
could never revoke a license--because the SKb "ould remain in
po=session of the sntity and, scording to Staff'screative pocition

P} -

here, the =ntity needs a license to possess the 304, Inis is

ct
"
[
"
ct
=
N
i
=
(8]
) |
D

clearly an entiresly circular and spscious argumen
it is clear that the Commiszion nas the authority to retaxe
posgession of items for wnicn licenses are requirs’ but valid

li censes nn longer =xisT.
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In this sence, that is what dismantiing, decontamina*ion
and disposal operations are--ilansierring materials tiat ccntain
residual radiocactivity to a disposal facility that has a license
for such materials.

Staff's creative argument would make impossib.e, for example,
1 £inding by any Board to deny an application for license renswal.
If a Board were to do so--if this Board were to have done so if the UCLes

application were not withdrawn--then the licenss would have

lapsed and the applicant such as UCLA would be in the position
UCLA is in now by having withdrawn its application--vith 2n expired
license. Somev-» with an expired license promptly resturns whatever
nad been licensed to someone wno has a valid license.

Staff's argument wuld thus nullify the entire process of
license renewals, making of them a mocxery. If possession of
a reactor or SNM automatically grants to one a right to a license,
as Staff claims here, then a facility whose license iz soon to
expire need never apply for renewal, because so long as it possesses

the items in question it must have a license. This is a clear

logical fallacy. 3taff has it backwards: a license gives you
a_rignht ﬁo possession, possession does not g ve you a right to a
license. To say that one needs a license in order to posses=z Il
or a reactor means merely that if one no lonsfer nas a license,

one must Zzive up said possession; it does not mean that ths agency
must grant a coentinued license asg long as. the entity holds on

to possession.

If authority 1aD: possession must Ce

atandoned, under such conditions as tne Commission estatlisnes

-

9

n

n
W
O
»
)
.
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53
b
Qo
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to protect the public. If possession i

O

n.

[

atv

(2]

a licenss iz needed, requirineg an applil
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eed for a license does not mezn rizh*t to a iicens:.
fhe requirementz of the Atomic Znergy Act--nearing, affirmative
safety ruling, rignt to interventicn, etc.--must still be met.
By proposing to end the proceedings but maintain the license
Staff proposss an extra-legal grant of a license, 2 license
which UCLA itself has requested it give up.
Staff asserts vy implication that in order for the
Commission to retain jurisdiction over UCLA to ensure off-shipment

and dismantling, UCLA mus* retain a license. This is precizely

wrong. By re taining a license, UCIA ro longer is required to

off-ship or dismantle--because it retains the authority to possess.
(Note that the Staff claims in SECY-84-266 regarding this ma‘ter

and UCIA that so long as UCLA retains a valid license, the Staff

has no authority to require UCLA's fuel to be off-shipped

by any particular time.) Thus, continued license possession

denies the 3taff of the ability to require fuel removal or
dismantling, because the facility thus still has a legal license

for the 3IiM and reactor. Only if UCLA's authority to possess
lapses, by license expiration, doe= the Commission have jurisdiction

to reclaim the SNM and radiocactive material contaminating the

n
»

reactor,material wnhich UZLA no longer is authorized to pocsess
and wnich must be removed.
Note also that Staff's creative argument would nulllly

10 CFR ©%0.51, wnich requires that a licence be grantcd for no

longer than the egtimated ugeful life of the reactor. Jtall

ct
W]

proposcs that it i~ impermissible for a facility not to retain
a license for the useful life of the plant plug the decommissioning

period.
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The commicsion retains jurisdiction over ths activities
of those it regulates by a variesty ol means, of which licenses
are only oane. Note that the Commission has the authority to
issue notices of violation to non-licensees, for example.
See #8 FR 44170. It can seize 3Nii from entities which do not
have valid licenses for it. 10 CFR 50.1C1. And it can apply
legally binding conditions to withdrawals and revoke any permits
or licenses that had beer in effect due to the proceeding teing
terminated. 10 CFR 2.107(a) and the many NRC cases cited above.

10 CFR 2.107(a) provides legally binding requirements
on entities who wish to withdraw appi.cations. liote that none
of the NRC cases involved requiring the Applicant who was requesting
withdrawal o, in a separate action, request termination of the
existing permits ¢r liceres it had. Boards just revoked, or let

expire, those permits or licenses, but first attached cinding

conditions that remained in effect after the licenses or permits
ceased to exist.

10 CFR 2.107(a) provides all the authority the Commission
needs to retain jurisdiction to require its cu:ditions for withdrawal
are carried out. Conditions upon veluntary withdrawal are ess=ntially
tindinz contracts--in exchange for permitting withdrawal, tae Commission
requirez certain site restoration or other artivity oe taken,
and those conditions are legally binding, enforceabls cy tae
W3 Commicsicn and the courts. (See Eailly, for exampl:s.)

The Staff's proposal would thus nullify 50.51, 20.1C0,

the casic premiss of renewal proceedings, and most importantly
2.107(a", stripping Eoards of the authority to sst condi*lons for

withdrawal.
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geactor iicence Through

-taff asserts that UCLA needs a license to "possess and
maintain” its reactor while the open-zsnded licensze termination
process it proposes is being carried out. It bases its assertion
cn the requirement that one must possess a license in order to

possess a reactor. As discussed above, even if one needed ...

|

license one does not have an automatic right to one, and lozing
your license means losing your right to a reactor (i.e., requiringe
that it be promptly disassembled and removed). However, the
assertion that UCLA's attempt to dismantle its reactor requires
a valid reactor license until that is completed has another problem.

10 CFR 50.10 states that one must request and obtain a
valid lic«nse if one wiszhes to possess a utilization facility,
which is defined in 50.2(b) as a reactor. A reactor, however,
is defined in 50.2(k) as

an apparatus, other than an atomic weapon, desizned

or used to sustain nuclear fission in a sell-supporting
chain reaction.

The Board has directed that what used to be the UCLA Arzonaut
reactor be functionally disabled from teing able to "=ustain
nuclear fission in a szelf-supporting chain reaction"” and UCLa
asserts it nas made the hulk "permansntly" incapable of gZoing
eritical, as the first of its dismantlement and disposal st=ps.
Once the fuel is removed, and the metallic core components,
all that will remain will be a concrets shell. .Jhen 13z a concrete
shell a reactor? The regulations tell us--when it is capaole of
sustaining nuclear fission. The UZLi device no lone=r is, itc
sponsors tell us, and they intend to take further steps taking it

rs the completion of

W

apart, however they intend to defer many ye
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the dizmantling process. Cn what basi~ should a concrete =nell
permit UCLA a reactor license, when the sh:il clearly carnot sustain
fission as required in the regulatory definitions?
If Staff's argument were correct that a rsactor licence
is requirad of anyone who possesses a concret-~ wall that once
was or may once be a wall of a r=actor, then clearly a construction
permit for a nuclear reactor must constitute a possession licencse.
Yet all the CF cases involve immediate withdrawal, with site
rastoration conditions to be followed thereafter, even thougn
all permits are immediately resvoked. If site redress can occur
tnere without a rsactor (or even construction) permit, so too it
can under 10 CFR 2.107(a) with a partially disassembled facility.
Now, it is clear that the remnants of what was the UCLA
Argonaut are radioactively contaminated and require redress.
Zven if one were to accept Staff's argument that a valid license
is required while that redress occurs, rather than tinding 2.107

conditions, no reason wny that licensc should

and use, ) actor pogsecsion and use. UCLA nas recognized this

in part, and has requested amendment of its existing (albeit eff-ctivel}

expired) license to remove authori:zation for operation. It has
recently requestsd amendment to remove the possession autnoriz
for the fresh fuel it has shipped off, and commits tc removing

the autnorization for the irradiated fuel wnen it i~ removed (thens

zh b onditions of the license, and thcsge aspects of

&5 o~
v Ao

immediately witndra-n, autona ally




STAF?, HO VZR, I3 1T ON LUHAT FORTIONS OF LICIN3T R=71
202 AL AFFLI CaTICH SHOULD BZ FTRIITTED I ZFFCT.
Certainly UCLA cannot be permitted to K=2ep an operating license
for wnich it has no nesd nor rigzht. Certainly i* canno®t be permitted
to keep a 3Nl license for fresh Hignly Enriched Uranium it has already
Ziven up. Certainly it cannot be parmitted to keep any 3iii license
at all as soon az it has complied with thes Zoard directive to
remove the fuel as soon as reasonably practicable. And certainly
it cannot be permitted to retain a possession _i:e 3¢ Tor a
reactor when the hulk has been permanently made incapatle of
being a reactor, as claimed by its sponsors.
At best, UCLA may need a by-product license for the
residual contamination at the facility while it disposes of
the contamination and decides what to do with the rest. UCLA
has every right toAapply for a by-product license to be used
for the purpose of and while it is decommissicning what used
to be its reactor. BUT IT DOES NOT NEED, NOR DOES IT HAVZI RIGHT
TO: A REACTOR LICENSZ JHICH HAS XPIREZD AiD FOR WHICH RaNTWAL IS
WO LONGER BEING SCUGHT. NCR DOLS IT WZED, NOR HAVZ RIGHT TO, A

CFLN-zZlin D LICEISE FOR JEAFONS-CRADE UPANLIUM.

If the 3tafi's proposal were granted, mo=%t of CBG's
concerns about the UCLA facility would remain. .iithout a date
ccrtain (a r-rasonable, achievable cate, one that is brozad =ncugn
that there is no security protlem like havpened last time when UCLA
published what month it was cshippinag the HZU) for rasmoval ol th

HEU from UCLA and termination of its authority to pogsess weapons-

grads material, sssencially all of CEG's security and most of 1t=

gafety conc:rns remain in force. The HIU can still te stolan;

it i3 irradiat:d material, with 2i-ye.r~ orth of long-livsd isntopen
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largely still pr:sent, capatle of bzing relezs=d in accizental

fire or arson. ithout expl.cit condition that the r=zctor b=
permanently dizabled ard not operate again, and without rzvecation
of the operating license and final determination of thes opsrating
portion of License R-71, tinely renewal 2.107 provisions would

let UCLA keep the right to operate, with all the sa’ety issues

that entails. Ey not estabtlishing any dates certain for completion
of -ven any of the phases of dismantling, decontamination and
disposal, or specifying the nature of those activites (e.z., will
the primary coolant be dumped down the drain or more suitably
diposed of?), tut only requiring that UCLA submit an application
for license termination, CBG is left with a reactor and ZNM in
place, a license in place, and no binding commitments therson

nor any resolution about any of the challenges it has mzde to

the license, the 3N and the reactor.

NiCT

If Staff wishes the application to remain effective

W

(o]

that UCLA'=s expired license remains in effect, then the proceedings
as to that application must continue. If Jtaff wiches UCLA to

havc an open-2en.ed license to possess wraponuo-grade uranium and

if no reasonable date is net for termination of both the license

and the possession, the suspended security hearings muct be immediately

risumed. (A decision on the adequacy of the security arrazngements

againgt both theft and satotage waz supposed to nave iszgued oy now,

were it not for the wvithdrawal request.) If Ztaffl 'isne

b',.’
Ve

wn

n

application to remain in effect for many yesarc, =o must C5G°

procedural rieshts thereto.
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The 3taff'z second major aszsumption, in addition to its
premise that UCLA "needs" a license, is that the procedures for
imposing conditicns for withdrawal of applicati nz and termination
of llcensing proce=dings are found in 10 CF: 50.82 rather than
10 CFR 2.107, and are matters of sole jurisdiction of ths Ttaff,
not the Board, and to which intervenors ar: not permitted.

This is contrary to all the case law, the clear language of the
regulations, and fundamental equities.

2.107 makes clear that requests for withdrawal of applications
and termination of licensing proceedings must be dirscted to
licensing boards.if they occur after notice of nearing, and
the presiding officer of said boards is toattach such conditions
as ars necessary to such withdrawals and termination.

%0.82 is an entirely different matter. .here there is
no application, no licensing proceeding, entities with licences
that have not expired or are otherwise subj-ect to on-goinz hearings
may request to lay down the licens2 before its expiratior date.

50.82 would be applicable if in 1975 UZLA nad announced
it did not plan to apply for renewal in 1950 but would apply instezd
under 50.62'for tarmination of the license, that trrminaticn to be
conditioned on dismantling, disposal, and decontamination. Zut
wnen UCLA applied in 19€0 for renewal, and its license continued
in effsct beyond expiraticn due to that application, th= only
provisions applicable are 2.107. If theapplication is ~ithdrawm,
thers is no license to request t:rmination; for that reason, 2.107
provides the neczssary authority to condition “dthdraval-. .otr
too that wnhers + Lilro-als lave occurr:d involving exictinzg llicenses,
theres iz no indication of 30.87 ever teing applicd., only Z.107.
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oBC has indicatsd above that the 3taff's proposal is a*

variance with essentially all the case law, iz totally unnececeary,

and would be massively injurious to CBG's rights. .e trus®t
tac proposzal, in light of the above, will not Tte accepted.

If, however, the Eoard doss accept the propesal,
evidentiary hearings on the application must be imnediately rescheduled
(due to denying UCLA's request to withdraw the application)
and the Board must permit CEG to make application for fees,
zXpenzes, and othgr disbursemsnts to partially compensate for tne
injury occasioned by dismissal under those circumctances.

CBG did not apply for litigation expenses as a condition
of withdraal as proposed by UCLA because UCLA's proposal (that
the reactor never operate again, be decommissioned,
o:.mma-ently disabtled, and the weapons-grade material expeditiously
removed) produced managsable injury to CZG, manageabtle by more
=imple conditions such as dates certain, reporting requir=ments,
document preservation, and the lige.

But i7 staff's proposal is accepted--giving UCLa the
license indefinitely in responses to UCLA requesting to “ithdraw
the application for that license--thsn the lnjury would te massive

and CEC must e in some measure compansated for that injury.

)

: .
orticns o1 Lne

(CBG does not now itamize caid expenses or ins

T

- R 11 T 2
t upon., ctut should

o

applicatisn its informaticn has nelped cast dou

be provided opportunity to do so if the staff's propozal ~ere

accepted.\




inding commitments of specifity or dates for initiation or

completion) are wholly injurious and at odds with NREC practice
and procedure. Ffurthermore, they are totally unnecessary.

as followinz the established practice provides all the protection
and none of the injury occasioned by 3Staff's approach.

If any part of tne proposed conditions are considered by the

Board, nowever, the following must also Dde considered:

(1) 3taff does not indicate what port or portions of the

UGCLA license and renewal application would continue. UCLA
currently has a request for and license for up %o S5 k&g of
weapons-grade nuclear material, plus a license to possess and
operate an Argonaut reaclor. UCLA has proposed conditioning

the withdrawal on the reactor not operating aziin. anrd has
assertedly permanently disabled it from doing so. The opsrating
portion of the license and application must be withdrawn, with

clear language that z.rsuant to 2.109 they are finally determined.

"

If the sole purpose of continuing a iicense 1s to enatle dispos:

S.d )

‘

only a license for disposal need sontinue, ané only those limited
aspects of the renewal application related thersto n:sed not de

immediately withdrawn.

(2) The S3hit license is for up to 5 ke, Ulla is 0 razldly

-
~ -

disposs of that mat:rial under Board Order of J.n-~ 22, commits

to doing so, and nas alresady removed agout i.~ ke of fresn H=U.

The licsrs: nugt be tied r:ascnabl:, prompt date- for olf-shiprent



7-
- S
-

of the remaining irradizted AU, ané snould lapzs with :ach

i

L)

shipment. In other "ords, since thc fresh Ifuel ic already aone,

that portion of the application and license relatsd th»r=10 must

be immediately withdrawn, stated explicitly tc nave teen Iinally
det2ndned pursuant to 10 CFR 2.109. .hen the remainins 2.0 £z

are snipped, the remaining S3ili possession and use authority

in License A-71, and those portions of the aApplication for rencwal
thereof, should immediatsly lapse and be withdrava, stated explicitly
t0 have been finally determined. At that time--which i= %o occur
expeditiously, as soon as reasonably practicatle--there would

be no longer in effect those portions of the application {or

rencwil ol License R-?ll and thus those portions of the license
"itself, which authorize either op:ration of the reactor or possession
of 33l#M. All that wuld remair given Stafi's proposal, would

te a reactor pogsession license and application for renewal thereof,

expligitly restricted from evsr operating.

(3) If one doss not accept the argument that the argoraut wi-

has ceased to te a resactor by the permanent disatling already
performed by UCLA, cl-carly it ceasec to De so once th+ metallic

core componeats have bDeen removed and disposed of ard the lu=l

gons, pluz the asxterior plumbing ramoved. All that remains taen

is essentially a concrete shell. If a reactor possession license
must be kept wnil: dismantling ocecurs, it must Ce EXEaicitay
restricted to decommissioning purposes solely and terminate

(and the remaining renewal appiication portion Iinally detsrmined)
upon that dizmantlement of the core. In other words, when rnhases 1 «
5 ‘a Or. .egst':s propossd decommissicning plan of Juns -t are complatad,

any reactor pocsession licsense for decommi 3zioninz purpou- s shoula
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pipinz, control tlades and drivse, and the
from the core and the site, all tnat is lsft is tacically a concrsts
shell, not a reactor, and a reactor possession license is unneeded
and inappropriatsz. By that time (one to two yearc =zt ths outside,

C2G would insist), UCLa should be able to have applisd for a
by-procduct license for any remaining residual contamination and

thus have a2 valid lLicense for whatever long-term final dispocsition

it wishes to undertake. This would resolve part of CEG's

concern that by keepingz the application alive and the license

alive until completion of a process UCLA says ill.le many years

in the future and may not be completed at all, UCLA could receive
almost infinite grant of the license it had formerly requested

but now wished to withdraw. Thus, if one permits deferral of
withdrawal of part of the application, it should only be for

reactor possession, made explicitly only for decommissioning purposes,
and te only for a relatively short time while the corec components

are removed and the fuel is off-shipped; any remaining work can Be
doi.e under an acquired by-product license. (A more reas¢ .ati-
approach mizht be to require as an immediate condition application

by J2L: for a oyproduct license for decommicsioning purposce,

application ~ithdrawal to occur upon said receipt of license.;

(4) ABSOLUTELY :5S3EITIAL--DATES CURTAIN FOR INITIATICH a0 SCUFLETION
i : e <4 A
MUST BE INCLUOZD AS XiDIZI0NS. Otherwise thsers 1.0 noO C.nding

requirsment to do anythinz. (Ses Zallly and Zlack Fox)
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CBG has propossd caruary 1, 19835 for all the weapons-groce materi

®
o

-

v

“r

te be offsite, and for the decommizsionink plan to oe Ill:sd.

UCLa asserts it cannot commit to either. Certainly ~herc tnhere
ig so much potcntial injury to CEG's interests were thore matters
to be indefinitely delayed, a substantial affirmative showinz of
why the.fuel._can't te offsitec by ne:t year is requirsd.

CEG notes that the irradiation level of the fuel i:c not the car
to committing to a completion date half a y.ar nsnce; Ulla's Tech
Specz say the fuel can be moved three weeks after shutdown (five
months have already passed), and UCLA has alrezdy committed To
nandling and removing all tne fusl from the core and piacing it
in storage pitz by liovember 1 (See Vegst letter ol July 27 %o
Denton, Appendix 4). If the fuel can be moved Irom the core To
the pits by lovember 1, it certainly can te moved from the core
to shipping casks by Jamuary 1. Zarl Rutenkroger, a specialist
in nuclear and nazardous materials for Tri-Gtata Lotor Transit
Company, the shipping company UCLA has us=d for transfers of
reactor fuel, is quoted in the UCLA Daily Bruion of June 27, 1584,
as saying that the existing shut-down period for UCLA's fuel was
more than adeqﬁate for safe removal, and that fusl removal usually
sakes "about a day." /e have confirmed this witn Tri-3tate.

UZLa informad tne commission {pleaaipg on the Oiympics) that it

-

nad located at least two snipping casks, altnousn 1% might take

two trips to transfer all the fuel. Two trips or even thre: r:pre-

only a lew days extra of travel; csriainly there cannot e an xeuge

theres for not being able to remove th~ fusl Ty next y-:ar.

. ’

r



the s0ard ha- r:ason to comment a number of time:z during
this proceadinz on why it appsars UCLA is 30 rsluctant to part
with weapons-grade urarium. oune of CEG'Cc orizinal conte tions
was tha®t havinz nearly five kxilograms of unirradiat:d 92 enrichned
Uranium in storage for 2 perind of a decade for a reactor that
burnecd up about a gram per y:ar was unnecessary and dangerous
from a zafeguards standpoint. It tock a very long time, tut UCLA
esventually removed th> unneeded material. /ill w2 have to ait
that long azain?

See the discucgsion in CBG's summary di sposition motion
on Contsntion XIIT (too much SilM) for = detailed history of
how often UCLA had more SNii than authorized by its license and
how it took years in each case for it to come into compliance by
off-shipping the exc:ss. 0n a matter of such central importance
to this case--the ricgks of theft or diversion of weapons-grade
uranium--and with avcolutely no showing of any reason to the contrary
by UCli--a date certain for completion of olf-shipment ol the
remaining il must--repeat must--be included as a binding condition.
Jirector of lNiSS Bob Burnett has committed tc expediting all RC
paperwork on the transfer, and assisting *ith otu:sr agsmnecies; just
awvaltinz the request from UTLA.

CEG has proprsed a date certain of January 1, 198:, nalf
a year from the time UTLA said it started making arrangem«nts for
the off hipment. If that is insufficient--and thore iz no reacon
to indicate it is--t'.en make the completion dat: nine month:- or
" even a year (i.e. april 1 or July 1, 196 )--tut a cindias compl-ticn
date for offshipment and terminztion of all Siii llcenr? and appiicaticn

'~ - S AP TPPN Ses 4 e T
WL;T } - I T mal Av A vw '.‘--I Jan
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similarly. 12 any portion of the appilication is %o rmmain
alive, and portion of Licenss X-71 th:=recoy., Jor purposss ol
dismantlement of the Argonaut, dismantlement mus®t te defincd
anc a completion dats set. UCLa initially -aic it could not
even commit to submitting an application for license tzrmination
and decommissioning by 135, but did so las®t weex. It is trus

that it cannot commit to Fhass & (final disposition of ths

concr-te shell), but it commits now to Fhases 1,2, and

L

-~

(effznipment of iili; removal and disposal of exterior plumoing,
primary coolant, and metallic cor: componentci and
radiation survey for determining extent or r-maining rszidual
radiation). It commits to by November 1, 1984, taking eigzht
zteps as part of that dzcommissioning process (attachment A,
Jegst latter of July 25.) Leaving aside Fhase %, which it

should do under a byproduct license, not a reactor possession
liccense obtained by indefinite withdrawal of a renswal application
now abanconed, thers is no reason wny resaszonacle dates for
completion of the removal and disposal of primary coolant,
e¥terior plumbing and metallic core components carnot likewice

be madse conditions. They likewiss should te atle to do that ork
bty January 1, given they say they will ctart oy .ovemler 1 if nnt
soonsr, out =iy months, a year, or even t o iI th:r: were conz
~-pious r-=ason for such a longz time, but a date should b= set

for the initiation and completion of the praliminary gracze of

dismantizment. If UCLA cannot commit for many y=arc-,

(W)
L]

Or. Jemst irdicates, to final dispoziti~-n of thr corcrete snell,
that is ons matts:r, but removal of tne cores componentis

is a differ-nt story: without completion dates for tnal, ins



Feacior r'mains dniy a fe'r stipu a dy Jrom b-ing opsriticnal
(& weid P-movad here, & severad lin:z reocsnnectzd thers,.

Cne other comment is in ord:r. 3%tafi's proposal iz
ezsentially merely that UCL. apply for dscommicsioninz. I has
now done so with the Jexgs*t application of June 25 and 26,

The commitment: made therein need be maace expliicit cocnditions
of application withdrawal, with dates certain fur the first
three szhort-term phases and some definition of terms (e.g£.
metallic core components means metallic components witain tae
core as bounded by the concrete shield, that "dicposed of"

the UCLA site
or “"removed" means removed off/ . : to a sultable recipis=nt,
that the concrete chield options are demolition and ofr-znipment
or sealingz or use for some non-reactor purposze).

That UZLA apply for decommissioning is an insufficient
condition. It must be committed to dismantlement, decontamination
and disposal, as a condition of withdrawal, and the rhass l-3
commitments, i th a date certain, %+ " _idi:g& condiftions of the
application withdrawal.

Additionally, it must De said that the parall:l resquests
by USlA's ‘exst to iRA for amendments to the licens: muct not
det:r ths imposition of concditions on the application withdra al,
because it is only by virtue of a non-withdrawn (or conditionally
withdrawn) application that thcre would even oe a continuing
licenszs to amend. The responsibility for adding thes: conditinrs
must be the Zoard's under 2.107; all the commitment: mde & U Zha
need be mace dbindinz conditisns for ~ithdraal, co that .20 dess
ot bear the risks acgogiated 'Ath Uil failing %o compliy with

comnl tments mad: in lotters but not inc.uded as= c¢onditionr.



i

The 'ell-2stabllzsned procedure for withdira.ais ir
conditioning thsm on site r:zstoration speciiics, document prcduction
or preservation, reporting and moniterinz requiremsnts, and
makins the withdrawals and o vmcation of all psrmits and licenses
that exist by virtue of the =xistence of the t:rminatesd proceeding
effective immediately, with conditions legally bindinz thereafter,
enforceatle by thz NEZ Commission and the courts.

UCLA's proposed conditions--and all four must be erplicitly
included--go a long way tovard meeting the standard. CJEG's
proposad modifications, making them more explicit and enforceavle,
resolve the bulk of residual injury to CEG anc the public that
mizgnt occur by such a withdrawal.

The 3taff's proposal is directly opposite of all the
gstaglizhed precedsnt in this regard. It would usurp Zoard
rezponsicility to establi:zh conditions, force the Zoara to Keep
en i.s docket an entirely academic application which nhad Deen
apandoned by its sponsors, remove -.l of ths rights CSG had by
virtus of the proceeding without withdrawins the application
ther=on, and most injurious, would give UCLa an unlimited .lcenss
A=71, more than it could have receiv:d nad it eventually prevallad

in it:- applicavion, vithout having to reach thos= merit iccues,

8
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as rewvard for withdrawing and abandoninz the very
ques*ion.
<BG strenuously prasses the condition= i1t proposed, whizh

are consistent with th: cas: law and regula



if any of 3tafi®: proposal is accent-d, cnly tha?t persieon ol ths
applizetion and thes Licensz A-
acsolutely needea for decommissioning. Dates certaln must Je
sstaclizhed for completicn, particularly for removal oI the
weapons grade uranium. The gperating license appllcation must
be immediately witndrawn, with clsar language that it has Deen
finally determined pursuant to 10 SFR 2.109.

353G strenuously recommends that the Board follow the
required practice anéd condition the withdrawal on the gKinds cf
terms and conditions CEG nad proposed, wnich are conszistant with
a long string of LAC case law. Jhould the Zoard descline to do =0,
S8G respectfully requests that it indicate wa:tner the Crder

constitutes a final decision for purposes of appeal.

-

#

Respectfully submitted,
S i
wanizl rdirsen
dated at $en womond, GA

this lst day of August, 1964
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