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UNITED STATES OF AMERICA :Célcc
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

"n the Matter of

LONG ISLAND LIGHTING COMPANY Docket No. 50-322-0L~-3
(Emergency Planning)

(Shoreham Nuclear Pcwer Station,

Unit 1)
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MOTION TO COMPEL LILCO TO
PRODUCE FRANK M. RASBURY,
A LILCO WITNESS, FOR DEFPOSITION

Pursuant to 10 CFR §2.740(f),l/ Suffolk Counity hereby moves
this Board to compel LILCO to produce Frank M. Rasbury, a new
LILCO witness on the relocation center issues (Contentions 24.0,
74 and 75), for a deposition to be taken during the week of
: August 6-10 (except August 9,3/), 1984, In the alternative, the
County moves that Mr. Rasbury be stricken from LILCO's witness
panel, and that all testimony sponsored by him be similarly
stricken. The facts underlying the County's motion are set forth

below.

1/

=’ It is the County's understanding that under circumstances such
as these where a party refuses to produce its own witness for a
dwos _. , 10 CFR §2.740(f) applies. 1If, however, the Board
determines that the County must obtain a subpoena to depose Mr.
Rasbury, the County requests that the Board treat this motion as
an application for a subpoena under 10 CFR §2.720. The County
will provide a draft subpoena immediately to the Board should the
Board determine that one is required.

3/ A depositio. of the FEMA witness panel is already scheduled

for August 9.
8408070308 84
PDR  ADOCK ogo%'ggg

D 303



Facts

On July 13, 1984, the Board issued an oral Order requir‘ng
LILCO, if it decided to file any revised or supplemental testi-
mony on the relocation center issues (Contentions 24.0, 74 and
75), to file such testimony prior to July 31, 1984. Tr. 12,831~
32. In a telephone conversation held on Tuesday, July 24, coun-
sel for LILCO informed counsel for the County that LILCO intended
to file revised testimony. LILCO's counsel also stated, in
response to inquiries by counsel for the County, that LILCO's
witness panel on the relocation center issues would include a
panel member not on the original witness panel. LILCO's counsel,
after questioning, identified this new witness as someone affili-
ated with the Nassau County Chapter of the American Red Crcss.
However, counsel for LILCO could not identify this new witness by

name.

Subsequent to that telephone call, the County requested by
letter (see Attachment 1) that LILCO id- tify its new witness as
soon as counsel for LILCO knew the witness's identity. Although
the need to depose the witness was not certain at that time
(since the County had not yet received LILCO's revised testimony
and did not know the witness's identity), the County's letter
also informed LILCO that the County "may request that you make
the w.tness available to be deposed prior to the recommencement

of trial on August 14." Counsel for LILCO responded by letter



the next day (see Attachment 2) stating that LILCO did "not
intend to identify the witness prior to filing the testimony,"
but that the identity of the witness wonld be known to the County

"shortly," when LILCO's testimony was filed.

The County received LILCO's revised testimonyé/ on July 30,
1984. Only upon receipt of LILCO's revised testimony did the
County learn that LILCO's witness panel sponsoring the revised
testimony now includes Mr. Frank M. Rasbury, Executive Director
of the Nassau County Chapter of the American Red Cross. Mr.
Rasbury has not previously appeared before this Board as a wit-
ness, nor has Mr. Rasbury ever been deposed by the Courty.
Indeed, his identity was unknown to the County prior to July 30,
1984. Mr. Rasbury sponsors a substantial portion of LILCO's
revised testimony, including an explanation of LILCO's revised
relocation scheme. As described in LILCO's revised testimony at
pages 15-16 and as clarified by a conversation with counsel for

LILCO, the LILCO Plan, when next revised, will designate a center

or centers not yet identified which "might" be a "relocation
center” or which "might" be used as an "emergency center" from
which evaucees will be funneled to other undesignated "shelters."

Revised testimony at 15.

2»/l.II.CO's Motion To Admit Revised Testimony On Phase II Emer-
gency Pianning Contentions 24.0, 74 and 75 (Relocation Centers)
(July 30, 1984) [hereinafter "revised testimony"].



In order to discover the bases for the opinions expressed by
Mr. Rasbury and to understand the revised relocation scheme set
forth in LILCO's revised testimony, the County requested on
July 31 that LILCO make Mr. Rasbury available on Friday,
Augurt 3, for a deposition. (See Attachment 3). 1In the after-
noon of the next day, LILCO informed that County that LILCO was

refusing to produce Mr. Rasbury voluntarily. (See Attachment 4).

In a telephone conversation held on August 2, the County
inquired into the rsasons behind LILCO's refusal to produce Mr.
Rasbury for deposition. Counsel “or LILCO replied that Mr.
Rasbury was not a LILCO consultant, was not being paid by LILCO,
that the matter has already taken a lot of Mr. Rasbury's time,
and that Mr. Rasbury would be available to the County to cross
examine, thus obviating somehow the County's need for discovery.
Counsel for LILCO also informed the County that Mr. Rasbury would

/

be on vacation during the weeks of August 6 and August 13i and
that if the County wanted to depose Mr. Rasbury, it should go to

the Board for relief.

3 From conversations with counsel for LILCO, the County has
received the impression that Mr. Rasbury's vacation may not take
him out of town.




Discussion

Under NRC regulations, "[plarties may obtain discovery
regarding any matter, not privileged, which is relevant to the
subject matters involved in the proceeding. . . ." 10 CFR
§2.740. The purpose underlying the NRC's discovery rules are

well summarized in Pennsylvania Power and Light Co. and Allegheny

Electric Cooperative, Inc. (Susquehanna Steam Electric Station,

Units 1 and 2), LBP-79-31, 10 N®C 597, 599-600 (1979):

In Discovery Memo I, we attemptec to outline
both the NRC rules governing discovery and the
underlying purpose which discovery is intended

. to serve in an NRC licensing proceeding. We
stated inter alia (at pp. 5-6) that

the purpose of discovery is to en-
able each party prior to hearing to
become aware of the positions of
each adversary party on the various
issues in controversy, and the
information available to adversary
parties to support those positions
[emphasis supplied].

We went on to observe that Commission licens-
ing proceedings "are not to become the setting
for 'trial by surprise,' and the discovery
mechanism is the major means used to avoid
that situation." Id. at 6.

Accordingly, it has been the practice in this proceeding for each
party's witnesses to be made available for discovery prior to

being cross-examined. In this way, each party has been given an




apportunity to discover the bases for the opinions of other par-

ties witnesses and prospects for "trial by surprise" have been

diminished.

The revised testimony offered by LILCO is now its third
opportunity to submit testimony on the relocation center issues.
This is the first time, however, that LILCO has identified Mr.
Rasbury as a witness on its behalf. Furthermore, it appears from
LILCO's testimony that L1LCO is revising the manner in which
evacuees are going to be relocated. The County thus has a clear
need and right to depose Mr. Rasbury. Nevertheless, LILCO has
refused to make him available to be deposed prior to his cross-
examination. LILCO's intransigence in thic matter cannot be

condoned.

LILCO offers no good reasons for its failure to produce Mr.
Rasbury. It is apparently LILCO's belief that, since Mr. Rasbury
will be available for cross-examinaticn, there is no further need
for discovery. This position is absurd. Every witness sponsor-
ing written direct testimony in this case has been made available
for cross-examination; otherwise, the witness's direct testimony
would not be admitted. The point is that other witnesses have
been made available for deposition prior to cross-examination in
accordance with established NRC procedure. In this way, the

parties have been able to discover the facts underlying a wit-

ness's opinion and have been able to conduct more focused cross-




examination. To say that the need for discovery is obviated by
the opportunity to conduct cross-examination is to ignore the
very purpose of discovery and to throw these hearings back to the
days of "trial by surprise." Those days are long past. LILCO

must 2 compelled to comply with the NRC's discovery rules.

Furthermore, the fact that Mr. Rasbury is a busy man is no
excuse. LILCO obviously knew well in advance of filing its test-
imony that Mr. Rasbury would be a witness and that he would be
subject to a request to take his deposition. (See Attachment 1).
Therefore, it could have and should have informed him of the need
<0 make some time available for that purpose and, further, should
have contacted the County in an attempt to work around Mr.
Rasbury's busy schedule. LILCO, however, never informed the
County of a need tu accommodate Mr. Rasbury's busy schedule --
indeed, it refused to identify him prior to filing LILCO's
revised testimony on July 30. The County would have been willing
to accommodate Mr. Rasbury's schedule, but LILCO has made no such
offer to attempt to come to an agreament. Rather, L1LCO has
stated flatly that it will not make Mr. Rasbury available. Thus,
the problem does not seem to be Mr. Rasbury's busy schedule, but
instead LILCO's outright and unreasonable refusal tc make him

available.



The County also understands that Mr. Rasbury will be on
vavation for the next two weeks, which will last until the week
he is scheduled to testify (at this time, the LILCO panel on
relocation centers is scheduled to be the first panel heard on
Tuesday, August 21). This problem, though, is of LILCO's own
making. As stated above, LILCO knew well in advance of filing
Mr. Rasbury's testimony that he would be a witness ard that he
might be asked to be deposed. (See Attachment 1). LILCO also
knew, or shouid have known, Mr. Rasbury's vacation plans. With
this knowledge, LILCO could have come to the County and offered
to make Mr. Rasbury available while he was not on vacation =-- for
instance, during the time between the filing of Mr. Rasbury's
testimony on July 30 and his vacation commencing August 6.

Indeed, the County requested to depose Mr. Rasbury on August 3

(see Attachment 3), a time when Mr. Rasbury was not yet on vaca-

tion. LILCO, however, preferred to keep Mr. Rasbury's identity
secret for as lonc as possible (see Attachment 2) rather than to
accommodate botn the County's need for discovery and Mr.
Rasbury's vacation plans. No reason has been offered by LILCO
why both factors could not be accommodated. Instead, the
County's proffered deposition date of August 3 was flatly

rejected, with the explanation that Mr. Rasbury was not being




made available and that, in any event, he would be too busy on

August 3 because that was his last day in the office before his

vacation.

It appears from these facts that LILCO's failure to identify
Mr. Rasbury earlier and its last-minute notification to the
County of Mr. Rasbury's vacation plans are a contrivance to keep
the County from obtaining discovery. The Board shculd not coun-

tenance this sort of game-playing.

Clearly, LILCO's position in this matter has been unreason-
able and prejudicial to the County. The County has a right to
the discovery it is seeking. Without the opportunity to depose
Mr. Rasbury, the County will be unable to discover the facts
underlyinc Mr. Rasbury's testimony and LILCO's revised relocation
scheme. The County therefore requests that Mr. Rasbury be made
available next week (during August 6-8 and 10). This is neces-
sary because counsel for the County will be in hearings before
this Board during the following two weeks, during which the
remaining testimony on the Intervenors' contentions will be
heard. In the alternative, if LILCO is unable or unwilling to
make Mr. Rasbury available, the County requests that the Board

strike Mr. Rasbury as a witness and that all testimony sponsored

by him be similarly stricken.
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In light of the limited time now available for arranging Mr.
Rasbury's deposition, the County also requests that the Board
give this matter expedited consideraticn. The County is avail-
able at any time for a conference call with the Board and other

parties.

Conclusion

For the reasons stated above, the County's Motion to Compel
LILCO to Produce Frank M. Rasbury, a LILCO Witness, For Deposi-

tion should be granted.

Respectfully submitted,

Martin Bradley Ashare
Suffolk County Attorney
H. Lee Dennison Building
Veterans Memorial Highway
Hauppauge, New York 11788

HAH_
/

Karle J. Letsche

Michael S. Miller

Christopher M. McMurray

KIRKPATRICK, LOCKHART, HILL,
CHRISTOPHER & PHILLIPS

1900 M Street, NW

Washington, DC 20036

Attorneys for Suffclk County

Dated: August 3, 1984



ATTACHMENT 1

KirkPATRICK, LOCKHART, HiLL, CHRISTOPHER & PHILLIPS
A Pamrenmenry Izcrrpise A Peorassetonal ComromaTion

1900 M StrEET, N. W
WasminoToNn, D. C. 20086

8e BRICKRLL AVENUS TELEPHONE: (ROR) 488 7000 1800 OLIVER BUILDING
MIAMY, PLORIDA S828) PIITSRURGH, PANNSYLVANIA 15888
TELEX 440806 HIPH Ul s
(DOW) 874 -un (4%, 8805 - 8500

July 26, 1984

WRITER'S DINBCT DLAL NUMBEN

(202) 452-8391

BY TELECOPIER

Kathy €.B. McCleskey, Esqg.
Hunton & Williams

707 East Main Street
Richmond, Virginia 23212

Dear Kathy:

During one of our telephone conversations earlier this week,
you indicatcd to Mike Miller and me that you intend to add some-
one from the Nassau County chapter of the Red Cross to LILCO's
witness panel on the relocation center issue. At that time, you
could not identify the witness, and we have yet to receive that
information from you. We expect that you will inform us of the
witness's identity as soon as you know who he or she is.

Please be on notice that we intend to conduct all necessary
discovery regarding the opinions of your new witness and the
facts on which those opinions are based, and that we well may
request that you make the witness available to be deposed prior
to the recommencement of trial on August 14.

Yours truly,

Christopher M. McMurray



ATTACHMENT 2

HuwtToN & WiLLIAMS

707 EAST MaIN STREET .0 Box 1535
FOOO PENNEY LVANIA AVENUE N - RicmxonD, ViIROINIA RO212 209 PARK AVENUE
O 8OY 19230 NEW YORK NEW YORK 1017
TON. O C© TELEPHONE 212 980 8200
TELEPHONE 202 988 1800 TeLePnONnE BO4 .- 788 -8200 TELEX TRaATOR
339 BOUTH GRAND AVENUE TWX-710- 956 - Q06! B B4 T BULDING P O BOX 09
LOR ANGELES CALIFORNIA OO RALEIGH, NORTH CARCLINA 27802
TELEPHONE 213 . 0'7 30OB2 TELEPHONE 910 828 937
| e i FIRST TEMNESSEE BANK BULDING
FIRRT VIRGIN A BANS TOWER O Ox 8%

O 8Ox 388% MNOX/ILLE. TENNESSEE 3790
NORFOLR VIRGINA 238/ TELEPHONE /3 6237 a3
TELEPHONE 804 810 880/

vy renve 24566.000003
JU].Y 27, 1984 OIRECT DiAL NO 804 788 B87() ]

BY TELECOPIER

Christooher M. McMurray, Esg.
Kirkpatrick, Lockhart, Hill,
Christopher & Phillips

8th Floor

1900 M Street, N.W.

Washington, D.C. 20036

Dear Chris:

I received this morning your letter of July 26 re-
garding the Red Cross witness on relocation centers. LILCO's
revised testimony on relocation centers will be filed today or
Monday, so the identity of the additional witness will be known
to you shortly, as I have previously stated during our phone
conversations. I do not intend to identify the witness prior
to filing the testimony.

Yours very truly,

fathy~

301/869 Kathy E. B. McCleskey



ATTACHMENT 3
KirkPATRICK, LockHART, HiLL, CHR1STOPHER & PHILLIPS
A Pamrwesmswsr Incrunino A Peoreseionss CoRroRaTION
1900 M StREET, N. W
Wasminoron, D. C. 20086

1488 BRICKELL ATRNUS TELEPHONE (RO®) 488-7000 1800 CLIVER BUILRING
MIAMI, PLORIDA 088) PITTSBURGH, PENNSYLVANLIA 18886
(BOS) 874 8858 TEISE: 400000 BG & (@n) 888 - 8600

July 31, 1984

WRITER'S DIRRCT DIAL NUMBER

(202) 452-8391

BY TELECOPIER

Kathy E.B. McCleskey, Esq.
Hunton & Williams

707 East Main Street
Richmond, Virginia 23212

Dear Kathy:

{ received yesterday LILCO's revised testimony on the relo-
cation center issues and noge that you have added a new witness,
Mr. Rasbury, who has never before appeared as a witness in these
proceedings. In light of the fact that the County has not pre-
viously been informed of Mr. Rasbury's identity, his qualifi-
cations, or the facts underlying the opinions expressed in his
testimony, I request that you make him available to be deposed on
Friday, August 3, 1984, at our office in Washington, D.C. 1In
addition, please tsend me Mr. Rasbury's resume prior to the date
of his deposition.

Please inform me whether this request presents you Or your
witness with any problems so that we may resolve them gquickly or
go to the Board for an expeditious resolution of the matter.

Yours truly,
)

Christopher M. McMurray



ATTACHMENT 4

Kir¥ . ATRICK, LockHART, HiLL, CHRISTOPHER & PHiLLIPS
A Pazrwnmewir Incropiwo A Peorsseronss CoRpoRaTION

1900 M StreET, N. W
Wasminoton, D. C. 20086

e DREICKRLL AVERUB TELEPHONE: (RO8) 488 7000 1800 OLIVER BUILDING
MIANT, PLORIDA 8801 ! L ' PITTEBUROM, PENNSYLVANLA 1588%
908) ove-ous TELEX 440809 o/PR Ul
(qam) Brs - 88600

August 1, 1984

(202) 452-8391

BY TELECOPIER

Kathy E.B. McCleskey, Esq.
Hunton & Williams

707 East Main Street
Richmond, Virginia 23212

Dear Kathy:

Mike Miller has informed me that during a telephone conver-
sation held today, you statpd that LILCO was refusing to volun-
tarily produce your new witness on the relocation center issues,
Mr. Rasbury, for deposition. Frankly I do not understand your
position on this matter since it has .een common practice in
these proceedings to make available for deposition all witnesses
who have sponsored written testimony on behalf of one of the
parties to this litigation.

It appears that the County will have to seek recourse with
the Board in this matter; however, if I have misunderstood your
position, or if your position changes, please inform me
immediately.

Yours truly,

Christopher M. McMurray
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