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July 31,1984

UNITED STATES OF AMERICA DKKErgi
NUCLEAR REGULATORY COMMISSION

BEFORE THE AT0f11C SAFETY AND LICENSING B'OARDF -$ p3 33
,

In the liatter of ) ( 5 " ('
)

. PHILADELPHIA ELECTRIC COMPANY ) Docket Nos. 50-352
) 50-353 g{(Limerick Generating Station, )

Units 1 and 2) )

NRC RESPONSE TO CEPA'S SAFETY CONTENTIONS

1. INTRODUCTION

On July 16, 1984, the Staff rer.eived "CEPA's Safety Contentions."1/

By t'hese " Contentions," CEPA proposes to raise questions concerning the

Philadelphia Electric Company's (Applicant) ability to complete and

: safely test Limerick, Unit 1. For the reasons stated below, Staff

' objects to the admission of CEPA's " safety" contentions.

II. BACKGROUND
,

.The Atomic Safety and Licensing Board Panel -(Licensing Board or

Board) determined in its Special Prehearing Conference Order of June 1,

1982, that Consumers Education and Prctective Association (CEPA) had

established standing to intervene in the Limerick Generating Station

(LGS) licensing proceeding.2/ CEPA was thereaf ter provided an oppor-

1/- The certificate of service attached.to "CEPA's Safety Contentions"
~ ~ '

' received by the Staff is not dated, nor is there a postmark on the
envelope containing the filing.<

2f : . Philadelphia Electric Company (Limerick, Generating Station, Units 1
and 2), LBP-82-34A, 15 NRC 1423, 1441-42 (1982).

8400070302 840731
PDR ADOCK 05000352

,

0 PDR

b
, .



_ =
._

.y
,

.

-2-
:

tunity.to advance contentions. Although CEPA did propose a number of

contentions none were admitted, however, the Licensing Board deferred

ruling on all emergency planning contentions, including CEPA's, until the

LApplicant made available its emergency plan. The Licensing Board there ,

after provided CEPA an opportunity to resubmit offsite emergency planning

contentions. In a. subsequent Special Prehearing Conference Order dealing

with the admissibility of offsite. emergency planning contentions the

Licensing Board ruled that CEPA's absence from the Special Prehearing

Conference and its corresponding failure to file emergency planning

contentions warranted dismissal of CEPA's petition to intervene.E No

appeals were taken from that.0rder. Therefore, CEPA is no longer involved

in these proceedings.

.In effect, CEPA seeks reinstatement of its petition to intervene and to

be admitted as a pt,rty by having its contention admitted for litigation.

Although CEPA has failed to address the requirements for intervention set

forth in 10 C.F.R. 5 2.714, CEPA has previously met the standing and interest

re.quirement of 10 C.F.R. 9 2.714(a)(2), and the Staff, for the purpose of'

addressing this contention, presumes _that CEPA is capable of once again

establishing standing and interest. However, it is the Staff's view that

LCEPA has not met the remaining requirements of 10 C-F.R. @ 2.714(a)(1) with.

respect to its late-filed contention based on recent information.

y Philadephia Electric Company (Limerick Generating Station, Units 1
and2),LBP-84-18, NRC , Slip op. at pp.1-2 (April 20,1984).
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III. DISCUSSION

The standards for admission of late-filed contentions can be found

:in:10 C.F.R. 9-2.714. The Staff will first examine the late-filed

contention;against the 10 C.F.R. s 2.714(a)(1)SI standards. CEPA
,

basically alleges that because the Applicant has requested certain rate

relief from the Pennsylvania-Public Utility Commission (PUC) concerning

treatment of costs associated with startup of Unit 1 that it is unable to

. conduct full'and safe testing of Unit 1 of the Limerick Generating

' Station (LGS), Unit 1.

CEPA has the responsibility of addressing each of the standards in
~

5 2.714(a)(1) _ governing acceptability of late-filed contentions and

. demonstrating that, on balance, they favor admission of the untimely*

-4/ 10 C.F.R. 5 2.714(a)(1) provides that non-timely petitions to
intervene or requests for hearing will not be entertained absent a

~ determination by the Licensing Board that the petition or request
- 'should be granted based upon a balancing of the following factors:

(i) good cause, if any, for failure to file on time;

(ii)* the availability. of other means to protect petitioner's
interests;

(iii) the extent to which petitioner's participation might be
expected to assist in developing a sound record;

(iv) the extent to which existing parties will represent the
. petitioner's interest; and

(v) the extent to which petitioner's participation will
broaden the issues or delay the proceeding.
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-contention.E While CEPA has briefly addressed the five factors set

forth in 10 C.F.R. 5 2.714(a)(1) that are to be balanced by the Licensing
0Board in ruling on this late-filed contentionl and concluded that each

weighs in its favor. However, the Staff submits that when such balancing,

is done, the balance weighs'against admission of the late-filed contention

as shown below.

The first factor is good cause for failure to file on time. CEPA

alleges that it has promptly filed this contention based on the new

:information provided in the Applicant's June 15, 1984 " Petition for

Declaratory Order" (Exhibit A, attached to "CEPA's Safety Contentions")

filed with the Pennsylvania PUC. Admittedly, CEPA acted promptly in

^ filing this contention with regard to the timing of the Applicant's

request with the PUC. However, CEPA fails to show the nexus between the

Applicant's request for a Declaratory Order from the Pennsylvania PUC

and the Applicant's ability to safely test Unit 1. Nowhere in the
I

Applicant's request with the PUC is there a statement that if the PUC

denies the Applicant's request that there will be any effect on its

ability to test the facility. The Applicant clearly states its purposes

'5/ Duke Power Company, et al., (Perkins Nuclear Station, Units 1
-

and 2), ALAB-615, 12 NRC 350, 352 (1980).

- 6) See, Duke Power Company, et al. , (Catawba Nuclear Station, Units 1
and 2), CLI-83-19, 17 NRC 1041 (1983).
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in filing the request on page 7 of the CEPA's Exhibit A, where it is

stated:

It should be noted that the foregoing merely seeks (i)
accounting (not rate making) recognition of the ccsts
associated with Limerick 1 if, and only if, it goes into

,

-commercial operation before the end of the future test year
employed in the Limerick 1 rate proceeding, and (ii) the
Commission's agreement that it will adjudicate the justness
and reasonableness of these deferred costs in an appropriate
proceeding and will not reject such recovery as retroactive.

Without such a demonstration of nexus between this recent filing by the

Applicant and the Applicant's ability to safely test Unit 1, there is no

good-cause for filing this late contention. Thus, this factor weighs

against CEPA. -

'

The second factor is the availability of other means to protect

CEPA's interests. Clearly, the Licensing Board is the proper forum in

which health-and safety issues involving testing at LGS, Unit I should be,

heard. However, no health and safety issue has been raised, therefore,

-this factor weighs against CEPA.

The-third factor is the extent to which CEPA's participation might
i

be expected to reasonably assist in developing a sound record. CEPA

asserts that it is prepared to assist in developing a sound record, but

does not explain how it will do so. CEPA does not provide any delineation

of the issues it plans to cover if this contention is admitted, nor does

it identify prospective witness and summarize proposed testimony, as

suggested by the Appeal Board in Mississippi Power and Light Company

-(Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704 16 NRC 1725, 1730

(1982). This factor weighs against CEPA.

The fourth factor in the extent to which CEPA's interests will be

protected by existing parties. Since no other party is raising this

issue, this factor may weigh in favor of CEPA.
,

1
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'The fifth factor is' the extent to which CEPA's' interest will broaden
~

.

:the.. issues orsdelay. the proceeding. The only issues remaining to be

[ heard are offsite emergency planning issues. Therefore, the admission

of,healthiand safety issues could affect the issuance of a license for ,

loading fuel _and authorizing low-power testing. This factor weighs against

. _ ICEPA.

~On balance, the 9 2.714(a)(1) factors weigh heavily against admitting-

CEPA's: late-filed contention. .The Staff now examines the CEPA contention

, 1against the 10 C.F.R. 5 2.714(b) requirement that.the bases for a contention

be~ set forth with reasonable specificity. The basis for CEPA's contention
_

is the' Applicant's Petition'for Declaratory Order dated June 15, 1984, filed<

with the. Pennsylvania PUC and a statement on page 10 therein that CEPA

construes as an admission.by the Applicant that its ability to safely

. test Unit I rests on the Pennsylvania PVC granting the relief requested.

:The Staff.does' not interpret the Applicant's request for declaratory

. relief in the same light. The Applicant is seeking relief of an accounting

;,; and a financial nature from the Pennsylvania PUC so that it can coordinate

the commerical operation of the Limerick Unit 1 with the conclusion of'a

PUC. rate making proceeding.E This relief is' independent of the testing

y

.7/ The' Staff notes,that if CEPA is attempting thrc, ugh this contention
-

to question the Applicant's financial qualification, this contention
is clearly not admissible in this proceeding. The Commission's
Statement of Policy on Financial Qualifications, (49 FR 24111) pro-
vides that the Commission's March 31,1982 rule,10 C.F.R. 5 50.40(b),
excepting electric utilities from financial qualifications review

: remains in effect. However, the Commission has held that its " con-
cern with the financial problems of a licensee is limited to the-

relation which these problems may have to the protection of health
and safety." Maine Yankee Atomic Power Company, (Maine Yankee Atomic
Power Station), CLI-83-21, 18 t;RC 157.(1983); see also, Gulf State

-Utilities Company, et al. , (River Bend Station, Units 1 and 2),
LBP-83-52A, 13 NRC 265 (1983).

..
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conducted at Limerick Unit 1. As stated earlier, the document, by its

terms, does not tie denial of relief by the PUC to the Applicant's in-

ability to test the facility in a safe manr.er. CEPA's interpretation of

the Applicant's request that it affects or involves the safe testing of ,

LGS, Unit 1 is erroneous. This document does not provide a basis for

CEPA's contention.

Similarly, CEPA fails to set forth with any specificity the rela-

tionship between Applicant's relief before the PUC and its ability to safely
3

test LGS, Unit 1. Absent such specificity, there is no way to determine

CEPA's concern. The failure to set forth an adequate basis and to set

forth with specificity its concerns are fatal to CEPA's efforts to have
_

this contertion admitted.

IV. CONCLUSION

For the reasons stated above, CEPA's contention should not be

admitted.

Respectfully submitted,
,

|

Ilathene A. Wright
Counsel for NRC Staff

Dated in Bethesda, Maryland
this 31st day of July, 1984
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UNITED STATES OF AMERICA,

NUCLEAR REGULATORY COMMISSION
CJwr,

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of ) P3,$3
)

-PHILADELPHIA ELECTRIC COMPANY ) Docket Nos. 50-352b n ~ c E s.
) 50-353"W)fQ"jE5h

.

(Limerick _ Generating' Station, ' )
"

Units 1 and 2) )

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC RESPONSE TO CEPA'S SAFETY CONTENTIONS"
in the above-captioned proceeding have been served on the following by deposit
in the United States mail, first class, or as-indicated by an asterisk through

. deposit in the Nuclear Regulatory Commission's internal mail system, this
31st day of July 1984: ~

.LawrenceBrenner,Esq., Chairman (2) Mr. Edward G. Bauer, Jr.
Administrative' Judge Vice President & General Counsel
Atomic Safety and Licensing Board Panel Philadelphia Electric Company
U.S. Nuclear Regulatory Commission 2301 Market Street
Washington, D.C. 20555* Philadelphia, PA 19101

-- Dr. Richard F. Cole Troy B. Conner, Jr., Esq.
Administrative Judge fiark J. Wetterhahn, Esq.
Atomic Safety and Licensing Board Panel Conner and Wetterhahn
U.S. Nuclear Regulatory Comission 1747 Pennsylvania Avenue, N.W.
Washington, D.C. 20555* Washington, D.C. 20006

Dr. Peter A. Morris fir. Marvin I. Lewis
' Administrative Judge 6504 Bradford Terrace
Atomic Safety and Licensing Board Panel Philadelphia, PA 19149
U.S. Nuc. lear Regulatory Comission
Washington, D.C. 20555* Joseph H. White, III

15 Ardmore Avenue
Mr. Frank R. Romano Ardmore, PA 19003
Air and Water Pollution Patrol
61 Forest Avenue Martha W. Bush, Esq.
Ambler, PA 19002 Kathryn S. Lewis, Esq.

1500 Municipal Services Bldg.
Ms. Maureen Mulligan 15th and JFK Blvd.
Limerick Ecology Action Philadelphia, PA 19107
762 Queen Street .

.Pottstown,'PA 19464
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Thomas Gerusky, Director Zori G. Ferkin
Bureau of Radiation Protection Governor's Energy Council
Dept. of Environmental Resources P.O. Box 8010
5th Floor, Fulton Bank Building 1625 N. Front Street
Third and. Locust Streets Harrisburg, PA 17105
Harrisburg, PA 17120

Spence W. Perry, Esq. ,

Director Associate General Counsel
Pennsylvania Emergency _ Management Federal Emergency flanagement Agency

Agency Room 840
. Basement, Transportation & Safety 500 C Street, S.W.

Building Washington, D.C. 20472
Harrisburg, PA 17120

Robert J. Sugarman, Esq.
~ Robert L. Anthony Sugarman, Denworth & Hellegers
Friends of the Earth of the 16th Floor Center Plaza

Delaware Valley 101 North Broad Street
103 Vernon Lane, Box 186 Philadelphia, PA 19107
Moylan, PA 19065

dames Wiggins
Angus R. Love, Esq. Senior Resident Inspector.

Montgomery County Legal ~ Aid U.S. Nuclear Regulatory Commission
107 East flain Street P.O. Box 47
Norristown, PA 19401 Sanatoga, PA 19464

Charles W. Elliott, Esq. Atomic Safety and Licensing
Brose & Poswistilo Board Panel
1101 Building U.S. Nuclear Regulatory Commission
lith & Northampton Streets Washington, D.C. 20555*

.Easton, PA 18042
Atomic Safety and Licensing Appeal

David Wersan Board Panel
Consumer Advocate U.S. Nuclear Regulatory Commission

"L
Office of Attorney General Washington, D.C. 20555*
1425 Strawberry Square
Harrisburg, PA 17120 Docketing and Service Section

Office of the Secretary
.

Jay Gutierrez U.S. Nuclear Regulatory Commission
Regional Counsel Washington, D.C. 20555*
USNRC, Region I
631 Park Avenue Gregory Hinor
King 'of Prussia, PA 19406 MHB Technical Associates

1723 Hamilton Avenue
Steven P. Hershey,-Esq. San Jose, CA 95125
Community Legal Services, Inc.
5219 Chestnut Street Timothy R. S. Campbell, Director
Philadelphia, PA 19139 Department of Emergency Services

14 East Biddle Street
West Chester, PA 19380

M
Nathene A. Wright '

Counsel for NRC Staff
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