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2 R I C H A R D K E S S E L, called as a

3 witness, h av i ng been first d ul y sworn by the

4 Notary Public, was examined and testified as

5 f ollows :

6 EXAMINATION BY

7 MR. ROLFE:

8 Q. Mr. Kessel, state your full name and

9 business address.

10 A. Richard M. Kessel, 250 B r o ad wa y , Room

11 1725, New York City 10007.

12 Q. What is your occupation, sir?

O
13 A. I am c u r r en tly working for the State of

14 New York. I am the executive director and

15 chairperson of the New York S ta te Consumer

16 Pro tec tio n Board.

17 Q. How long have you been in that position?

18 A. I have boon in that position

19 a ppr o x im a tel y four months. However, just to

20 clarify for the r eco rd , prior to that for

21 approximately three months I was the acting

22 executive d i r ec to r of the agency pend ing my

23 confirmation by the New York State Senate.

24 Q. What was your occ upa t ion prior to

25 becoming acting executive director and chairperson

|
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| 2 of the New York S ta te Consumer Protection Board?

3 A. I was a consumer advocate for

4 approx ima tely n ine years.

5 O. You say you were a consumer advocate.

6 Can you be more specific?

7 A. Yes. I taught consumer economics part

8 time at Brooklyn College for a pprox ima tel y six

9 years. I was a consultant to the Bo roug h o f

10 Manhattan for approximately six years on utility

11 rate matters, and I also was very ac tive in the

12 consumer movement on Long Island for a pp rox ima tel y

O
13 nine years, and among other things was very active

14 in i n te rv en i ng in rate cases cancerning the Long

15 Island Lighting Com pa n y .

16 0 What is your ed uca t ion al background?

I assume from college on.17 A. I attended --

18 I a t te nd ed Colg a te University from 1967 through

19 1969. I finally g rad ua ted with a bachelor's in

20 political science from New York University, the

21 He ig h t s Bronx campus, in 1971. I ob ta in ed a

22 master's in political science from Columbia

23 University in February of 1974.

24 0. What d id you do immed ia tely a f ter

25 graduating from college?

.

\ ,. .
_ _ _ . _ _ _ _ _ _ _ _ _ _ . _ . _ _ _ _ _ . _ _ _
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2 A. I ran for the State Senate and I d id n' t

that was in 1974. Rig ht after3 win. I also --

4 that I began to work in the consumer field as a

5 volunteer for approximately a year.

6 Q. A volunteer for any particular

7 organization?

8 A. Well, I created a couple of

9 o rg ani za t ions at that time. My first organization,

10 I think, was Say No to LILCO, and the o rg an i za tio n

11 after that was, I think, Consumer Action Now.

12 0 What was Consumer Action Now?

13 A. It was a consumer group. Both of the

14 groups were consumer groups, most of them dealing

15 with LILCO rate increases and the construction of

16 the Shoreham and Jamesport nuclear power stations.

17 0 The group whose name was say No to

18 LILCO, I take it the "No" referred to the

19 construction of the Shoreham plant?

20 A. No, it referred to a rate increase that

21 LILCO was sceking at the time.

22 Q. Why were you opposed to the rate

23 increase?

'

24 A. I d id n' t feel it was in the public

25 interest to reward LILCO a 20 percent rate

. . . .
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| 2 increase. I felt it would be ha rm f ul to the Long

3 Island economy.

4 0 What was the basis of your belief?

5 A. Ba sed upon r e ad i ng the testimony and

6 exhibits offered by LILCO staff to the Public

7 Service Commission and other intervenors, based

8 upon my a ttendance at public hearings and

9 ev id en t ia r y p r oc e ed i ng s .

10 0 Was it your position at the time that

11 there was no basis in law for the ra te increase,

12 or exac tly wha t?

O
13 A. There was no basis in need in terms of

14 the economic need. There was no basis in t e rm s of

15 what LILCO had asked for in te rm s of their rate

16 filing. I d id n' t feel that LILCO made a prima

17 facia case for rate relief at the time. Surely

18 there was the right of a utility to ask for a rate

19 increase. That wasn't the question. The question

20 was whether or not they had shown through their

21 testimony and exhibits that they were entitled to

22 a rate increase, and I felt that they d id n' t .

23 0 You say you formed these two consumer

( 24 groups. They were the first groups you formed.

25 After your work for thoso groups ceased, what d id

.

.. _ _ _ _ _
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2 you do?

3 A. I don' t know that there was ever a

4 cessation. I may have formed other groups, but I

5 did a year or two after tha t beg in to teach at

6 Brooklyn College consumer economics part time.

7 Brooklyn College had a consumer studies d epa r tmen t

8 and I ta ug h t in that department.

9 I also began to work for then

10 Assemblyman Andrew Stein on consumer issues part

11 time for the legislature, and when he was elected

'

12 to the Borough Presidency of Manhattan, after

O
13 several months I went to work with him as a

14 consultant on utility rate issues.

15 O. What expertise do you have in the area

16 of utility ra te ma tter s?

17 A. I am sel f- ta ug h t . I have appeared in

18 a pprox ima tel y four Con sol id a ted Edison rate

19 increases r epr esen ting the Borough of Manhattan,

20 a ppr ox ima tel y four, maybe five New York Telephone

21 rate increason representing the Borough of

22 Manhattan.

23 I have appeared in a number o f gener ic

24 p r oc e ed i ng s r e pr e sen t i ng ei ther mysel f or the

25 Borough of Manhattan. I have intervened in

,__.
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2 probably five or six Long Island L ig h t i ng Company

3 rate increases, and I have also submitted a number

4 of petitions, some of which have been granted, to

5 the Public Service Commission.

6 Let me just clarif y my intervention. I

7 have read and analyzed the filings. I have worked

8 with-other attorneys from the Consumer Protection

9 Board, from the County of Suffolk, from the County

10 of Nassau, from the Town of H em ps te ad . I have

11 cross examined witnesses. I have prepared

12 discovery. I have analyzed discovery. I have

:O.
13 written parts of briefs. I have written whole

14 briefs in those particular cases.

15 Q. Have you ever taken any courses in

16 economics?

17 A. Have I ever taken any courses in

18 economics? Probably in college. I really don' t

19 remember. Probably in' college.

20 Q. Have you ever taken any courses on

21 financial matters that would bear on rate cases?

22 A. No.

23 Q. Have you ever worked for a utility?

24 A. No.

25 Q. Have you ever worked in the utility

..
- _ _ _ _ _ _ - _ _ _ _ _ - _ _ _ _ . . _ _ .



"

__

|
:
-

_

() 1 Kessel 9

2 i nd u s tr y in any aspect of it?

3 A. No. Assuming that yo u d on' t mean rate
i

E 4 cases. representing the'public's side, right.

5 Q. Other than that.:

6 A. Right.
'L -

,

7 'Q. Have you ever intervened in a cate case=
.

E - '
_

? 8 on behalf of the utility or telephone company and
I

g
_

supporled the requested rate increase?9
~

h 10 ' .e k . No. Can I just clarify one point? In

E 11 saying that, I think you unda: stand that there are

12 .many issues in a rate case, from rate of return to

13 executive compensation to construction to

F 14 productivity, and obv io u sl y one can testify about

L 15 certain areas and not touch or other areas n ai
-

w

F 16 Eate case. It is not just an all or nothing
_

- '

r ' 17 proposition.-

19 "h. In 'tho se areas in which you have,

_
19 te s,t i f i ed , have you ever testified in support of

E

{ 20 the po si ti on taken by the organization seeking the
<

E 21 rate change?
-

-

-

E
- 22 A. . Very hossibly the answer would be yes.p
~

i

E < 2 3. I could 'think of one example o f f hand , would be^

=

{ 24 basic budget service for the New York Telephone
.

;
. -

$ 25 .Com pa ny , which I supported. Also in a Con Edison
-

r '

_ --
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| 2 rate case I d id support a lifeline proposal that

3 the company had proposed, although I supported an
i

4 alternative proposal. I d id support that type of

5 a proposal, and revenue allocation, I d id support

6 the revenue allocation as presented by LILCO in

7 its pending electric rate case, and there may be

8 other things that I supported. Those are the ones

9 that come to mind .

10 Q. With respect to LILCO's revenue

11 allocation request, did you support it in
|
.

12 principle or all the way down the line in terme of
|
| 13 its numbers?
|

14 A. We supported their position, period.
:

I 15 0 What is your course in consumer

16 economics that you taught in Brooklyn College?
|

17 A. I ta ug ht three. I taught introduction

18 to consumer studies, which basically encompassed

19 telling consumers or telling students how they

20 could be consumers, what consumer laws existed to

21 protect them, explained a little bit about the

22 reg ula to ry process , etc.

23 The second course I ta ug ht was consumer

24 resources. That basically was a course dealing

25 with the resources that consumers had at their

_
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6 2 disposal to help them protect themselves, from

3 _ governmental to non-governmental resources.

4 Finally I d id teach consumer and energy,

5 and that dealt with primarily the whole energy

6 field. It dealt with nuclear power. It dealt

7 with the-economics of nuclear power. It dealt

8 with utility ra te s in general. It dealt with

9 energy conservation, etc.

' 10 - I would say that course differed from

11 the other two in that it hadn't b'e e n offered for a

,2% 12 while at Brooklyn. College, and because I was there
: (j .'

' 13 and was very. active in the field, they let me

f1'4 . revitalize the course and pretty much I developed

15 the course itself from my own outline.
,

16 Q.. Did you use any texts?

in those courses?17 A.. Yes, I did use --

18 Q. Yes.

19 A. Yes. To remember the names would be

20 hard.

21~ 0 Specifically in the consumer and energy

22 ' course, was there any text?

. 23 A. Yes, it was En ergy Fu t ur e by Yergin and
ex
-k_[ 24 Stobaugh from the Harvard Energy Report. I did a

25 lot o f o n-si te training with my students. I took

-

_..
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2 a number of my classes to the Shoreham nuclear h

3 power plant to see the plant.
;-

4 Q. Have you ever published any articles

5 about the economics of nuclear power or nuclear -

-

4
6 power in general?

Y
7 A. When you say published articles, I have

8 written articles that have been published on
2
i

9 nuclear power, usually specifically as it related
_

=

10 to the Shoreham nuclear power s ta tion . ;
4

11 Q. Can you list those articles for me?
.;-

_

12 A. The most recent one was about a week '__

}13 ago. It was June 28, I think, in Newsday on I--

14 don't know the title of the article, but it was a
+

f15 full page article related to LILCO and its

16 Shoreham nuclear power station. I have probably

17 written several other Op-Ed pieces for The New k$
,

18 York Times years ago on both the Shoreham plant 7;
.

19 and Jamesport and the economics thereof. I have

20 probably written several other Op- Ed pieces for -!
E

21 Newsday on the issue as well. To know the exact
:

#

22 dates, I really couldn't tell you. :

E

23 Q. The pieces you have written concerning }-
O 24 Shoreham and Jamesport, have they all dealt with g .

25 the economics of those plants? ,

1

,-

-----------------.-i
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2 A. I would say they dealt with the
'

3 economics of the plants and wh e the r or not it was -

4 in the public interest to construct and/or
_.

5 continue construction of the plants.

6 Q. From what perspective d id you evaluate

7 the public interest in those articles? .

8 A. A number of per s pec t ive s -- whether or
:

9 not the plants were affordable to the public,

10 whether or nou the public could support those ..

11 types of plants and operations, whether or not

12 there was a need for them in terms of capacity in

13 the State of New York. I would say those are the
'!.

14 areas which I discussed.

15 Q. How d id you evaluate whether there was

16 a need in terms of capacity?

17 A. By reviewing the State Energ y Ma ster
- 1

18 Plan as published by the S ta te Energy Office.

19 Q. Do you have any independent expertise . >

20 in that field?
,

21 A. I would say I do. I have reviewed

22 S ta te Energy Master Plans for a number of years.

23 I have intervened, my agency has intervened in the -

24 state energ y ma s ter plan p r oc e ed i ng s , so I would

25 say I have reviewed them and am aware of them.
,

. .

mm - - - - - - - - - - - - - - - - - - - - - - -
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2 Q. Have you ever pa r t ic i pa ted in

3 formulating the state energy plan?
i
_

4 A. As I.said, my agency is c ur r en tl y an
L

; 5 intervenor -- it is still ong oing , isn't it? It
_

-

6 was an intervenor in the most recent preparation,
i

7 and I helped to rewrite and edit the briefs and

- 8 discussed the positions that we felt should be

5 9 taken in the Sta te Energy Master Plan, so I would

10 say the answer is yes. e

f 11 Q. How are those positions f o rm ul a ted ?
.

5 12 A. When you say that, our positions or the

b
; 13 State's plans?

=
14 Q. Your positions,

w

15 A. I would say d iscussing with my staff,
-

L

y 16 my counsel, and others what we felt were the
e
i- 17 requirements in the state, what was available,
r
h 18 what plans we felt should go on line or should not
e
f
-

19 go on line. Then in the end I guess an executive_

20 decision by myself es to what position we should
-

21 take.

22 Q. Do you have any experience in

- 23 eng ine er i ng with power plants?

Q@
r

24 A. Engineering? No, I am not an eng ineer .
_

N
25 I have s ta f f people who are engineers, though, at7

i

E
_..
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2 the Consumer Protection Board. They advise me.

3 Q. Do you have any experience in

4 f o r eca s t i ng en e rg y supplies, either their

5 availability or their price?

6 A. I would say yes. First of all'I have
,

7 people on my staff who do that on a regular basis.
~

8 As part of their job, they advise me.
4

9 I would also say that over the years I -

10 have worked somewhat inde pend en tl y do ing surveying

11 of the energy field, particularly in the oil area.
.

.

12 I have published a number of surveys on the price -

:.

O
13 of oil, the price of home heating oil gasoline, et gggw

$f
14 cetera, and so I think I have some personal !:tqq

JP _
15 knowledge of that as well, but I do have expert ['

u..::

fjY?-16 staff on that.

BEp(1;$f;) .}17 Q. I understand you have expert staff.

9.
18 Right now I am focusing on your personal expertise. (, pf

19 You say you have published a number of surveys on

20 the prices of home hea t i ng oil. Have you ever

21 published forecasts about the availability of oil,

22 for example?

23 A. I have published forecasts of what I

24 felt the supply picture was going to be like down

25 the road and what that meant in terms of price to
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2, the r e ta il consumer.

i b
3 Q. On wh a t d id you base those forecasts? i

!
!

4 A. Surveys, discussions with retailers, !

|

5 discussions with wholesalers, discussions with j

6 experts in the field.
!
]

7 Q. What experts? |
|

8 A. What do you mean, what experts?

9 Q. What experts did you discuss it with?
!

10 ' A. People who worked in the oil i nd u s tr y . !

11 ' O. Any particular ones?

12 , A. I wo uld n' t want to d iv ulge them, since

13! I think the discussions were pr iv il eg ed , nor would

14 ' I want to disclose the r e ta il er s that I s u rv e yed

15 in the past because I think there was an agreement

16 with them that d i scl o s i ng their names would not be
!

17 in the best interests of the public.

18 , Q. When were these surveys made?
:

1

19 i A. I would say probably I started them in

20 the mid-1970's and d id them r ig ht up through the

21 | end of 1983, and they are continuing to be done by
1

22 ! the Consumer P ro tec t ion Board. I am not doing

23 them personally, and they are structured

24 d i f f er en tl y because most of tnose surveys that

25 were done were done with volunteer help. Now we

_ - .

- - '

- - - - - - - - - - ,
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2 have a' staff. I have a staff.,

3 I would say that the surveys may not be

4 the same ones now that were taken at that time.

5 Q. On whose behalf were the surveys done

6 at the time you began them?

-7 A. On my behalf.

8 Q '. You were not working for the S ta te at

9 that-time?

10 A. No.

'll Q. Where were they published?

12 A. I would say.they have been published in
7~ -
( /

~the major newspapers
''

13 all.of The New York Times,--

14 ,the New York Post, The Daily News, Newsday, a

15 number of-weekly publications. I would say they

16 were' published primarily in the State of New York.

17 Up until this ye'ar I would say pr imarily in the

18 downstate area. They were published on a r eg ul ar
~

19 ba s i~s .

20 Q. Under your name?

21- A. Yes.

22 Q. What exactly are your responsibilities

23 as a New York -Sta te d irec tor of consumer advocacy?
,. 3

(j 24 A. You mean my agency or personal?

25 Q. Your personal responsibilities.

r- -

- -- _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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2 A. My personal responsibility is to be the

3 head of New Yo r k ' s consumer protection agency and

4 to direct the staff of some 40 to 45 people, and

5 to do it on a seven-day a week, 24 hour a day

6 basis.

7 Q. What does the agency do?

8 A. What does the agency do? Well, we do a

9 number of things. Our pr im e goal, our prime

10 function is en ac t i ng l eg i sla tion , to intervene on

11 behalf of the rate payers in utility rate cases.

12 I would say that is a good part of our budget, is

13 intervention activity since 1974.

14 We also have an advocacy part which

15 deals with developing consumer legislation, which

16 is brought be fore the New York S ta te Legislature

17 and sometimes enac ted , and also consumer ed uc a ti o n ,

18 ed uca t i ng consumers, publishing p am phle t s , doing

19 surveys, telling consumers what their rights are,

20 what the marketplace is like, e tc .

21 Q. How do you determine or how does your

22 agency determine what issues it will express views

23 on?

O 24 A. I think there are a number of ways.

25 The end de term in er is mysel f , but in terms of how

_ _ _ _ _ _ _ _ - _ _ _ _ _- - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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2 we d e t e rm ine it, through s ta f f mee tings , through

3 com pl a in t s that we get from the public. A group

4 of people may write us on a s pec i fic issue which

5 may attune us to an issue that we need to get

6 involved in. The leg i sla ture ,- a number of

7 legislators will come up with an issue that they i

l
~

8 'want us to deal with. My own creativity and the

9 crea tivity o f my sta f f. Co n s ul ta tio ns with the

10 governor and/or his staff.

11 I would say those are the major f ac to r s

-12 'that go in to de term ining , and of course yous

( )''
13- balance that with resources, what our budget is.

14 Q. I take it that you intend to appear as

l' 5- a witness and express some te stimony a t the

16 _ hearings on LILCO's request for a low power
-

,

17 license before the Atomic Safety and Licensing

18 Board; is that correct?

19 A. Yes.

-20 Q. Can you tell me on what subject matters

21 you in te nd to testify?

22- A. I would be testifying primar ily on

23 whether or not granting LILCO an ex em p t i o n would

f~)
(J 24 be in the public interest.

.

25 Q. What is the ex pec ted substance of your

-. ___ _ - . - _ . - - ._ _ ,.__. __ . . _ _ - _ _ _ , _ _ _ _-
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2 opinion?

3 A. T.h e expected substance o f my opinion is # '

4 that granting LILCO this e x em p t i o n would not be in

5 the public interest. . 1

6 Q. What are your reasons for that?

7 A. There are several maj or reasons. First
.

8 of all I believe that g r an t i ng an e x em p t io n would

f9 put an unbearable cost burden on the rate payers
t

10 of Long Island. Also I feel that based upon my j
t

I11 experience in LILCO's construction of the Shoreham -.

12 plant and their in ab il i ty to properly construct

13 the plant, I don't know that it would be in the '

.

{
14 best public interest to grant an ex em p t i o n to a

15 company that has so poorly managed the J

f

16 construction of the facility. [
t

17 I would say another aspect of it would
r

18 be that I feel that g r an ting the ex em p tion m ig h t

19 add to the nuclear budget of the company and thus

20 subtract from the service operation and

21 maintenance budget of the company, which would
..

22 im pa c t upon service to the c om p a n y ' s 900,000-plus

, 23 customers on Long Island, and I would say that .

24 those are the general parameters of what I would

25 be testifying on.

- _ _ _ _ _ _ _ _ _



-

,'
_.

'

'

_

a ._- , ,
' '- .'

{} l Kessel 21

2 Q. Le t' s take them one by one. The first

3 one was your view that there would be an unbearable

4 cost burden on the rate payers if an exemption

5 were granted.

6 Can you tell me how the burden on the

7 ra te payers will change one way or the other

8 because of the exemption?

9 A. I think first of all the issue is that

10 if you grant the exemption and then the plant does

11 not get a license to operate commercially, the

12 plant will be con tam in a ted .

O
13 That, in my opinion , would probably

.

14 cause the company, No. 1, to be unable to sell at

15 any reasonable price the fuel. It would make the

16 company unable to sell for any reasonable price

17 some of the c om po n e n t , major component parts of

18 the facility.

19 It would probably create

20 d ec omm i s s io n i ng costs which could be in the
4

21 millions and millions of dollars that would have

22 to be borne, or at least the company would contend

23 that it would have to be borne by the rate payers.

24 I think it would create enough antagonism to

25 result in massive demonstrations on Long Island

-
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2' which would add to the security cost at Shoreham'

'3 and would also add to the cost of security for the

.4- g ov er nm en t s - i nv olv ed , especially the County of

5 Suffolk and to some extent possibly the State of

6 New. York and the County of Nassau.

7 I-think that again, economically it

'^
18. .would probably cause, because of the need to

'

9- expend money on testing, it may cause the company

10< to come in for.yet another ra te increase for LILCO
~

11. customers related solely.to the Shoreham nuclear
>

.12 power s ta tion .,s.

13 . Q .~ Do you understand the reason that LILCO

-14 -applied .for an ex em p t io n ?
'

.15 - 20R . LANPHER: I object to the question.

"i
1 16- How'can he possibly know what LILCO's internal

", 117 reasons were for applying?,

'

sl 8 : MR.' ROLFE: If he doesn't u nd er s ta nd
g ,

19- -the1 question, he can say so.

-- 2 0 MR. LANPHER:' I don't und er s tand i t .

??? 21 MR. ROLFE: 'All you need to say is

22 'obj ec tion ~ a nd - yo ur objection is preserved.- You

:23- don' t ~ need to coach the witness.
q -q

! )
v/ 24 MR. LANPHER:- I just want to s ta te the

{{ '25- basis for my obj ection,

g
%':
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2 MR. ROLFE: If you want to coach the

3 witness, we will have to call the j udg e .

4 A. Can you repeat the question?

5 Q. I asked you if you understood the

6 reasons for LILCO's a ppl ica t ion for an exemption.

7 A. I don't know the reasons behind what

8 LILCO does. Frankly I can't understand what they

9 do many times. It is really hard to understand

10 their policy because it changes so often. It is

11 very hard to follow.

12 Q. Do you know from what LILCO seeks an

O
13 exemption?

14 A. I know in general what LILCO seeks.

15 Q. What is your und er s tand ing of that?

16 A. My understanding is that LILCO seeks an

17 exemption from the normal rules and practices

18 which would allow them to get a low power testing

19 license for the Shoreham nuclear power station.

20 Q. Do you know wh a t normal rule or

21 practice LILCO seeks to be ex em p ted from?

22 A. I don't know the specific number, if

23 that is what you are referring to .

24 Q. Do you know generally the substance of

25 it?

|

M INE II



. .
. . .

'

- ;
..

.,

(} 1 Kessel 24
,

i

| 2 A. Yes. As I und e r s ta nd it, that they do

3 not have an adequate, duly-approved emergency
|

,

! 4 response plan, duly approved by the Nuclear
l

5 Regulatory Commission, and furthermore that they

6 don't have' wo r k i ng , back-up d ie sel generators on '

7 si te at the plant.

8 Q. Do you know what the exemption will

9 allow LILCO to ao if it is granted?

10 A. Yes. As I understand it, it would

11 allow LILCO to begin testing at a low power level

12 before those plans, or I don't know if the word is

O
13 plans, but before those factors are formally

14 approved by the proper r eg ul a to r y agency.

15 Q. Do you have any opinion on the safety

16 aspects of the exemption that LILCO seeks?

17 A. When you say do I have an opinion,

18 personal opinion?

19 Q. Yes, sir.-

20 A. I have a personal opinion.
..

21 Q. Do you intend to express that opinion

22 in the testimony in this proceeding?

23 A. I really don't know at this time.

24- Q. When will you know tha t?

25 A. Soon. Surely by the time that I file

_ _ - _ _ - _ _ _ _ _ _ _ - _ _ _ _ _ _ .
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2 .the testimony on the 16th.

3 Q. What is your personal opinion

4 1co ncern ing 'sa fe ty?
_

-5 A. I feel'the plant is unsafe.

6 Q. Why?

7. A. Ba sed - upo n my following the
-

8 : construction.of that plant for over ten years,

9 : based upon the' knowledge of the management of Long

10 Island L ig h t i ng C om pa n y , based upon my r e ad i ng and

.11- helping, I guess, to edit and write the testimony

..-:: 12 that is currently the subject of a prudency

'#
.13 investigation into the const r uc tio n of the plant.

14 I would have to conclude based upon the r eco rd up
,

15 to now that that plant'is not safe.

16 Q. 'What aspects of the plant do you

17 believe-to be unsafe?

18 A. The entire plant.

19 Q. In what respect?

20 A. I don't frankly trust Long Island

21 Lighting Company man ag emen t to operate the plant.

22 I feel that any LILCO personnel that would touch

23 that plant, I feel, would possibly render it
D:O' 24 un sa fe .

-25 Q. What is the reason for that opinion?

. . . . . . ,. .

- _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . ._ _.
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2 A. Based upon my knowledge of the LILCO j

3 officials, management of the company, their

4 inability to properly construct it, their

5 inability to tell the truth to the public. I z

6 would not want those peo pl e o per a t i ng a nuclear

7 power plant in any radius where I lived, and since

8 I do live on Long Island, I would not consider

9 that safe.

10 Q. What aspect of the plant do you

11 con s id er im p r o pe rl y constructed?

12 A. The entire plant. The parts in the

13 plant, the way the parts were procured, who the

14 parts were ordered from, how they were o rd er ed . I

15 would say those are some of the factors.

16 Q. What parts?

17 A. All of the parts.

18 Q. Can you give me a specific example of a

19 part in the plant that you think is --

20 A. No, I could n' t give you a specific
.

21 example. I would say the whole plant is

22 inadequate.

23 Q. But you can't give any specifics?

O. 24 A. That is correct. Let me say that I

25 don't want to deal with specifics. I surely think

_ _ . . ,
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2 the diesel generators, the Transamerica Deleval.

3 Q. Are there any other aspects of the

4 plant physically that you believe to be un sa fe

5 other than the Transamerica Deleval diesel

6 generators?

7 A. I would say the whole plant. Let me

8 say that I have taken a number of tours inside

9 that pl an t , inside and outside, and based upon

10 those tours and ba s ed upon ugain my experience in

11 te ms of watching how LILCO constructed the plant,

12 I don't know that I could believe anything that

13 LILCO said about the plant.

14 Q. Are there any specifics of im pro per

15 construction or in ad equa te physical facilities at

16 the plant upon which you rely for that opinion

17 other than the TDI diesel generators?

18 A. I would say again the size of the

19 containment, the cramped conditions inside the

20 plant. I am trying to think of how you phrased

21 the question. All of the issues that have been

22 raised by our agency, the County of Suffolk and

23 the staff of the Public Service Commission in the

24 pe nd i ng prudency investigation be fo re the Public

25 Service Commission.

-

*""
-

-
_ _ _ - _ - _ - -
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5 2 .Q. Are you aware as to whether the NRC has

3 reviewed the physical facilities at the plant?

4 A. I am not personally aware of that.

5 Q. So I take it you also wo uld n' t be aware

6 of any reports they had issued concerning the

7 plant?

8 A. I would say that is correct, I am not

9 personally aware of any reports that they haveu

10 issued. Frankly, I don't consider well, strike--

11 that.

-12 MR. ROLFE: Let me state for the record
s)

'~'

13 that in the last 40 minutes or so, counsel have

14 been a t tem pt i ng to assist Mr. Kessel in his

15 answers. I want Mr. Kessel's answers to be as

16 com pl e te as possible. In that regard I appreciate

17 counsel's help,' but in the future I would just as

18 .soon that.he' answer the question and not the

19 lawyers.

20 MR. LEVINE: I thought it would be

121 beneficial no t. to have unnecessary obj ec tions . I

22 . thought-it would be better to have him understand

23 . which reports you are re f er r i ng to. I just want

24 to be sure that the questions are clear and not

25 misleading on the record. It hasn't happened to

C
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: than three or four times.my recollection more2

3 MR. PALOMINO: It is not a continuous

.4 process at~all.
. , ..:

5 Q. If you d on' t understand my questions,

6 please ask. I am not-intending to ask anything

7 -tha t -i s mislead ing , and if through my own

8' inartfulness I do, tell me.

'

'9- Let me ask you this: Has New York

10 Sta te- in tervened in any of the licensing

11 proceedings to raise any contingents concerning

12 .the safety of the plant other than concerning the-s
'

l-
R;

13 diesel g ener a to r s?

14 MR. LEVINE: If he is not sure --

<l5- MR. ROLFE: If he doesn't know --

16 MR. PALOMINO: Just say you don't know.

17 A. I don't know.

18 Q. Your agency has.not been responsible
,

19 'for 'that, I take it, for intervening in the

20 licensing proceedings to raise safety issues?

21 A. That is correct. When I say not
,

.22 responsible, we haven't done it. I don't know
s

'23 that there.is a responsibility, but we have not
.

(j 24 done tha t ..

25 Q. Why do you believe the size of the
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2 containment at Shorsham is inadequate?

3 A. I think it was cramped. A number of

4 workers I spoke to felt they weren't able to

- 5 properly do the work required because the space

6 was so' cr amped that they were unable to do a lot

7 of the work and testing that they normally wanted

8 to do.

9 Q. You talked to operators at the plant?

10 A. Yos. What do you mean by opera tors?

11 Q. I mean people who would be responsible i

- 12 for o per a t i ng the plant both during low power,s

L_)
13 testing and otherwise.

14 A. I don't know that I could d i s ti ng ui sh

15 between people who would operate the plant as

' 16- opposed to people who were working or constructing

17 the plant.

- 18 Q. When did you conduct these

19 conversations?

~ 20 A. I have been out at the plant a number

21 of times and I would say d ur ing those trips and

22 also ~in discussions that I have had privately with

23 people who were constructing the plant who came to1

.[
A /' 24. me of their own volition to discuss some of their

25 concerns.

b
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= 2' ;Q. ' Wh'en . wa s .t he last time you were at the"

g
'

-3 : pl'a n t?
;

K4 A. -When you say at..the plant, you mean4

. -

L5 linside the plant --

'

6 -Q. .Ye s '.

7. -A.- 'I.-think inside the plant, August of

~8 1983.
..c

i 9 Q. What wa s 'the purpose of your visit at

11 0 that time?

. 11' A. I'was given:a tour by the Long Island'

~

.,2y 12 Lig h ting - Com pany . . I had asked for that and they
.! 1.
Q. .13 - had g r an ted : -i t .

'14 Q. When you say some ~ people had come to

: 15. . you and ex pr e s s ed . c om pl a in t s about conditions at

'16 ' the' plant?-

17 A. Yes.

18 Q. Who.were those people?

19 -A. I wouldn't name them. Most of them

~20. were people who had worked at the plant but who

21 d id not want~their iden ti tie s d iv ulg ed . In fact
-

22 most'of them did n' t - tell me who they were.

23 -0 So you don't know their identities?
;Q . .
4 .x . :. 2 4 : ~A. I. d on' t know their names. I know thats

25. they ~ wor ked .a t the plant.
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2 Q. How d id you know that?

3 A. They had id en ti fica tio n badges.

- 4. Q. Did they id en ti f y t h em s e lv e s as

- 5 construction-workers at the plant?

6 A. Most of them d id , yes.

7 Q. Did any of them id en ti f y themselves as

- 8 operators at the plant?

:9 A. To the best o f my knowledg e , one of
, .

10 them d id .

11' O. Who was tha t?

s - 12 A. I don't know his name.
:( iw

13' O. Is there an y wa y you could find out his
'

14 name?

15 A. No.

16 0.- You don't have any record s that would

--1
- 17 i nd ica te his name?.

18 A. No.

19 Q. Do you have-any r eco rd s of those

-20 conversations or meetings?

21 A. No.

22 Q. No notes?

2.- A. .I_ don't think~so. I am saying I don't
! .( ,, . .
i/ 24' 'think.so because I may have taken notes at a

- 25 ' meeting. I d oub t I stil1~have those notes, but I

-

d-_. .u
''
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P '2 may have taken notes at-a mee t i ng . I want to be

3 t r u t h f ul' with you, and I may have taken notes at a

4 meeting with several'of the construction people.

5 Q. When was that meeting?

6 A. I would have to give you an a pprox ima te

-7 time frame.

8 Q. ' As best you can.

9 A. I would say in 1981, possibly also in

10' 1982. I would say that the one in 1982 was in the>

,

r

11 summer. 1981,. I j ust' don' t remember, but it was

12 p r ob'abl y in January.7

(~) .
13 Q. As a result of those meetings did you

14 take any s te ps 'to publicize any of the problems

15 that were brought to your attention?

16 A. Did I take any steps to publicize? As

17 a result of those specific meetings?

18 Q. Yes.

~ 19 .A. The answer would be no.

20 Q. Did you take any action as a result of

21 the information that was given to you at those

22 meetings?'

23 A. I would say that I may have, and I
r
k_h) 24 underline "may have," because it is hard to

25 recollect. I may have raised them at a LILCO

e
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2 board o f d ir ec to r s -- not board of d irec tors. A

3 LILCo. stockholders meeting.

4 Q. Did you turn any of that in fo rma t ion

~5 over to the NRC?

6 A. I don' t recall doing so.

7 Q. 0ther than the cramped conditions at

8 the plant and the size of the container and the

9 problems with the TDI diesel generators, are there

10 any.other physical aspects of the plant that cause

11 you to conclude that it is unsafe to operate?

12 A. No.p
14

' ~'

~ 13 - Q. You say.another reason that you

14 conclude it~is un sa fe to o pera te is because you do

l' 5 not trust LI LCO's manag emen t .

.
16 A. Correct.

17 Q. Can you tell me the basis for thatp

18 distrust?

! :19 A. Yes. I have first of all the fact that

-20 LILCO has . chang ed the cost of the Shoreham plant

f
y 21 over a dozen times and the construction target
k-
i-
f' 22 -date over a dozen times. Based upon my knowledge

12 3 . of how they have done that, I feel that they
! ~N,

m) 24 mi sl ed ' the public in the cost of the plant and the'

i- 25 ~ targ et -d ate for completion o f the plant.

If
E
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2 I had several executives of the c om p a n y

3 I have known in the public relations field who are

4 no longer with the c om p a n y who have told me that

5 the company was not always truthful in terms of

6 d i sc u s s i ng the cost of the plant to the ra te

7 payers.

8 I would 'say in rate cases that I have

9 intervened in, the c om pa n y has been less than

10 truthful in d e te rm in ing the cost of the facility

11 and in telling that to the public. There were a

12' number of instances where the company was giving

13 out a number for the cost of the plant while at

14 the same time filing a written report with usually

15 the Securities and Exchange Commission and/or

16 Co ng ress giving a to tally dif feren t number.

17- Based upon the press releases that the

18 company ha s put out that I have reviewed and the

19 accuracy of the in f o rma t ion , based upon my

20 personal kn o wl ed g e in going to a number of LILCO

21 press br ie f ing s , in LILCO's responses to my press
3

22 briefings or conferences, I would say that the

23 company has been less than truthful with the

J 24 public.

25 Based upon the c om pa n y ' s contention

r
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3

2 that they have not mismanaged the construction of

3 the plant and the actual f ac ts as brought to the

4 regulatory process in ev id ence submitted by a

5 number of parties, I would say the company ha s

6 been less than truthful about Shoreham to the

7 public, to the r eg ul a to r s .

8 Q. Does any part of your opinion that the

9 plant is un sa fe to operate derive from your view

10 that there has been mismanagement on the part of

.11 LILCO's management?

12 A.. _Yes. I know if I had a plumber who had
: J-
~'

13 told me that the job of fixing my toilet was going

14 to be $12 a t my house and it ac tually wound up to

15 be over $1,000, that plumber would not be rehired,

'16 or I' sur ely wo uld n' t trust that plumber to come

17 back to my home again. Actually I recen tly had

18 that experience when I was in Albany, and my

19' fiancee had a plumber over the house and the

20 plumber said it was going to cost a certain amount

21 of money and it cost something like six times

22 beyond that. Tha t plumber will never see my house

23. again. I would say the same theory would apply to

[ 24 Shoreham.

25 .Q. Are you aware of the reasons for the
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2 cost increases?
'-

- .=

3 A.. Yes.

4 Q. What are they?
':

.

< 5 A. Mismanagement.

Y 6 n.' An yt h i ng else?o

'

7 A. Mismanagement.
,

,T '

,

_
8 Q. A n.y t h i ng o t'h e r than mismanagement of=

'9 . _wh i c h you are aware?

10' ~A. No . Ifwould include in that a broad,
.

11 in other w c r d s -' a s an example, the inability of

hith'the regulatory process or to be12 L I LC' O to cope
O

13 prepared with-the regulatory process. That would
'

14 be included in tha t - m i sm an ag em en t aspect..

15 Q. Le t's talk . abo ut that. One of the
._

16 issues yor alluded to a little bit earlier was the<

= +

17 l a c'k of an emergency ev,ac ua t ion plan, and I take

18 it you a,r e f am iliar with the fact that that is one
: ;

,
19 of the r ema i n i ng istes to be resolved in the

20 licensing pro n' .. s.

_ . ,
21 A. Ye;.

'

22 Q. Do you blame LILCO for the lack of an
~ t -r
"

23 eq e rg e nc y evacuation plan and blame that on

24 m i sm a n a g em e n t-?

,.

23 A. Yes.

. : ~ l

;, t

|||
' ' '' M Nf-
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2 Q. Why?

3 A. Because I feel that Long Island

4 L ig h t i ng Company d id not prepare before they built

5 the plant an emergency response plan that would be

6 acceptable.

7 Q. Do you base that on your own personal

8 opinion?

9 A. Yes.

10 Q. Are you aware of when Suffolk County

11 first d ec id ed that it would not participate in the

12 formulation of an emergency plan?

O
13 MR. LANPHER: I object to that question.

14 A. What does tha t mean?

15 Q. He objects to preserve the r eco rd .

15 MR. LANPHER: Do you want me to explain

ik wh y it is wrong?

18 A. I am a little unused to this kind of

19 thing. Usually there is an administrative law

20 judge who says something. How does that work here?

21 MR. LANPHER: You go ahead and answer.

22 A. Will you repeat the question.

23 Q. Are you aware of what suffolk County's

24 position is with respect to the f o rm ul a t i o n of

25 em e rg e nc y evacuation?
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2 A. I am generally aware .

3 Q. What is your understanding of that

4 position?

'
5 A. That they do not believe that the

6 emergency plan or any em e rg e nc y plan is acceptable

7 for Shoreham.

8 Q. Do you know when Suffolk Cou-ty first

9 espoused that position?

10 A. First espoused that position? No, I

11 don't.

12 Q. Do you have any knowledge of specific

O
13 aspects of the mismanagement which you perceived

14 which impacts specifically on the ability to

15 c o nd uc t low power testing?

16 A. Yes. Our agency in conj unc tion with

17 Suffolk County filed a document which you are

18 welcome to have which lists some of the major

19 cnarges o f mi smanag ement that I feel would affect

20 the company's ability to operate the plant.

21 Q. Where was 1. h a t filed?

22 A. It was filed with the Public Se rv ic e

23 Commission in both Albany and New York City.

24 Q. Do you have a copy of it here in New

25 York City?
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2 A. We don't. The Public Service

3 Commission may have it.

4 MR. LEVINE: For your information, they

5 are on the 24th floor. 1 am sorry, they are 400

6 Broome Street. Ev er yb od y has moved.

7 Q. What is the title of that paper that

8 was filed?

9 A. I don't know that it was a ti tle . It

. 10 was testimony and exhibits filed by the New York

11 State Consumer Protection Board, the County of

12 Suffolk and Long Island Citizens in Action on the

13 prudency of expenditures at Shoreham. I don't

14 know that there was a title.
:

15 I might also add that I have also read --

16 I won't say I read every page, but I read pretty

17 thoroughly the report, and I mean testimony and

18 exhibits filed by the staff of the Public Service

19 Commission, on that same issue. That testimony is

20 also available at the Public Service Commission.

21 Q. Does any of that testimony disting uish

22 between LILCO's ability to operate the plant

23 overall and its ability to conduct low power

24 testing as a se para te aspect of operation?

25 A. I don't know.

_ _.. ..
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2 Q. Can you express in your opinion, do you

3 make that distinction?

4 A. I wo u ld say yes, ba sed upon the

5 economics involved, based upon the fact that --

6 yes.

7 Q. We are going to come to economics in a

8 minute. Let me stick to the mismanagement

9 allegation first.

10 Do you make that distinction with

11 respect to your perception of LILCo's inability to

12 adequa tely manage the company as it im pa c t s upon

_0
13 operation of the plant?

14 A. Yes.

15 Q. Describe for me how you make that

16 distinction.

17 A. voviously I am aware of the, current

18 management there, and I feel that management at

19 the company has attempted based upon that

20 testimony and my own experience to cut corners. I

21 think this would be another ex am pl e of them

22 cutting corners and c om p r om i s i ng the safety of the

23 people of Long Island.

24 0 Do you have any knowledge of specific

25 corners, to use your language, that m ig h t be cut

.

_ _ _
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2 in low power testing?

3 A. Yes. They will not have a proved

4 em e rg e nc y response plan, and they will not have

5 working back-up diesel generators.

6 Q. Any others?

7 A. I say those are the two major ones.

'

8 Yes, I think also a third. It may force them to

9 cut corners in pr ov id ing safe and ad equa te service

10 to their customers because again ba s ed upon the

11 austerity plan that the company has invoked that I

12 have knowledge of, there have been no cuts in the

13 nuclear area, and I think this would put more

14 pressure in the nuclear area for them to put more

15 people in that and thus take away people from

16 p r ov id i ng sa fe and reliable service, and I think

17 that is cutting corners with service that people

18 receive every day in their homes and businesses in

19 Long Island.

20 Q. Are there any other areas other than

21 the lack of an em e rg e nc y plan, the lack of TDI or

22 approved diesel generators, and the fear that you

23 have that LILCO may have to cut its service to its

24 customers as a result of the nuclear effort?

25 A. None that I know of at this time.

-
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2 Q. Would the im pac t of t im i ng on your

3 opinion change your fear that the customer s might

4 somehow suffer cutbacks in service as a result of

5 conducting low power testing at Shoreham?

6 MR. LEVINE: The im p ac t of what?

7 MR. ROLFE: Timing. I will try to

8 rephrase the question.

9 Q. You stated that one of your fears was

10 that co nd uc t i ng low power testing at Shoreham

.

11 mig ht lead to a reduction in service to LILCO's

12 customers because of the resources that would have

O
13 to be devoted to the Shoreham effort.

-

~ i '4 Does that fear that you have change at

15 all with the timing that low power testing is

16 co nd uc t ed?

17 A. When you say timing, do you mean when

18 that is physically done?

19 Q. Yes.

20 A. No .

21 Q. So in other words, you don't have that

22 concern whether low power testing is conducted

23 within the next three months or within the next

24 ten months, for ex am pl e ?

25 A. Yes, especially in light of the c om pa n y

. . _ . . . . _ .
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2 austerity program. I would think that the

3 company's a us '.e r i ty p r og r am , acco rd ing to the

4 c om pan y ' s witnesses in the rate case, will last

5 for a m in ira um of a year, and so I would assume

6 that the conditions would be the same, whether it

7 were now or three months from now or ten months

8 from now.

9 Q. If I understood you properly, one of

10 the other reasons that you felt a burden might be

11 imposed on the rate payers as a result of this

12 e x em p t ion was the po s s ib il i t y that no commercial

13 license m ig ht be granted and that LILCO would then

14 have to incur certain costs attendant to

15 decommission the plant; is that accurate?

16 A. That was one aspect, yes. That

17 wouldn't be the only cost, but I would scy that

18 would be one aspect of it.

19 Q. Do you have any kno wledg e as to the

20 amount of those decommissioning costs?

21 A. I don't have any knowledge on the

22 specifics because of the t im i ng involved. I have

23 reviewed decommissioning costs in Con Ed i s o n ' s

24 rate cases and also in LILCO's rate cases.

25 Assuming that the plant were operational for a

. . . .
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2 certain number of years and then w?nt off and had

3 to be d ecommissio ned .

4 In this instance I would assume that

5 the cost would be somewhat less because of the

6 shorter time period and the r ed uc t ion in

7 contamination. What the exact numbers are, I

8 don't know, but I would have to assume based upon

9 just the initial cost of any decomm! ssioning that

10 you are tal k i ng about millions of dollars. I mean

11 I have read that Atomic Industrial Forum study and

12 a number of other stud ie s on d ec omm i s s io n i ng .

.O
13 This would be a very unusual decommissioning

14 because the plant would not have operated

15 commercially.

16 Q. Correc t me if I am wrong. I am just

17 trying 6.o make sure that I understand what your

18 conceru is. Your concern arises from the

19 possibility that a commercial license might not be

20 granted.

21 A. Correct.

22 Q. And that at the same time low power

23 testing will have been b eg un and there fo re fuel

24 will have been loaded and operations conducted.

25 A. That is correct, and that the plant

_ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ -_ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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2 would be con tam ina ted . I think r ig ht now if you

3 were to scrap the plant and it weren't

4 con tamina ted , it would be a lot easier than once

5 it were c on tam in a ted .

6 Q. Another possibility o f increased costs

7 that I believe you cited earlier as possibly

8 constituting a burden on the rate payers was the

9 possibility of d emon s tr a tio n s if Shoreham opened?

10 A. Correct.

11 Q. Is there any aspect of the e x em p t i o n

12 request that would lead to greater demonstrations

13 than otherwise?

14 A. I think so. I think the public,

15 especially the antinuclear public on Long Island,

16 would see an exemption as an insult, a direct

17 insult in a government agency allowing LILCO to

18 cut a corner, which those demonstrators feel

19 should n' t be cut, and I think it would lead to

20 more vociferous demonstrations. I think it would

21 lead to a lot more people o ppo s i ng Shoreham in the

22 form of demonstrations, and I think it would add

23 co n s id e r abl y to the cost.

24 I think a lot of people who normally

25 wouldn't go to a demonstration at Shoreham or at

--
.

___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ . _ _
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2 LILCO, if they saw that an e x em p t ion were granted i
d
-

3 to the normal rules and regulations, I think they {
-

4 would be motivated to a t te nd that demonstration .

:

5 and increase the numbers sizably.
F

6 Q. Do you base that on your own personal ~.
-

7 opinion? S:
1

8 A. I base that on my per sonal opinion, my 9

9 knowledge of demonstrations on Shoreham for many
'

10 years, my knowledge of the types of people who

11 d emon s tra te , my knowledge of the people who

12 demonstrate. t

h b
13 I would say I have a lot of personal

14 knowledge. I have appeared in several j
r

15 demonstr a tio ns mysel f . I think I know what [

16 motivates people. It is my job.

17 Q. You think that those demonstrations
r
N18 would be la rg er , even though the NRC would have

19 conducted hearings and, presumably before an

20 exemption is g r an ted , adj udg ed the plant to be
[

21 safe for that operation?

22 A. Yes. I don't think there is too much

f23 faith on the part of those people in the process,

24 in the Nuclear Regulatory Commission's 5
-

25 im pa r t i a l i ty , and I think they would be much

-J

i -- _ _
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2 larger.

3 Q. Is there anything that leads you to
-.

4 believe that "those people," who I assume are the

5 demonstrators, have any g reater expertise than the

2 6 NRC to adjudge the safety of the plant?

7 A. I don't wa n t to j udg e their expertise.

8 I think some of them are brilliant and I think

9 probably a number of them have greater expertise
-

10 than the NRC.

11 Q. In matters of nuclear sa fe ty?

_
12 A. I would say some of them probably do.

13 I think you have to remember they live near the

14 plant and the NRC doesn't. Sometimes that gives-

15 them a lot more credibility than people who j udg e._

16 things from far away._

17 Q. So you think the demonstrations would

[ 18 be less severe if low power testing were conducted
1

19 once the TDI diesel generators are adj udged to be
-b

20 qualified?
-%

21 A. When you say demonstrations, I would

a 22 assume that there would need to be a purpose for a

e 23 demonstration. Le t ' s say as an ex am pl e that LILCO

km 24 d id not get an exception and d id not get a low

$
25 power license and that wr. s it. I don't thinky

_

. . . . . . . . . .
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2 there would be demonstrations. In other words

3 there are alternatives to what you sa id . If the

4 company were to get an exemption, I think there

5 would be very sizable demonstrations based upon

6 what I said be fore .

7 So it depends upon the circumstance and

8 what was the final result. I don't think people

9 demonstrate for nothing, although some people do.

10 There is a small m inority of people who

11 demonstrate on anything, but I don' t think these

12 people are like that, so when you say a sizable

O
13 increase, that is assuming that there would be a

14 d emon s tr a t ion if there were no ex em p t i o n and were

15 no license, and I don't know that. I am not going

16 to say it couldn't happen, but I don't know that.

17 Q. I am just trying to find out wh a t the

18 basis for your opinion is. Do you think there

19 would be d emonstr a tio ns if low power testing were

20 c o nd uc ted pursuant to a license that was not

21 pr ed ic a ted on an ex em p t i o n ?

22 A. I would think there would be

23 demonstrations, yes.

24 Q. But you think the g r an t i ng of an

25 ex em pt io n would cause the demonstrations to be

-- _ _ _ . . . . . .
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-2 'more severe than they would be if there were just

3 low power 1 testing co nd uc ted otherwise?-,. .

:4 2A. Ab s ol u t el y .

5 :Q. Do you know wha t the extra security

'

6- ' c o s t s' 'wo u ld be?~

/| 7 'A.' I don't know specifically what the

:10 ex tra security costs would be. I would think that

[9' based up. '1past experiences, it would run into the"

:10 millions o f 1d ollar s . When I say experiences, I

11-- mean past demonstrations. I-think this would be
,

. ,4 - 12' l'a rg er , . so II . th ink it would cost a lot more.
:| i-
.L/ -

:13- Q.. Do you have any responsibility for
(2

, 'f 14 security _ precautions to deal with such

15; d em o n s't r a t'i o n s ?

b fl 6i A. 'What do you mean by-that?

1~ 7 i .Q.. Does the - New Yo rk State Consumer
~

18 " Protection Board involve itself in dealing with'

-19 , law 'en fo rcemen t ag enc ie s, to either anticipate or"

.

~20 deal! with d emon stra tions?<
.,

' '

,

21; A. I would . say no , unless-we were asked.

122 Q. I take it you don't have any specials

..
'23- b'ac kg ro und in that area?

p- ,

t/ 24 ,A. Law enforcement?

25 Q. Yes.

,
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2 A. I would say -- well, I en fo rce the law

3 on my own, but I would say no. Although I would

4 say that I do have experience in f ollowing what it

5 costs LILCO to pay for demonstrations because

6 usually that money is sought in rate cases and I

7 review those rate cases, so although I d on' t have

8 specific expertise in dealing with the

9 demonstration security themselves, you have to

10 remember tha t my agency eventually must make a

11 recommendation on the cost, so we have reviewed

12 cost f ig ure s in the past and will continue to

Q
13 review them in the future, as to the

14 appropriateness of the expenditures, as to the

15 amount of the expenditures, as to whether the

16 ex pend i ture s should be i ncl ud ed in the rate base

17 or not.

18 0 Assume with me for a minute, because I

19 don't want to get into an a rg um en t with anybody

20 about what the NRC's r eg ul a tio n s allow or don't

21 allow or whatever, but assume with me for a m in u te

22 that LILCO, once it has qualified on-site diesel

23 generators, will have the r ig ht to engage in low

24 power testing with nothing further.

25 A. Am I a s s um i ng that there is also an

_ _ . . . . .
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| 2 accepted emergency response plan?

3 Q. No. Just acsume with me that that

4 right will exist when LILCO has qualified diesel

5 generators on site. Further assume that the

6 purpose of the exemption request is to allow low

7 power testing to be conducted prior to the

8 qualification of on-site diesel generators.

9 MR. LANPHER: The first assumption is

10 just assume that they have the right once they are

11 qualified?

12 MR. ROLFE: That is correct.

13 MR. LANPHER: Thank you.

14 Q. Are you with me so far?
,

15 A. Yes, I think so.

16 Q. Of the f ac to rs that I understand you to,

17 say lead to your conclusion that the granting of

18 this exemption will constitute a burden on the

19 ra te payers, the only one that I und er s ta nd will

20 increase because of the earlier performance of low

21 power te s t i ng is the possibility of demonstrations

22 and the attendant security cost. Am I accurate?

23 A. I don't think so because I think that

24 again, you are not making the assumption that the

25 plant is g o i ng to be, or are you making the

.- _____ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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2 a s s um p t io n that the plant is going to be getting a

3 commercial license? Are you making that?

4 Q. No, I am not making that assumption.

5 A. Then I couldn't agree with that

6 s ta tem en t because if you are not making that

7 assumption, then you are talking about costs such

3 as the d ec omm i s s io n i ng costs of a c o n t am in a ted

9 plant, the inability to sell at full value the

10 cost of fuel that hadn' t been used as opposed to

11 been used, the inability to sell parts of the

12 plant that may not have been used as opposed to

13 parts that have been used. I would say that those

14 are other factors i nv o lv ed there in addition to

15 the security costs.

16 0 Those other f ac to r s will be there at

17 any time the plant conducts low power testing

18 before a full power operational license is g ran ted ,

19 won't they?

20 A. Those f ac to r s would be there. However,

21 again, there is no i nd ica t ion that there would be

22 a commercial operating license, so that if those

so that if it wasn't a commercial23 factors ~~

24 operating license, I would not want to balance the

25 cost of that money or the cost of those th i ng s

._ _ _ _ - - _ _ _ _ - _ _ _ _ _ _
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2 such as the d ecommi s s ion ing , et cetera, with the

3 chance that the plan t may never get operated again,

4 may never be o per a ted commercially.

5 Q. I understand what you are saying there.

6 I guess what I am asking you is just to try to get

7 a little bit more particular. Rem ember my

8 a s s um p t ion s , and my assumption was one, that the

9 plant will be able to engage in low power testing

10 without an ex em p t io n once qualified on-site diesel

11 generators have been qualified, without an

12 eme rg enc y pl an , without a full power license.

O
13 A. Right.

14 Q. In that scenario you would still have

15 the risk, would you not, of not getting a full

16 power license and that you would have to incur

17 these decommissioning costs?

18 A. Yes, I understand. I d id n' t really

19 understand the question.

20 MR. LEVINE: If you want a minute or

21 two, if you want to stop for a few minutes .

22 (Discussion off the record.)

23 (Recess taken.)

24 Q. The second broad f ac to r that I believe

25 you enumerated as le ad ing to your opinion that the

,. . ..
_ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ - _ _ _ _ _ . . _
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2 g r an t i ng of this exemption was not in the public

3 in te r est was your belief that based on your

4 experience in construction, I believe you sa id ,

5 that LILCO was unable to properly construc t the

6 plant and that the plant was poorly managed.

7 We may have already covered this when

8 we were talking about the burden on the rate

9 payers and your personal opinion about safety of

10 the plant. Are there any aspects of LILCO's

11 inability to properly construct the plant as you

12 perceive it that we haven't discussed?

O
13 MR. LEVINE: May I state a short

14 objection just to correct the l a ng uage . I don't

15 think he ever mentioned his ability or his

16 experience in construction. I think he sa id his

17 ability in overseeing LILCO's history of

18 con s tr uc t ion .

19 A. Right, I am not a construction worker.

20 Q. With that caveat.

21 A. No.

22 Q. So we covered all the construction

23 issues that you perceive?

24 A. Yes. Well, we have covered them either

25 specifically or in gener al in the context of the
|
|
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2 reports that I m en t ion ed be fo re . We have covered

3 all that.

:4 Q. The reports that you mentioned were the

5 pre-file testimony in the PSC case?

"6 ' A. Yes, the prudency case.

7 Q. The prudency case be fore the Public

8. Se r v ic e Commission?

9 A. Correct.

110 'Q. Would that also be true for the poor

11 management aspect of that facet of your opinion?

,ay 12 A. I thinkLwe have covered tha t also, yes.
\ ):
''

13' O. The third basis for your testimony I

14 understood to be your fear that the granting of

15 the ex emption mig ht add to the nuclear budget and

16 detract from other operations of the company and

17. the company's -ab ili t y to serve its customers.

18 A. ' Co r r ec t .

~19 Q. Have you performed any studies to

20 verify that fear?

u 21 A. My staff and I have reviewed the

22- c om p a n y ' s austerity program and we have surely

23 analyzed and studied the testimony that has been
,,

' ,i 24 filed in the current rate case r eg a rd i ng the
L

-25- austerity plan, and based upon those studies and

b' -
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2 analyses I have made that crinclusion.

3 Q. Are there any special additional costs

4 of which you are aware arising from the granting

5 of this e x em pt i o n and LILCO's concomitant

6 performance in low power testing as opposed to

7 s im pl y the per fo rmance of low power testing

8 without the exemption?

9 A. Yes, I think that if the exemption were

10 g r an ted , you are talking about starting the

11 testing at an earlier time. Therefore the cost on

12 an annualized basis would be greater to the

13 company.

14 Furthermore, again, if you were to be

if LILCO were to be granted the15 granted --

16 ex em pt i o n at an earlier time, based upon their

17 current financial condition, I think that it would

18 put a severe squeeze on the c om pa n y ' s financial

19 resources at a time when the c om pa n y is running

20 out o f money. If there were more time elapsed,

21 that may not be such, because of the possibility

22 of LILCO getting beyond those problems, so I think

23 t im i ng is extremely im po r ta n t and critical, and

24 obviously if the compa ny had a cash flow probtem,

25 they would solve that like they have solved it

_ - _ _ _ _ _ _ - _ _ _
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2 recently, and that is to cut back on the daily 0

3 and M expenditures as opposed to the nuclear

4 -budget.

5 In my opinion that would decrease the

t 6 ' efficiency of service and possibly put the c om p a n y

7 in j eopardy of providing sa fe and adequa te service.

8 I think the t im i ng is critical, and I think that

9 granting an exemption in my mind is speeding up

10 the t im i ng by which LILCO wo uld be able to low

11;- power test, and in my opinion financially they*

,-q 12 co uld n' t - wi th s tand that without a f f ec ting sa fe and

)s
^~

13 reliable-service on a daily basis to its customers,

14- .to .t he i r customers.

15 O. In your opinion LILCO would be better

16 able to withstand that cost at a later date?

3 11 7 A. If they were able to,.they would be

18 better able at a la ter da te .
'

19' O. -If they were able to wha t?

20 A. If they were able to withstand testing

21 at all', the later the date, I think the better off

^

:22 they.would be and- the better off they would be in
.

23 -te rm s of not having to cut back on their service"

~.

' - 24 to the customer.

'

25, Q. Ex pl a in the basis for that opinion that

-
_ . . . - . - . - - - . . _ . . _ - . . . - . .
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2 the t im i ng has such an im pac t .

3. A. Let's take a hypothetical, that LILCO

4 were forced or LILCO were granted an exemption on

5 SeptemberEl as opposed to being granted an

6 exemption on December 1, as a hypothetical.

7 On December 1 LILCO might have the

8 bene fit. of r ece iv i ng rate relief from the Public

9 Service Commission, whereas they might not have

10 that benefit on September 1, the rate relief that

I am not saying I support the11 would allow.them --

;-4 12 rate ~ relief, but again in a h ypo t he t ic al , the rate
'

L
~

'13 relief that would allow them-to spend money on 0

14 and M expenditures under a normal basis.

15 I think that over the next six months
,

16 there are many financial decisions that have to be

17 made by the Public Service Commission and the

18 financial community that affect Long Island

19 Lighting, and I think that until those decisions

20 are made, there is going to be a severe cash

21 sho r tag e that the company is going to experience,

22 and granted an exemption, I think, would

23 exacerbate that cash shortage against the best
7-y .

) 24 interests of the ra te payers in terms of receiving'

s.

25 safe and reliable service.

_ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _
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2' Q.. Is your belief that the granting of the

.3. _ e x em p t i o n would exacerbate the cash sho r tag e

.4 fpr ed ic a t ed on ~ your helief that there wo u ld be

5- increased: costs incurred in connection with the

6 lowspower testing?-

'7 A .- 'I would.say that is one f ac to r .

8 Q. What are the others?>

9 A. I would sayfanother factor is

:10 experience, that when .the c om pan y in i t ia ted its

'll- austerity plan,-it le t .g o employees in every area

y, 11 2. of the1 company except1 nuclear , and I would expect
1.j .

require more funding in13: .that thef exemption might

114. theinuclear area.-- based upon their current

: l '5 -' budget levels, as I rev iewed them , would force the

[ 'l' 6 ' company to fire'or let go more people, and based

17 upon.the company's' announcing that they were'

18 -ab solu tely -no tJgo ing to' f ire anyone , now or in the

a19 ' future in the nuclear area, I would expect that

12 0 those people that were letLgo would be let go.in

J 21L the other ~ which do affect daily operationL areas

'22 and maintenance of the system. !
.

23- Q. Why do you think there will be
, . rN -

n I'"L/ 24 i n c r e a,s ed cost in the nuclear area once low power
,

>
.,

25 testing.begins?

:

a-
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.2 A I think there would be increased costs..

3 because the company would be engaging in new

~

4 . practices on a daily basis. I think they would

5 need new employee s. I think they would probably

'6 hire outside experts as well as contracted

7 em pl o ye e s to make sure that the testing went well.

8 I would think they would probably have to hire

9 public relations people alone in the nuclear area

10 to make sure that this was acceptable to the

11 'public, and I think that would result in increased

'12 costs.
j'-~s*

~

13 Let me say that those increased costs

14 would be far greater if the plant d id not receivep

15 a commercial license because again you would be

16 d i r t yi ng a clean plant, and that would increase

17, the costs to the c om pa n y , and I think that based
,

~18 upon that alone, the com pany could come in for a

19 rate increase based upon decommissioning, based

20 upon other factors, and even if those ra tes were

21 amortized over a certain number of years, that is

22 something that they really probably couldn' t do

23 now, as opposed to doing it once the plant were
yn

24 te s t i ng for low power. The exemption would move'

;

25 it tha t much closer .

_ _ - _ - _ _ _ _ - _ - _ - - - _ _ _ _ _ - _ - _ __ _ _ - _ _ - _ _ _ _ _ _ _ ___- - __ -_- _- _ _ _ _ _ . _ - _ _ _ _ _ _ _ _
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.

2 Q. Do you have any-knowledge as to the

3 amount of increased expenditures that you believe

'4 would be incurred if low power te s t i ng b eg in s?

5 A. No.

6 Q. Do you in fact know that additional

'7 operators or any other personnel would have to be

8 hired?

9 A. I would say based upon what I have read,
7

10 based upon announcements that I have read. That

11 is how I would say tha t there would be an
~

12 increased cost.7~
~'

13 Q. What announcements have you read that

14 say that additional personnel would have to be

15' hired .fo r low power testing?
_

16 A. Statements made by former chairman of

17 the board Charles Pearce, statements made by
,

18 .several board members and company o f ficers over

L
~

the last few years when a low power license has19

120 been discussed in the news a lot.

21 Q. What exactly did they say?

22 'A. You would - have to ask them, but

23 generally what I got out of what they said was

24 that they would need more manpower to te st out

25 plants at low' power than they currently have, and

L'
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.

1
'

" tha t some ~ of tha.t manpower is in - terms of hiring-

n
' ~ operators that they don' t have on site.3"

i
4 g, I know r ig h t now, as an example, they

d' / 9 4 ,

5 ,[id they're havin'g difficulty to operate the
?> - t,

j
6 - 6: plant even at low power because a lot of people

'x
'

7 ' don't think the| plant is ever going to operate,

N a s's ' m i ng you granted them an ex em p t ion and8 and u

9 |a s s um <ing that the pl an t went to test low power,<

10 people would have to be hired, and people that

11 they don' t have now, and that would add to the

g 12 . cost o f ' t he c om pany .
e \.

/ $ ,,

~ 13 ! Q.,' Wh'o m'ade that s ta tem en t?1 '
-

,
,

14 .A. Who made what statement?
t,

15 Q. The statement the right now additional

16 operators need to be, hired before low power
. . .

17 testing can be conducted.
,

N|:< 18' A. I don't kr,aow his name, but the ex and3 _gc,

19. the new person in charge of the nuclear aspec t o f;, x
,s ,.13

20 'Shoreham have made~ that s ta temen t very recently.
'

\

21- Q. sTWhere d id _ you see it or hear it?.

j '

h %|; -

'C 22 A. In the newspapers. I may have heard it

'23 on the radbo also, but pr imar ily the newspapers.'

. -g . ;?

O 24 Q. Do you know of your own knowledget
;v .

h.~ wh e t he r. LI LC O h,,a s ,afull sta f f of operators ready25
. ,

' '

3

a
-

,

N_ _ _ - _ . . . . _ _ _ - _ _ . . . _ _ - . . _ _ - _ _ . _ . - -___-_-.__.__w __ _ _ _ . - . _ .



-

|

_

1 Kessel 64*

2 to co nd uc t low power te s t i ng on the pa y r oll now?

3 A. Based on my own knowledge, I would have

4 to say no, since I don't work out of the plant.

5 O. Do you have any personal kn o wl edg e of

6 any increased costs which LILCO will have to incur

7 as a result of low power testing?

8 A. Let me say this to you. I have watched

9 LILCO construct the plant for ten years. I have

10 been involved in almost every rate case, and if

11 that were personal knowledge, I would say that

12 everything LILCO ever does costs more money, so I

13 would n' t see why this would be any dif ferent. I

-14 would say that is direct personal knowledge, being

15 involved in all of the rate cases that I have been

16 involved in.

17 0 That is a personal deduction based on

18 past experience. I understand, but do you have

19 any personal knowledge of any specific increased

20 costs LILCO will incur when it begins low power

21 testing pursuant to this e x em p t i o n?

22 A. Beyond what I have told you already?

23 0 You haven't told me any al read y.

24 A. I think I have. I think I have told

25 you of the need for operators and other things.

k _
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"i 2 When you say personal knowledge, le t's be clear.

3 Acco rd ing 'to my quali fica tions I don't work for>

'

4 the company. Short of working for the c om pan y , I
,

'

5 could n' t possibly have that personal knowledge,

6 but ba sed upon what I have r e ad , what the company
,

74 has sta ted , their past experience in rate cases,
. -

8 their past ex pe r ience in con s tr uc ting the plant,

''

9 which I consider to be a wealth of experience, I

10\ would say that there is going to be increased

11 costs. Do I have personal kn o wl edg e , am I going

'

12 to be hiring those people or making those
)

13 decisions? No, of course not.-

. ..

'

14 Let me just in terj ect , it is like a

,

cand y s to re . . If I were to buy or build a candy15

"

16 store from the bottom up, I would have to hire
..

j 17 people to construct it. I p r o b'ab l y wouldn't hire
.

18 someone to work-the counter until the store was I
_

_

19 open.
-

20 Q. You don' t know whether LILCO has those
'

.

21 operators, for ex am ple , on its payroll now.

-

k
-

22 A. When you say I don't know, based upon

; 23 what I have. read, ba sed upon the s ta f fing level of~

:

- 24 what I have read, I do know. Based upon working

5 25' at'the c om p a n y and k no w i ng their names, the answer
.
-

L
-

.

m

_

-
**
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2 would be no.

3 Q. Ag a i n I was just asking for your

4 personal knowledge as opposed to what you may have

5 heard or read as reported in the press.

6 A. When you say in the press, a lot of the

7 in fo rm a ti o n that I have discussed here I have

8 gotten out of s ta tem en ts made by company witnesses

9 on the stand in rate cases also. In other wo rd s

10 not everything I have told you here is based upon

11 what I have read in the press.

12 I have heard some of the statements

13 made personally at shareholder meetings. I have

14 heard some of the statements that I have said

| 15 today said on the stand under cross-examination at
1

16 rate cases. I don' t know that it is all in the

17 press. A lot of it is based upon the c om pa n y ' s

18 own presentations.

19 Q. Let me help you so you and I will be on

20 the same wav eleng th in future questions. When I

21 speak of personal knowledge, I mean things that

22 you know of your own personal experience,

, 23 knowledge, first-hand in f o rm a tio n as distinguished

24 from anything you have heard, read or been' told

25 from others.
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| 2 A. Let me say this to you. Unless I were
,

i

3 an em pl o ye e of LILCO, personal knowledge I

4 would n' t have, but if a c om pany witness speaks
t

5 under oath on the stand, I would assume that that
i

6 in f o rma t ion were correct, to the best of his or

"

7 her knowledge at the time that he made it. You 1--

8 don't consider that personal knowledge. [

.'9 Q. Not by me. _"_
10 A. The only way that there could be

w
11 personal knowledge is if I were an em pl o ye e of .$

12 LILCO, and then I wouldn' t be testifying here )O '

13 today againsu LILCO, so it doesn't really make

*
14 much sense, but I understand what you are sa y i ng .

15 Q. Have you heard any LILCO witnesses -

16 testify that there will be increased costs

717 directly a ttributable to the engaging of low power
?

18 te s t i ng as a result of this exemption being i-

_;
_

'

19 g r an ted ?
~

20 A. I have heard over the years witnesses

21 testify to that fact. .

22 Q. I don' t think you heard my question. I
--

23 sa id as a result of the exemption being g r an ted . s

24 A. I am sorry, I d id n' t hear that. No.
k

25 Q. What witnesses have you heard testify -

h

-.
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2 generally about increased costs attendant to low

3 power testing?

4 A. I would n' t remember their names o f fhand .

5 Q. Where d id you hear the testimony?

6 A. At LILCO rate proceedings.

7 Q. You sa id that LI LCO mig ht be better off

8 waiting until later to cond uc t the low power

9 testing because its financial condition, as you

10 perceive it, m ig ht be ameliorated, and one of the

11 things you mentioned the possibility of would be a

12 request for rate relief which might be granted.

O
13 A. That is one possibility.

14 Q. Is there any such pending request for

15 rate relief?

| 16 A. Yes, there is.

17 Q. Has it been adj ud ica ted yet?

L 18 A. No, it hasn't.

19 Q. What is the position of your ag ency

20 with respect to that request?

21 A. We have been opposed to the granting of

22 any increase, and we have supported actually a

|
23 decrease of a pprox ima tely $98 million.

24 Q. So based on the position your agency is

25 taking, LILCO would clearly not be in a better

. . . . .
. . .
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2 position to wait.

3 A. Based upon the position our agency has

4 taken, I would say that is true. However, based

5 upon the current status of the case and the

6 recommendations of the administrative law judge, I

7 would say it is more likely that the company may

8 get some rate relief.

9 Q. What is the position of the

10 administrative law judge?

11 A. He has recommended that the Commission

12 grant LILCO the full request of $281 million.

O
13 Q. Effective when?

14 A. He d id n' t say. I think he said

15 effective as soon as possible. He d id n' t ruelly

16 give an effective da te .

17 Q. So if that were the case and that

18 decision were to be im pl em en ted , there would n' t be

19 any need to wait to c o nd uc t low power testing,

20 would there?

21 A. I think there would be because there is

first of all, we don't know the t im i ng= 22 nothing --

23 of that increase. Second of all, we don' t know

24 that LILCO wo uld n' t come in for another emergency

25 rate increase immed ia tel y following that that

a
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2 would have to be adj ud ica ted as well.

3 MR. LEVINE: That was a hypothetical,

4 r ig h t?

5 MR. ROLFE: Yes,

6 Q. So what you are saying is that any

7 possibility of future rate increases, to the

8 extent they were granted, would improve the

9 com pa n y ' s position and therefore you think the

10 c om p any would be better off if it waited to

11 cond uc t low power testing until they could get in

12 as good a financial condition as they possibly

13 could be put in?

14 A. I would say that is true. That is not

15 to say that I support rate relief for the company.

16 I don't, but based upon the reality of the
:

17 situation, I would say that was true.

18 Q. Have you taken into consideration any

19 possibility that the granting of this license

20 mig h t improve LILCO's financial condition by

21 g iv i ng it additional access to financial markets?

| 22 A. I have taken that into consideration,

23 yes.

24 Q. Do you have an opinion as to whether

25 that is true?

_ _ _ _ . . ..
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4 2 A. I think it is not true. i,

[3 Q. Why do you think so?
L.

[
-

4 A. Because I think the uncertainty would-

-

5 be there until the plant got a commercial -

i_

6 operating license, and I don' t believe that the |_
.

l_7 uncertainty would be reduced by granting an
m

8 exemption. E
?=

9 Q. Ag a i n is that based on your own y_

10 personal opinion or do you have any contacts with :~
-

11 lenders that would lead you to that conclusion? '

12 A. I would say it is ba sed upon my own [

. O -
13 personal opinion. I have some contacts with p

14 lenders, and I have talked to some lenders. My (
t~

15 staff has talked to some lenders. It is based on "

--

16 a number of those facts. Also reports that I have -

17 read in the press from lenders who have commented E

18 on that issue, so it is a combination.
r

19 Q. Can you give me any specifics of what y
20 you have read in the press concerning that issue? _

21 A. I recollect reading in the press that }
_

22 lenders would probably not be satisfied or have

23. faith in the c om pa n y until a commercial operating I

24 license were g r an ted and that in te rmed ia te steps I
E

25 at this point would not be too helpful. i
1.

_

. _ _ _ _ _ _ . . . . .
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! 2 Q. Do you know who sa id that?

3 A. I don't remember.

4 Q. Do you know when you read it?

5 A. Very recently. I have read it,

6 continually, but very r ecen tly. I have read it

7 within the last couple of weeks.

8 Q. Other than what you read in the press,

9 have you seen or been privy to any reports

10 concerning LILCO's financial co nd i t ion that

11 discussed the ability of LILCO to gain additional

12 financing and the im pa c t of this low power license?

13 A. I am a stockholder i r. the c om pa n y , so I

14 have read the annual report of the company.

15 Q. Does that bear at all on this issue?

16 A. I think it bears somewhat on this issue,

17 on its f i n e.n c i n g needs.

18 Q. Does it discuss at all the possibility

19 that the granting of an exemption to LILCO to

20 co nd uc t low power licensing or the granting of any

21 low power license might improve the company's

22 ability to gain that additional financing?

23 A. I don't recall.

24 Q. Have you seen any other reports or

25 discussions of that issue?
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2 A. I wouldn't want to say absolutely no

3 because I read a lot of reports that come before 1

4 me as head of the Consumer Protection Board, and I

5 could have read reports such as that. I don't

6 know for certain.

7 Q. I take it you don't recall any right

8 now?

9 A. I don't recall any specific reports.

10 Q. Has your agency s t ud ied that issue?

11 MR. LEVINE: Could I just respond for a

12 second? I believe that is consistent with the

O
13 testin ony of company witnesses Crews and Wiggin,

14 from the various banking houses, whose position
..

15 was that these were not relevant. The investors

16 were looking at the Commission decision. They

17 weren't terribly concerned or were going to make a

18 decision on low power testing license one way or

19 the other. They were looking for rate relief.

20 A. I have read that testimony and that is .

. .

21 testimony that was filed as an update in the LILCO

22 rate cases by LILCO.

23 Q. In the rate cases?

24 A. Yes.

25 Q. And they were LILCO witnesses?

__
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2 A. They were LILCO witnesses. They were

3 not working for LILCO. In other words not

4 employees. They were consultants.
:

5 MR. LEVINE: One of them is from Paine

6 Webber.

7 Q. The substance of their testimony was

8 what?

9 A. The substance of their testimony was

10 basically that the factors of an ex em p t i o n or any

11 other factors in that area would not be relevant

12 to their gaining access to the financial market at

O
la an earlier date.

14 MR. LEVINE: We are playing now with

15 recollection. I think it was more related to the

16 fact that the essential f ac to r was the signal of

17 the Commission, and that everything e l's e was

18 secondary, " signal" meaning a commission decision

19 r eg a rd ing the rate issue.

20 (Discussion off the record.).

21 Q. In our discussion off the record I

22 understood that you or your counsel's recollection

23 was of the te s t imon y as given in the rate case by

24 LILCO's sponsoring witnesses, not necessarily

25 LILCO em pl o ye e s .

--

_ _ _ _ . _ . . _ . . . . . .
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2 MR. LEVINE: Except for Mr. Sideris,

3 the vice president of LILCO.

4 Q. It was that a signal from the PSC

5 concerning the rate increase was the single most

6 im po r tan t factor for LILCO's gaining additional

7 financing. Is that accurata?

8 A. I would say t h e. t is so.

9 Q. In the course of that testimony d id

10 they discuss the need for a low power license as a

11 secondarily im po r ta n t factor? If you d on' t recall,

12 please tell me you don't recall.

13 A. I don't recall.

14 MR. LEVINE: I would be perfectly

15 willing to be sworn, if you like.

16 Q. Would it be fair to say that the t im i ng

17 aspects of the extent to which low power testing

18 m ig h t detract from LILCO's other services to its

19 customers is speculative and depends on a lot of

20 different factors, for ex am ple the granting or not

21 granting of the rate relief?

22 A. I don't knc that I would call it

23 speculative, because eventually those decisions

24 have to be made, but they surely are dependent

25 upon external forces.
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2 Q. Which can't be pr ed ic ted with any di
dil
a

3 accuracy? g
-

4 A. Which can be pr ed ic ted with some IE

5 accuracy within a certain sphere of time, but not jy
n

6 as to the specific date or time, that is correct. ;-
er

7 MR. LEVINE: Just to clarify the record, {.
8 the c om pa n y would not g iv e a specific austerity

. -aa
1
-

9 b udg e t-r ela ted cost saving in the r a te year. They 98

-d

10 sa id it wa s 60 to $80 million. Because they }]
E

11 i nd ica ted it was so difficult to project these _a
m
%

12 costs, they did not indicate how high the -

O e
13 austerity budget-related measures, how co s tl y they Z{

=

=,j14 may be in the rate year.
--

15 Q. Am I r ig ht that in dealing with the g-
M

E!16 austerity-related measures and the inability to
ni=

17 predict the financial im pac t , that all relates to jj
"!

18 LILCO's non-nuclear operation; is that r ig h t? ;,
i

19 A. The austerity cuts were made in the "3
.

EE
20 non-nuclear area, that is correct. I don' t know

A
21 that you can totally separ a te in a c om pa n y its q=

22 nuclear from non-nuclear in terms of its overall 25
_

=
23 impact. Yes, the austerity cuts were made o nl y in 3E

24 the non-nuclear area.
4

25 Q. Do you in te nd to express any opinion ;j

7
$

- . _ - . . .
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2 concerning any public interest aspects to the

3- d i s pl'ac em en t ~ o f oil that m ig h t result f rom ~ the"

~

~4 . opening of ; Shoreham?
,

-5 A.- No.,

w
k: y

, - 6 Q. Do you. intend to express any opinionit '' --

w
.,

f), , ~7 A. Can I say, by saying no, that doe sn' t
9.6
f, :: 8 mean thatLI agree or don' t agree with that

9 statement.

- 10 Q. I am simply asking whether you intend

111' to= sponsor any testimony in that r eg a rd .

na '12' A. Fine.
t

A.f'

13- Q. Do you' intend .to express any testimony

M R14 - in the' low power. licen sing hearings concerning
y

1 5- .LILCO's-claim that granting of the exemption might

16 have certain tra in ing - bene fi ts with respect to its

17 . operators?

' " - 18 A .- No.
-

..

19 .Q.. Do you intend to express any opinion or

20 offer any testimony in the low power licensing
'

21 proceedings'concerning LILCO's good faith efforts

22 'to comply with the r eg ula t ions from which it seeks

23 an ex em pt i o n?

't] .L 24 -A. No.

25 Q. Do the opinions which you do intend to

.

w
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2 express in the low power licensing p r oc e ed i ng s

3 represent your own personal opinions, or are those

4 official views of the agency?

5 A. Those are official views of the agency.

6 Q. Have they been f o rm ula ted by the agency?

7 A. Yes.

8 Q. Has the ag enc y received any direction

9 from the Governor concerning those views?

10 MR. LEVINE: Can you define what you

11 mean by " direction" first? I don't quite

12 understand the word.

13 MR. PALOMINO: First of all I want to

14 claim executive pr iv il ege , if he d id . Secondly,

15 if you want to explain what you mean, it m ig ht

16 make it easy.

17 A. I am not sure I understand what you

18 mean by that.

19 Q. I don' t know how to be more specific,

20 because I don't know what form the d irec tion might

* 21 take.

22 A. Could you repeat the question?

23 Q. Has the agency received any d irection

24 from the Governor with respect to the views which

25 you intend to express at the --

_ . . _ _ _ ._
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2 MR. PALOMIKO: Are you asking d id the

3 Governor suggest what positions he should take?

4 Is that what you are asking?

5 MR. ROLFE: Yes.
.

6 A. Has the Governor suggested positions I

7 could take? I would say yes. The Governor and I

8 have talked on a number of occasions for a number

9 of years on many issues. Has he specifically

10 directed me to take one position as opposed to

11 another, I would say no.

12 Q. What suggestions d id the Governor g ive

O
13 you concerning positions you might take?

I would say that14 A. I really wouldn' t --

15 the Governor has asked me to review the im pac t of
.

16 the Shoreham plant on the rate payers of Long

17 Island. The Governor has never you have to--

18 u nd e r s ta nd that I have to separate Mario Cuomo

19 from the Governor because I have talked to Mario

20 Cuomo about Shoreham for five or six years, and

21 there has been an evolving discussion about

22 Shoreham and my feelings and his feelings, so I

23 don' t know in all of that time that the Governor

() 24 has ever instructed me to do an yt h i ng .

25 The Governor has made suggestions. I

,. . _ _ _ _ _ _ _ _ _ _ _ - _ - _ _ _ _ _ _ _ _ - _ _ _ _ _ _ . __
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:

2 have made suggestions to the governor.

3 Q. Has the Gov eJ no r mad e any suggestions

4 with respect to your participation in the low

5 power licensing proceedings specifically?

6 A. To me d ir ec tl y?

7 Q. Yes.

8 A. No.

9 Q. To anyone in your agency?

10 A. Not as far as I. know. .

11 Q. Has your ag enc y issued any reports or

12 any written documents in any way commenting on the

13 exemption request?

14 A. No, we have not issued up t o' this point

15 anything.

16 Q. Do you intend to issue any such

17 d oc umen ta t io n?

18 A. I think we do intend to file testimony.

19 Q. Other than testimony.

20 A. I would say at this particular point, I

21 would not know. I really would n' t know. I

22 couldn't sa y d e fini tivel y ye s or no.

23 Q. Has your agency issued any reports or

24 any kind of written d oc umen ta ti o n concerning the

25 issue of low power testing at Shoreham?

.
.
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2 A .. 'Ind i r ec tl y , I am sure we have. I don't'

.2

;3- .know we have issued reports, but we may have made

4 .public statements on that.

5 MR.- LEVINE: By reports you mean

6 wr i t te n --d oc um en t s ?

7 MR. ROLFE: Any kind of written

8 document.

-9 .A. We may have issued a press release or

10 something. Nothing beyond that, though,

11 Q. Does the agency have an official

. ,s 12 position paperoor any other' kind of report-
-( )

^

~ 13 discussing its views as to whether Shoreham should

14 o per a te in.any facet?

15 A. We have filed a considerable amount of

16. te s timony over. the years in rate cases, and I

17 _would say that would contain our views on Shoreham.

18 'Q. Is there anything other than your

19 testimony?

20 MR. LEVINE: Ob v i o u s l y the prudency

21 proceeding.

22 A. The work we have done in the prudency
.-

23 i nve s tig a t ion .
i-m

! A._s) 24' O. Which culmina ted in testimony?
!_(

25 A. And exhibits, correct. The briefs that

V
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2 weLhave filed in those proceedings. I wo u ld say'

3 those a r e - .the positions that we have taken.

let me say this. We may have also4 -Beyond that ----

5 'I.have published, as I said to you earlier in the>

6- b eg i n n i ng s of this, I have published some articles

7 on Shoreham which I think pretty much clarifies

8: .our position-on it. Some of them have been

9 leng thy enough to call it a position paper,

- l CF 'particularly the one that we published last week.

11 Q. Was the one last week the one that was

' pj~s 12: in Newsday, June 277'

1 1A ,e
21 3 'A. Around June 27, r ig h t .

,

14 Q. _ 'D'i d you author.that article?
.

'15 : A. Ye s ,- : t h e article that we are-referring
'

s

16'- to?

..
17 Q. Yes, the article that appeared in

: 1984.:18 Newsday on June 27,

11 9 . A' . . Yes.

20- .Q. Do-you intend to express any opinions

21) -or proffer any testimony at the low' power
-

-22- _ licensing hearings concerning the status of the
,_

a

12 3 ' con s tr uc t ion ' at Shoreham?
Vx

~the best o f my knowledg e.- d) :24 A.- 'Not.toa '

~25 MR.- LEVINE: Can you clarify _what you

'

_

. , . - ., - . 4,- , . - . _ _ . , r v.-, . . , - , ..,,---r.,,--~ ..--3 ~ . . . . . , . , , . - . _ g_w,,---m...,.r- -e.-
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@ :2 mean:by " status of the construction"?

3 MR. ROLFE: Whether it is complete or

4 the extent to which it may be completed.

5 A. Not to the best o f my knowledg e.

6 Q. I understood you earlier to say one of

;7 the reasons you don' t think the plant is safe is

-8 because of some views you hold concerning its

9 inadequate construction.

10 .A. Correct. That is different than what

11. you just asked.

jA 12 Q. Right. In - d iscus sing the burden on the
:( }

''
13 ra te - payers , do you i n te nd to quantify that burden

14 in any. fashion in your testimony?

15 .A. That is possible. I don't know at this

~

16 particular point.

17 Q. Have you f o rm ul a ted such a

18 'quantification?

19 A. When you say have we formulated --

20 MR. LEVINE: You mean specific numbers?

21 MR. ROLFE: Yes.

22 A. I would say in the course of rate cases

23' we have. Those numbers could surely be
.; O

'

(l 24 ex tra pola ted and used in this proceed ing . Whether

25 we will do that or not, I couldn't tell you now.
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'

2 Q. If you were to do that, do you know

3 which numbers you would use? By that I mean I

4 understand there are various r a te proposals und er

5 consideration as to how Shoreham will be treated .

6 if a license is granted.

7 A. I don't know at this time what specific

8 numbers we would use. That is something that
:

9 would have to be the subject of analysis by my

10 staff and review by myself.

11 Q. That has not been done at this time?

12 A. That is correct.

13 Q. Has your staff or anyone at your ag enc y

14 performed any c om par i son of the rate increases or

15 cost to the customer between Shoreham coming on

16 line three months earlier as a resul t of getting

17 low po wer testing com pl e ted pursuant to the

18 granting of an e x em p t i o n and Shoreham c om i ng on

19 line later because low power testing was c om pl e ted

20 after a full power o pera ting license was granted?

21 MR. LEVINE: I don't think we have done

22 the s pec i f ic analysis. Ho wev er , the company's own

23 numbers indicate, all things being equal, $40

24 million a month as the difference.

25 A. We surely have done analyses in the
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2 past and continue to do analyses of the monthly
-

-

3 cost of various options. I d on' t know that you

i 4 r ela te them d i r ec tl y to the exemption. You know

5 what I am s a y .i n g .;

6 Q. First of all let me ask you do you

7 agree with Mr. Levine's assessment, that you have
r-

8 done studies and they have shown a --

9 MR. LEVINE: No, the company d id . All
1:
- 10 I said is that is what the company said,

11 Q. Has your agency done any studies
I
_

_ 12 concerning the increased cost or the savings to
i -

i 13 the consumer as a result of Shoreham c om i ng on

k 14 line at various times?

15 A. My agency participated in the
'

_

- 16 preparation of the Marburger report, which surely
~

L
' 17 looked at that.

18 Q. Do you recall what its conclusions were,
h
- 19 your ag e nc y' s ?
.

a 20 A. No, because I was not the head of the

1_

f 21 agency at the time the s ta f f report on that report

_. 22 was being done.

h
- 23 MR. LEVINE: We had a person who is"

s 24 responsible to assist the Marburger Commission

25 with the Public Service Commission representative

s
_ _ _ _ . . . . _ .
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| 2 and an energy o f fice repre sen ta tive . They were

3 assisting. It wa sn ' t necessarily a position that

4 we espoused.

5 A. We did a lot of the staff work.

6 Q. Has your agency taken any position in

7 the so-called prudency investigation by the Public

8 Serv ice Commission concerning delay costs to the

9 consumer from Shoreham?

10 A. I would say yes.

11 Q. Does that position involve any

12 quantification of the amount of delay costs?

13 A. I would say yes.

14 Q. Can you tell me what the results of

15 that quantification are?

16 A. I don't remember the numbers

17 specifically, but we do quantify in the testimony

18 and exhibits the cost of the delay to ra te payers

19 attributed to the various f ac to r s in the testimony.

20 Q. Do you know whether that is quan ti f i ed

21 on a monthly or a yearly basis?

22 A. I don't remember.

23 Q. Was that testimony prepared under your

24 supervision and direction?

25 A. It was prepared under my supervision
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2 and direction, along with the supervision of the

3 other Commission members in that testimony who

4 prepared that, who that testimony represents.

5 Q. Who are those other Commission member s?

6 A. The County of Suffolk and Long Island

7 Citizens in Action.

8 Q. Who was the witness who sponsored that

9 testimony?

10 A. There were a number of witnesses.

11 Q. Were you one of them?

12 A. No, I was not a witness in the prudency

O
13 inve s tig a tion .

14 Q. Was anyone from your agency one of them?

15 A. No. I think all of the witnesses were

16 consultants that we had retained, the Commission

17 had r e ta in ed .

18 Q. Did your staff pa r tic ipa te in that

19 study at all?

20 A. Our staff surely did some work on the

21 s t ud y and our staff was in regular communication

22 with the consultants as well as with the other

23 parties.

24 Q. Did your ag ency endorse that testimony?

25 A. Yes.

---.

. _ _ . . . .
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2 MR. LEVINE: In fact j o in tl y sponsored.

3 Q. You understand it was jointly sponsored

4 by your agency?

5 A. Yes, the testimony was sponsored by our

6 agency, along with the other parties I mentioned

7 to you.

8 Q. Forg ive me if this is obvious, but have

9 you ever worked in a nuclear power plant?

10 A. Not to my knowledge. No, I haven't. I

11 haven't physically worked in a nuclear power plant.

12 I surely have been in a nuclear power plant where

13 I have co nd uc ted work. You u nd er s ta nd what I am

14 saying.

15 Q. You have never been employed by a

16 utility to work in a nuclear power plant.

17 A. No.

18 Q. You told me earlier you were not an

19 engineer. Do you have any eng ine er i ng background?

20 By that I mean engineering education.

21 A. No , sir.

22 MR. LEVINE: Formal educational

23 b ac kg ro und , rather than eng in eer i ng that one must

24 learn in the course of these processes.

25 MR. ROLFE: Right.

_ . _ . . -
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-2 Q. Did you understand my question to mean

3 formal education?

4 A. Yes.

5 Q. Other than what is done in the state

6 en e rg y plan and any contribution you may have made

7 to that plan through intervention, does your

8 agency have any position as to whether Shoreham

9 will decrease the oil dependence of Long Island in

! 10 any beneficial way?

11 A. I don't know that my agency has taken a

12 formal position o u t s id e of the S ta te En e rg y Master

13 Plan. I surely have a feeling about it, but I

14 don't know that my agency has ever taken a

: 15 position.

16 Q. I take it your feeling is that it is

17 unnecessary for that purpose.

18 A. That is correct.

19 Q. Is it your opinion that Shoreham is not

20 needed because the power that m ig ht be generated

21 by Shoreham could be gotten from other sources?

22 A. That is one f ac to r .

23 Q. What are the others?

24 A. You have to repeat the question.

25 Q. I think you sa id it was your personal

_ _ _ _ . .
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2 opinion that Shoreham is not n e ed ed to decrease

3 the oil dependence of Long Island.

4 A. R ig ht .

5 Q. I asked whether it was your opinion

6 that that was the case because sufficient en e rg y

7 could be ob ta in ed from other sources, and you sa id

8 yes, that was one of the factors. The next

9 question is what are the others?

10 A. I would say reliability and whether or

11 not the plant as it is constructed would be a

12 reliable p r ov id er of en e rg y , is another factor.

13 In my per sonal opinion it would not be.

14 Q. So in other words you don't think it

15 will help alleviate the dependence on oil because'

16 you don' t believe it will function reliably and

17 provide the electricity that everyone expects?

18 A. That is a fact.

19 MR. LEVINE: Except for one comment, he

20 said that everyone at LILCO expects.

21 Q. That the plant is ready for.

22 A. Right.

23 Q. Do you intend to express any opinions

24 in your testimony other than those that we have

25 already d iscussed this morning?

km I up
_ _ _ _ _ _ _ _ _ _ _ _ _
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a 2 A. At this point I don't think so. I
+j

> 3 think the general opinions of what I have
/N
[',a 4 ex pr e s s ed to you~ today are those that I would be

4 5 ex pr e s s i ng in my testimony. Obv io usl y be tween now

6 and then there may be refinement of those

7 positions, but in te rm s of general areas I think

8 we have covered at this point what I an t icipa te

9 testifying to .

10 0.| Wnen you say refinements, do you mean
,

11 more specifics you might add in support of some of

12 t he s'e g e'n e r a l views?

13 A. Yes.

14 (Continued on following pag e)
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2 MR. ROLFE: I will r em i nd you of the

3 Board's o rd er , which I am sure your counsel is

4 aware of, that discovery responses be l im i ted and

5 that includes deposition testimony, so as soon as

6 you arrive at any such refinements, I would ask

7 you to let Mr. Pa l om i n o know and ask Mr. Palomino

8 to let me know.

9 I have no further questions.

- 10 MR. PALOMINO: No questions.

11 MR. LANPHER: No questions.

12 (Time noted: 12:55 p.m.)

13

14

15 Subscribed and sworn to before me

- of'j/ - ld b 1984.16 this dhm day
a 3

17

18
_

' ~N_\W 'l

-- . - f, 7
20 E3 F. WARDEN, JR.'

* Notary Pubuc,@ State of New York# Cual;f:ed in unty
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4 STATE OF NEW YORK )
) ss.:

5 -COUNTY OF' HEW YORK )
,

6

, 73 1, DOUGLAS BURKE, a No ta r y Public

'8 within and for the State of New York,

9 do hereby cer ti f y:

.

10 That RICHARD KESSEL, the witness
4

.. , ?,

11 whose deposition is hereinbefore set forth,

12 was duly sworn by me and that such -
.

.

> 13 deposition'is a true record of the testimony
., ;,.

'

14' , ' given by such witness. .

y' 15 ' I further certify that I am not

~ ~^ ':r ela ted to any of'the parties to this action16;,-

.

~1:7 ' by blood or marriage; and that I am in no

18 way interested in the outcome of this matter.
~

19 ' -IN WITNESS WHEREOF, I have hereunton- -

w. ,(
;f ~ 20 't set my hand this-2nd day'of July, 1984.
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'
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