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Before the Atomic Safety and Licensing Board """

In the Matter of ‘84 00122 P14

Docket No. 50-322-0L-3
(Emergency Planning .
Proceeding) SRRl

LONG ISLAND LIGHTING COMPANY

(Shoreham Nuclear Power Station,
Unit 1)

LILCO'S MOTION TO STRIKE UNAUTHORIZED PLEADING

On October 15, counsel for Suffolk County and New York State
filed an ostensible "Response”l/ to the NRC's opposition to
LILCO's August 6 Motion for Summary Disposition of Contentions 1-
10 (the "Legal Authority" Issues). That "Response' is an
unauthorized pleading in violation of Commission regulations and
previous rulings of this Board, and should be struck and given no
consideration by the Board. If the Board does not strike it,
LILCO requests lesve to file a reply to it within five working
days of the Board's decisicn.

1. The Commission's pertinent regulation, 10 C.F.R.

§ 2.749(a), contemplates the filing of a motion for summary dispo-
sition and of answers supporting or opposing it. It also provides
that an opposing party may file a further response if, but only

if, two conditions are met: he may "respond in writing to new

1/ None of the signators of the "Response" has entered an
appearance in this proceeding. However, LILCO does not rely on
this fact to establish that the "Response" is unauthorized.
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facts and arguments presented in any statement filed in support of

the motion." (Emphasis supplied). The unauthorized SC/NYS "Re-
sponse"” does not meet either of these tests. The subject-matter
of the SC/NYS Response -- the preemption-by-frustration-of-
federal-purpose argument -- is not new; it was briefed in LILCO's
original motion at pages 39-42. Thus Suffolk County and New York
State were on notice of it (and, in fact, touched on it in their
September 24 Opposition at 33). Second, the Staff's October 4 Re-
sponse in Opposition to LILCO's motion, as its title plainly indi-
cates, was not filed in support of LILCO's motion. Thus the cur-
tent SC/NYS "Response" does not fulfill either of the
preconditions for responsive filings under § 2.749(a), and is not
otherwise authorized by that provision.

2. The SC/NYS Response violates the filing schedule agreed
upon by the parties and approved by the Board in a September 13,
1984 telephone conference call. Letter, Sherwin M. Turk to Board
and Parties, dated September 13, 1984. 1In that agreement, LILCO
consented to giving the Staff and Suffolk County each an extension
of their filing deadlines in return for LILCO's obtaining a right
of reply. No further filings were discussed or were contemplated
by that agreement; none would have been acquiesed in by LILCO.

3. The NRC's normal pleading rules, 10 C.F.R. § 2.730, con-
template a motion and response thereto, and reply (by the movant)
only with leave of the Board. They do not contemplate third-party
comments on the responses of other parties. The summary-
disposition pleading rules are even more stringent. 10 C.F.R.

§ 2.749(a). The SC/NYS "Response" makes no attempt whatever to

justify this filing of an extraordinary and unauthorized pleading.
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4. This Board has previcusly struck unauthorized pleadings.
Memorandum and Order Denying Suffolk County's Motion to Change
Schedule, February 28, 1984, at 7. Submission of this
unauthorized pleading without even an attempt to show good cause
why thie Board's previous orders should not be adhered to here
should not be tolerated.

For the foregoing reasons, LILCO moves that the Board strike
the SC/NYS "Response" and give it no consideration in its disposi-
tion of LILCO's pending summary disposition motion. In the event
this motion to strike is denied, LILCO respectfully ra2quests five
working days from receipt of the Board's denial to reply to the

SC/NYS "Response."2/

Respectfully submitted,

LONG ISLAND LIGHTING COMPANY

l} Qf /)sﬂx

ald P. Irwin
James N. Christman

Hunton & Williams

707 East Main Street

P.0O. Box 1535

Richmond, Virginia 23212

DATED: October 19, 1984

2/ The SC/NYS "Response" seriously misuses the Perez line of
cases, as can be seen generally from LILCO's October 15 Reply
at 34-46, especially 42-45; however, had SC/NYS briefed these
cases in their authorized, i.e., September 24, Opposition,
LILCO could and would have already addressed them specifically
with reference to the current SC/NYS arguments. However, LILCO
believes that the Board already had quite enough paper before
it prior to the latest unauthorized SC/NYS pleading.
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