ORIGINAL

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the matter of

X

TEVAQ
~LAAD

COMPANY,

Docket No, 50~445-2

50-446-2
Comanche

Station,

Location

Date

TAYLOE ASSOCIATES

Court Reporters
625 | Street, N'W_Suite 1004
Washington, D C. 10006
202) 293-9%




10

11

12

13

14

15

16

17

18

19

21

24

38,567

UNITED STATES OF AMERICA
NUCLEAR RTGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY &« LICENSING BOARD

In the Matter of:

TEXAS UTILITIES ELECTRIC

COMPANY, et al Docket Nos. 50-445-2
50-446-2

(Comanche Peak Steam Electric :

Station, Units 1 and 2) :

Room No. 46

Glen Rose Motor Inn
Highway 67 & FM 201
Glen Rose, Texas

Monday,
July 23, 1984

TELEPHONE CONFERENCE

The telephone conference in the above-entitled

matter commenced at 8:20 a.m.

BEFORE :

JUDGE PETER BLOCH, Chairman

Atomic Safetv & Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555




10

11

12

13

14

15

16

17

18

19

&8 ¥ 8B B

APPEARANCES :

For the

38,568

Applicants, Texas Utilities Electric

Company, et al:

For the

RICHARD K. WALKER, ESQUIRE

McNEILL WATKINS, ESQUIRE

Bishop, Liberman, Cook, Purcell & Reynolds
1200 Seventeenth Street, Northwest
Washington, D.C. 20036

Nuclear Regulatory Commission Staff:

For the
Energy:

GEARY S. MIZUNO, ESQUIRE

STUART TREBEY, ESQUIRE

Office of the Executive Legal Director
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

BENJAMIN HAYES, Director, Office of
Investigations

RENEA HICKS, Office of Investigations

U.S. Nuclear Regulatory Cormission, Region 4
Suite 804, Bryan Plaza

Arlington, Texas

Intervenor, Citizens Association for Sound

ANTHONY Z. ROISMAN, ESQUIRE, Executive
Director

BILLY GARDE, ESQUIRE

JUANITA ELLIS

Trial Lawyers for Public Justice, P.C.
2000 P Street, Northwest, Suite 611
Washington, D.C. 20036




10
11
12
‘I’ 13
14
15
16
17
18

19

& ® 8 B

38,569

PROCEEDINGCS

JUDGE BLOCH: This is Pater Bloch, Chairman
of the Licensing Board for the Comanche Peak Licensing Case-
0

With me is Judge Grossmar, who is also on
that Board and Alan Ginsberqg, who is a clerk for the Board.

Would applicants representatives please
identify themselves for the record?

MR, WALKER: This is Richard Walker, Your
Honor. And with me is McNeill Watk:ns.

JUDGE BILOCK: Would intervenors renresen-
tatives please identify themselves for the record?

MR. ROISMAN: Mr. Chairman, this is Mr.
Roisman.

MS. ELLIS: And I'm Juarita Ellis.

MS. GARDE: And this is Billie Garde.

JUDGE BLOCH: Who will be doina most of the

talking for CASE?

MR. ROISMAN: Mr, Roisman will.

JUDGE BLOCH: Okay. And--

MS. CLLLIS: There are onlv a couvnle of
comments that I would like to add, which I have personal

information about.

JUDGE BLOCH: oOkay. The only reason I am
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mentioning that is that I would expect when the nrincipal
person for a party is talkinc that it's not necessary
that they renresent who thev are, but anyone else should
clearly identify themselves for the record,

I will assume that Richard Walker will be
doing most of the talking for Applicant?

MR. WALKER: That's ccrrect.

JUDGE BLOCH: And for the Staff?
MR. TREBEY: PFor the Staff, Stuart Trebey

is on the line, as well as Ceary Mizuno.
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JUDGE BLOCH: And who mav we expect to

carry the laboring oar?

present during

tion.

also is on the

Hicks.

MR, TREBEY: I think Mr. Mizuno. He was

the earlier discussions.

JUDCE BLOCH: That was just for identifica-

I was called last night at home--

MR. HICKS: Excuse me, Judae Bloch.
JUDGE BLOCH: VYes,

MR. HICKS: Renea Hicks, State of Texas,
line.

JUDGE BTOCH: Thank vou very much, Mr,

I was called last night at home at

approximately 8:40 p.m. where I had a conference with
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Fichard Walker and Billie Garde. We discussed six essential
agenda items for today's conference, of which one, the
fifth pressnted to me, might be & subject for agreement
between the parties.

I've asked Richard Walker to manaae the
agenda on these matters.

Mr, Walker, the first matter, please?

MR. WALKER: The first matter, Mr. Chairman,
is the relevancy of testimony regarding the harassment and
intimidation-- or, allegations of harassment and intimida-
tion directed against employees in the document control
organization.

There are two witnesses for the Intervenors
that are scheduled to annear this week. They are Ms.

Dobie Hatley and Ms. Billie Orr, both of whose testimony,
it has been outlined to us, would relate solely to harass-
meni and intimidation alleqations against themselves--
directed against themselves.

And it is the Applicant's position that that
testimony is irrelevant for purnoses of the present
hearings, which, as we understand it, were confined to
the issue of harassment and intimidation of (ualityv Control/

Quality Assurance inspectors,

These two individuals were not, and raver

have been, part of the OA/NC organization. In fact, the
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part of the organization in which they worked, which was
document control, is a part of the craft organization.

Their jobs are, in no sense as we see it,
of a functional equivalent of those of OA/0OC inspectors.
They perform no inspections of craft work. They are not
involved in a role of oversight of the QA/OC function.
They do not write NCR's or inspection reports or anything
like it.

Their sole involvement with regard to the
aquality of construction work that has been done at the
plant is that they share, like all emnloyees, the duty
to report any defects of which they have knowledge.

In that sense, of course, they are not
at all distinguishable from craft personnel, such s,
w2lders and so forth.

JUDGE BLOCH: Mr. Walker, do they nrepare
the cuality records for use by OC inspectors?

MR, WALKER: What they do, Your Honor, is
they prepare document packages which are used bv craft
people when they go out into the field to perform work,
and when the QC inspectors need to inspect that work, they
also obtain the documentation packages from which they
perform their insnections from the document control
organization.

JUDGE BLOCH: And I understand that the
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0C work is subject to both OC inspection and quality
assurance; is that correct?

MR, WALKER: Well, it is subject to OC
inspection and, of course, all of the audits and surveillance
of the QC inspection function.

JUDCE BLOCH: Okay. Do vou know whether
there is any other part of Intervenor's argument to which
you can respond right now?

MR, WALKER: Not that I know of, Your Honor.

JUDGE BLOCH: Okav. Mr, Roisman?

MR. ROISMAN: Mr, Chairman, now we are not
in significant disagreement with what Mr. Walker has just
characterized as the nature of the work of Ms. ‘latley
and Ms. Orr.

Nor are we particularly in disacreement with
them about whether they are squarely within the ambit of

the current proceedina,

I think our concern is merely that we
don't have any question but that Ms. Orr and Ms., Hatley
have very relevant things to say with respect to this
proceedino,

And as we understand the way the proceeding
has evolved before we got into it, there was an assumntion
that was made, perhaps erroneously, on the part of CASE

that this phase of the hearinc would be addressing the
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concerns that Ms. Orr and Ms, Hatley have.

As long as we are made aware throuch this
conference call that CASE has no restrictions on its
ability to either add to an existing contention or to add
a contention which would raise the serious concerns that
Ms, Orr and Ms. Hatlev have with respect to the existence
of massive pnroblems in the document control section, such
that it is not possible to know whether a QC inspection
which has occurred, in fact occurred using the proper
documentation. And thus, the entire credibility of the
entire OC process is undermined.

As long as that issue is not foreclosed,
then we would be prepared to withdraw those two witnesses
and the Applicant's concomitant witnesses that match un
with them and recoonize that it is tangential to this
process.

Should it be, however, the Board's view that
somehow or another the Hatlev/Orr contention must either
come in here or not at all or the case has no onportunitv
to really argue any more that they belong elsewhere in
the proceeding, then we would press what we think is a
legitimate, although, I would admit, a somewhat tenuous
argument to the effect that the OC function is directly
affected in an adverse way if the documents beinqg used for

purposes of doina the OC examination are themselves
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inadequate and that the source of that inadecuacy is
harassment and intimidation of Ms. Orr and Ms, Hatlev

stbstantially by OC personnel, who may or mav not have

been deing it as a result of pressures that thev were getting

from craft or p. luction oriented neople to get through
with that nhase of the nrocess.

So, to sum, our vosition is: We are not
pressing for them and are prepared to withdraw them now,
as long as we are clear that the withdrawal of them now
doesn't waive some right that CASE had before, that we
would just take them off and that would resolve the issue.

JUDGE BLOCH: To what extent, Mr. Roisman,
does the testimony reflect on the adeaquacy of OC with
respect to document control

MR. ROISMAN: It only reflects on the
question, as I understand it, and Ms. Garde is closer to
these witnesses than I. But it only reflects on it in the
sense that the QC work that was being done usina the
documents that came out of document control was less than
adequate because the documents they were getting were not

complete.

It's not that QC inspections of the document

control, if which I don't believe there are any incidentally,

but the QC inspections of document control itself were

somehow or another distorted.
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There is, as you know, and you've had some
hearings on this, concern about the audit o€ document
control having been affected, but that's a different issue
and that's not the one that we're talking about here.

JUDGE BLOCH: Mr., Walker, I suggested
that there was both 0OC and audit with respect to document
control, 1s there a difference between you and Mr. Roisgman
on whether that fact is true?

MR. WALKER: I'm sorry. I didn't understand
your question,

JUDCE BLOCH: Well, Mr. Roisman just said
that there was no OC function with resnect to document
control. 1Is he correct?

MR. WATKER: That is-~ Yes, That is my
understanding. They are not subject to audit by the QC
organization.

They are, however, subject to audits bv
the Quality Assurance oraanization.

JUDGE BLOCHM: In that one respect, they
are different from other crafts, aren't they?

MR. WALKER: VYes, I believe that's correct.

JUDGE BLOCH: lLet me ask the Staff to
begin by commenting on the status of the inquirv in the
other branch of the case, on the adequacy of documentation

at the plant,
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MR, MIZUNO: I believe Mr. Trebey could
better answer that,

MR. TREBEY: This is Mr. Trebey.

My understanding is that certain allecations
with regard to document control were made to the "ffice of
Investigations, and th' Office of Investigations has been
looking into those allegations.

The only knowledoec that I have that that's
the case is that we were told that they had these various
affidavits and we were told that some sort of agreement was
reached with the affidavits would not be released until the
20th,

JUDGE B1OCH: It was my understanding that
there also was a staff inspection--

MR. TREBEY: Right.

JUDCE BLOCH: =~of document control?

MR, TREBEY: I believe that Miss Ipnolito
is currently in the process of doing a review of a larqe
number of allegatiors reaarding Comanche Peak. Some of
those allegations of document control, she is also lookina
into the document control vrocess down there,

Okay, That is one that is coing to qo for,
my understanding, at least six weeks, and those six weeks
will be spread over a nine-week veriod of time.

JUDGE BTL.OCH: Do you see that document
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control inspection as being related to an open matter in
tlhiis case?

MR. TREBEY: 1I'm not aware of any specific
issue. I am aware of the fact that the Board has made
some inquiries of document control, my recollection being
that the inquiryv was based on a site visit that the Board
took in which they inguired about the document control
system that had been testified to just prior to their site
visit,

JUDGE BLOCH: That's true. But it also
was based on our feeling that certain testimony by one
of Applicant's witnesses was incomplete and that we're not
satified that IR's can be followed up and tracked with the
same precision as NCR's,

MR, MIZUNO: 1 aaree with that. But as I
said, I think that these are various Board cuestions that
have been raised,

JUDCE BLOCH: Okay. But those are adeauacy
questions related to the open record. 8o, the Board does
consider that to be an onen issue, the documentation issue.
That was in the record, and we just were not satisfied.

In addition, it's an open issue because
no one has filed findings on the CAT team matters vet.

MR. MIZUNO: That is correct.

MR. ROISMAN: Mr, Chairman, if I understand
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the-- This is Mr, Roisman. If I understand the thrust

of what vou‘ve just said, it is that CASE has the ontion--
Strike that. Not "ontion". CASE has the right to oroduce
Ms, Orr and Ms. Hatley outside the harassment and intimi-
dation issue with respect to the substance of their concerns
as part of the hearing.

JUDGE BLOCH: But vou jumped too fast. We
were asking about it to acauire information,

MR. ROISMAN: Okav. I'm sorry. I'm sorry.

JUDGE BLOCH: Mavbe Mr. Micks can comment
before the Staff finishes?

MR. HICKS: I really don't think I have
anything to add to what was said.

JUDGE BLOCH: Okay. Mr, Trebey, have vou
any more to add?

MR. TREBEY: Well, I believe that the document
control is not related to the cuestion of intimidation of
OA/QC people, and I believe that's been agreed to bv the
other parties who spoke earlier than I have.

I guess the onlv aquestion now is whether
there 18 an extra meaning to document control activities
as the issve of what we've been calling intimidation,
which really relates to harassment, intimidation, or
threatening of the OC insvnectors.

MR, MIZUNO: Chairman Bloch?
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JUDGE BLOCH: VYes, Mr., Mizuno.

MR, MIZUNO: (Iraudible, in part) 1 seem
to be hearing the Intervenors--

JUDGE BLOCH: Would you please speak up?

MR, MIZUNO: Yes.

I seem to understand the Intervenor's
argument, basicallyv, reguesting that they be allowed to

litigate the cuestion of harassment in the document control

area, apart from the harassment, intimidation and threatening

of inspectors or other OA personnel. They view it as
something separate.

I would just noint out to the Board that the
reason why the present nroceeding encroaches upon the
intimidation of inspection and OA nersonnel is because
each department checks its function, that you can have
allegations of intimidation, and I think it's broven
allegations of intimidation in the craft area.

But the important noint is that if vou
catch it.... (Broken nhone connection.)

JUDGE BLOCH: You finished, Mr. Mizuno?

(No response.)

JUDGE BLOCH: Mr. Mizuno there? 1Is anvone
there?

MS., ELLIS: I'm here. I think we lost him,

MS. GARDE: We're here.
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MR, ROISMAN: Mr., Roisman's here.

JUDGE BLOC'i: We just lost Mr, Mizuno and
Mr. Trebey: Are they in the same location?

MR. WALKER: VYes, they are.

(Whereupon, there was an off-the-record
discussion concerning cettine all parties back on the line.)

MR, MIZUNO: Judge Bloch?

JUDGE BLOCH: Yes.

MR, MIZUNO: Did you hear anvthina that I
said?

JUDGE BLOCH: vYes, but I can't tell vou what
the last word was.

Does anvone else remember the last word?

(No response.)

JUDGE BLOCH: You just sort of faded out.
I could hear you much better now than when vou spoke before.

MR. WALKER: Judge, nerhaps we should have
the Court Reporter read back the last part of what we heard
from Mr. Mizuno.

JUDGE BLOCH: Okay, Why don't we see if the
Reporter can do that?

Let me ask first; ‘'low lona will it take
you to get to that portion of the transcript?

THE REPORTER: Just a little bit,

MR, WALKER: Just a few minutes, she savs,
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MS. LLLIS: I thought I heard somebody in
. the background say, "Hello," very wecakly. Was somebody
else out there?
I just heard someone say that they had faded
out again.
JUDGE BLOCH: Who is that that faded out?
MS. ELLIS: The staff, I think.
JUDGE BLOCH: The staff thore?
(No response.)
JUDGE BLOCH: The staff's agone again.
Mr. Walker?
MR. WALKER: Yes.
. JUDGE BLOCH: We have the case of the fading
staff.
MR. WALKER: TJet's try again to solve it,

JUDGE BLOCH: Thank vou.

(Whereupon, there was a pause in the
proceedings for the above-stated reason, durina which the
record was read,)

JUDGE BLOCH: On the record, please,

MR, MIZUNO: We're now on the record.

JUDGE BLOCH: That's correct.

MR, MIZUNO: This is Mr. Mizuno speaking.

. ‘ As I understand the Intervenor's arcument,

they are reaquesting that they either be allowed to litimate
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the intimidation in the document control area, apart from
and separately from, the intimidation of QOC inspectors and
QA personnel,

The Staff would generally disagree with that
approach for the following reason: The reason whv our
proceeding is currently focused on intimidation of 0OC
personnel and other OA personnel is because the Board
recognized that the important aquestion was whether the
final hardware at the plant was in an acceptable condition
and that if the OC inspectors and the OA audit nersonnel
were able to do their inspections and audits and catch the
problem that one would not have to address the aquestion of
craft intimidati~n,

As I understand it, the document control
personnel were in the craft area. 8o, therefore, unless
CASE==-

JUDGE BLOCHt Mr. Mizuno, not subject to
QC inspections,

MR, MIZUNO: Hello?

JUDGE BLOCH: Mr, Mizuno, not subject to
OC inspection.

MR, MIZUNO: Well, that's not the important--
Well, that may be important, too. But I believe that the
important thing is that CASE should not be able to litiagate

the intimidation in the document control area unless thev
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are able to show that the accuracv of the OC inspections
or the OA audits are dependent umon the accuracy of the
document control process being carried out.

Unless they can show that, they shouldn't
be allowed to litigate the intimidation in the document
control area.

I believe that Mr. Roisman recognizes that
and says that it's a tenuous connection.

But the Staff believes that in whatever
way it may be characterized, that connection is the only
nexus between-- that can possibly exist between the
document control area and the OC/QA area before the
Intervenors will be able to litigate that,

JUDGE BLOCH: Okay., Mr. Mizuno, what about
the open matter with respect to Hutchinson that was alreadv
raised on our record?

MR. MIZUNO: I believe the Hayward Hutchinson
matter dealt with the CYGNA Phase 1 and 2, independent
assessment prooram which was done for the Staff.

I believe that the guestion there is auite
different from the question that we're addressing here,
in that the Hayward Hutchinson matter went to the fact of
whether the CYGNA audit and its results had been compromised
by the fact that the Applicants knew ahead of time that

CYGNA was supposed to recuest documents from the document
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control area.

I believe that the purpose of the Board
requesting the testimony ol Hayward Hutchinson be preserved
was to ultimatelv resolve that question of whether the
CYCGNA audit is that area where-- would be a valid one.

(Pause.)

MR. MIZUNO: Fade out again?

JUDGE BLOCH: Hold on for a second, please.

MS. ELLIS: Are we off the record?

JUDGE BLOCH: We're deliberating. VYes.

(Whereupon, there was an off-the-record
discussion.)

JUDGE BLOCH: Back on the record.

I'm just interested in knowina whether Mr.
Walker is prepared to comment on the anvropriateness of
considering these witnesses in the context of documentation
in the case?

MR. WALKER: Your Honor, as vou may have
realized, 1 have been but an intermittent player, and I
have not heen involved in this case nrior to a counle of
weeks ago, did not particinate in this proceeding at the
time that issue arose, and 1 think it would be nreferable
to have Mr. Reynolds or someone who did address that issue.

I would onlv state that I'm confident that

the Applicant would resist any attemnt by CASE at this
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MR. ROISMAN: Mr, Chairman, this is Mr,
Roisman.

JUDGE BLOCH: Yes, Mr., Roisman.

MR, ROISMAN: We were not seekinag a rulina

at this moment from the Board to the effect that these

two witnesses' testimony would clearly be admissible in

some other phase of the hearing.

All I had intended to sav was that, and it
was really based more upon my ignorance of the whole record
of the case, because I wanted to be certain that there
wasn't some pre-existing bar in the Anplicant's position
that these witnesses could not be pnresented unless CASE
could raise an amended nleading or something like that
and that the passane of time that has incurred when it was
assumed that they were coming into this phase of the hearinag
is not itself, in any way, going to be a prejudice against
them. I don't think it's been very much time.

All we were trying to do was to make sure
there wasn't some nre-existing bar that we didn't know about
to their being brought forward in the hearina, not to
ask the Board at this time to rule one way or another.

I'm not in a vosition to arque that only
Ms. Ellis would be and only in another phase of the hearing

as to the merits of the concerns that these witnesses raised.




Sl S T Tl R e o

38,587

And mv concern was that their harassment
and intimidation was substantially less significant to the
issues in the case, althouagh sionificant, than was the
underlying concerns that they expressed about the condition
of document control at the plant,

And I was just trying to find out, and am
still trying to find out, is there a ruling someplace that
says: Oh, no, you can't put any more on,

I mean, there are some rulings on the record
that I've seen that relate, for instance, to the harassment
and irtimidation auestion that the issue is closed, there
isn't any more that can be done on it.

JUDGE BLOCH: A ruling on craft was that
we would consider whether or not craft intimidation could
be considered later,

MR. ROISMAN: Okav.

JUDGE BLOCH: That was what our orevious
ruling was,

MR, ROISMAN: Okay.

JUDCE BLOCH: Mr. Roisman, if you do go
ahead, are you prepared to guestion thes: witnesses on the
substantive nature of the documentation deficiencies, as
well as on intimidation?

In other words, if CASE does go ahead, is it

prepared to make this its only shot with these witnesses?
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! | MR. ROISMAN: Can I get Ms. “arde to answer
}‘ . that guestion since she's aoing to do these witnesses?

JUDGE BLOCH: Please.

MS. CARDE: I have been orenaring the
witnesses only for their incidents of harassment and
intimidation,

It's not impossible that they could be
prepared to present direct testimonv on their concerns,
although 1 think that would be much lengthier than the
time allotted for them during this week now scheduled,

JUDGE BLOCH: That's because-- 1 don't
understand. You were aoing to intimidate-- You were

. going to guestion them only on harassment and intimidation
without gueing nto detail as to how that was reflected in
the inadecuacy of the record?

iR, ROISMAN: No, no, 1 think what she's
saying, Mr, Chairman, is that these witnesses, as their
alfidavits disclose, have exnressed a broad ranage of
goneerns, One plece of those concerns related to harassment
and intimidation,.

Other concerns as to which they are not
claiming that they were harassed and intimidated simply
related to practices and other activities of the utility

that were making documentation control ineffectual,

They're not saving that that haopencd because
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of harassment and intimidatinn, 1 think they're saying
that happened because of a mixture of other factors.

S0, there's a whole niece of what they had
to say which had nothing to do with the harassment and
intimidation issue, even if their harassment and intimida-
tion were a part of this proceeding.

And in iseality, their harassment and
intimidation i1s a very small piece of a much bigager story
that thav nave to tell, so that the portion of the witnesses
wihich, if you will, that our mandate covers, the portion
that our mandale covers relates to a small piece of a much
bigger thing related to the witnesses.

I think, at least if it were I who were
there, 1 would have serious nroblems with being able to
present the witrogses on their subnﬁantivo concerns that
were unrelated to harassment and intimidation but were

related to document control.

JUDGE BLOCH: I cuess mv nrincipal concern
here is that I am worried that if we accept Mr, Roisman's
sugaestion, we're going to wind un nrelonging the proceedings
because this testimony is going to wind up being important,

and I'm re'uctant to dn that.

Mr. Roisman, is there any overlap in the
people who allegedly did the intimidation? I mean, people

intimidatinog in the rest of the case?
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MR, ROISMAN: No. 1 believe that these two
persons, Mr. Strand and Mr. Hutchinson, who are the
utilities counterpart to Hatley and Orr are separate, and
we've not used them nor had any intention of callina them
in any other respect in the case, except for this piece.

I think it's fair to say that what there
witnesses have to sav is carved out from the issues that
we have baen otherwise lookina at in the sense of who are
the actors and actresses involved in it.

JUDGE BLOCH: Mr, Walker, since my concern
really is the overall impact on schedules in the decision
I'm about to make, could you help me to understand what
that might be if it wound un that these were important
for a different cuestion? That's really what's concerning
me.

MR. WALKER: Well, I have some difficultwv
respondinag, Your Honor, first of all, because we have not
been provided with notice in this proceedinag of what the

substant’ ‘e issues might be and exactlyv what is involved.
Okviously, the utilitv is deeply concerrec
about delay, which is very costly.
The questior that caused us to bring this
before you is that we see these witnesses as being offered

in a contextc in which their testimony is, to use Mr.

Roisman's phrase, at best, only tenuously linkeé, and I
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would suggest wholly irrelevant to the issue that is before
the Board.

I am unable to speak to its relationshin to
other open issues simply because, like Mr., Roisman, I
haven't been involved in this »nroceeding for a lono period
of time ad I'm not familiar with the various other issues
that may be pendinag,

JUDCE BTOCH: The Court has been persuaded
by all the parties that the testimonv is not directly
relevant to other intimidation issues.

On the other hand, it does seem likelv that
it 1s important testimonv, althouch nrobably not on this
particular issue.

The issue really is the adeauacy of the
records that are being used by the craft and bv oC., I
would urge that the Apvlicants and CASE confer and make a
proposal tc the Board within the next two weeks concerning
how this matter can be handled expeditiously for the overall
resolution of the case.

Let's gqo on to the second matter, Mr. Walker.

(Pause.)

JUDCE BLOCH: Are vou still there?

MR. WALKER: Yes, I am,

The second issue was-- I think has been

assumed in our discussion of the first issue. It really




10

11

13

14

15

16

17

18

19

38,592

related to the question of if there was any relevancy of the
testimony of these witnesses, the scope of that relevancy.

Do I understand the Board's ruling to
suggest that the conclusion is that only if the parties
agree that it would be the most expeditious way to proceed
would we be required to put on and respond to testimony
relatiny to these witnesses this week?

JUDGE BLOCH: Yes. We've ruled that it's
not relevant to the intimidation of QC inspectors, which
is the subject of the hearings this week, but we do want
an efficient handling.

And if it turns out that the parties can
see some way of doing it efficiently because the witnesses
are there, then that's up tc the parties.

MR. WALKER: Okay. Then I think we can
proceed to the third issue, which also relates to one of
these witnesses, and that is the failure of the Intervenor
to produce the OI interview transcripts of Ms. Orr, who is
one of the two witnesses we've been talking about, and Ms.
Sue Ann Neumewer, who is-- who was a QA/QC inspector.

Judge Bloch, I was not involved at the time,
but it is my understanding that there was an agreement
reached to which you were made a party or, at least in any
event, you were informed of the agreement several weeks

ago.




10

11

12

13

14

15

16

17

18

19

38,593

The issue of these statements came up in
discovery and DOL proceedings, as well as in this proceeding.
The Intervenor took the position that those statements
could not be produced because OI had reauested that they
not produce them,.

This was the subject of extensive discussions
among Ms. Garde, Roger Fortuna of 0I, and myself in the
context of the DOL proceedings and Mr. Downey in the
context of the licensing proceedings.

Just very briefly, in those discussions,

OI was unable to state a legal objection and, in fact,
conceded that they would not be in a position to prevent
the witnesses from producing the statements. They would
have no legal basis for preventing their producing the
statements. And that in characterizing their pcsition as
one of a request out of concern that early releases of the
interview transcript could, in some wav, jecpardize the
ongoing OI investigation.

The culmination of all these discussions
was an agreement reached with Mr., Fcrtuna and the parties,
both in the DOL proceeding and in the licensing proceeding
that if we could defer production of those statements for
a pveriod of time, T think the time was approximately three
and a half weeks, that 0I's investigation would be far

enough along that their release could not harm the
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investigation.

And as a result of that, it was agreed that
the statements-- 1I'm sorry. =--the transcripts of the
interviews of all three witnesses were to be produced on
July 20th.

JUDGE BI.OCH: That is my recollection of
what went on. Do you recall if this was on the transcript
or not?

MR. WALKER: M:c. Garde indicates that she
does not think it was in the licensing proceeding, and I
know the discussions in the DOL proceeding were not
transcribed.

JUDGE BTOCH: It was my understandina that
there was a firm date set, or I wouldn't have been able
to tell you July the 20th but that the Office of Investi-
gations had scid they would make those statements available.

That is what you're telling me; is that
right, Mr., Walker?

MR. WALKER: That's correct.

JUDGE BLOCH: Does anyone recollect the
same? Mr. Trebey, is that your recollection?

MR. TREBEY: Yes, it is. But I also agree
that I don't believe it was part of any transcribed

conference call.

JUDGE BLOCH: Motion is, I take it, to
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postpone these depositions?

MR, WALKER: Well, if I could just explain
what happened, Your Honor.

On Friday, July the 20th, the Intervenors
vroduced the 0Ol interview transcriot for Dobie Hatley.

The other two witnesses as to whom there were interviews
which were transcribed, Ms. Orr and Ms. Neumeyer, those
statements were not produced, and we were told that OI had
not provided those witnesses with a copy.

The schedule for the depositions for ihis
week was set expressly in contemplation of those documents
being made available on the 20th, and inasmuch as witnesses
who are interviewed by OI have, as far as we understand it,
an absolute right to copies of statements that they give
and transcripts of interviews and, in our exverience, have
no difficulty obtaining those from IE, it's our opinion,
given the fact that Intervenors had several weeks in which
to do so, they did not seek with all due diligence to
obtain copies of the transcript.

And in light of that failing on their pvart,
we would move that the depositions of Ms, Orr and Ms.
Neumeyer be canceled and that any of Apolicant's employees
who might be called as witnesses to answer their allega-
tions, that those depositions be canceled.

JUDGE BLOCH: Mr, Walker, I understand the
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motion, but the grounds seem strange.

You just said that OI had undertaken to
provide these transcripts, and now vou're willing attribute
the nonproduction to some lack of diligence on CASE's part?

MR. WALKER: Your Honor, this agreement was
reached some three and a half, perhaps four, weeks ago,
and it is our understanding that in that ensuing period
CASE did-- or, these individuals, Ms., Orr and Ms. Neumeyer
and CASE did not obtain copies.

We are unaware of their having sought to
have the copies sent to them in the interim and of OI's
having refused to do so.

In fact, it's our understanding that what
was worked out with OI was that Mr. Fortuna was to arrange
to have the transcripts sent here for arrival on the 20th.

Mr. Fortuna, in the interim, has left the
countrv and either did not make such arrangements or,
if the arrangements were made, someone failed to carry
through,

In any event, we think that it would have
been possible for these two witnesses to obtain copies
of their statements before July the 20th and probably
before Mr. Fortuna's departure, especially inasmuch as we
are informed that Mr, Griffin in Region 4 has indicated

that he is willing, or would be willing, to turn them over
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directly to these individuals.

So, we think the delav in production is
attributable, in part, to some sort of foul up in Mr,
Fortuna's office, but we think that the Intervenor needn't
have r~lied on Mr. Fortuna's followinc through and could
have obtained copies of the statements earlier and had
them available for prodluction on the 20th.

JUDGE BLOCH: Mr. Roisman, are Ms. Orr and
Ms. Neumeyer requesting copnies of their own depositions?

MR. ROISMAN: Judge, Ms. Garde can answer
that guestion. I believe that they are, but she's the
one who has had the direct dealinas with the OI people.

Maybe she can answer your question, Mr, Chairman.

JUDGE BLOCH: I think, maybe, we don't have
to assess blame if we can avoid it.

I would just like to kx~ow, Mr. Trebey, on
the representation of CASE that these wicnesses want their
statements and the representation of the Applicant that
Mr. Griffin is prepared to make them avzilable, can you see
if they can get them to the site today, and then these
witnesses can be listened to later this week?

Is that acceotable to Mr., Walker? 1Is that
feasible?

MR. WALKER: Your Honor, 1 think the

deposition schedule was set in contemplation of their




10

11

12

13

14

15

16

i7

18

13

38,598

production on the 20th, and I would suaggest that we should
be entitled, at the very least, to a postponement that
would allow us the same period of preparation that was
built into the schedule originally agreed to in contempla-
tion of production on the 20th,

JUDGE BLOCH: When were thev going to testify?

MR, WALKER: 1 bea your pardon?

JUDGE BLOCH: When were they going to
testify? If you got the documents on the 20th, when were
you prepared to have the depositions?

MR. WALKER: They were going to testify on
this comina Friday, which I guess would be the 26th or 27th,

JUDGE BLOCH: I see.

MR. WALKER: But we also have two witnesses--
Well, we have several witnesses starting tomorrow who have
been called that are emplovees of the Applicant or of
Brown and Root who would be called cn to answer the
allegations that these witnesses will be making in their
direct testimony and which, to some extent, we're told,
were detailed in these transcripts of their interviews with
OI.

MR. ROISMAN: Mr., Chairman, this is Mr.
Roisman.

JUDGE BLOCH: Yes.

MR. ROISMAN: There is a little piece-- or,
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rather, a large piece of this puzzle that Mr. Walker has
not discussed,

Number one, all of the affidavits and all
of the material in the possession of Ms., Neurneyer-- And
Ms, Orr is not part ot his because we've already dealt
with that issue before. But of Ms. Neumeyer, has been
given to the Applicant. 1In fact, they were given to them
early on Friday the 20th.

And secondly, Ms. Garde took a substantial
period of time to sit down and essentially go through the
entire Q and A that she is prevaring for Ms. Neumeyer in
order to advise the utility thoroughly of what it is that
Ms. Neumeyer has to say. And she's made representation
to the utility in those conversations that what Ms.
Ncumeyer is going to talk about is what she's told them.

The only legitimate availability-- The
only legitimate basis for wanting the transcript available
would be, presumably, for the purpose of chowing that Ms,
Neumeyer's divect testimony, as already given to the
Applicant essentially bv Ms. Garde, was somehow or another
inconsistent with the prior sworn statement that she made.

We have been very clear that there is nothing
in there that represents some new allecation related to
her harassment and intimidation that's different than what

they are already being made aware of.
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Like Ms. Orr and Ms. Hatley, Ms., Neumeyer
has also expressed some concern, substantive concerns, that
are not part of this harassment-intimidation proceeding
at all, She had some very discrete incidences of harassment
and intimidation. Her affidavit is broader than that. They
have that affidavit. And her statement to OI is broader
than that.

So that the proposition that in some way
or another the utility is disadvantaged, at least vis a vis
its own witnesses, is groundless. There is no basis for
that concern. they know everything that Ms. Neumeyer
is going to say on this matter.

Secondly, with regard to the, assuming that
the intervention of the Staff succeeds in breaking the
raod jam, I think Ms. Carde can exvlain, if the Board
wishes, in more detail our extensive efforts when we
suddenly realized that the agreement made by Mr. Fortuna
was not going to be kept on Friday to tryv to get these
transcripts, that if they're made available today, it'd
be more than ample time for any reasonable attorney,
particularly now that Ms., Orr and Ms. Hatley and at least
two Applicant witnesses are tak off for the week of the
23rd, for them to find whatever they think they need to
find in there for doing any cross-examination for Ms.

Neumeyer when she aoes on next Friday.
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JUDGE BLOCH: Ms. Garde, can you clarify

what the roadblock is with 0I, whv we can't get things

they promised us?

MS. GARDE: VYes, Your Honor, I would also
like to point out that both Miss Orr and Miss Neumeyer
had filed Department of Labor complaints in March and

April, so the company has bcen on notice from at least that

time period that there were allegations relating to protected

speech, at least, which, in fact, are the same incidents
which they would be discussing in this proceeding.

So, I don't think there's a lot of surprise.

In terms of OI, I think that the situation
that Mr. Roisman characterized is accurate.

I discovered, I believe, on late Wednesday
or, perhaps, earlv Thursday that Mr, Hayes did not know of

any such commitment made by Mr. Fortuna; moreover, was not

going to implement any commitment made by Mr. Fortuna because

he didn't have any instructions to do so.

At that time,--

JUDGE BLOCH: Okay. JLet's stop.

Mr. Trebey, please tell Mr. Haves that OI
made a commitment to this Board that the statements of
Miss Orr and Miss Neumeyer would be provided on July 20th
and please ask him to make that available as soon as

possible on the site, Explain that it's extremely urgent
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that it get there today or tomorrow, if possible.

And based on that and based on the Inter-
venor's representations that the material covered in those
statements is basically the same in scope as material
already available to the Apnlicants, we order that the
depositions go ahead as scheduled, anc if there is any
unfair surprise as a result of their bcing matters in those
statements that are not in the othe. meterial that's
disclosed, that we will at that time ..ear about a proper
remedy for that narrow concern.

MR. ROISI“AN: Mr. Chairman,--

JUDGE BLOCH: 4r. Roisman.

MR. ROISMAN: I just wanted to clarify what
we represented. What we represented was that the scone of
the direct testimony of Miss Neumeyer is not different
and will not be, in any way, altered by what's contained

ir the transcript.

There may be matters discussed in that
transcript that the utility has not yet been made aware of
that don't relate to anvthing that we're doina in our
direct.

I've not seen the transcript and neither
has Ms. Garde.

But the other concerns that Ms. Neumeyer

raised, which we are not presenting at this phase in the
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case and have nothing to do with this phase of the case.

We are not making a representation that
somehow or another there may not be something in there that
they didn't see in their affidavit. We're just saying that
there's nothing in there that's related to harassment and
intimidation that's different than what she's going to say
here because we've already told them what she's going to
say here.

MR, WALKER: Judge Bloch, this is Mr.
Walker. I wonder 17 I might add a couple of things.

JUDGE BLOCH: Please.

MR. WALKER: We're dealing with the problem
that is a bit more complax than I think the discussion
we've just had might suggest.

Beginning tomorrow, we have scheduled two
or three witnesses who are employees of the Applicant or
Brown & Root who will be called to answer these allegations.
Without the statements, --

JUDGE BLOCH: Mr. Walker, before you
continue, I want to clarify something from CASE.

Mr. Roisman, has Applicant basically been
put on notice of what the testimony of these witnesses is
or haven't they?

MR. ROISMAN: Absolutely, they have, Mr,

Chairman. In escruciating detail.
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JUDGE BLOCH: Not just the topics, but
the--

MR. ROISMAN: Not just the topics. I don't
know. Ms. Garde could tell you precisely how many hcurs
were spent, but they were told everything that we know as
to the testimony that will be given by Ms. Neumeyer and
Ms. Barnes, who's the other witness not faulted in this
discussion on this Friday.

JUDGE BLOCH: You are representing that,
basically, Apvlicants are on notice of evervthing you believe
is covered in those statements with respmect to intimidation.

MR. ROISMAN: That is correct.

MR, MIZUNO: Judge Bloch, this is Mr, Mizuno.
I really reed to get in my words at this point.

JUDGE BLOCH: Mr, Walker, would you want to
yield, or would you like to continue?

MR. WALKER: I could vield for the moment to
Mr. Mizuno, though, I do thi .k there are some comments
that 1 reed to respond to.

JUDGE BLOCH: Please,

Mr, Mizuno?

MR. MIZUNO: The first thing is that Mr,
Trebey is trying to get Mr. Hayes on the line, Ben Hayes
on the line, But if we are unable to, I will definitely

transmit your order to Mr, Hayes concerning makina available




10

11

12

13

14

15

16

17

18

i9

38,605

statements as soon as possible at Comanche Peak,

The other thing is that I would point out
to you, I represent to you in Mr. Roisman's statement that
we spent hours on Saturdav talkino about the incidents in
the briefing, my recollection, as indicated on my notes, was
that Billie Carde basicallv referred us to sections in the
Susie Neumeyer affidavit and said, "This is what she's going
to talk about. "

And with Dobie Hatley, she spent, 1 would
say, about half an hour just basically listino the ten
incidents which Dobie Hatley was going to be talking about.

And with Billie Orr, she gave us three
incidents, and I think she took a total of five minutes
describing them in very-~ very briefly,

So, Mr. Roisman says we spent hours going
through these incidences in excruciating detail, I think,
is an overstatement.

We did spend a lot of time arquinag about the
subject which we are now coverina in our conference call,
such as the scope of the proceeding and whether Dobie
Hatley's intimidation and the document control intimidation
is within the scope of this proceeding. But we certainly
didn't go into the kind of detail that Mr., Roisman would
have you believe that we went into.

JUDGE BLOCH: Your statement is that what
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you covered was the topics that would be discussed but not
what would be said; is that correct, Mr. Mizunto?

MR. MIZUNTO: I would say "tonics", with the
understanding that it's on the order of: "A" said this to
"B" on this particular date, and this is intinidation.

vou know, in two or three sentences and,
verhaps, providing some background on that.

I have some notes here which substantially
reflect that. We didn't spend more thz 1 45 minutes actually
going-- being briefed on all the incidents. And when
you consider that Dobie Hatley, bv herself, had ten
incidents and we spent part of the time on the Susie
Neumeyer affidavit, just reading the affidavit, the
particular piges that Ms. Carde pointed us to, it's clear
in my mind that it just wasn't that kind of excruciating
detail that Tony Roisman is talkinag about.

I think that there is a legitimate claim
that the Applicants and the Staff have, which is that we
might have-- we might now know the particular incidents
that the Intervenors will be liticating, but certainly the
details as to who said what, when and the surroundinnm
circumstances clearly are there, and we are hoping to find
that in the OI interviews,

MS. GARDE: Judae Block, I wish to respond

to that,
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First of all, I think Mr. Mizuno's comments--

JUDGE BLOCH: When a person asks to be
recognized, they have to permitted to go ahead before they
start.

Miss GCarde, what exactly ar-e you seeking
to respond to?

MS. GARD.: To his representations about the
discussions on Miss Neumeyer's allegations.

JUDGE BLOCH: Okay. Why don't you give us
three minutes on that, and then Mr. Walker's going to
wrap it up.

MS. GARDE: First of all, on Miss Neumeyer's
allegations, as Mr, Mizuno represented, I directed them to
I think there's six different pages of an ll-page affidavit
that detailed the incidents-- the two incidents which Miss
Neumeyer will go over in her direct testimony.

I asked the parties to read the affidavit,
which had been provided Friday morning to the parties. So,
they shoula have had the opportunity to read that statement
beforehand--

MR. MIZUNO: Let's correct that, The Staff
did not receive its copies until the afternoon, and they
did it only because Billie Garde gave us something that we
had to copy by ourselves. That's clearly incorrect.

JUDGE BLOCH: Wait., Mr. Mizuno, nlease try




not to interrupt.

Let me understand your interruption before
we go back to Miss Garde.

She said you got it on Friday, and you say
you got it on Saturday?

MR. MIZUNO: Oh, we got it on Friday. But
she said we got it on Friday morning. As a matter of fact,
they spent half of the day on Friday trying to get Billie
Garde when I understood Applicants had a cooy but we hadn't
received a coby.

When I finally got in touch with Billie cCarde,
all she would arrange to do was to give me her original of
the affidavit and nave the Staff copy it .herever it could
and to make its own arrangements,

And I could not understand why Billie Garde

could not have had a copy waiting for us on Friday morning

whenever they turned it over to the Applicants.
JUDGE BLOCH: Miss Garde, plea:= continue,
Wait a second. Miss Garde?
MS. GARDE: Yes, I'm still here.
JUDGE BLOCH: Off the record now,
(Brief discussion off the record.)
JUDGE BLOCH: On the record.

MR. ROISMAN: Mr, Chairman, this is Mr.
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JUDGE BLOCH: VYes,

MR. ROISMAN: Can you hear me?

JUDGE BLOCH: Yes.

MR. ROISMAN: I think the problem is at my
end. 1 am not on a phone that I have unlimited access to,
and if you could hold one second for me to get--

There's an alternate nhone where I am which
will give me that access and, perhaps, vou could have the
conference call onerator call that other number. 1It's one
that I was not aware of when we set up the conference call.

(Whereupon, there was a period off the record

for the above=-stated purpose.)

JUDGE BLOCH: Now, on the record, please.

Mr. Trebey.

MR. TREBEY: Yes, I've just had a conversa-
tion with Ben Hayes, the Director of the Office of
Investigations,

I advised Mr. Haves that we were in the
process of a conference call and that it was the desire
of the Board and the parties to see whether it would be
possible to get copies of affidavits-- or, not affidavits,
but transcripts of conver.ations between certain individuals
to the Glen Rose site,

Mr. Hayes advised me that his office had

signed agreements of confidentiality with the two individuals
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involved, that it was his view that the only person who
could void those agreements of confidentiality were the
people who had signed chem, and that he would not direct
his investigators to make the transcript available to
anyone other than the persons who had given the transcriots
and that his people would have to advise those persons as
to what their rights were with regard to confidentiality
and what the action of making those documents available
would be,

JUDGE BLOCH: Mr. Roisman, do you know where
those people are?

MR. ROISMAN: Miss Garde may know where--
I think we're only talking here, for nractical purposes,
about Ms. Neumever, although Ms. Orr I've not met, I don't
know where she is. But maybe Miss Carde can answer that
aquestion,

JUDGE BLOCH: Okay. Where are these people
80 that OI can get them to those people today and explain
to them today what their rights are?

MS. GARDE: Judge Bloch, what I was going
to add about OI is that I heard from Mr. Griffin this
position on Friday, and T had Miss Neumeyer call Brooks

Griffin on Friday. And he agreed to send Miss Neumeyer

a copy of her interview; although he knew she was coming

down to Clen Rose for the weekend to work with counsel in
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preparation for this week's hearing, he refused to send it
to her down here and sent it, instead,-- or, alleged that
he sent it, instead, on Friday by registered and certified
mail to her home in Fort Worth,

JUDGE BLOCH: Miss Garde, where are these
people now?

MS. GARDE: They're at work.

JUDGE BLOCH: At work. All right. Does
that mean that they will be going to their home this
evening?

MS. GARDE: Yes.

JUDGE BLOCH: Then they'll have it tonight,

MS. GARDE: Well, when you send something
registered and certified, you have to go to the Post Office
to pick it up.

JUDCE BLOCH: And the individual himself
has to go, not tneir attorney; is that correct?

MS. GARDE: That's right. And he refused
to send it to or take any representation bv counsel to have
it picked up.

MS. ELLIS: May we ao off the record for a
moment ?

JUDGE BLOCH: 1 think I'd like to solve this
on the record,

MS. ELLIS: Well, I need to talk to our
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attorney, and I can't whisper in his ear.

JUDGE BLOCH: Off the record,

(Whereupon, there was a brief period off
the record for the above-stated reason.)

JUDGE BLOCH: On the record.

MS. GARDE: 1I've instructed Miss Neumeyer to
make every effort possible to get to the Post Office if, in
fact, a delivery was attempted Saturday or a delivery is
attempted today. And, of course, she won't be home, because
she'll be at work during the day.

I've instructed Miss Neumeyer to make every
effort possible to get to the Post Office to pick up that
statement,

JUDGE BLOCH: Ani are we nrot able to get
Miss Orr's statement?

MS, GARDE: Miss Orr attempted to call
Mr. Brooks Criffin at home, per his instruction, all day
Saturday. He was not available throughout the day whenever
we attempted to call him.

JUDGE BLOCH: Where is Miss Orr?

MS. GARDE: Miss Orr is also at work, and I
will have Miss Orr call him today.

JUDGE BLOCH: And what is the distance between
the residence of Miss Orr and Miss Neumeyer and Region 4's

offices?
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MS. GARDE: Probably about an hour and a
half drive for Miss Orr. And for Miss Neumeyer, probably
about an hour's drive, 45 minutes to an hour's drive.

JUDGE BLOCH: Mr. Trebey, do you happen to
know whether there are messenger services available?

MR, TREBEY: I have no information about such
services in Region 4.

MR, MIZUNO: Cha rman Bloch?

JUDGE BLOCH: Yes, sir,

MR. MIZUNO: This is Mr. Mizuno. I suggested
at the Saturday briefing that, perhans, Staff could get its
witnesses to drive to Brooks Griffin's house or at the
Region 4 headquairters and physically pick up a copy of the
statements and then bring it back to the site.

I don't know whether they fonllowed through
on that.

But that seems to be the most expeditious
manner for getting the statements to the Staff and the
Avplicants.

JUDGE BLOCH: Mr. Roisman, are vou satisfied
that these people have agiven knowledaeable waivers of their
agreement to confidentiality?

MR. ROISMAN: You'd have to ask that of Miss

Garde. I was not there at the time that those-- I thought

that they had done that before and that 0I had agreed that
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they were going to produce all of this information last
Friday. So, everything that we did with reagard to it was
only after we learned that OI did not consider that to be
an agreement,

JUDGE BLOCH: Miss Garde, are you confident
that these are informed decisions to waive confidentiality?

MS, GARDE: Yes, they were informed decisions
to waive confidentiality some weeks ago. It was Fortuna's
representation that OI needed them to remain confidential
wo that OI could finish its investigation,

Our witnesses, who both filed Department of
Labor complaints, released confidentiality when thev agreed
to become witnesses in this proceeding, which was sometime
in early June.

JUDGE BLOCH: When you said they did that,

what do you mean? They released it in writing to you?

MS. GARDE: Did not release it in writing
to me, no.

JUDGE BLOCH: When you say it was informed
consent, what kind of a discussion did you have with them?

MS, GARDE: I had a detailed discussion
with each of them. I have a memo to my file recording
that, as well as-~ in which we discussed what releasing
confidentiality meant.

(Pause. )
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MS. GARDE: Judge Bloch?

JUDGE BLOCH: The Board decides that
confidentiality has been waived on representation of Miss
Garde, and we are convinced that it has been waived. And
we don't want the*t tc hold anything up,

We appreciate the offer that Mr, Trebey has
made.

When the Stafi delivers the documents,
according to their kind agreement, they may, if they like,
ask some brief questions to determine whether, in fact,
that was a knowing waiver.

But we exnect that Region 4 should cooperate,
that Mr., Griffin will cooperate, and that those documents
should be in the hands of those witnesses today.

And unless there is a strong reason to
btelieve that they don't go through with the revocation of
confidentiality, we hope that the parties will all have
it today, also.

Is that a correct understanding of your
capabilities, Mr, Mizuno?

MR, MIZUNO: This is Mr. Trebey.

I don't gu=2ss I understand what offer I
have made, other than to call 0OI.

JUDGE BLOCH: I thought Mr. Mizuno said

he would drive there.
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MR, TREBEY: Oh, no. All Mr, Mizuno
indicates was that he had suggested, during the Saturday
discussion with Billie Garde and the Avplicants, that he
thought that the most expeditious way that this could occur
was for the Lwo witnesses to drive to Region 4.

My understanding is that he's not made any
representation that he personally was going to drive
anywhere or that anyone else from the NRC was.

MR. MIZUNO: Not that we don't want to, but
it's not going to make any difference. 1 could drive to
Brooks Criffin's house and show up, and he wouldn't give
it to me personally, anywav,

It's got to be the two witnesses to show
up on his front step or at the Region 4 office,.

JUDGE BLOCH: Brooks Griffin isn't even an
OI person, is he, at this pointry

MR, MIZUNO: Yes, he is,

JUDGE BLOCH: He is. Okay.

(Pause.)

JUDGE BLOCH: Can Mr. Trebey be in touch
with these two people by telephone sometime this evening?

MR. TREBEY: Which two people are you
referring to?

JUDGE BLOCH: Miss Neumeyer and Miss Orr.

MR. TREBEY: I be in contact with them?
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JUDGE BLOCH: No, what I'd like to suggest
is that the documents be sent to Mr. Trebey and that he
telephone -- he speak by telephone with this office in
order to satisfy himself that there is a voluntary release.

I don't see any reason why O[ has to find
out there's a voluntary release if there's a staff person,
a competent staff person, who's going to do that in good
faith.

MR. TREBEY: This is Mr. Trebey. .I have no
difficulty undertaking to do that. However, I =--

JUDGE BLOCH: Well you're not really certain
that that's going to satisfy OI. I merely think that if
we want to know what is going to satisfy OI, then I think
that we need to get them on the line and ask them. I make
this representation only because of my vast experiences
with the Office of Investigation, as I think is well
documented in this record.

Okay. Mr., Walker, I'm afraid we'd better
try to do that.

Do you happen to have their number in front
cf you, Mr. Trebey, having just called it? Hello

MR, TREBEY: No, I don't have it right in
front of me. [ will have it in one minute.

MS. GARDE: I know it.

JUDGE BLOCH: Okay. Say it,
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MR. TREBEY: Billy Garde calls it more
frequently than I do.

MS. GARDE: 202 --

JUDGE BLOCH: Ms. Carde, just say it sc that

i
|

Mr. wWalker can
MS. GARDE: I'm giving it to him, Judge.
JUDGE BLOCH: Excellent.

MS. GARDE: 202-492-4388.

JUDGE BLOCH: All right. Let's continue --

MS. GARDE: 4388. 1It's 301. And it's
301 Area Code.

JUDGE BLOCH: -- our argument,

MR, WATKINS: Why don't we go off the record.

MS. GARDE: Yes?

MR. ROISMAN: Pardon me. This is Mr.
Roisman. What are we arguing about now?

MS. GARDE: I believe, Tony, that we're
back to the Newmeyer incident briefing.

MR. RO1SMAN: Oh, okay, fine.

MS. GARDE: Some discussion was made some
time ago now about the level of detail provided on Ms.
Newmeyer, who is the only witness at least at this point
that this problem relates to, seeing that Ms. Orr goes
with Ms. Hatley's allegations on document control.

And in the case of Ms. Newmeyer, they were
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provided with a copy of -- both the Staff and the Applicant
was provided with a copy of Ms. Newmeyer's affidavit, which
had been confidential and in the hands of OI until Friday.

In that affidavit are approximately six
pages which detail the two incidents which Ms. Newmeyer is
going to talk about on her direct testimony.

My notes of the Saturday meeting indicate
that I drew the attention of the parties tc the affidavit,
indicated the specific places in the affidavit that those
two incidents were discussed, and then there was a 20
minute, approximately, recess or break while the parties
read through that affidavit, at the end of which I asked
them if there was any further questions, gave them some --
answered the questions that there were.

4y notes indicate there was only a few, and
said that Ms. Newmeyer's testimony would follow the affi-
davit almost precisely through a series of questions and
answers.

The names of the people, the date of the
incident, those involved, in some cases the specific NCR
number, are all contained in the aifidavirc,

JUDGE BLOCH: Basically that is the scope
of the direct testimony.

MS. GARDE: Yes, it is, Your Honor.

JUDGE BLOCH: Okay. Mr. Walker, please




conclude
MR. WALKER: Your Honor, I think there are
several points that need to be addressed. First of all, I
believe both Mr. Reisman and Ms. Garde have suggested that
5 l Ms. Orr ie not properly a part of this discussion because
6 of the Board's ruling on the earlier issue regarding Ms,
7 Orr's testimony.
L] But I would remind everybody that we still
9 have to reach an agreement on the expeditious handling of
10 Ms. Orr's and Ms, Hatley's testimony, and the Board's ruling
1m | on this issue could impact what agreement we might reach.
12 JUDGE BLOCH: Okay. So you want to get the
. 13 testimony but that really doesn't relate to whe her or not
14 we go ahead with Ms. Newmeyer's deposition, right?
15 MR. WALKER: No, I think it relates in both
16 instances to whether we go ahead with Ms. Orr and Ms.
17 Newnmever.
18 First of all, let me say in response to Ms.
19 | Garde's representation about there being DOL proceedings
20 pending brought by both of these people, while that is
21 true, Ms. Garde is well aware of the fact that there has
22 | been very little discovery in those proceedings by agree-
23 ment of both parties. And the mere fact that a DOL
24 proceeding is pending certainly doesn't provide us with
‘ 25 much in the way of notice of what issues might be raised
1
li
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in this.

JUDGE BLOCH: Now I understand that the
only issues they intend to ask about are the ones that are
in the deposition that they went over with you. On that
basis, what surprise are we worried about?

MR. WALKER: Well the -- I think the --
their representation is that the only issues they're going
to go over are those in the affidavit and provided by way
of summary to us on Saturday. And I do think that the
emphasis has to be on the word "summary" because that was
the kind of briefing that we got on Saturday.

As Mr, Mizuno has said, there was a great
deal in the way of specifics. Assuming that any specifics
exist that were not provided to us on Saturday, and I think
that --

JUDGE BLOCH: Ms. Garde, are there specifics
that you know about that the witnesses are likely to talk
about that were not revealed?

MS. GARDE: Judge, I made a good faith
effort on Saturday to go through the details of the inci-
dent. And the affidavit in Ms. Newmeyer's case contains
them, 1In Ms. Orr's case, there are three incidents. I
told them about two of them, giving them the name of the
person involved and the approximate timeperiod that it

occurred.
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The third one is contained in Ms. Orr's
affidavit.

JUDGE BLCCH: That wasn't quite the question.
The question is whether when these witnesses testify,
there's going to be substantial additional detail that was
not provided to the applicant.

MS. GARDE: I don't believe there is. I
have now written my questions out one by one. I am willing
to sit down again with the parties and go over the ques =--
actually read them my questions, obviously which I know the
answers to.

But I don't think there is any more level
of detail there, other than maybe a more structured presen-
tation than the a:fidavit contains.

MR. WALKER: Judge Bloch?

JUDGE BLOCH: Yes, sir.

MR. WALKER: This is Richard Walker again.
The other issue that I think we keep skipping over is the
fact that beyinning tomorrow morning, we have scheduled
depositions of some of our people that CASE has called
and whom they apparently intend to cross-examine on the
basis regarding the allegations.

They are in a position to know what their
witnesses have told 0I, and to use that to prepare for

cross-examination, and we are not., And I think that
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JUDGE BLOCH: Ms, Garde, do you know enough
to be able to tell us whether the OI statement contains
substantial additional detail on the subject you're talking
about?

MS. GARDE: No, I do not because I was not
present at the 0T interview.

JUDGE BLOCH: Have you asked your witness?

MS. GARDE: Yes, I have,

JUDGE BLOCH: What did they say?

MS. GARDE: They say that OI asked a lot of
questions about essentially hardware issues and went
through the affidavit, which has been provided to the
Applicant.

The representation of 0I and of the
witnesses is that the session with Ms. Billy Orr was rairly
brief, and that the session with Ms. Newmeyer was somewhat
longer. 1I'm guessing two hours. And they just went through
the affidavat.

Ms. Newmeyer said that none of the == no
more than what I asked her about these incidents was given
to OT and == in her interview.

Ms. Orr didn't recall, having been through
a number of interviews, if there was more detail given to

OI than we went over.
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JUDGE BLOCH: Mr. Walker, what'’s your
proposed remedy? How would it work out and will it impact
our schedule?

MR. WALKER: Well my suggestion, Mr.
Chairman, would be that inasmuch as it's my view that CASE
didn't do everything they could to have these statements
produced when they were promised, that the depositions be
cancelled.

At the very least, however, I would suggest
that the depositions be postponed for a period of time that
would be equivalent to the amount of time for preparation
that was made available under the schedule that was origin-
ally agreed to in contemplation of production on Friday the
20th,

JUDGE BLOCH: So basically, what that would
amount to is that if you got it today or tomorrow, you'd
wind up talking to these witnesses Monday or Tuesday. And
what happens to your related witnesses?

MR. WALKER: I don't feel that there's any
difference in terms of the fairness of examining our
witnesses or theirs without the benefit of these statements
so counsel can be prepared.

JUDGE BLOCH: I guess your related witnesses
were scheduled to appear =--

MR. WALKER: Tomorrow.
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JUDGE BLOCH: -~ four days =-- four days

after the time you were going to get it?

MR. WALKER: That's correct.

JUDGE BLOCH: If you get it today,
testify Friday’

MR. WALKER: That's correct, Well

a minute. We do have an additional problem. The

they can

now wait

particular

witnesses that are our witnesses have also requested that

they be represented by personal counsel and have retained

counsel.

We have -- we were informed yesterday that

their personal counsel would not be available after

Wednesday of this week, so if those schedules were shifted

it would be necessary for them to be shifted into next
week .

MR. ROISMAN: Mr. Chairman, this is Mr.
Roisman.

JUDCE BLOCH: One second, please, Mr.
Roisman.

(Pause.)

MS, ELLIS: Are we off the record?

MR. ROISMAN: No, and let's not talk,
please.

MR. HAYES: Judge Bloch, this is Ben Hayes

speaking.
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MR. ROIS:AN: He's off the record for a
second, Ben.

MR. HAYES: Okay.

JUDGE BLOCH: All right. I think that under
the circumstances, the situation is difficult for everybody.
It seems to me the best solution is to take -- to allow --

MR. ROISMAN: Hello,

JUDGE BLOCH: Yes. == is to allow an
expeditious discovery deposition by the Applicant and Staff.
Can Ms. Newmeyer be made available either this evening or
tomorrow mornincg before Applicant's witnesses go on?

MR. ROISMAN: Mr. Chairman, this is Mr.
Roisman. I wish you to reconsider that order. I do not
believe that the Applicant -- we have been as explicit as
we could conceivably be on this point,.

Ms. Newmeyer's direct testimony is contained
in the affidavit. We have identified the portions of it.
Then Ms. Garde said, "Read that affidavit and ask me the
questions that that affidavit raises for you so I can tell
you everything you want to know abonut it."

Her notes show they asked some guestions.
She gave them all the answers that they asked for.

To subject Ms. Newmeyer to a discovery
affidavit at this point -~ excuse me =-- a discovery

deposition at this point is to totally abrogate the entire
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nature of the process which the Board approved a month or

more ago, in which if we gave the level of detail that the
Board had requested us to do, and I don't think there's
any question but that we gave that level of detail, that
our witnesses would not be subject to this double bite
from the Applicant.

I would request that the Board look at the
discovery affidavit done of Witness F, which lasted for two
full days, before it orders us to produce these witnesses
with that sand of a ruling and attack into every conceivable
thing that ﬁhe person has ever said in their lifc that the
Applicant has become aware of.

We have made our representations. If our
representations prove wrong, then we're prepared to suffer
those consequences. But our representations are the
Applicant and the Staff know what Ms. Newmeyer is going to
say. They are on notice more than the Board even ordered
us to put them on notice, and we've made extraordinary
efforts to do that.

We should not now be punished because of a
deposition which was taken by somebody else of Ms.
Newmeyer, which the contents of which are not what we are
relying upon for purposes of our direct case,

Our direct case is what Ms. Garde told

these people on Saturday would be out direct case. And
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that should put the end to the matter. If we try to go

beyond that direct case in Mr. Walker's relief, then I
think it appropriate one is to say "That's stricken. You
may not put that into this record. You have represented
what your direct case is."

JUDGE BLOCH: And you're still representing
that you don't chink the transcript of the OI Staff is
going to add a lot ot what you've already disclosed.

MR. ROISMAN: That's not even the point.
Let's just say that we've not seen it so we don't know what
it says. Let's say that in the OI affidavit, Ms. Newmeyer
lists five other incidents of harassment and intimidation.
Our representation is we are not presenting those in
evidence in those proceeding. We're not offering the OI
affidavit, the 0I =--

MR. WALKER: Mr. Roisman?

MR. ROISMAN: We are sayirg the tiv » inci-
dents that Ms, Garde has described to the Applicant and
the Staff are what Ms. Newmeyer is going to testify about,
The detail given in there plus the answers to “he questions
which she invited them to ask her, and she's now invited
them to ask her again if they want, is the detail that Ms.
Newmeyer will give.

Her direct will be very direct. It will be

very limited. And that is the extent of what she is going




13

10

11

12

13

14

15

16

17

18

19

38,629

to testify.

MR. WALKER: Judge Bloch?

JUDGE BLOCH: Let's hear Mr. Walker on the
motion for reconsideration.

MR, WALKER: Judge Bloch, I understand that
Mr. Hayes is on the line, Perhaps we should hear from him,

JUDGE BLOCH: Let's talk to Mr. Hayes, first.

Mr, Hayes?

MR. HAYES: Yes, Judge.

JUDGE BLOCH: ''e have a problem apparently
resulting from a lack of communication. The matter of
consent of these witnesses was understood in earlier discus-
sions with Mr. Fortuna about two weeks ago, and there was
no problem about consent,

The lawyers in this case have represented
that they had a full discussion about consent., And they've
also stated that in subsequent discussions that Ms.
Newmeyer was on the phone with Mr. Griffin, a telephone
call that she initiated, and that there really is no gques-
tion about consent here.

We need the document so that the Applicant
can be informed. What can you do to fascilitate this
process?

MR. HAYES: If we get a request from the

witnesses, we will provide their testimonv to them, I was
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unaware that we had previously gotten a request from the
people you're guestioning.

JUDGE BLOCH: Well my understanding is that
the most recent time it happened was a call from Ms.
Newmeyer to Mr. Griffin, in which Mr, Criffin said he sent
it registered to her home but that he wouldn't send it to
some other address at her request,

MR. HAYES: Yes, that is correct.

JUDGE BLOCH: Well explain, if she called
up and asked that it be sent so that it could be used at
the hearing, would anyone go through that kind of ridiculous
routing?

MR. HAYES: Well I'm .ot gquestioning whether
it would go through the ridiculous routing, but we want an
opportunity to sit down with her and explain the circum-
stances of releasing that particular document.

JUDGE BLOCH: But you had her on the
telephone, What was the problem?

MR, HAYES: Well since we have an ongoing
matter, Judge, I'm a little reluctant to discussing the
details with the Applicant and with the Intervenors and
with you. 1 would be more than happy to sit down with you
and your Board in an ex parte in camera and discuss with
you our reasonings as to why we feel it necessary to go

directly to the individual and sit down with that
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individual.

JUDGE BLOCH: Are you saying that there's
something extraordinary in this case that suggests that
this witness would be in special jeopardy if they waived
confidentiality?

MR. HAYES: No, I'm not suggesting that.
What I'm suggesting, if they waive confidentiality I want
an opportunity to sit down with that individual and express
the fact that what could or would happen pursuant to the
contract that we have with that individual. I want that
in writing. I want that individual fully cognizant of the
fact that she decides to release this particular document,
what it does with our .agreement with that individual.

JUDGE BLOCH: Mr., Hayes, I think you make
the agency look very bad because th: re was already a
representation by Mr. Fortuna in this proceeding on last
Friday that documents would be made available.

I'm convinced that these witnesses have
fully consented, both because of their discussion with Ms.
Garde from GAP and because of a telephone conversation
with Mr. Griffin in which there was apparently a one-on=-
one discussion and every opportunity to disclose everything,

Why does it have to be in writing?

MR, HAYES: Well because our contract was

in writing, Judge. And again, I would be more than happy
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to sit down with you and discuss the matter with you and
your panel, ex parte in camera, and give you my reasoning.

However, since we do have other matters
going on at that utility, I would -- I am somewhat reticent
in getting into a full-blown discussion with you.

JUDGE BLOCH: Do you know that it's already
been sent to Ms. Newmeyer at her home?

MR. HAYES: Yes. I instructed that to be
done last week.

JUDGE BLOCH: Now if she didn't consent to
having it, why was it all right to send it to her at her
home?

MR, HAYES: Judge, again, I have to go back
to the fact that we have ongoing investigative matters. I
would be more than happy to sit down with you, sir, and
discuss the matters with you,

We are trying to cooperate with that
particular individual.

JUDGE BLOCH: I don't understand it, Mr,
Hayes, and I think it's obstructionate in this proceeding
that we can't just send it directly to the Applicant, but
I have no power to order you to do anything. I don't
understand it, and I do think the agency looks very bad

in this respect.

I would hope that you could think about it
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today and decide you can do it otherwise, possibly by
getting Ms. Newmeyer on the telephone at her place of
employment and having a talk just one-on-one betw: en
yourself and her or between Mr, Criffin and her, because
I don't understand what this face-to-face magic is.

All right., If the -- I would just urge you
to be able to try to figure out whether you can ascertain
quickly and expeditiously so that the attorneys can get
the document rapidly.

There's no need for you to respond unless
you'd like to, Mr. Hayes.

MR, HAYES: 1 appreciate your suggestion,
Judge .

JUDGE BLOCH: Thank you,

MR, HAYES: 1Is that it for me, sir?

JUDGE BLOCH: Yes.

MR, HAYES: Thank you.

JUDGE BLOCH: Mr., Walker, you're responding
to the motion for reconsideration,

MR, WALKER: Well in light of what we've
heard from Mr. Hayes, it sounds as though it's less than
definite that we're going to get the statements or, at
least, anytime in the near future,

I think the Board's ruling makes some

sense; however, there may be another =-- another approach
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suggested by Mr. Roisman's response on his motion for
reconsideration.

Mr. Roisman has representad very vigorously
that, in his view, any wandering beyond the things that we
have been apprised of would be subject to a motion to
strike and that that remedy would be entirely appropriate
as to the witness's direct testimony.

If Mr. Roisman were willing similarly to
limit the scope of his cross-examination of our witnesses,
then I would suggest that, perhaps, that also would be a
satisfactory resolution of the matter,.

JUDGE BLOCF: Your response, Mr, Roisman?

MR. ROISMAN: I see no problem with that,

Mr, Chairman., I mean, we have been trying to say that we

want to ==

JUDGE BLOCH: We've got an agreement., Don't
go any further,

MR. ROISMAN: Okay. All right,

JUDGE BLOCH: Mr. Trebey, do you have any
problem with this agreement? Or Mr. Mizuno? Uh-oh,

MR, ROISMAN: Oh, shit. Oh, excuse me.

JUDGE BLOCH: Off the record. We've got to
get the Staff back.

(Discussion off the record.)

JUDGE BLOCH: All right. Let's go back on
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the record., All right,.

MR. TREBEY: Let me mention one thing,
though. Mr., Mizuno is going to have to leave at this point,
I will remain on the line. Mr. Mizuno has a plane to catch.

JUDGE BLOCH: Okay. Do you have any problem
with the agreement reached between the parties?

MR. TREBEY: No.

JUDGE BLOCH: All right. I think the agree-
ment will reflect itself on the record, but basically it's
that the scope of the examination of these witnesses is
limited to the matters that have been discussed between
the parties. And the scope of cross-examination shall be
similarly limited, and to my understanding Ms. Newmeyer's
testimony may be received.

We still are pressing for the -- for OI to
make available the transcript as rapidly as possible.

Mr, Walker, the next matter?

But we've not yet =- Mr, Trebey, we've not
yet gotten to the question of discovery, have we?

MR. TREBEY: Mr. Chairman, I'm not in a ==

MR. WALKER: No, we have not,

JUDGE BLOCH: Okay. Mr. Walker,

MR. ROISMAN: Mr., Chairman, this is Mr,
Roisman, I am not hearing you,

JUDGE BLOCH: Can you hear me now?
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I'll try to stick right up to the speaker.
Did you hear my summary?

MR. ROISMAN: I guess I heard the summary,
and then when you were turning to Mr, Walker, I started
hearing voices but I couldn't hear what they were saying.
I don't even know whether it was or Mr, Walker that I wasn't
hearing.

JUDGE BLOCH: T hope it's the telephone
equipment, Mr, Roisman.

Mr, Walker, please proceed.

MR. WALKER: Mr, Chairman, the fourth issue
we have on the agenda relates to the scope of permissible
cross-examination regarding credibility issues. Since
this is Mr. Roisman's and Ms. Garde's, a point I suggested,
it might make sense for them to outline their position,
first,

JUDGE BLOCH: Okay. I heard that in a
brief conversation with Ms, Garde last night that the
Intervenors addressed how it is that we can possibly rule
on this issue at this point, so we need some specificity
of the relief sought,

MR, ROISMAN: All right, Mr., Chairman,
this is Mr. Roisman, Our concern is embodied probably
best in the affidavit taken of Mr. Messerly. 1In that

affidavit, the Applicant's attorney initially attempted
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to get into questions of, one, whether or not Mr. Messerly
had received payoffs from contractors at the plant site
and, number two, whether Mr. Messerly had or had not done
something improper on his tax return.

So eventually it was determined, though,
that that would not be examined into, although the
Applicant's attorney made a summary statement of what he
thought he might be able to establish if he had gotten
into that.

I am concerned that that kind of inquiry
is so far afield from anything that's relevant here, that
the only reasonable interpretation is that it be used to
harass and intimidate the witnesses, And I can assure
you that it's working.

We have witnesses, and Ms., Newmeyer is one
of them, and Ms, Hatley is another, who've indicated that
if matters that are as far afield as that are being
inquired into under the generic guise that somehow or
another that's something to do with their credibility,
that they will not appear as witnesses, that they will
not subject themselves to that type of an inquisition,

1 tried to get from the Board some kind of
a guidance as to what can legirimately be considered
be appropriate for purposes of credibility.

I'm not questioning that there is




22

10

11

12

13

14

16

17

38,63¢%

credibility but, for instance, there are matters in every
human being's life in which they do things, whether it's

juveniles or whatever, that are not high points of their

lives.

I do not believe that there is a legitimate
basis for the Applicant or the Staff to muck around in
that and to drag all that up at the price of these people
appearing at the hearings,

And for our part, we've not attempted to go
into any prior criminal history or any prior misconduct of
any of the Applicant's witnesses on the assumption that
those matters could not be inquired into because they would
not produce relevant information in the proceeding. They
were too far afield.

JUDGE BLOCH: May I ask, what are we
supposed to do =-- rule that the Applicants shall not
unduly muck about?

MR, ROISMAN: No. What I'm trying to find
out is do you have some standard? And what we are hearing
when we try to discuss this with the Applicant lawyers,
particularly, is that anything that anybody did that was
improper at any time in their life "goes to their
credibility."

JUDGE BLOCH: I have a ==

MR. ROISMAN: They are free to get into
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that. And I believe that what the Board should rule at
this time is that absence of evidence that either the
person has previously had some problem with perjury or
something to demonstrate that the particular statements
that they make here are not credible; that is, that they
made a prior inconsistent statement or that they engaged
in some conduct that was inconsistent with what they said
had happened or something of that nature, that all these
other matters are not appropriate,

And if the Applicant or the Staff wishes to
inquire into them, they must go to the Board and make a
proffer with regard to that rather than we must sit there
and subject the witness to these inquiries as though they
are presumptively appropriate in these depositions, which
are evidentiary depositions, not discovery depositions,

JUDGE BLOCH: Assuming that we listed -~ I
have a feeling that it's a matter of judgment. For
example, even if we were to say that perjury or false
swearing is allowed, we get into the tax returns question,
don't we?

MR, ROISMAN: You mean with regard to the
== to Mr, Messerly?

JUDGE BLOCH: I mean -=- yes, If we adopt
the standard of perjury or false swearing, don't we still

to allow the tax returns problem? I don't know how they
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[ 1 got the information, but wouldn't we have to allow it?

; * ? MR. ROISMAN: Well I -- I think that it nas

; 3 ~ to be shown that it had some bearing to the kind of thing

E 4 that we're dealing with here I guess what I want, Mr,

‘ 5 Chairman, I understand the practical problem of sort of

' 6 giving an expletive ruling with nothing explicit.

| 7 I think what I want is sort of a statement

| 8 of where the Board's head is at so that there's a lot

; 9 better opportunity, if we're talking with the Applicant's

; 10 attorneys abhout this sort of line of inquiry, that we all

| 11 have some idea of where -- where you're coming from,

: 12 JUDGE BLOCH: Well I have a feeling that --

k . 13 I'd like Mr, Walker to comment -- but I have a feeling that

} 14 there's a common concern that you're concerned about the

L 15 privacy of the individuals and you're also interested in

! 16 the truth and the individual inferences.

17 The privacy of the individual has to be

| 18 weighed in some sense against the importance of the

L 19 credibility evidence being elicited. So that, for example,

| 20 impropriety of tax returns, I imagine the omission of some

l 21 minor items, the ruling wouldn't be very relevant,

: 22 But a lying about half the person's income,

l 2 I would think that would be more relevant. I see it only

E u as a case-by-case problem. 1T don't see it any other way.
. 26 Mr. Walker, are you in agreement with that?
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MR. WALKER: Yes, essentially. I would
just make three points. The first one is -- is to
reinforce yours. I think that the issue that's being
raised as to relevance of specific questions goinag to
credibility, and it's just impossible to deal with that in
the abstract.

Secondly, I think Mr. Roisman well knows
that whenever any witi.2ss takes the stand, he may be subject
to cross-examination on credibility. And the only way to
fairly adjudge -- fairly judge the appropriateness of the
gquestions is in the context in which they arise. And that
context would include both the == both the testimony of
the witness whose credibility was being tested and the
means by which it was being tested.

Also, T == I feel that Mr. Roisman suggests
that we have a problem here of much greater dimensions,
even under the broadest construction of the facts than it
really is.

The fact of the matter is that we have not
been indiscriminately delving into the backgrounds of the
Intervenor's witnesses. There is at least one witness, I
have been told, as to whom we had credibility materials
but did not use them because in the direct testimony it
was our judgment that that person's credibility was not

fairly placed in issue. And so, we forewent the use of
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the credibility materials that we had developed.

Finally, I think that Mr. Roisman rather
unfairly mischaracterizes our position. Now I should
confess I have not been personally present at all of the
discussions of this issue, but I do not understand our
position to be as he states it, that any misconduct in an
individual's past is fair game.

JUDGE BLOCH: Okay. 1T think I have enougu
to rule., I'm going to rule and then ask for comments from
the Staff, if they don't mind that order.

Mr, Walker, in the past we have relied
primarily on the good faith of Intervenor's lawyers on

certain matters. We would like to rely on the Applicant's

good faith in acting out of humanity as well as the concern

for their case and the credibility of individual witnesses.

I understand that these particular matters
may involve matters of privacy, so that we would consider
it somewhat different if the Intervenors would come to us
and say, "We can't accept the good faith of the Applicant
as our entire guarantee here."

But I'm hopeful that if the Applicants act
with restraint that we won't have to speak frequently to
the parties about matters that the Intervenors feel that
they just don't want their witnesses to go forward on.

We will be available, if necessary. Would the Staff
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MR. TREBEY: The Staff believes that that
is reasonable guidance. It is a matter of judgment in each
case, Tre Staff believes that credibility testimony is
appropriate testimony. On the other hand, we also
recognize the importance of privacy of the individuals,

80 we believe that this is a -- an appropriate ruling by
the Board.

Our suggestion has been for some general
guidance to generally follow the Rules of Evidence, the
Federal Rules of Evidence, and accepted their relevance in
this area.

JUDGE BLOCH: Good. Mr, Walker, the next
matter.

MR. WALKER: The fifth matter, Mr, Chairman,
relates to the right to take discovery.

After we had our conference call with you
resterday evening in which we listed the agenda items, Ms.
Carde informed me that although I had accurately represented
to you what she had told me about this issue, she had
concern that what she had told me did not accurately reflect
Mr. Roisman's coancern.

In light of that, and although we had a
very brief discussion before you came on the line this

morning, I think it's best to have Mr. Roisman state the
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precise nature of his concern,

JUDGE BLOCH: Thank you, Mr. Walker,

Mr. Roisman?

MR. ROISMAN: Yes, Mr. Chairman.

My concern is verv simply this, My under-
standing of the nature of the process is that if we had met
our burden, and as you know we've now made that representa-
tion here with regard to Ms. Newmeyer and Ms. Barnes to
inform the Applicant and the Staff in the level of detail
that you would anticipated we would have done back at the
June 27th hearing. Excuse me, the June 27th filing.

The fact, in short, that the surprise claim
is not available, that there was not to be discovery in
these depusitions, that discovery was to be =- there might
be an argument that the Intervenor was conducting discovery
and we might have to segregate a portion of the transcript,

There might be an isolated gquestion here or
there that either on further reflection or otherwise would
appear to be discovery, but that the scope of the examina-
tion of the witnesses would essentially be limited to what
they had to say on their direct,

Now the Applicant's witnesses when they came
on didn't really have direct, And so, the issue was
different there but I think we ull pretty well abided by

that,
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1 We instructed our lawyers and I think they

2z followed those instructions, that they should not ask

3 discovery questions. They should ask examination questions,
4 Now that all this has been coming forward,
5 we have been making an effort, and I confess in some cases
6 more successfully than others, to have them define very

7 clearly, precisely what their testimony is.

8 In other words, what are they asserting.

9 For instance, when Mr. Stiner was on, we had Mr. Stiner
10 simply identify a portion of prior testimony already

1 received in evidence and say, "That's my direct testimony."
12 And he actually made no additional direct
13 statements, He said, "That's my direct testimony," and
L] then the Applicant was free to cross-examine him on that
16 statement, that we had previously identified that to them
18 before the actual deposition took place.

17 We've now done a similar thing with Ms.

18 Newmeyer and Ms, Barnes, We believe that that means that
19 the kind of wide ranging discovery which we experienced
2 in the two-day deposition of Witness F is not avallable,
an is not appropriate., It should not be allowed to be

2 pursued here,

2 And that the Applicant, absent of minor

u deviations, and the Staff as well are limited to cross-
®

examining the witness within the scope of the direct as
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the Fules of Evidence prgovide.

We think that there is some substantial
disagreement among the parties about that. We're secondly
concerned that -he split of the discovery and the cross-
examination is clearly not permissible, even if the Board
should say, "Well, I'm going to let them do discovery.
They have to pay for the transcript,” which by the way I
think is wrcng. I don't think that's what we agreed to.

The discovery phase of this proceeding ended
some time ago. But if you should rule that, that they are
not entitled, to then postrcne their cross-examination of
the witness for any period of ti.e whatsoever, that they
must do it right then just as we had to do it with regard
to their witnesses.

That's what 1 would like to get a clear
ruling on,

JUDGE BLOCH: You know, the ruling is the
ore that [ gavz on the nhone last night when Ms. Garde
presented it. And that is als® the one we gave last
Friday.

Ara that is that if there is no particular
surprise with respect to the witness, then yes, the
Applicants must go ahvad and cross-examine on the
evidentiary portion of the record. And then must ask

whatever questions they have of evidentiary significance
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at that time.

After that, however, we never ruled that
anyone was waiving the right to discovery.

Now, obviously, since the evidentiary
deposition is finished, the ensuing deposition has a
limited purpose. And that is, it must bring something
out that's going to be used by the parties subsequently
to argue that there's a reason to either have to go to
either go to hearing or present rebuttal witnesses.

It's not, itself, evidentiary. The purpose
of the discovery is to see whether there's something
important being missed that can be responded to on rebuttal
or that becomes a credibility issue that's going to have
to be heard in hearing.

Put we never did preclude anyone from
having that kind of discovery. Now the other problem is
the order in which it happened, and unless there is
surprise, the order is evidentiary cross-examination first,
deposition next,

If there's been surprise, then we rule
that the evidentiary deposition can come before the cross-
examination. And that is the ruling we made last week and
I see no reason to change it.

MR. ROISMAN: Mr. Chairman, can I just ask

a clarification? I'm sorry I wasn't able to be on the
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phone call last evening.

JUDGE BLOCH: Sure.

MR. ROISMAN: What I'm concerned about is
the following. And, again, I would ask the Board -- I hate
to subject them to the tediousness of that two-day
deposition, but if you have not read it, to take a look
at the deposition of Witness F.

Here is where my concern comes in. Our
witness goes on the witness stand. The witness says, "There
are 57 things that I have thought were wrong in this plant
but I'm goina to tell you about two. That's all I'm going
to testify about." That's all CASE is offering. The
witness tells you about the two.

The Applicant and Staff cross-examine the
witness and then proceed to conduct "discovery" with regard
to the other 55, which the witness is not offering.

Now that's precisely what happened in the
discovery deposition of Witness F. Now I confess that we
should have done a better job with regard to defining the
scope of Witness F's direct so that that wouldn’t have
been a problem at all. And that's why we're trying to
correct that.

JUDGE BLOCH: Mr. Walker, is that the
problem? If you knew that the scope of the testimony was

limited to tne testimony presented, would this problem
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arise aygain?

MR. WALKER: Well, I don't == I'm not rex.ly
sure because I'm not really sure about the problem with
Witness F.

I was not a participant at that depnsition
and I must confess I have not read the transcript. But it
seems to me that the Board's ruling is fairly clear and

workable.

There's only one additional issue, as I
understand it from Ms. Garde, that -- that -- as to which
perhaps we need some clarification. It is my understanding
that it's her position and Mr. Roisman's that the fact
that they give us these little briefing sessions that
they -- such as the one on Saturday -- necessarily obviates
any claim of surprise.

That, however, is not what I have been
told about the Board's prior ruling, which as I understood
it, was that information provided after June 27th could
give rise to a legitimate claim of surprise.

JUDGE BLOCH: That was our ruling, and we
wish to stick by that ruling except, of course, that on

the particular matter you just mentioned, there's now a

stipulation by the parties.

Have you finished, Mr. Walker?

MR. WALKER: Yes, I have.
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JUDGE BLOCH: I think, Mr. Roisman, if you
have a problem anéd something looks like it's going to take
a lot more time than you think it ought to because the
scope has expanded way beynnd what it ought to be, just
call the Board and I'll take care of it.

MR. ROISMAN: Okay. I think, Mr. Chairman,
what you have indicated here on the phone and what you
advised the parties of last night is satisfactory.

And at this point, with the possible excep-
tion of Ms. Brink and Culton, I believe Ms, Garde can
correct me if I'm wrong, that our direct witnesses are
ccncluded.

Is that right, Billy?

MS. GARDE: That's right. But I do have
another comment on the discovery issue.

MR, ROISMAN: Brink?

MS. GARDE: Yes, just Betty Brink and Dennis
Culton.

MR. ROISMAN: Okay.

JUDGE BLOCH: Yes, Ms. Garde, please, a
brief comment if necessary.

MS. GARDE: Yes. Now Mr. Watkins is in

the room with us. And as to the question of the appropriate

length or not length of the particular deposition or

evidentiary deposition, Mr. Watkins informed me last
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night that Ms. Newmeyer's deposition would take a full day.
I indicated to him at that time, and I'd like to bring up
at this time, that that to me seems an inapprcpriate length
for Ms. Newmeyer's deposition since we are only going to
have her on for two incidents which I don't anticipate will
take longer than an hour, possibly an hour and a half, to
at the most walk her through those two incidents.

And I am concerned about that.

JUDGE BLOCH: Mr, Walker, do you see the
stipulation between the parties as affecting the scope of
discovery?

MR. WALKER: I'm not sure I know what stipu-
lation you're talking about, Judge.

JUDGE BLOCH: The one we reached during the
call about what the limitations of Ms. Newmeyer's testimony
and the limitations on the cross-examination concerning Ms.
Newmeyer's testimony. You don't remember that?

MR. WALKER: Yes, I do. I was just consult-
ing with Mr. Watkins, Judge. And I -- it is my undersfandm
ing that it's our position that the stipulation would take
care of it.

JUDGE BLOCH: Excellent. Let's move on to
number six.

MR. ROISMAN: I'm not sure what that meant.

What did he mean "take care of it"? Did he mean that they
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now see that the cross will be substantially less because
the stipulation that we indicated shows them that they don't
have to worry that she's going to get into other areas that
they didan't anticipate?

JUDGE BLOCH: That's correct, isn't it, Mr,
Walker?

MR. WATKINS: Mr. Chairman, this is McNeill
Watkins. Perhaps I could comment.

JUDGE BLOCH: Please. To the point, please.

MR. WATKINS: We will stay within the under-
standing that we have just reached, however long =--

JUDGE BLOCH: Limited to the scope of the
testimony being given. You aren't to discover things way
outside that scope.

MR. WATKINS: That's correct. And --

JUDGE BLOCH: Okay.

MR. WATKINS: And however long the deposition
takes will be a function of however many questions 1 have
within the scope of that deposition.

JUDGE BLOCH: Let's go to number six.

MR. WALKER: I'm not sure that we still
have a number six, Mr. Chairman. As I told you last night,
I wasn't entirely sure what number six was. But it had
to do with the deposition of Witness F and something about

trivia and that sort of thing.
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Perhaps Mr. Roisman can tell us whether we
have already heard from him all that he feels he needs to
say in that regard.

MR. ROISMAN: The answer is yes to that
question, Mr., Chairman.

JUDGE BLOCH: Good.

Is there any other necessary matter relating
to the intimidation phase of the case at this point?

MS. ELLIS: There's one thing I'd like to
clarify. I'm not sure if I heard right.

Mr. Watkins, did I understand you to say
that the cross-examination would be limited to.the scope
of the ceposition?

MR. WATKINS: No, I said the direct.

JUDGE BLOCH: No.

MS. ELLIS: Oh, I'm sorry. I misunderstood
you. Thank you.

MR. ROISMAN: Mr. Chairman, I'd just like
to report that the sun is rising in Seattle.

JUDGE BLOCH: Thank you, Mr. Roisman. And
the sun is setting on this conference call.

MR. ROISMAN: Good.

MR. TREBEY: This is Mr. Trebey. Could Mr.
Walker remain on the line after this conference call?

MR. ROISMAN: Mr. Chairman, I'm getting =--
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this is Mr. Roisman., I'm getting off the line. I consider
that this conference call by your statement is ended and
we're off the record.

JUDGE BLOCH: This conference call is

adjourned.

(Whereupon, at 10:33 a.m. the conference

call was adjourned.)
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