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washington, D.C. 20555

Dear Mr. Chairman:

In oy Mareh 28, 1984, April 12, 1984 and April 24, 1984
letters, 1 have expressec concern about the appearance of
improprietry created by your administrative involvement in che
Shorehan licensing proceeding. - '

In Tesponse to my suggestion that you consider recusing
‘'yourself from voting on the low power or full power license
for Shorehar, you have responded that rou have not prejudged
the merits of the proceeding in any respect. However,
informatiocs obtained in the course of the Subcommittee's
investigation--particularly your April 4, 1984 memorandur to
the other Commissioners--strengthens the appearance that your
actions have influenced the course of the proceeding.
Therefore, I believe you should explain in detazil way you
should not recuse yourself from any further decision-making
role in the Shoreham proceeding.

On Mazch 16, 1984, you met with T. Paul Cotter, Chief
Administrative Judge of the Atomic Safety and Licensing Board
(ASLE) panel, otber Commission cffices and the Nuclear
Regulatory Comuission (NRC) staff. According to your April 4,
1984 memorandun "some preliminary ideas regarding expediting
the .Shoreham hearing were discussecd” at this meeting. I
believe that it was inappropriate for the Chairman of the NRC
to have discussed expediting the proceeding without the other
Conmissioners present. The matter (s further complicated
because the NRC staff, a party to the proceeding, was present
and the views of all other parties were not sought.

Your Barch 20, 1984 memorandum to the other Comzissioners
regarding perceived "licensing delays" recommended that the
czzission congider proposals to expedite the Shorehaz
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proceeding. Unlike other memorandz on this sudbjec., you did
pot mark this memorandur for "Limited Distribution’ and it was
widely circulated. Hence, it is reasonable to conclude that

ou intended for the licenmsing judges and the NRC staff to

ecome aware of your view that the Shorehan proceeding should
be expedited. Iz this context, the NRC stafl's sudden
reversal of its previously held position oo & key issue
relevant to the proceeding to & "pro-LILCO" position could
reasonably be seen by an objective observer as an effort to
comply with yourfexpressed wishes.

As 1 mentioned in a previous letter, I believe you have
mischaracterized the delay at Shoreham as 2 "licensing delay”
since the current delay is not attributable to the KRC's
licensing process. The delay is mot & liceasing delay per se,
but rather, is attributable te the lack of 2 qualified source
of on-gite power at Shoreham. To be sure, Williax J. Dircks,
Executive Director for Operations, bas informed my staff that
the nine month delay cited by you as & reason to expedite the
Shoreham proceecing is dased on the licensee's procjection. An
April 24, 1984 internal memorandum from [.A. Ream, Assistant
for Operations, to the Commission, reveals that the NRC staff
does not agree with LILCO's estimated construction cozpletion
date. BHence, it appears that there are no recognizadbly valid
reasons behind your efferts to expecite the Sherehax
proceeding.

Judge Cotter informed my staff that your legal assistant
called him on March 22, 1984, and read hiu 2 "working paper”
drafted by your office relating tc Shoreham. The "workin
paper", & preliminary document, was attached to your Apri% &,
1984 memorandum and states:

The EDO 'has recently provided the Commission an
assessment for Shereham that projects & nine-month
" licensing delay due to, I a= told, the Sherehaz
Licensing Board's requirement to litigate the
_ diesel-generator question before zllowing operation
at low power.

The Cozzission would like this matter litigated on
an expedited basis with 2 target date ¢l receiving
the Board's decision on this matter by May &, 1984,
Would you please look inte what steps are reguired
to meet such a date and inlorm the Co=zission on
these steps as socn &s possidle, but not later than
March 30, 1984.
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According to Judge Cotter rhis working paper was sent to him

by your staff and he expressec his comments by writing & draf:
order which he sent to your office on March 23, 1984.
supplied it to the other Commissioners as an attachment t©o

.
L4

For planning purposes, you could assume the
following steps:

-- A two week staff review of the propesal by LILCO;
-- A one week discovery periocd;
-= A two week period for f£iling testimony and
- holding a hca:ing; ,
-- A two week period to issue the Board's decisionm.

Final Commission guidance on the expedited hearing

on this matter would be based on your submittal and
follow-up discussions. 1If you have any questions,

vlease let me know,

your April 4, 1584 memorandum in which you indicate you

forwarded it to ‘the 0Office

&7,

1984.

Judge Cotter's draft order, written in response to your
interest in this case, if approved by the Commission, would
have directed him to appeint & new licensing board to convene
an expedited hearing on LILCO's motion.

the draft order states:

On March 20, 1984, LILCO f£iled with the Licensing
‘Board a "Supplemental Motion for Low Power Operating
License.” 1L1ILCO has requested the Board either to
refer the motion immediately to the Commission for

decision or to decide the motion on an expedited
basis and to certify its-decision to the Commission
pursuant to 10 C.F.R, §2.730(%) (1983). As
discussed below, the Commission has reviewed LILCO's
motion and has concluded that referral at this time

_ would be inappropriate. We agree, however, that a

decisicn on certain issues raised by the Applicant
should be expedited to the extent possible
consistent with the development of & sound record.
In the exercise of the Commission's inherent
authority over the conduct of our adjudicatory
proceedings, we hereby grant that portion of LILCO's
potion that requests an expecited proceeding., To
that end, we direct the Chief Administrative Judge
of the Atomic Safety anc Licensing Board Panel, in
consideration of the existing schedule and caselcad
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of the Panel's members, to appoint an Atomic Safery
ané Licensing Board to hear and decide LILCO's
supplenmental motion in accordance with the
procedures and schedule outlined below.

Apparently, both you and Judge Cotter had decided that LILCO's
request for an expedited hearing should be grantec prior to
hearing from and rescolving the views of all parties. 1
believe that it would have been imprope: for you or Judge
Cotter to bhave reached a decision about a matter of bo
procedural and sdbstantive importance in & formal adjudication
without consulting with all parties.

Judge Cotter's draft order raises additional questions of

groprioty. The draft order, written by him for possible
orzission use, would have cdirected hizm to expedite the

hearings and appeint a new licensing board., Similarly, the
"wcrking paper” guoted to him on Mareh 22, 1984 could
reasonably bave been interpreted by him as & directive to
expedite the hearings at the Commission's reguest, although in
roclitz you were acting unilaterally at that time. On March
3), 1984, Judge Cotter appointed a new licensing board headed
by Marshall L., Miller (the Miller Board). 1In your April 23,
1984 response to me you implied that Judge Cotter had not
taken this action as a result of your interest in this case.
You wrote:

As for your comments regarding the appointment of a
sevarate Shocehan licensing bcard, Judge Cotter,

. Cheirman of the NRC Atomic Safety and Licensing

. Becard Panel, informed my office, before making the
appointment, that the decision was his own and that
its basis was the questionable availability of the
pre-existing bcard's personnel,

What you neglected to mention was that your office and Judge
Cotter had apparentli planned tc expedite the Shorehan
proceeding prior to learning of & scheduling conflict with the
pre~existing board., 1f, indeed, the decision was "his own",6 1
pust conclude that the decision in guestion was not to
expedite the hearing but rather a cdecision as to what process
would be used to set the hearing on a fast track. Your
explanation of the need to appoint a new board, because of
scgedulin problems with the old beoard, is difiicult to
undc:stang when Judge Cotrter's March 23, 1984 draft order had
pade this suggestion prior tc hearing froz Judge Lawrence
grenner (the previous beard's Chairzan) on Marech 27, 1984,
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