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FEVORANDUM FOR: Chairman Palladino
Commissioner Gilinsky
Commissioner Roberts
Commissioner Bernthal

FROM: : James K. Asselstine z
SUBJECT: MAY 4, 1984 MARKEY LETTZFR

In his May 4, 1984 letter to the Commissior, Congressman Markey requested
an accounting of any communications with the Executive Branch relating to
emergency planning or the Shoreham proceedirsg.

I have the following to report:

On March 7, 1984, while in Florida to obserie the full-scele federal field
exercise at the St. Lucie plant, I had breacfzst with Samuel W. Speck,
FEMA's Associate Directer for State and Locz1 Programs and Support.
Although we did not discuss the emergency plarning situation at Shoreham,
we did discuss the proposed legislation offzred by Senator Simpson, which
would provide for federal implementation of ar ermergency plan in the event
that state-and local governments refuse to zarticipate. I told Mr. Speck
that based on what I had observed of the fe:eral participation in the St.
Lucie drill, 1 suspected that it would be vzry difficult, if not impossi-
ble, for the federal government to manage &= effective emergency response

... without having & large cadre of federal emrioyees on site at all times. 1

told Mr. Speck that I thought the federal rssponse at St. Lucie was
impressive, but because it was limited to z support function to the state
- and local response authorities, the St. Luc’e federal response exercise
did not demonstrate 2 federal capability tc menage an emergency response
at ¢ cormercial nuclear powerplant. [ &1so expressed the view that
legislation granting @ federal management rzle could well serve as an
ircentive to a number of state and local gosermments not to participate in
the implementation of radiological emergencr response plans, thereby
undermining our emergency response capabilizy.
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1270) guoting with aporoval from Gillican, Will & Co. v. SEC,

2€7 F.28 461, 469 (2¢é Cir.), cert. denied, 361 U.S. R96 (1959)

{(Smphasis added). The documents referred to hereinafter show

L]
<=2t Thairman Palladiaso's actions »n Shoreham-related matters

are zlearly within the proscription of this legal standard.
Trom at least March 1§, 13%4, the Chairman personalily inter-
vene® in adjudicatory matters pending before the lLicensing
3oard. Eis intervention caused the Staff, <the Chief Adminis-
trative Judge ¢of the Licensing Boaré Panel, and ultimately the
Licensing Roard Judces -o take actions cf factual and legal
consecuence that orejufdiced the interests of the County and

tate. The Chairman #id this in advance of hearing the posi-

cions of the County and State.

In short, Chairman Palladino's intervenation in the
Shoreham proceeding "may cause a disintarested observer to

conclude” the following:

(1) The Chairman, without ~sonsulting the other members of

~ne Commission, took the initiative with the Staff and Chief

2éministrative Judce 0 engage in suvstantive discussions and
<2 formulate a siratesy fov <he Staff and Licensing Board that

4 serve LILLY2's ianterests without regard to those of the

®,
0
(=
-

O

Jntvy and State:



(2) The Chairman's iniziative zaused the S5z22%f =2 zhance
its previous position and td support the licensing of Shereham
with no emergency onsite power system, contrary tc .he inter-

ests of the CTounty and State:

(3) The Chairmgn's initiative cause? the Chief Adminis-

trative Judge to formulate an adiudicatory oroposal o pernit

the licensing of Shorenham with no 2mergency onsite power

system, contrary to the express provisions of the NRC's regula-

tions and contrary to the interests »nf the Zounty and Szate.

..»e Chairman circulated this proposal tc the Licensing R2oard
thus

panel, including presumadbly the Shoreham Judges,

demonstrating his approval of the proposal;

(4) The Chairman's initiative caused the Staff anA

Licensing Board to work in parallel for the establishnent of an
unconstitutional hearing format and schedule which benefit+24
LILCO, contrary to the rights and interests nf the Jounty and

State

(5) The Chairman commenced his initiative £sr the purpose

of giving aid to LILCO before the Licensing Boar4 and i

financial marketplace, a considera%tion which is outside

scope of interests protected by the Atomic Fner

commenced his initiative in advance 25f "earing fron the

5 |
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Ne
the
He

county

and State and without giving tham notice of what he dlanned to



o, an?, indged, withou: even consulitins with other members of
~e Sommission. The actions of the Staff and Licensing Boar?
gave effect to nhis initiative, in contravention ©f the regula-
tions, and prejudiced the County's and State's rights to #fue

process cf law.

T™e Chairman's initiative required that prejudgments bhe
made on two issues then central to the licensing of Shoreham:
{1) the schedule on which LILCO wouléd receive & low power
licensing decision: and (2) the need for an onsite emerjency

ow2r source. These were issues which haé been settled on

U

'

v
~

ebruary by an Order of the Roaré chaired by Judge Brenner.
dn March 14, the Chairman met w.th the Chief Administrative
Judqe, B. Paul Cotter, Jr., and the Staff's Executive lirector
ané other top-level Staff personnel, including the Director of
Nuclear Reactor Reguletion and the Executive Legal DNirector and
members of their coffices. The Chairman discussed with these
persons the impact of the Licensing Board's February 22 Order

on LILCO's financial nealth and formulat2d means 4o aid LILCO.

1

2

the words of the personal notes haniwritten by Judge Cotter
2t the March 15 meeting, an "alternative solution for low
power"” operation of Shoreham was discussed. This "solution”

invelved LILCO filing a "proposal to get around lFehe? Aigea

_onsit2 smergzency power source] issue ané hold hearing on
operztisnn at low nower."” (Final emphasis 1a 2-iginal.) The




do, an?, indeed, without even consulziaz with 2ther members o
<me Sommission. The actions of the S5t2ff and Lic'nsing Boars

gave effect to his initiative, in contravention of the regula-
tions, and prejudiced the CTounty's an? State's rights to 4due

orocess of law.

The Cheirman's initiative reguired that prejudgments he
made on two issues then central to the licensing of Shorehanm:
(1) the schedule on which LILCO woulé receive 2 low power
licensing decision: and (2) the need for an onsite emerjency
pow2r source. These were issues which had been settled on

February 22 by an Order of the Roaré chaired by Judge Brenner.

"

On March 14, the Chairman met with the Chief Administrative
Judge, B. Paul Cotter, Jr., and the Staff's Executive Pirector
and other top-level Staff personnel, incluéding the Director of
Nuclear Reactor Regulation and the Executive Lecal Niresctor and
members of their offices. The Chairman discussed with these
persons the impact of the Licensing Boardi's February 22 Order
on LILCO's financial health and formulat2d means %o aid LILCO.
In the words of the personal notes handwritten by Judge Cotter
2t the March 146 meeting, an "alternative solution for low

power" operation of Shoreham was Siscussed. This "solution”

involved LILCO €iling a "prooosal to gcet arcund Tthel diese!

_oneite emergency power source] issue and hold hearing on

1 2miginal.) The

W

o5n at low nower." (Final emp>ns.
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me2iing alsC invelved the formulazicon 9f an "expedized" nearine
format ané schedule. Agein, in Juédoe Cotter's wor<ss, & hearins

créere? dDv the Commission "would define 'contention' and se

o

time frames for expedited procedure.” It would also "reviaw

322r% order of Fedbruary 22." Significantly, Judge Cotter notel
-
<hat LILCC's financial health was discussed. He wrote,

"LLILLOD Says Tit) will go bankrrpt if Tit has to wait for)
12/84 1.D. TInitial Decision of the Licensing Boaril." (1: was
t™en anticipated that the Brenner Board would issue its Jeczi-

gsion on low power operation of Shoreham in December 17933.) 2
re2sonadle observer may conclude that the only prompt 2ecisiona
which couls avert a LILCO bankruptcy was a favorahle "me t9

LILCO.

T™us, on March 146, Chairman Palladino planned and se: ia
motion with the NRC's top judicial and Staff personnel chaages
in the course of the Shoreham proceeding. 1In short order, the

following occurred:

(1) NWNew lLicensing Board Judges were apnoinzed to hear zthe

U
"

aposal for lcw power operation that LILCO filed with the

Evrenner Board four days after the Chairman's March 16 meeting.
(Judge Cectter's notes state: "NOTE: Concern re Same Boar3

Chairman. Also, <1e notes, written four dayvs before LILCO

file4 its nroncsal to operate Shoreham at low power without



2iesels, s.ate: LILCY file proposal to get ardun? diesel

igsue anid Mold meariasz on operaiion it 1ow onwer™):

(2) The Staff abruptly reversed its previous position anA
supporte” the licensing of Shoreham with nc onsite emerzenly
power source. (Judge Cotter's notes state: "Based on LILCO

proposal, staff can issue report in 30 days as to whether plant

safe at 5% w/o diesels”):

(3) The new Licensing Board issued an Order delining the
jesues to he neard under expedited hearing procedures. [Judge
Cotter's notes state: "Define 'contention' 2and set time frames

for expedited procedure”).

These actions were planned at the Chairman's initiative
without regard for the interests of the County and State and in
advance of the Chairman hearing from those parties. Given the

legal standard set forth in the Cinderella case, supra, there

is no lawful basis on which the Chairman should participate in
any matters related to the Shoreham plant. Surely, the facts
describes above, and as set forth at length below, may cause "a
disinterested observer "to] conclude that [the Chairmar! has in
some measure aijudged the facts as well as the law of [this]

~ase in advance of hearing it."



- 3

-ne lecal standard guoted above is ndt prosecutorial, ané

ot

it 4ces nOt dring into controversy the Juestion of “"guil
“he issuve, rather, is one of the integrity, and the 2ppearancs
of integrity, of the Shoreham proceeding. The events of recoré
wrich becan at the Chairman's initiative »a “March 16 have un-

.
Zermine’d public confidence in the impartiality of Chairman
Fzlladino and other NRC personnel. The only way <O restore
pLblic confidence in the Shoreham proceeding is f£for the
infividuals who have demonstrated, or have appeared to demon-

trate, partiality toward LILCO to disgualify themselves angd

for scrupulously fair procedures and reasoned decisions Lo be

h
0
).
[
0

wed. The starting point for this is the recusal 5¢f the

I. The Chairman's Personal Intervention In The
Shoreham Proceeding Recuires Disgualification.

Acceording to public documents, Thairman Palladino's
personal intervention in the Shoreham licensing proceeding
bezan with an ex narte meeting with the Chief Administrative
Suige and the Staff on March 16, 1984. To put this intarven-
ion into perspective, we will briefly descride the posture of

<he Shoreham proceeding porior to March 16.



Prior =0 Marsh 14, 1934
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(8]
<
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On February 22, 1984, <he lLicensinc Board chaired? by i3-

L8 ]

sinistrative Judge Lawrence Brenner {the "Brenner 3oard”) rule4d
that there was no basis for granting LILT2 2 low power license
2or Shoreham "in adv#nce of complete litigation"” of the emer-
gency diesel issues. The Rrenner RoarA set. a schedule fnr lit-
ication of those issues that, after 2 discovery period of ap-
sroximately two months, provided for a conference of the

arties on May 10, to determine subseguent procedures. 1In

‘o

ssuing that schedule the Brenner Roars concluded:

yo
.

C

Base”? on what we have b2fore us now, there
is no hasis to proceed towar<s litigation
that could possibly lead to a low power
license 1n advance of a complete litigation
of Contentions 1, 2 and 3 ‘the outstanding
diesel issues].

See Transcript of ASLB Hearing, Fe®ruary 22, 1934, at 21,415,
Zence, as conceived by the Rrenner Board, the hearing on the
gdiesel issues would De unli%aly %o s:ar. oefore June, and =2 4e-
zision in all probability would not be expected hHefore Decenmbher

12R2,

Significantly, as of February 22, the JRC Staff had taken
the uneguivocal position that unler the IMIT's res3ulations no
low nower license could he issue? for Shoreham unless the Aie-

.

sel issues were €irst resolved. aus, as of Tehruary 22, the



a%il LILSO had an onsite electiric nower system which met NRS

recuirements ©r had receive? 3 proper 2x2apition from those NRC

recuirements.

Az tve February.22 conference before the Brenner Boar?,
zhe WRC S:2ff ooncsed LILCO's arcuments that "enhzncel"” offsi-ze
power cnuld substitute for deficient onsite power. Thus, the
Staff would give no credit to LILCOD's offsite power system,
incluéing the gas turbine phvsically located 2t Shoreham, hHe-

cause "Deneral Design Criteria 17 reguires an independent, re-

(8 1

undant and reliable snurce of on-site power." See MRC Staff's
Fesponse to Suffclk County's Motion to Admit Supplemental Die-
sel Generator Contentions (February 14, 1984) footnote 7
(Emphasis added). ™he Staff took "no position upon whether ap-
plicant, uporn a proper technical analysis, could or could noz
supnort an application for an exemption to allow it to go to
low-power absent reliahble safety-grade diesels." I¢. (Fmphasis

added).l/

/ The Staff's position that no linense could be issued for
Shoreham without an adequate mHnsite AD power svstem was
sublicly stated by Messrs. Harnld Denton and Darrell

Eisenhut at an open meeting betws=2n the S:aff ani the TDI
Dwners Group on January 26, 1984. Mr. Dentcn stated:

-

f'Wwle are not prepared to go forth aad
recommend the issuance of new licenses on
any olant that has Delaval diesels until
the issves that are raised here today are

- (Footnote cont'é@ nex: nage!
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The Rrenner Board's February 22 4ecision : litigate thne

22esal issues before consifering 2 15w Dower license “or

- -

Shoreham was z serious sethack for _ILZ?, 2n4 one which
threateneéd to put LILCO into bhankruptey. The Brenner Board's
cdecision was followed tws dayvs later by a published repors:
(Newsdav, February 24, 1984) that LILCO's Chairman, William J.
Catacosinos, had met with the NRC Commissioners. Moreovar, ia
a2 March 9, 1964, letter to shareholders publishe2 in LILCO's

1983 Annual Report, Dr. Catacosinos noteAd:

Our inability to open Shoreham has created
a serious cash shortfall for LILCO. Ac-
eordingly, since January 30, I have made
government officials aware of our critical
situation, and I helieve there now seems to
be a greater understandinc among federal,
state ancé county officials of the crisis
the company faces . . . . A timely reso-
lution of the Shoreham situation and a res-
olution of the Company's critical cash
shortage are essential to the continued vi-
a»ility of LILCO.

(Emphasis added). Significantly, Judge Cotter's notes of the
Chairman's March 16 meeting state: "Says will go bankrunt if

12/84 1.D. [Initial Decision of the Licensing 30ard]." The

(Footnote cont'd from previous page)

adeguately addresse?.

Meeting transcript at 8. Mr. Eisenhut adle’ that "prior
to licensing, even 2 low power license," the Staff must
have confidence that the TDI Jiesel oroblems have been
solved. Meeting transoript at ?3-9G (Tmphasis 244ed).
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Chairman Palladino's office.

1 Chairman Palladino's Personal In:er"qugon_gscinninc

- T —— ——
March 16

Between tc Februaryv 22 ani Mareh 20 theré was n
pending LILCO proposal “or low power operatimn of Shoreham.
LILCO's original low power motion which relied upon the TCI
2ilesels had bYeen rejected on February 22 by the Rrenner Roard,
and there was thus no prospect for an early low power Aecision
for Shoreham. LILCO haé not appealed from or sought reconsis-
eration of the Brenner Board's February 22 reling. In this

context, the following events occurrei:

) On March 3, the NRC Staff notifiad the Commissisners
of "potential licensing delays" of % months ®5r Tisreham. The
9 month "delay" was estimated by LILID its=i € anA DAszald An >
the Commissioners by the Staff. However, it has been revealed
that the NRC Staff disagreed with this 2s:timate, Secause the

taff 4id not consifer LILCO's construction to> be complete ané

wm

A

nus the delay could not bhe attributed to the licensing
rProcess. See Apbril 24 “emerandum €from J.A. Pehm, Assistant for

MNemavra»-
S s

ons. to the Commissicon. In fact, it should have Saen

S

clear =2 all persons in March 1984 that there was no Shorsham



“delay” aztributatle to the licensing »ror*ss; rather, the snlv

‘s

‘
-

)
e

celay wag Zue solely t0 the repeaze? fi.luar2 % LILSOD's T
2iesels. Thus, the plant was not ready for licensing because

the diesels would not work.

On March 1§, in what turned out to be aun improper ex

Darte meeting, Chairman Palladinc met with members 2f the NRC
———

n

t2ff -- a party in the Shoreham Licensing Board proceeding =--

Tony Cotter"” (R. Paul Cotter, Jr., the NRC's Chief Administra-
tive Judge), and top level Staff personnel, including the Fxec-
utive Director for Operations, the Director of the Jdffice of
Nuclear Reactor Regulation, the Executive Lesj2l Director and

their subordinates to discuss the alleged "delay" in the

licensine of Shorsham.2/

The nther Commissioners were not advised of the “arch 16
mee=ing in advance. Neither the County nor State was adviseqd

of this meeting, ané no transcript was made.3/ Further, this

2/ Chairman Pzlladino had met on March 15 with personnel from
the Offices »f Policy Evaluation and General Counsel con-
cerning the potential delays. It was then decided to hol
the “March 1% meeting. See Individual Statement of

Nunzio J. Palladino Before the Subcomm. on Energy and the
Eavironment, H. Corm. on Interior and Insular Affairs,

May 17, 1984, pp. R-9 (hereafier, "Palladino Statement”).

3/ commissionar isselstine nhas criticized Chairman Palladine
for meeting with one party == the Staff -- "without the
opportunity for the others to have any notice of the
meating or e pnrovided an opporiunity to comment . . . .
NRC 3Rpril 23 'eeting Transcrip:, ». 10. Similarly,

(Footnote cont'3 qex: nage)



.o an

meesine wag held even though there was 15 ew LILID Sroposal

W

£or low power opera:ion of Shoreham, and even thoug™, as noted
abhove, LILCC had tawen no anpeal of or any other action to

disagree with the Erenner Board's February 22 rulincs concern-
ing low mower operation, the TDI diesels, or the schedule for

.
litigation. Nevertheless, Judoce Cotter's notes of the Thair-

®

man's March 1é meeting reveal: "LILCO file proposel to ge:

around diesel issve and holéd hearing »n operation at low

power." While Chairman Palladino has stated? that "some prelim-
e

inary ideas recarfing expediting the Shoreham hearing were
Aiscussed,” see Palladinc Memo to Commissioners, April 4, 1984,

Judge Cotter's notes in fact indicate that these discussions

(Footnote cont'é from previous page)
Commissioner Gilinsky stated:

"e St2€ff is a party in the hearing: the
Chairman is one of the ultimate judges.
The Staff Directors shnuld have told the
Chairmen politely that it is not their job -
to carry the ball for the Company. I+ is
understandakle that they did not say this
under the circumstances. The Chairman is,
by law, the Staff's direct supervisor. BEe
controls annual bonuses worth many thou-
sanéds of dollars to senior 3taff members.
What we have is a situation in which one
member of the ultimate NRC adjudicatory
Lridunal appears to be Zirecting the
actions nf a key party in the case.

24-8, Separate Views of Commissioner Gilinsky, May 16,

- 5)
0
a0 A
R |



include? "concern" with Judae 2renner, a "Commission ordere<

.
[

rearing” sha* would "define contention ané set time framas for
- - -‘\

expe”ised procedure,"” and discussion of a LILI" "nroposzl to

get around diesel issue an”® hold hearing on Operation at low

sower . "4/ Significantly, the LILCO “"proposal” mentioned in
-
Judge Cotter's March 16 notes was not filed until March 20,

four Aays late2r. Nothing in the puklic record suggested that
LILCO would file such a proposal "+o get around Mthe) 3iesel

"

issue.

4/ These document.ed statements sharnlyv contradict the testi-
mony of Chairman Palladino Yefore the House Subcommittee
on Enercv and Environment on “ay 17. Chairman Palladino
there stated:

At that meeting, helé on March 16, I was
Lriefed as to the status >f 2 number of
cases, including the Shoreham proceeding.
While the hriefing included identification
by the Staff of the issues of the Shoreham
oroceeding, I 40 not recall the Staff in
Any way stating or intimating how those
issues should be resolved. I am confident
that if the Staff had done that, or if any
Srher impropriety had heen committed, one
or mere of the several top agency lawyer
present would have raised a warning flag.
Likewise, I recall the staff advising that
they unierstood that LILCO planned to
anpeal the denial of its low power raguest.
But again, there was no discussion, o %he
nhest nf my reccllection, of the merits of
that reguest.

Palladino Statement at 10.



Jne rezson that Cheirman Palladine me: with the StafZ ant
o%hers on March 16 "was the possibility that if YRC Aidpn'c S0

something Shoreham woulé go under becazuse 22 WRI's inadilizy <o
make timely licensinc decisions, and I felt that, whatever
happened to Shoreham, I 4ifd not want inaction by NRC to be the
cause." Palladino Statement at 4-5; see id. 2t 11. Thus, the
Chairman clearly was acting at least in part out of ccncern for
LILCO's financial condition. Judge Cot=er's notes underscore
that point: +he March 16 meeting included Aiscussion that
LILCO would "go banxkrupt” if it ha? =» await a Licensing BoarA

2ecision -- even assuming such 2 decisinn wav2 Syvorabhle == in

December 1984.

3. On March 20, Chairman Palladino circulated a memoran-
dum to the other Commissioners. The memorandum purported to
report on the March 16 meeting and proposed that in order t»
"reduce the delays at Shoreham,"” the Commission should
"consider 2 proposal from OGC fDffice nf General Counsell for
an expedited hearing on the 2ies2l >rohlem, or proposals for
other npossi®le actions so that at least a low power decision
might be possidtle while awaiting resolution of the emergency
2lanning issue. 1 have asked the OGC to provide a paper 5n
=his subject soon." Chairman Palladino 4id not then r2dor:z, as
e later 3id in his 3dpril 4 Memorandum, that jideas for

-

axpeiiting the Shoreham proceeding hal Daen Iis~uss2d4 at his



Marer 1€ meeting with the Staff 2n% dthers wh

O

weTée dresent 2t

.
ot

t that the

0
"

that meet.ng. The Chairman also 214 not rep
estimate for Snoreham was based on LILCO's estimate,
not the WRC's, and that the Staff disagrees with LILCD's

ecgtimates.

The Chairman's March 20 Memorandum was circsulatel® o
"SECY, OGC, OPE, OIA, EDO." Thus, at a minimum, the NRC Staff,
through the Executive Director of Operations, was further

dvised of Chairman's view that the Shoreham proceeding needed
té be speeded up so that a low power decisinn zould be reache:d
earlier than the schedule adopte? by the Brenner Board. 1In-
deed, the March 20 Memorandum specifically reaquested the END --

i.e., the Staff, a party in the Shoreham proceeding =-- to

respond to the March 20 Memorandum and to prepare a paper

outlining steps to Aeal with the "delays"”.

4. On March 20 -- the sane Aay that the Chairman circu-
lated his adbove-descrided Memorandum -- LILCO filed itns unprec-
edented proposal for a low power license, styled as a Supple-
mental Moticon for Low Power Opersting License. LILCO macde es-
sentially the same arguments for 2 12w power license that the
Brenner Board had previously rejected, except that LILCO added
that it slsz lntsnded to install at Shoreham four mobile Adiesel

senerators, not qualified for nuclear sarvice, %> "enhance” the



of%3:2e AL eleciric power sysiem. LILTD se-ved copies 22 the

Motior on the NRC Commissionaers., Tuven thouen LILI2's Marcsh 20
proposal for Shoreham's operation 2ié not comply with GDC 17 --
there woulé he no snsite eslectiric power system =-- LILCO ¢€id not
applv for a waiver or an exemption of that regulation.

-
5. Afzer March )6, Chairman Palladinec had €further dis-

sussicns with nis st2ff and "with EDO as well, searching for
options," to deal with the alleged delay. Palladino Statement
at 11. On March 22, Chairman Palladino's legal assistant read
o Judge Cotter by telephone the following "working paper”
prepared By the Chairman's office (this paper later was s2al &5

Jaiige Cotter), which relates to LILCO's March 20 proposal:

12 TDO has recently provided the
Commission an assessment £for Shoreham that
projects 2 nine-month licensing delay Aue
to, I am told, the Shoreham Licensing
Board's requirement to litigate the
Aiesel-generator guestions before allowing
operation at low power.

The Commission woulé like this matter liti-
ge2ted on an expeditad basis with a target
Aate 0f receiving the Roard's decision on
this matter hHhy May 92, 198.. %Would you
nlease look into what steps are recquired to
meet such a Jate and inform the Commission
on these steps 2s so>on as possible, but not
later than March 30, 19R4.

®sr mlanning purposes, you could assume the
€Al 1Awing steps:

- 2 two week staff review of the propos-

al By LIL™:



>

o

orne week discovery period:

-

- - A 2wo weex perioé for filing testimony
ané heoléing 2 hearing:

- 4 *wo week perind to issue the Board's
decision.

Tinal Commission guidance on the expedited

hearing on this mattier would de based on

vour submittal and fnllow-up ZSiscussions.

1€ you have any questions, please let me

Kuow. 2
Chairman Palladinc had not discussed this "working paper" with
the other Commissioners and, thus, the reference to "The
Commission” in the second varagraph was not accurate. The

ther Commissimners were not informed of Chairman Palladinn's

"working paper” or his recuest to Judge Cotter until April 4.

6. Judge Cotter responded to Chairman Palladino's
"working paper"” the next day. His March 23 response, in the
form of a2 detailed 9 page proposed order Ior adoption by the

Commission, ctontained the following elements:

s/ The time estimates in the "working naper" appaiently were
derived by Chairman Palladino from "0OGC's rough estimates
of the time that an expediteAd hearing such as suggested by
OGC might takwe . . . ." Palladino Statment at 12. The
estimate of a two wasX period for Staff review of the
LILCO propeosal =~- a reducticn from the 30-day review
s2rind discussedl un Maidh 156 and reported in Judge
Cotter's notes ~-- presumably reflects further conversation
with the Sta®? 21ther by the Chairman, his stff, or the

-~ -~ -
AT~ L



fa' 3 oroposei decisior that consideration of
LCO's low oower proposal De expediteéd and that it be decife’

on i“e merits. This, of course, prejudged the very guestinn a=

issu2: whether LILCO's orooosal was a challenge to GDC 17 zthat
nad to be rejecte! outright. It thus had the effec: of
deciding that the GDE 17 requirement of an onsite electric
pcwer system coulé be eliminated withnut 2ven reguiring LILCO
to seek an exemption or waiver under 10 C.F.R. § 2.758 or

£ 50.)2(a).

®) A proposed decision that 2 new Licensing BoarA
be appointed o replace the Brenner Board, which on
Fevruary 22, 1984, had dealt LILCO a setback. This nroposal to
anpoint 2 new Licensing Board came four days before the Rrenner
Boar”® advised Judge Cotter that it had a potential schedule
conflict Adue to the judges' involvement in the Limerick pro-
ceeding. Significantly, Judge Cotter's notes of the Chairman's
March 16 meeting state: "NOTE: Concern re Same Board Chair-

man" Ti.e., Judge Brenner).

(e} A proonsel decision that LILCO's March 20 Motion
be litigated on a schedule that Judge Cotter described as "bdru-
tally =ight” and "fdlefinitely not recommended hut possibly
achisvadble." The Cotter schedule called tor 2 decision on the

LILCO Motion withia 50 Aays. To achiave such "expedition,"



~o3ge Cotiiv guglested that there De 16 days “fcr Ziscoverv, §
2ays hetween close of 4discovery and filing testimony, 5 Aavs

until the start of heering, and 10 4

W

ve for <the hearing. This
schedvrle is clearly responsive *o and consistent with the
Chairman's "working paper” direcuive that Judge Cotter devise
an expediteAd sch+3uls for Saoreham. Further, one reason cited
by Judce Cotter for e¢idption cf this "brutally tight" schedule
wzs "the ¢aormous linancial investment” of LILCD. See Cotter
draf+e crder, n. 4. This was the same reason cited by Cheirman
Palladino for his personal intervention in the firs:t placa.
S22 72, suora. Significantly, Judge Cotter's notes of the
March 16 meeting with the Chairman state: “Says will go
bankrupt if 12/84 I.D. fInitial Decision of the Licensing
Boar3]." As noted previmusly, the only decision that could

avert a LILTO bankruptcy was an 2arly one favorable to LILCOH.

2% Cn March 26, Suffolk County submitted preliminary
views to thelsrenner 3card regarding LILCO's March 20 Motion.
These views were submitteé in response to a specific Marsh 22
i=quest of the Erenrer Bcard that parties provide preliminary
views on how the new LIILD Moction should bHe handled. In these

views the County stated.

{a) The Jounty requirad more than the normal ten-say

Derjod to respond "« LILCO's Low Power *Matinn, ecause iz

raised many new and complex factual issues?/ and the Countv

Nffice of Generil Counsel has agree’ “hat <o

se? Hy LILCN's Motion are2 "exstremely <omniag,
&
-

" "




neeseC O retain &ppropriate experts t> anz.vze those issues.

‘) Analysis of the factual issues wouléd firs:
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in substantial information throuegh

cLadLuVEry.

.
‘e) Additional time was reguired to address legal

issues raised by LILCO's Motion.

(d) A number of threshold issues should be addressed
before the .erits of LILCN's Low Power Moticrn were considered,
including: /i) the Motion 3id not meet the criteria enunciated
ey the Prenner Board on February 22 for a new low pnwer propos-
al, because it did not state how it met regulatory recuirements
or why a waiver therefrom should be granted; (ii) the Motion
relied upon power sources located at the Shoreham site which
were not seismically gqualified, as recuired, but LILCH Mad
sought no waiver of the WRC's seignic rejuirements:; and (iii)
contrary to the doard's February 22 order, the Y“otion appeareAd

to rely upor the TDI diesels.

The CTounty requestef a conference with the Brenner Board ta

discuss the procedurzl matters affecting the diesel litigation

and LILCO's Low Power Motion.

On March 28, the State of ‘lew Yorx filed preliminary views

which supported those submitted by the Countv. The County
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suprlementad its views on March 39, urging that the L1

—_——
Motion be summarily dismissed for failine to comply with GDC
iy 2
g. On March 27, Chairman Palladino gave Judge Cotter's

éraft orfer to the Office of General Counsel. Chairman

Pallading 2id not give the Araft order to the other

Commissioners until April 4.

3. On March 30, the NRC Staff rasponlel tn LILED's Low

Power Motion. In an abrupt and complet2 reversal of its prior

position that no Jow power license could be issued for Shoreham

until the TDI diesel problems were solved, the Staff stated in-

stead that operation of Shoreham could be permitted in the

complete 2hsence of any onsite electric nower svsteam.

I1f the protection afforded to the public at
low-power levels without diesel generators
is found to be egquivalent to [or greater
than) the protection afforded to the public
at full-power with approved diesel cenera-
tors, the StafZ sudbmits that LILCO's motion
should be granted.

This sudden change in Staff position led a Commissioner to

conclude that Chazirman Palladino's intervention had been influ-

ential:

~AMMISIONER GILINSKY: I must say that this
nfirns ne even further in my view that
the staff ought not be in these hearings.
Yere is the staff concocting arjuments on




vour meetinc with them on
the process soO the eflect of 1€ lnevita-
ble. You have them g2 Dacxk ani taink

"Well, how can we speeéd up this p.ocess?'

I am not suggesting that vou 8ié any<thwin-
proper "sic] mind you but that is intrinsic
in the way.the svetem works.

hWow gi. Shis 23n De rationelizes ené 1 mus:
say tha: even thouah you 3didn': <ell thenm
anvthing about the hearings, this 1< afha-
the snez2“ing a»
£

N®C April 23 Meeting Transcript, p. 59 (Emphasis added).l/

Purther, without addressing any of the County's and

State's concerns regarfine the time reguired to respond to
LILCO's Low Power Motion and without revealing the Staff's
meeting with Chairman Palladino, the Staff called for an
expedited hearing on the Motion with all testimony to be filed
by April 23. This Staff schedule was consistent with the

guidelines set forth in Chairman P21ladins's “"working paper"

and with Judge Cotter's proposed orrer.

19. 9%n Harch‘30, Chief Administrative Judge Cotter issue?d
an order removing the Rrenner Board and establishing a new
licensing board "to hear and decide” LILCO's Low Power Motion.
The ardevr noted the "advice" of the Brenner Board that "two of

i%s members are heavily committed to work on another operating

license proceeding.” According to a revort in RNucleonics 2ek,

Anril S5, 1984:

7/ See also CLI-R4-8, Ss2parats Views 2f Commissioner
Gilinsky, May 15, 1984 ("<he Staff had been trving %2 run
legal interference for the Zompany").

'
N
LY

U



-

Apnoincment oF & doard to hear Lilco's
motinn for 2 low-Dower license 2% Shorehanm
« + .« was]) nis idea, Cotter szif through

an agency spoxesman. Howaver, he saiAd,
Palladinc's st2ff was "aware" of Mis Adeci-
sion.

Tndeesd, Judce Cotter informed the Chairmen 5f the azsaal

p-
.
oointment hefore it was made. Palladino Statement at 14.2/

-

Moreover, Judge Cotter's notes of the March 16 meeting ravez)
that there was "concern"” with Judge Rrenner. 1In any event,
“hairman Pzlladino was aware of Judge Cotter's decision hecause
Judge Cotter had proposed appcintment of 2 new Board in his
March 23 draft corder which was prepared at Chairman Palladino’'s
recuest. Further, even if the appointment of a new RB2arid was
Judge Cotter's "idea", this idea was one of thz droposals
Aevzloped hy Judge Cotter at the reguest of Chairman Pilladino
and, thus, the "idea" clearly was the product of the CThairmnaa's

intarvention.

11. On the same day, March 30, the parties wars notifiad
by telephone that the new Licensing Board (ths "Miller Roard")

would hear oral arguments on April 4, 1284, on LILCO's Low

g/ The Office of General Counsel spoke with Judge Cotter

- several times between March 27 and March 30 regarding
Judge Cotter's proposal to appoint 2 new hHoard and specif-
ically questioned whether the action 4id not appear to
presume that LILCO's Motion would be granted. See NRC
Apri) 23, 1984 Meeting Transcript, pp. R=-9. L



Power Mosicn., The telsrhonic notice stated thet this Boaré was

"egstanliches o hear ax Aecide the motion o2n an expelitesd

e —————

ragis.” This oral notice was confirmes by the Miller BRoard's
Notice of Oral Argumen:s (March 30, 1984), which stateAd that at

the oral arcument the 3nard would hear the issues raised by the
.
parties "in their filiags, as well as 2 schedule Zfor their

expedite” consideratinr and Jdeterminztion.” (Emphasis added).

In light of the kmown facts, it would not he reasnnavle Lo
zonclude that the Miller Board's March 30 decision to expedite
the proceeding was independent of the chain of events that
began with the Chairmaz's March 16 intervention. It mus:t he
norne in mind that the Miller Board was appointed on March 39.
To make a reasoned anéd independent judgment to expadite the
proceeding, the Board wuld have had to review and consider
LILCO's inch-thick March 20 Motion and the responsive pleadings
of the County, State, and the Staff, become familiar with the

extensive record compiled by the Brenner Board, particularly

ot

“e February 22 conference, and hear from the parties regarding
the manv issues raised by LILCO's motion. Nevertheless, the
Miller Bnard 4decifed to expedite the proceeding the very same

Aav it was appcinted -- March 20.

12. On Aoral 2, the WRC's General Counsel cirnulated a

Memorandum to all the Dmmissioners. The purpose cof this



Memoranfunm was L0 res»>ond "to the CThairmaen's March 20, regues:
that 23C develop proposals for expedited hearings on the
Shoreham diesel prohlem." The OGC nctedA that the "issues
"raised by LILCC's Motion] are extremely complex . . . ." 0OGC
suagested 2 number o0f alternatives, including an expedited
hearing schedule, wh{Eh allowed &2 total of 27 days between a
Commission Jrder starting the proceeding and a Licensing Board
decision on the LILCH Motion. Under this OGC "expediteA”
schedule, there would have heen 15 days for Aiscovery, 10 3Jayvs
hesween zlose nf Aiscovery and the start of~hearings,ﬁ/ and 15

days for hearings.

13. On April 3, the County £filed Comments on the Miller
Roard's March 30 Notice of Oral Arguments, pointing out that
"there is no basis for any expedited process,” and that this
issve should be addressed by the partias at the 5ral argument.
The County repeated its view that LIICO's Low Power Motion
should not be ‘argued on the merits until the Jduaty had an op-
portunity to retain experts and conduct adequate discovery, as
Aiscussed in the County's March 26 Preliminary Views. Also, on
April 3, the State of New York £filed a motion in opposition to
the Miller B3oard's ruling that LILTO's Low Power Motion would

he given 2x¢pedited consideration. The State argued that

9/ Prefiled testimony was omitted,.

- % =



expeZitine LILCC's Low Power Motion was arbitirary anid would

deny the State due process of law

4. M April 4, Chairman Paliadino @istributei 2 YMemoran-
dum <0 the other Commissioners, attached tc which was Chairman
Palladino's March 22 "workinc paper" and Judge CTotter's March
23 dreft order. The Chairman's April 4 Memorandum was also
gistrihute? to the Atomic Safety and Licensing Board Panel, of
whicrh Thief Judge Cotter and Judges Miller, Bricht, and Johnson

(+-e Miller Boar4) are members.

15. On April 4, the newly apooint2d Miller Roard hearsd
oral argument on the LILLO Motisn, including whether GDC 17 was
being imnermissinly shallenged by LILCO and whether there was

any hasis to expeidite the prorceeding.

16. On April 6, the Miller Board issued its Memorandum
and Order Scheduling Hearing on LILCC's Supplemental Motion for
- Low=Pnwar Operating License (the "Low Power Order"”). The Low
Power Order stated first that LILCO could opevate Snoreham at
low power with no onsite electric powsr system, provided that
<he public health and safety findings suggested by the NRC
Staff were macde. The 3oarA thus adopted the oosition urged by
the Staff in its March 30 filing and by Judge Cotter in “is
Marmsh 21 4draft order. It provided the final link in the chain

which began at the Jhairman's March 16 meeting with the



2armulation o0f an “"alternative solution for low power."” This

wag, as Judge otter's notes reflected, the means for LILCO "to

&

zet around "the] Siesal issuve."

Second, despite the "extremely complex” issues presentes,
~he Board AecideA to .,expadite consideration of LILCO's Motion.
Again, this Aecision was consistén: with the Chairman's
"working paper,” the position of the Staff, and with Judge
Cotter's Araft order. The Board's Order defined the issues and
2stahlishe? expedited procedures. Judge Cotter's notes of the
Chairman's March 16 meeting reveal a discussion to "define
‘contention' and set time frames for expedited procedures.”
Significantly, the time frames established by the Miller Board

have a striking similarity teo those proposed by Judge Cotter in

his March 23 éra‘r Orider for the CThairman.

Judge Cotter Miller Roarsd

Time for Aiscovery 16 days 10 days
Time Detween closa §
discovery and filineg
of testimony S cdays 4 3ays

Time between filirng
of testimony and start

of hearing 5 days 4 gdays
Elapsed time set aside
for hearing 10 days 11 Adays



. Suffolk Countyv and the S:a

»
or
1

of New York proteszed

-

the Miller 3dard's Aoril

'J.
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rder as denving them Sue process of
law and as being contrary %o GDC 17 and other MNRT reguiations.
The County even submitted detailed affidavits Of expar: :sonsul-
tants documenting that the April 6 Order denied the Tounzy a
chance to prepare fo; ané participate meaningfully in the hear-
ing. The Miller Board anéd, subsecuently, th=2 Tomuission re-
fused to alter the April € Order, forcing the County and the
State to seek a temporary restraining srder in federal court.
The TRO was granted on April 25.

II. Chairman Pall-ﬁmno Must Recuse Eimself or
therwise Be Discualic 1e4 = The bommlss on

The standard for determining whether Chairman Palladine
must recuse himself or otherwise be discquali€i=23 is whether "2

"a disinterested observer" mav conclude that Chairman Palladino

"has in some measure adjudged the facts as well as the law" in

the Shoreham case "in advance of hearing it." Cinderella,

sudra, 425 F.24 at 5°%1 (emphasis supplied)-lﬁ/ Under the

Cinderella standardA and the facts Aescribed above, a disinter=-

ested observer certainly may concludle that Thairman Palladino

10/ Chairman Palladino has contended that he has not prejudged
g the Shcreham proceeding. See e.g., Palladino Statement at
20-2T; Pa.ladino Letter to Congressman Markey, April 6,
1984; CLI-24-8, Separate Views of Chairman Palladino, May

18, 1984, His pvositicon, however, joes not address the
legal standard sat forth in the Cinderella case.




“as 2t least in some measure adjudoed the factis and law in <his
case Hefore hearing it. Certainly, as noted dreviodously, a 4is-
interested observer could conclude that the only decision which
could avert a LILCO hankruptcy was an expedited one favorable

to LILCO.

The Chzirman's March 156 meeting with top-level Staff per-
sonnel -- an ex par+<e meetinz prohibited by Section 2.780 of
vhe ragulations -- and his meeting with Judge Cotter, the NRU's
Chief Aﬂmin%strative Judce, dealt with estahlishing a strategy
and an action plan to help LILCO without any regaerd for the
effects on the rights and interests of the County and State.
Tnis strategy and plan were bas2? on the concern that the sub-
stantive rulinas and hearing procedures adopted by the Rreaner

3mard might permit LILECD to go bankrupt before a low power

{

izens2 lecision ~ould he issued. Therefore, to get aroun?
thrnse rulings and procedures, the stratecy and ections Ffollow=-
ing the intervention »f Chairman Palladino proAuced a new
Licensing Board, a new legal standard which would permit the

1 v nowar nperation of Shoreham with no onsite power and with-
out waiver of GDC 17, and 2 new expedited hearing schedule
which affectively barred the County and State from preparing
£n0T and participating meaningfuly in the “earing. Tie County
and State submit that these results would nast have %“een

raduce”? but for the personal intarventiomn »f Thalerman
p £

"’.

Palladineg.,

Chairman P2lladino on Mayv 14, 1984 disputed the assertiism
5% CSommissioner Gilinsky that Chairman Palladino ha?

[
ot
-~
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ificantly, Judge Cotter's notes reveal that the &is-

4]

cussion at the Thairman's March 16 meeting focused on how <o
chance what was then the law of the case. The <iscussion thus
——— e

focuse? on an "aliernative seolution for low power” -- that is,

an 2lternative td> wnat had bean decided on the record by the

Brenner Jcard withw tMe particination of the parties under the
provieinas ofF the WRC's regulations. The March 16 meeting was
an entirely different setting: It Aealt with a "LILCO pnro
al" which had not even been submitted and of which the County
and State had no knowledge:; it was 3 secret meeting of which

there was no public notice: the discussion was not on the

m

record: the parties [(except for <the Staff) were not present; it
focused on a means of obtaining a faverable decision in time to
avert a2 LILCD bankruptcy: and the NRC's ex parte rules were

vintasted.

(Footnote cont'éd from previous page)

div2cted the Staff's ideas on any issue in the Shorehanm
za3s2e. Tha Chairman suggestel, in fact, that the Staff had
taken positionns in February 1984 before the Brenner NoarA
which were consistent with £Mose taken Dy the Staff on
March 30, 1984. £tee CLI-B4-8, Separate Views of Chairman
Plladino, May 14, 13984. However, before the Brenner
Board, the Stz2ff had insistel that for a low power
license, LILCO needed to fix the diesels Or seek an exemp-
tion or waiver. Sa2e Section I.A, supra. On March 30, the
Staff took the entirely new position (after meetings with
tha Thairman) that; (a) the 4iesels 3id not neeAd iz “e
fixed:; (b) LILCO conuld operate 2t low power with no onsite
power svstam at all: and f¢) LILCO Aid not need T seek 2
waiver or exemptisn. We submit that Commissioner 3ilinsky
was clearly correct: the Staff oot its marching orders
fzom the Chairman and carried them out.
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In essence, the March 16 meeting was

w

P
figure sut Mow 5 g2t around the lawiul rulings c€ the Prenner
Board. Its purpose was improper: its discussicn was impropar:
and the 20-ions of NRC personnel that followed it were Improp-
er. ETach of these personnel acted as a link in a chain of im=-

propriesy that commer’ced in the Chzirman's office on March 1l6.
P

Under the Atomic Energy Act, the zone of interests to De

protected by the NRC is the public's health and safety. See

Power Reactor Development COrp. V. International Union of

FElectrical, Ra<Zio, and Machine QQrkers. 367 U.S. 409, 415

(1961); cf. Portland General Flectric 5., (Pebble Springs Mu-

clear Plant, Units 1 and4 2), CLI-76-27, 4 N.R.C. 610 (1976).
In the oresent case, however, there is every indicatinn that
~~airman Palladine used the power and prestige of his cffice to
set in motion actions which prejudiced the rights and interests
of the County and State, but aided LILCO's efforts tO secure an
operating 1icenso in time o avai? dbankruptcy. (Judge Cotter's
notes of the Chairman's March 15 meeting underscdre this
concern for LILCN.) Under the circumstances set forth herein,
a disintereste? ohserver may surely conclude that Chairman

Palladino has in some measure prejudged the facts as wall as

-~e 1av in the Shoreham proceeding in advance of the hearing.
™e fina! evidence of the Chairman's prejuifment 37 De seen in

the z2ctions of the Chief Administrative Sa%se, =2 Staff, and
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Licensing Boars nersonnel who alnn: the way gave effect %0

his wishes.

The Shoreham prroceeding has been pervasively tainted by
the Cheirman an® others who worked in marallel with him <o aid
LILCO a+ the expense pf Suffolkx County and New York State. The
only wav to begin the process of restoring institutional integ-
rity in this proceeding is by the disguelification of those
whose ac:tions have creat2d the taint. The place to start is
with the Chairman's recusal. If he joes not recuse himself,
the County and State move the Commission toc take cognizance of

this matter and vote on whether to disgualify the Chairman.

Respectfully submitted,

Martin Bradley Ashare

Suffolk County Department of Law
Veterans Memorial Highway
Hauppauge, Ylew York 11738
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION - 7 -

tore the Comsission

In the Matter of

Docket No. 50-322-0OL-4
(Low Power)

LONG ISLAND LIGHETING COMPANY

(Shoreham Nuclear Powver Station,
Unit 1)

e e

LILCO'S RESPONSE TO SUFFOLK COUNTY
AND STATE OF NEW YORK'S REQUEST FOR
RECUSAL AND, ALTERNATIVELY, MOTION FOR

I. INTRODUCTION

Nearly two months after first improperly demanding the
recusal of Chairman Palladino, Suffolk County and Governor
Cuomo have now formally moved for the Chairman's recusal and,
alternatively, for his disqualification by the entire
Commission. The facts upon which Chairman Palladino must
decide the motion are uniquely known to him; LILCO will not
comment upon them. LILCO is concerned, however, that this
motion not be used as a further delaying tactic by the County
and Governor Cuomo in an effort to aveid reaching the merits of

various licensing matters pertinent to Shoreham. Indeed, LILCO

PORCIBORHS008S, e
PDR —
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is trougled by the intervenors: implicis Suggestion thae

improper bias ig indicateg Rerely by administerinq the process

I, Tup DECISION ON RECUsAL
RESTS §OQ§Q! WITH THE ;ggzguga

The decision wvith Fespect to Fecusal myst be made

Solely by Chairman Pallading and is not to be second-quessod by

cOnsistent Vith the Commission's past
Practice, and the Senerally dCCepted Practice
of the federa) courts ang administrative
agencies, the Commission has determineq that
isqualitication decisions should reside
exclusively vith the chlllenged Commissioner
and are not reviewable by the Commission,
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Plant, Units 1 and 2), CLI-B0-6, 11 NRC 411, 412 (1980).2/

111. TIMELINESS OF THE
1
Both federal courts and administrative agencies require
that a motion for recusal be filed 2s soon as the party asking

for recusal becomes awvare of the information leading to the

request. Marcus v. Director, Office of Worker's Compensation
Programs, 548 F.2d 1044, 1051 (D.C. Cir. 1976); Public Service

Co. of New Hampshire (Seabrook Station, Units 1 and 2),
ALAB-749, 18 NRC 1185, 1188 (1883). This requirement for

prompt action increases administrative efficiency by avoiding
unnecessary delay in the proceeding should recusal be
varranted, id., and prevents conversion of "the serious and.
laudatory business of insuring judicial fairness into & mere

litigation strategy.” Delesdernier v. Porterie, 666 F.2d4 116,
121 (Sth Cir.), cert. denied, 103 §. Ct. 86 (1982).

2/ The County/Cuomo motion's failure to cite any of the
abundant Commission precedent on recusal and disqualification
and specifically its failure to mention this case -~ directly
on peint and contrary to their position -- is disturbing and
potentially unethical. It is all the more surprising in viev of
the fact that Suffolk County's counsel were counsel of record
for Governor Jerry Brown in the Diablo Canvon proceeding at the
time this decision was rendered.
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The actions by Chairman Palladino of which the County
and Govern®r Cuomo complain occurred between March 16, 18584
and, at the latest, April &, 1S84. The County and Governor
Cuomo were clearly aware of them by 2pril 11, vhen the County
Executive wrote a letter to the Commission alleging that
Chairman Palladino vas biased. The instant motion was not
filed until almost two mcnths later, a period of delay which
has not been tolerated in other comparable proceedings. See
Seabrook, 18 NRC at 1189 (motion for disqualification late vhen
party wvaited almost two months to raise its concerns); Puget
Sound Pover and Light Co. (Skagit Nuclear Power Project, "nits
1 and 2), ALAB-556, 10 NRC 30, 32 n.6 (1979) (motion filed more
than six weeks after th~ order on vhich it was predicated is

untimely).

Timeliness should not be considered solely for the sake
of adjudicatory efficency, but also to the extent that it
reflects on the credibility of the County's and Governor
Cuomo's asserted belief that recusal is necessary. At least
three times beginning April 11, the County, with or without
Governo Cuomo, has called for the Chairman's recusal without

any factual predicate and without any properly filed motion.3/

3/ These include the letter of County Executive Peter Cohalan
on April 11, the Amended Complaint in Cuomo v. NRC, Civ. Action

(Footnote cont'd)
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Each request appears to have been prompted solely by progress
towaré adjudicating the merits of LILCO's low powver license
request. A request for recusal should not be used to delay the
adjudicatory process. The two-month delay in properly raising
this issue, particularly give the multiplicity >f attempts to
raise it improperly in the interim, suggests that litigation
tactics, rather than any concern with fairness, may have

prompted the motion.

IV. STANDARD FOR RECUSAL -

Disqualification of a2 judge or an agency official
acting in an adjudicative capacity is unusual. There is a
presumption of the decisionmaker's honesty and integrity. See

Withrow v, Larkin, 421 U.S. 35, 47 (1975). This presumption is

overcome only if the decis’onmaker harbors an attitule that 2

(Footno.e cont'd from previous page)

No. B4-1264 (D.D.C. filed April 23, 1984), and Suffolk County's
mamorandum of April 27, 1984 to counsel for parties in Cuomo v.
NRC (quoted in the Licensing Board's Status Report to
Commissioners dated April 30, 1984). Further, Mr., Cohalan, and
counsel for Governor Cuomo, delivered lengthy accusations of
misconduct by Chairman Palladino in prepared and live testimony
at May 17, 1984 oversight hearings on the regulatory process at
Shoreham called by the Subcommittee on Energy and the
Environment of the House Interior Committee, (Prepared
Testimony of Peter Cohalan at 2-4; Prepared Testimony of Fabian
G. Palamino, at 4-5).

&
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fair-minded person would be unzble to set aside so that he

could evallate objectively the arguments presented Dy all

parties. See United States v. Conforte, 624 F.2d 865, 881 (9th
Cir.), gert. denied, 445 U.S, 1012 (1580). Thus, for example,
a general bias in favor of nuclear power does not disqualify an
adjudicator from participating in a nuclear licensing decision

if the adjudicator can base his decision on the evidence before
him. See Carolina Environmental Study Group v. United States,
5§10 F.2d 796 (D.C. Cir. 197%).

The standards for determining whether recusal is

varranted are as follcws:i/

(An] administrative trier of fact is
subject to disqualification if he has a
direct, personal, substantial pecuniary
interest in a result; if he has a "personel
bias" against a participaat; if he has served
in a prosecutive or investigative role vith
regard to the same facts that are an issue;
if he has prejudged factual -- as distin-
guished from legal or policy -- issues; or if
he has engaged in conduct vhich gives the
appearance of personal bias or prejudgment of
factual issues,

4/ The County/Cuomo motion cites as its standard for recusal
the formulation first addressed in gilliggn‘_gill_g_gg*_%‘_ggg,
267 F.2d 461, 469 (2d Cir.), cert. cdenied, 361 U.S. 896 (motion
at 1-2)., However, the motion never mentions any of the
numerous cases before the Commission which have applied and

construed that very general verbel formula under circumstances
applicable to Commission practice.



v § E ri n (Hope rtek Generating
Station, Unit 1), No. 50-354-OL, ALAB-758, slip op. at 12 (Jan.
25, 1984) (quoting Consumers Power Co. (Midland Plant, Units 1
and 2), ALAB-101, 6 ABC 60, 65 (1973)); gf. 28 U.S.C. § 455
(providing standards for disqualification of a federal judge).
The Commission has held in applying these standards that only
bias or prejudgment attributable to extra-judicial sources
requires disqualification. Houston Lighting and Power Co,
(South Texas Project, Units 1 ané 2), CLI-82-8, 15 NRC 1363

(1962), gciting United States v. Grinnel Corp., 384 U.S. 563,
583 (1966).2/

The County/Cuomo motion does not meet :his standard.
Even if accepted at face value, the facts averred in it would
not lead a disinterested observer to conclude that the Chairman
has prejudged the facts concerning Shoreham in advance of
hearing the issues, The primary basis for the recusal motion
is the Chairman's alleged role in expediting the schedule for
reaching a decision on vhei.her a lowv powver license should issue

for Shoreham. Such an attempt to ensure that the process

§/ The Commission left open the possibility that in the most
extreme cases judicial conduct demonstrating pervasive bias and
prejudice against a party might be grounds for disqualifica-

tion. South Texas, 15 NRC at 1366. Obviously, no such facts
exist here.

-
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itself (specifically, its lenctk) Zoes not artifically dictate
the .esult®indicates no predispcsizion on the merits.
Interestingly, the motion contains no particularized averment
that Chairman Pelladino has reachel any substantive view
concerning LILCO's lov pover licerse request or that he has
attempted to influence the substariive views of others involved
in the process. Indeed, in the ore lov power license matter
that has thus far reached the Comzission, the Chairman voted
against LILCO's positicn. Long Isiend Lichting Company
(Shorehan Nuclear Power Station, Cait 1), CLI-B4-8, 19 NRC ____
(May 16, 1584).

In contrast; scheduling questions are procedural. See
lic Service Co., of New H hire (Seabrook Station, Units 1
and 2), ALAB-757, 18 NRC 1356, 1355 n.17 (1983). The public
interest in setting 2 schedule for licensing hearings is
usual.v best served by proceeding aS rapidly as is possible,
consistent with the Opportuni§y fcr all parties to be heard.

See Allied General Nuclear Services (Barnvell Nuclear Fuel
Plant Separations Facility), ALAB-256, 2 NRC €71, €84-85

(1975); Potomac Electric Pover Co. (Douglas Point Nuclear
Generating Station, Units 1 and 2}, ATAB-277, 1 NRC 539 (1975).
The Commission has recognized the.public interest in concluding

licensing proceedings eipeditious:y and certainly prior to

>



Operating Licenses for Production ang Utilization Facilities
for Which a Hearing is hequired under Section 18%A of the
Atomic Energy Act or 1954, as amendea, 10 CFR Part 2, Appendix
A. As a result, the Commission's policy is to encourage

exzecited hearings as a means of avoiding licensing delays angd

precess,

To the extent Chairman Palladine sought teo encourage_ an
expadited, hearing on LILCO's a8pplication for a low power
license, his actions appear simply to have been consistent with
implementation of this policy.-s-/ The Chairman has many duties
in.ddition to his adjudicatory role, including responsibility

fer ensuring that the Commission staff is responsive to

8/ The meeting on March 16, 1984 dig not, as alleged by the
County and State, involve EX parte contacts. Ex parte
Commmications involve Substantive matters at issue in the
pProceecing. 10 C.F.R. S 2.780(a)(2); Puerto Rico water

Resowces Ay hori (Nor.h Coast Nuclear Plant, Unit 1l),

ALA3-313, 3 NRC 54, 96 (1976). Scheduling questions are Purely
Procedural, See Public Serv, Co. of New Hampshire (Seabrook
Statisn, Units 1 and 2), ALAB-757, 18 NRC 1356, 1359 n.17

(1983], -
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Commissio. policy. See Reorganization Plan No. l, 45 Fed. Reg.
40561 (198%). The mere fact that he performs these other
duties does not necessitate his recusal. If it did, it would
be impossible for any agency chairman to carry out beth his
adjudicatory and his other legal duties. Cf. Kennecott Cooper
Corp. v. FTC, 467 F.2d4 67, 75-80 (10th Cir. 1572) (Commission
not disqualified when Ac: requires it to perform other duties
involving the very subject matter of the case), cert. denied,

416 U.S. 509 (1574).

Further guidance may be gleaned by comparing the
present situation to twe other instances in which recusal or
édisqualification was an issue. In the Diablo Canyon
proceeding, Commissioner Hendrie declined to recuse himself
after discussing scheduling matters with the applicant in an
off—the-récord meeting. See Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant); Nos. 50-275-0OL and
50-323-0L (Commissioner Hendrie's Memorandum to Counsel for
Parties, March 13, 1980). 1In contrast, in the only instance
disclosed by research in which an adjudicative officer at NRC
has been removed from a case, the Hope Creek Appeal Board found
that an appearance of impropriety existed because the
disqualified judge had actually vorked for the applicant on the

particular plant at issue and that work had been cited in the

e
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decision approving a construction permit. See Hope Creek, slip
op. at 17. Chairman palladino's alleged actions far more

closely resemble the first example than the latter.l/

7/ Additional perspective on whether the previous conduct or
statements of Chairman Palladino, or any other Commissioner,
may be ol such a nature as to lead 2 disinterestecd observer to
conclude that prejudgment of facts or lav has occurred is
gained by comparing them with actions or statements vhich were
not considered by the only competent judge =-- the Commissioner
himself -- to warrant recusal. In that regard, it is helpful
to remember Commissioner Gilinsky's May, 1983 dissent from the
Commission's refusal of Suffolk County's demand that it pre-
errtively terminate emergency nlanning proceedings at Shoreham
be:ore ever allowing any evidence to be taken. There,
Commissioner Gilinsky clearly indicated his views on the
outcome:

{T)he Commission has failed to deal with the
actual issue in this case. That is: can there
be adequate energency preparedness (as distinct
from planning) if neither the Stale nor che
County Governments will participate?

The answer is, clearly, No. There cannot be
adequate emergency preparedness for the
surrounding population without the participation
of a responsible government entity.

jghtin mpany (Shoreham Nuclear Power Station),
CLI-B3-13, 17 NRC 741, 744 (1983). Such vievs, if logically
pursued by Commissioner Gilinsky, would utterly preclude his
voting in favor of an operating license for Shoreham, despite
statutory and regulatory provisions which not only empower but
obligate the Commission to hear fairly the merits of a plan
sponsored only by a utility. Chairman Palladino's actions and
statements, unlike those of Commissioner Gilinsky, go only to
scheduling, not to substance; yet Commissioner Gilinsky has not
recused himself: from Commission decisions and deliberations on
Shoreham.
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V. NCLU N
.

In deciding the motion for his recusal, Chairman
Palladino should consider the matters discussed above. Based
on the facts as alleged, recusal does not appear to be

varranted in these circumstances.

Respectfully submitted,
LONG ISLAND LIGHTING COMPANY

& , A
W. Taylor Revele 1

Donald P, Irwin
Robert M. Rolife
Anthony F. Earley, Jr.

Hunton & Williams
‘Post Office Box 1535
Richmond, Virginia 23212

DATED: June 18, 1984
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
B4 JAN21 RO:33
Nunzio J. Palladino, Chairman :Ex,w- Fdd o
eCoi e & STF
BRANCH
-
e e T S LR AR tnd o . | N gl

';.l'.l\'-—v Vst 14 = e

In the Matter of
LONG ISLAND LIGHETING COMPANY Docket No. 50-322-0L-4

(Shoreham Nuclear Generating
Plant, Unit 1)

T N— S— — — — S— S—

MEMORANDUM TO THE PARTIES

On June §, 1984, counsel for Suffolk County and the State
of New York served on me a fcrmal request that I recuse myself
from the Shoreham operating license proceeding. On June 18,

" tne applicant filed a response to that reguest. 1In considering
the Suffolk County/New York State request, it would be useful
to have the comments of all parties as to whether I should
recuse myself from this proceeding, either as a matter of legal
requirement or of discretion. Accordingly, by this memorandum
I request the submission of views by the NRC staff, to ce filed

no later than July 6, 1984.

Until such time as I make a2 decision on the Suffolk
County/New York State reguest, I intend not to participate in
any Commission delilberations on adjudicatory matters in the

Shoreham proceeding. My decision to refrain freom such

PANEEL - SRR |



participation while the request remains pending should in no
sense be taken to suggest, one way or the other, any judgment

on the legal merits of the request.

For the benefit of the parties, I have requested the
Secretary, in serving copies of this Memorandum on the parties,
to attach a copy o my testimony, prepared for .he hearing of
the Bouse Commit+ee on Interior and Insular Affairs on May 17,
1984, in which I presented an account of my participation in

this proceeding.

-~

; ..1 y \, / .
 feonems i JI &Lt el e
NUNZIO g% PALLADINO

CEATIRMAN

Dated at Washington, D.C.

This A€ “* day of June, 1984.



INDIVIDUAL STATEMENT
oF
Nunzio J. PALLADINO, CHAIRMAN
U. S. NucLeAr RecuLATORY CoMMISSION
BEFORE THE

SUBCOMMITTEE ON FNERGY AND THE ENVIRONMENT
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS

U, S. House oF REPRESENTATIVES

May 17, 1984



I WILL BEGIN MY STATEMENT BY BRIEFLY COVERING SOME OF THE
SHOREHAM BACKGROUMD, THE LoNG ISLAND LIGHTING COMPANY, OR

# 1LCO”, APPLIED FOR A CONSTRUCTION PERMIT FOR THE SHOREHAM
NUCLEAR POWER STATION IN 1968, AND RECEIVED THAT PERMIT IN 1973,
InN 1975 LILCO APPLIED FOR AN OPERATING LICENSE. A LICENSING
BOARD WAS APPOINTED IN 1981 TC CONDUCT A PUBLIC HEARING, AND THE
HEARING STARTED IN 1982, A SECOND BOARD WAS APPOINTED IN
AUGUST, 1982 TO ADDRESS PHYSICAL SECURITY ISSUES IN THE CASE. A
THIRD BOARD WAS APPOINTED IN May, 1683 TO DEAL WITH OFFSITE

EMERGENCY PLANNING,

OnN JUNE 3, 1983 LILCO FILED A MOTION WITH THE LICENSING BOARD
REQUESTING A LICENSE TO OPERATE AT LOW POWER =-- THAT IS, AT UP TO
® OF RATED POWER, ON SEPTEMBER 21, 1983 THE FIRST LICENSING
BOARD ISSUED A PARTIAL INITIAL DECISION IN WHICH IT RULED THAT
FUEL LOADING AND LOW POWER OPERATION COULD BE AUTHORIZED IN ALL

OTHER RESPECTS EXCEPT FOR THE NEED TO RESOLVE A PENDING



CONTENTION RELATED TO EMERGENCY ONSITE DIESEL GENERATORS.,

(LBP-83-57, 18 NRC usé (1983),)

-
ON FEBRUARY 22, 1984 THE LICENSING BOARD ADMITTED THREE
CONTENTIONS, FILED BY SUFFOLK COUNTY, RELATING TO THE DIESEL
GENERATORS. IN AN ORAL RULING THE BOARD STATED THAT, ON THE
BASIS OF THE RECORD THEN BEFORE IT, IT COULD NOT FIND THE DIESEL
GENERATORS ADEQUATE TO PERMIT LOW POWER OPERATION UNLESS IT
CONSIDERED THE THREE CONTENTIONS OM THE MERITS., HOWEVER, THE

BOARD ADDED:

WHAT WE HAVE SAID SO FAR wWOULD NOT PRECLUDE LILCO FRoOM
PROPOSING OTHER METHODS BY WHICH LILCO BELIEVES THE
STANDARDS OF 50.57(C) COULD BE MET, SHORT OF LITIGATION OF
CONTENTIONS 1, 2, AND 3 ON THE MERITS, OR POSSIBLY SEEKING

SOME SORT OF WAIVER UNDER 2.758 OR OTHER PROCEDURES.



(TRANSCRIPT OF CONFERENCE OF PARTIES, FEBRUARY 22, 1984,

PAGE 21,616.)

FOUR WEEKS LATER, ON MarcH 20, 1984 LILCJ FILED SUCH A REQUEST

WITH THE LICENSING BOARD,

UNWARRANTED LICENSING DELAYS

IN THE MEANTIME, HOWEVER, OTHER EVENTS HAD TAKEM PLACE., AS THE
COMMITTEE 1S AWARE, THE COMMISSION ROUTINELY REPORTS TO THE
CONGRESS ON THE STATUS OF OUR LICENSING CASES, THAT REPORT
INCLUDES ESTIMATES OF THE DATES ON WHICH THE COMMISSION IS
PROJECTED TO REACH LICENSING DECISIONS IN THESE CASES. AS
RECENTLY AS JANUARY 25, 1984 THE COMMISSION HAD ADVISED THE
COMGPESS THAT IN ONLY ONE CASE WAS IT PROJECTED THAT THE FACILITY
WOULD BE PHYSICALLY COMPLETE, AND THEREFORE POTENTIALLY READY FOR

OPERATION, PRIOR TO A DECISION ON ITS CPERATING LICENSE. THAT



"

PLANT WAS LIMERICK, AND THE ESTIMATED TIME GAP INVOLVED WAS

7 MONTHS.,

ON MARCH O, 1984, HOWEVER, OUR EXECUTIVE DIRECTOR FOR OPERATIONS
NOTIFIED THE COMMISSION THAT THE AMOUNT OF DELAY HAD INCREASED
SIGNIFICANTLY. THE EDO NOW PROJECTED A TOTAL TIME GAP OF 14
MONTHS -- 5 MONTHS ATTRIBUTABLE TO LIMERICK AND S MONTHS TO
SHOREHAM., | WAS FURTHER INFORMED ORALLY BY THE ENO, ON OR ABOUT
MARCH 13, THAT ADDITIONAL DELAYS MIGHT BE DEVELOPING WITH RESPECT
T0 THE WATERFORD AND COMANCHE PEAK FACILITIES, AND THAT SIZEABLE
NRC STAFFING ADJUSTMENTS WERE BEING MADE FOR THESE TWO PLANTS., |
BELIEVE THE EDO ALSU INFORMED ME AT THAT TIME THAT HE WAS SENDING
A NOTE (OR NOTES) ON BYRON AND SHOREKAM., | DO NOT RECALL THAT HE
.Descaxaeo THE NOTES FURTHER, NEVERTHZLESS, | WAS MINDFUL OF
CONCERNS FROM THIS COMMITTEE AND FROM INDIVIDUAL COMMISSIONERS
ABOUT SURPRISES AS A RESULT OF A RECENT BOARD DECISION DENYING

THE BYRON LICENSE, “ALSO IN MY MIND AT THAT TIME WAS THE'®



tn

POSSIBILITY THAT IF NRC BIDN'T DO SOMETHING SHOREHAM WOULD GO
UNDER BECAUSE OF NRC’S IKABILITY TO MAKE TIMELY LICENSING
DECISIONS, AND | FELT T...T, WHATEVER HAPPENED TO SHOREHAM, I DID
NOT WANT INACTION BY NRC TO BE THE CAUSE. [ DON'T RECALL THAT
THESE THOUGHTS ON SHOREHAM WERE DISCUSSED WITH THE EDO. ALL OF
THIS BACKGROUND CONTRIBUTED TO MY DESIRE TO HAVE A BRIEFING ON

THE STATUS OF THESE MATTERS.

[ WAS CONCERNED ABOUT THE INFORMATION | WAS RECEIVING, AND I
THINK | WAS RIGHT, AS CHAIRMAN, TO BE CONCERNED, | FELT THE
SITUATION | WAS BEING INFORMED OF WARRANTED PROMPT ATTENTION.
ALSO, AMY TIME THAT THE CHAIRMAN OF THE AGENCY DISCOVERS THAT
INFORMATION HE PROVIDED TO THE CONGRESS ONLY SIX WEEKS EARLIER
WAS NO LONGER ACCURATE IN A SIGNIFICANT RESPECT, [ THINK HE QUGHT
TO BE CONCERNED, AND HE QUGHT TO BE ASKING HCW THIS CAME ABOUT,

THE LAST THING ! WANTZD TO HAPPEN WAS TO HAVE THE PROJECTED

P



DELAYS CONTINUE TO INCREASE RAPIDLY AND CATCH THE COMMISSION AND
THE CONGRESS BY SURPRISE,

-
OVER THE LAST SEVERAL YEARS, CONGRESS HAS INDICATED ITS CONCERN
ABOUT UNWARRANTED LICENSING DELAY, IN ITS REPORT ON THE NRC
APPROPRIATION FOR FY 1981, THE Houst APPROPRIATIONS COMMITTEE
DIRECTED THE COMMISSION TO PROVIDE A MONTHLY REPORT TO THE
CONGRESS ON THE STATUS OF LICENSING PROCEEDINGS., (H.REP,
No. 96-1093, 967H ConG., 2D SEss., 146-47 (1S80).) THE HISTORY
OF TH1S REQUIREMENT MAKES CLEAR THE CONCERN OVER UNWARRANTED
LICENSING DELAY, ANOTHER EXAMPLE IS THE TEMPORARY OPERATING
LICENSE AUTHORITY IM THE COMMISSION'S AUTHORIZATION FOR
FY 1682-83 IN WHICH THE CONGRESS DIRECTED THE COMMISSION TO ADCPT
ADMINISTRATIVE MEASURES TO MINIMIZE THE NEED TO LICENSE PLANTS
PRI . TO THE COMPLETION OF PUBLIC HEARINGS. (PuB, LAw S7-415,
Q6 STAT, 2067, § 11 (1983),) 1IT IS CLEAR TO ME THAT THE INTENT

OF THIS CONGRESSIOMAL INSTRUCTION WAS THAT THE COMMISSION SHCULD



ADDRESS ADMINISTRATIVELY THE MATTER OF UNWARRANTED LICENSING

DELAY IN SPECIFIC CASES.,

THE COMMISSION’S PoLICY AND PLANNING GUIDANCE ALSO ADDRESSES THE
MATTER OF DELAY IN THE LICENSING PROCESS. AMONG OTHER THINGS, IT
PROVIDES THAT, "CONSISTENT WITH MAINTAINING THE SAFETY OF
OPERATING FACILITIES, STAFF REVIEWS AND PUBLIC HEARINGS SHOULD BE
COMPLETED OM A SCHEDULE THAT ASSURES THE LICENSING PROCESS WILL
NOT BE A CRITICAL PATH ITEM WHICH COULD UNNECESSARILY DELAY
REACTOR STARTUP.,” AS CHAIRMAN, IT IS MY RESPONSIBILITY TO TAKE
STEPS TO GATHER DATA AND INFORM THE COMMISSICN OF ACTION NEEDED

TO FULFILL THIS GUIDANCE,

THE ADM.NISTRATIVE PROCEDURE ACT (APA) REQUIRES THAT AGENCY
LICENSING PROCEEDINGS BE CONDUCTED BOTH WITH DUE REGARD FOR THE
RIGHTS OF ALL THE PARTIES AND COMPLETED “WITHIN A REASONABLE

TIME.” SINCE THE COMMISSION HAS SUPERVISORY RESPCNSIBILITY OVER



vy

ALL OF ITS ADJUDICATIONS, IT IS ENTIRELY IN KEEPING WITH THE
SPIRIT OF THE APA THAT I, AS CHAIRMAN, SUGGEST MEASURES DESIGNED
-

TO ASSURE THAT THE COMMISSION COMPLIES WITH BOTH THESE STATUTORY

REQUIREMENTS.,

MARCH 16, 1984 MEETING

THE BEST THING TO DO IN MY VIEW WAS TO TRY TO GATHER AS MANY
FACTS AS POSSIBLE ABOUT THE VARIOUS PLANTS THAT WERE POTENTIALLY
DELAYED, AND THEN ALERT THE COMMISSIONERS (AND ULTIMATELY THE
CONGRESS) ABOUT THE PROBLEM AND ADVISE THEM OF PROPOSED COURSES
OF ACTION TO ADDRESS IT, ON MARCH 15 I MET WITH REPRESENTATIVES
FROM OUR OFFICES OF PoLicY EVALUATION AND GENERAL COUNSEL
CONCERNING WHAT COULD BE DONE ABOUT THE PLANTS IMPACTED BY THE
POTENTIAL DELAYS NOW BEING PROJECTED, DURING THAT DISCUSSION
THERE WAS A CONSENSUS THAT | SHOULD CALL A MEETING WITH THE
ExecuTiVE DIRECTOR FOR OPERATIOMNS, MEMBERS OF HIS STAFF, THE

GENERAL COUNSEL AND“HIS DEPUTY, AND THE CHAIRMAN OF THE ATOMIC



(i)

SAFETY AND LICENSING BOARD PANEL TO DISCUSS THE STATUS OF A
NUMBER OF PLANTS AT WHICH THERE WERE PROBLEMS OR POTENTIAL

PROBLEMS,

] WOULD LIKE TO SAY A FEW WORDS AT THIS TIME ABOUT THE ATTENDANCE
AT THAT MEETING, THE NRC STAFF WAS TO BE THERE BECAUSE
EXPERIENCE SHOWS THAT THE STAFF’'S REVIEW AFFECTS LICENSING
SCHE.JLES. THE CHAIRMAN OF THE LICENSING BOARD PANEL VAS ASKED
TO ATTEND BECAUSE IT IS HIS JOB TO BE KNOWLEDGEABLE ABOUT THE
STATUS OF LICENSING CASES AND HE MIGHT HAVE IDEAS AS TO HOW
UNNECESSARY DELAYS INVOLVING THE BOARDS COULD BE AVOIDED, HE WAS
ALSO ASKED TO BE THERE TO CLARIFY ANY QUESTIONS ABOUT WHETHER OR
NOT DELAYS WERE DUE TO THE NEED FOR STAFF DOCUMENTS BEFORE
HEARINGS COULD BEGIN, THE GENERAL COUNSEL AND HIS DEPUTY WERE
ASKED TO ATTEND IN ORDER TO FROVIDE ADVICE BASED ON THEIR

EXPERIENCE AND TO ENSURE THAT “UR DISCUSSIONS WERE WITKIN LAW AND

-



COMMISSION RULES, THE OTHER ATTENDEES WERE ASKED TO ATTEND
BECAUSE THEY MIGHT HAVE INFORMATION OR ADVICE TO CONTRIBUTE.

-
AT THAT MEETING, HELD ON MARCH 16, ] WAS BRIEFED AS TO THE STATUS
OF A NUMBER OF CASES, INCLUDING THE SHOREHAM PROCEEDING. WHILF
THE BRIEFING INCLUDED IDENTIFICATION BY THE STAFF OF THE ISSUES
OF THE SHOREHMAM PROCEEDING, I DO NOT RECALL THE STAFF IN ANY WAY
STATING OR INTIMATING HOW THOSE ISSUES SHOULD BE RESOLVED., [ AM
CONFIDENT THAT IF THE STAFF HAD DONE THAT, OR IF ANY OTHER
IMPROPRIETY HAD BEEN COMMITTED, ONE OR MORE OF THE SEVERAL TOP
AGENCY LAWYERS PRESENT WOULD HAVE RAISED A WARNING FLAG.
LIKEW!SE, | RECALL THE STAFF ADVISING THAT THEY UNDERSTOOD THAT
LILCO PLANNED TO APPEAL THE DENIAL OF ITS LOW POWER REQUEST. But
AGAIN, THERE WAS NO DISCUSSION, TO THE BCST OF MY RECOLLECTION,

OF THE MERITS OF THAT REQUEST.



AT THE MARCH 16 MEETING, AS WAYS OF LESSENING THE PROJECTED

G MONTH TIME GAP FOR SHOREHAM WERE DISCUSSED, AMONG THE
SUGGESTIONS MADE -- AS I RECALL, BY OUR OFFICE OF GENERAL COUNSEL
-= WAS THAT AN EXPEDITED HEARING COULD BE HELD ON THE DIESEL
GENERATOR 1SSUE., AT THAT MEETING, OGC WAS ASKED TO PREPARE AN
OPTIONS PAPER FOR THE COMMISSION, MY MEMORANDUM OF MARCH 20,

1984 To THE OTHER COMMISSIONERS REPORTED OM THAT MEETING,

MARCH 22 WORKING PAPERS AND MARCH 23 DRAFT ORDER

FOLLOWING THE MEETING, | CONTINUED TO BE QUITE CONCERNED ABOUT
THE 9 MONTH DELAY FORECAST FOR SHOREHAM, FRANKLY, 1 WAS
CONCERNED THAT THE FATE OF THE SHOREHAM FACILITY MIGHT BE
DETERMIMED NCT BY THE MERITS OF THE CASE, ONE WAY OR THE OTHER,
BUT INSTEAD 3Y THE NRC’S INABILITY TO RUN 1TS PRCTESSES
EFFICIENTLY, | THEREFORE FELT A NEED AS CHAIRMAN TO CONSIDER
DOING MORE. | HAD OTHER CONVERSATIONS WITH MY STAFF AND, AT ONE

poINT ] BELIEVE, WITH THE EDO AS WELL, SEARCHING FCR OPTIONS,



1~

THESE CONVERSATIONS CONFIRMED THAT, OTHER THAN AFFECTING THE
STAFF'S REVIEW TIME, FURTHER OPTIONS WOULD HAVE TO BE DEVELOPED

-

AT THE COMMISSION LEVEL.

AT MY REQUEST, AND BASED ON OGC’S ROUGH ESTIMATES OF THE TIME
THAT AN EXPEDITED HEARING SUCH AS SUGGESTED BY OGC MIGHT TAKE, MY
STAFF PREPARED A ONE-PAGE CONCEPTUAL DRAFT DIRECTIVE FROM THE
COMMISSION TO THE CHAIRMAN OF THE LICENSING BOARD PANEL. I WAS
CONSIDERING THE POSSIBILITY OF CIRCULATING SUCH A DRAFT TO THE
CTHER COMMISSIONERS FOR REVIEW AS A POSSIBLE CONCEPT FOR
EXPEDITING THE PROCESS., HOWEVER, I HAD NO BASIS TO ESTIMATE
WHETHER THE ROUGH ESTIMATES OF A SCHEDULE WERE REASONABLE OR EVEN

FEASIBLE.,

ON MARCH 22 A VWORKING PAPER CONTAINING THE SUBSTANCE OF THAT
POSSIBLE DRAFT DIRECTIVE WAS SENT TO JuDGE COTTER. JUDGE COTTER

MONITORS AND PERIODICALLY REPORTS TO THE COMMISSION ON THE STATUS



OF ACTIVITIES IN THE MANY LICENSING CASES PENDINE BEFORE
LICENSING BOARDS, | WAS INTERESTED IN HIS OPINION CN THE
POSSIBLE SCHEDULE IN THE DRAFT WORKING PAPER BECAUSE OF HIS
EXPERIENCE IN COMPLEX LITIGATION AND HIS FAMILIARITY WITH THE

SHOREHAM CASE,
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