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[7590-01]

NUCLEAR REGULATORY COMMISSION

[ Docket Nos. 50-329 and 50-330]

CONSUMERS POWER COMPANY

(Midlar.d Plant, Units 1 and 2)

Issuance of Director's Decision Under 10 CFR 2.206

Notice is hereby given that the Director, Office of Inspection and

Enforcement, has issued a decision concerning a petition dated February 10,

1984, filed by the Government Accountability Project on behalf of the Lone Tree

Council and others. The petition had requested that the Nuclear Regulatory
w

. Commission take action to require Consumers Power Company to (1) broaden the

ongoing Construction Completion Plan to include other aspects of plant con-

struction; (2) remove Consumers from managerial responsibilities for quality

assurance and quality control at Midland and institute an independent third-

party in its place; and (3) increase NRC staffing for Midland. The Director,

Office of Inspection and Enforcement, has decided to deny the petitioner's

request.

The reasons for this decision are explained in a " Director's Decision

under 10 CFR 2.206" (DD-84-17),.which is available for public inspection in

the Commission's public document room,1717 H Street, N.W., Washington, D.C.,

and in the local public document room for the Midland Plant at the Grace A. Dow

Memorial Library,1910 W. St. Andrews Road, Midland, Michigan 48640.
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'A copy of the decision will be filed with the Secretary for the Com-
~

mission's review'in accordance with 10 CFR 2.206(c).

Dated at Bethesda, Maryland, this 24th day of July 1984.

FOR THE NUCLEAR REGULATORY COMMISSION

:: -^:?
Richard C D oung, irector
Office of spection and Enforcement
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' GOVERNMENT.ACCOUNTAuluTY PROJECT 0
' ritute for Policy Studies -

1 Que Street. N.W.. Woshington. D.C. 20009 (202)234 9382
,

'

February 10, 19344

9 ..

.

Honorable Chairman Nunzio Palladino
-Honorable Victor Gilinsky

Sonorable James Asseltine
Honor:ble Thomas Roberts -

' Honorable Frederick Bernthal .

| United States Regulatory Commission--

~
Washington, D.C. 20555 -

-

Re:. In the Matter of Consumers Power Company
' Midland !iuclear Power Plant, Units 1 and 2.

Docket tios. 50-329/330 (10 C.F.R. 2.205)

Dear Comissioners:
"On June 13, 1983, the Government Accountability Project (GAP) .~iled a

Petition pursuant to 10 CFR 2.205_(Petition) on behalf of the Lone Tree
LCouncil and others (Petitioners), recuesting specific items of relief re-
garding the Midland Nuclear Power Plant (Midland). The Petition has been -

granted in part and denied in part in Director's Decision DD 83-16 and -

DD 84-02. On January 27,19847ursuant to 10 CFR 2.772,- the Commission
, extended the time within which the Comission may act to review the Di, rector's
Decision until February 10, 1984.

On the basis of the information provided in the Petition, and with the
consideration 'of the ad'ditional facts and argument provicec in this letter

*we request that the Comission take review of the Director's Decision.

Specifically, we renew.our request for the Commission to:

(1) Reguire that all ongoing activity, including the " soils work" E
be. included under the Order of Modification of Consumer's Power Companys'(CPCo)
construction permit for the Midland Plant.(Petition, page 13.- 15.)

_

(2) Remove CPCo from managerial responsibility of the QA/QC function at
the Midland plant, replacing them with an independent third-party with the,

' responsibility to. report simultaneously to both the NRC an'd CPCo. (Petition,,

.page 20~- 22).

(3) Increase NRC staffing for the Midland Office of Special Cases (OSC).
(Petition, page 22 - 23.)-

M" Soils work" .in this letter refers to all activity, including underpinning
of' safety related buildings on the site, undertaken by CPCo following the
December 1979 Stop Work Order issued by the Nuclear Regulatory Commission (NRC).

-,
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BASIS,

Th'e Government Accountability Project (GAP) filed a detailed request
pursuant to 10 CFR 2.206 on June 13, 1983. The Inspection and Enforcementt

. Manual, Chapter 0800, 0860-04 requires that,'in order for a request to be
granted, it must specify the action sought by the Peti;joners and " set out.

the facts that constitute the basis for the request." -

GAP a'ssumes that the Director did not see the need for an expansion
by Petitioner'of the factual basis for its requests, since no request for-

'further information was received. Moreover, since the request has been
substanially-granted (except for the items. enumerated in this letter for

.

which we renew our request), we assume that .the strpporting documentation* -
and/or explanations provided the Director with an accurate protrayal of the" , _ -

basis upon which submitt'ed our request. *- -

However, much has happened at the Midland Prcject since the Petition
was filed.

.

In determining whether or not the Comission should take review of the
two Director's decisions issued in response to the Petition we believe that
it'is necessary to update the factual basis upcn which our original petition
was based. (This submittal is not an appeal or request for review of items "

granted-in DD 83-16 and 84-02, Pet-itioner recognizes that there is no procedure '.

for appeal of Comission decisions under 10 CFR 2.205. Instances where the
Directors' decision differs from our request which are not mentioned'in this sub-
mittal- can be construed as acceptable to Petitioners, unless stated .

otherwise in previous correspondence; i.e., our continuin; skepticism toward
Stone and Webster's competence and independence in their role as third-
party overviewer.)

UPDATE SU!EARY

Since June,1983, CPCo's Midland project has suffered from a series of finan-
cial, construction, legal, and regulatory setbacks. Petitioners believe that
the curalative effect of these setbacks, described below, provides additional
basis for our original requests for (1) Institutionalizing all reinspection ~ -

.

programs under the Constructier Completion Program (CCP), (2) Removal of CPCo
from primary responsibility for the QA/QC function at the plant, and (3) the
assignment of more NRC personnel to the Midland.0SC.

. - 1. DOW PULLOUT

In July 1983 the Dow Chemic.al Corporation (Dow) cancelled its steam
contract with CPCo, .and brought legal action against C?Co in Midland County
District Court. The Dow suit alleges that CPCo

,made fraudulent misrepresentations and nondisclosures;
made material breaches 'f its contractual ~and fiduciaryo

I

l Nuclear Regulatory Comi'ssion Inspection and Enforcement Manual, Chapter''

0800, Section 0860-04, " Guidance for Accepting or Denying Requests for Enforce-
ment Action," November'15,1978. >
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obligations to Dow; and demonstrated its inability to
complete the Midland Nuclear Facility within any reason-.

able time- or cost.
.

.-

Allegations contained in the. Dow complaint point to a " dual cost and
'

schedule" kept by CPCo since 1978. The Dow allegations are the subject
| of a Atomic Safety and Licensing Board (ASLB) contention which is expected

to be litigated in late spring 1984. .

2. STOCKHOLDER SUITS
*

-

Four stockholders suits have been filed to date by share ~ holders,_

of CPCo stock. These suits have been filed against CPCo pursuant to .
-

provisions of the Securities Exchange Act. Essentially they allege that
CPCo made certain material omissions in prospectus, made false statements
to its stockholders, and willfully concealed information about the cost

"and completion schedule for the Midland plant. They accuse CPCo of deceiving
potential investors about the stability of its construction project and
inducing them to purchase stock that they would not have bought had CPCo
disclosed known to them, or that should have been known to them, at the time.

w

Of particular interest To the Commission should be the Weiland suit,
included as Attachment 1, which radies~ in great part on information pro-
vided frogCPCo to the NRC at its April Caseload Forecast Panel (CLFP) -

'

meeting
_. .

3. CASELOAD FORECAST PANEL CONTROVEPSY --

'The NRC CLFP for Midland announced on December 20, 1983 that CPCo's
schedule estimate (based on CPCo's April 1983 CLFP presentation) was "off"
by at least 16 months. 'The December 20, 1983 letter from Thomas M. Novak,

- Assista'nt-Director fo'r Licensing of the Division of Licensing to Mr. J.W.
Cook of CFCo designates that the NRC intends to use September 1986 as th
:" planning date for completing the Licensing' review process for Unit 2." g

Internal disputes between the members of the CLFP and NRR management suc -,

cceded in keeping the NRC's knowledge about the expected delay from public'

disclosure for over seven months. Included as Attachment 2 to this letter is
an affidavit from the undersigned, with exhibits, which detail the impropriety
of the staff actions in withholding significant information regarding the
incredulity of CPCo's completion schedule estimates given ,in April,1983.

,

.

The text- of.the suit confuses the CLFP and the CCP, particularly with respect
,

to meetings. However, it should be obvious to a knowledgeable reader whether.

plantiff Weiland is referring to CCP activities or CLFP information.

F Rien,re A. wei.1and versus Consumers power Comoany, et al. (Eo xichigan)~

O U.S. NRC letter, Thomas M. Novak to J.W. Cook, CPCo, December 20, 1983.

g , .

I. -
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Certain agency staff members " stonewalled" the release of the CLFP
review, completed in mid-May 1983.(see Attachment 2, Exhibit 4) and prevented
its disclosure to the Atomic Safety and Licensing Board (ASLB), and the
public. CPCo management officials, however, did have knowledge of the CLFP's

. May estimates and successfully managed to get'NRC release of the inforTnation
. quashed.

Had the CLFP information been disclosed at either the ASLB hearing or
at the planned (but cancelled) public meeting CPCo would not have been able
to portray false and misleading information to potential, investors.

'

4. DIESEL GENERATOR BUILDING RE-REVIEW'.
--

A re-review of the acceptability of the Diesel Generator Building by'a
combined team of professional soils and geo-technical engineers from the
Brookhaven National Laboratory, the NRC, and an outside consultant was conducted.
It concluded, essentially, that the DGB ceuld not meet federal regulatory

' standards for the Midland project, but that it would probably be acceptable.

The impasse continues over the DGB with a seemingly unresolvable controversy
between numerous professiona.ls. Of critical impor ance for the Commissioners
consideration at this time in the non-negotiable position of the U.S. Corps ci"'
Engineers, who have refused to ceMify the buildinc as safe.

.

The DGB review which was issued October 21, 1 953 by the NRC, a December 2, -

1933 Memorandum from J. Kane of the Division of Nuclear Reactor Regulation,
and several drafts and supporting memorand;c cf the re::rt issued to the
undersigned under Freedom of Information Act (FOIA) recuest No. 53- give
insight into the preposterousness of the "mysterT5I:s" sixth conclusion of the
DGB Re-review in the final report.

That conclusion, which was 3dded after several levels of internal cispute,
states:

|
While sigr!ificant cracking has occurred in the DGB, it is our
opinion that the structure will continue to fulfill
its functional requirement. This conclusion is based on -

the fact that stresses induced in the structure by all other'

extreme loadinos are'small.,

i

|

However, the oricinal Brookhaven report contained a conclusion six that was
totally opposite the final, publicly issued, version. That " bottom line" stated~

* '

,

It is recommendedthat a repair program be developed and implemented.

It is our understanding that, in fact, several repair reccmendations were in
,

the development stage by the team that did the reanalysis. Those recomnendations!
*

were, however, never disclosed 'or even discussed.

i
-

I
o
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.

The ASLB OM hearings must also conclude that there is a reasonable
assurance that the public health and safety of the Midland /Saginaw/ Bay
City area would be protected under any conditions. That may not be possible,

. regardless of how many staff " edits" are.made of the truth about the DGB.

. .

5. FAILURE OF CPCo TO MAP AUXILIARY BUILDING CRACKS

The NRC discovered in January 1984 that CPCo has not mapped all of the
cracks in the Auxiliary Building (Aux Building), and that neither CPCo'nor
the HRC know the extent or the seriousness of the cracks in the building.

.

On February 8,198a CPCo provided the NRC.0SC team with a package
T1. of documentation in an attempt to explain away the problems. At the

monthly 'puolic meeting between Stone and Webster, the PRC, and CPCo
Mr. J. Mooney gave a detailed presentation of the new crack monitoring

_

program. They also presented a weak explanation of why the entire building
.had not been monitored for cracks for the past five years.

Their explanation, that certain " hairline cracks" weren't required
to be mapped or included in the crack mapping, and that crack mapping
was never intended to cover certain " inaccessible" parts of the Aux Building, -
defys reason.

_

.

A preliminary review of NRC/NRR time and effort that has cone into an
evaluation of the Aux Building indicates that slightly over half of all
recent efforts have gone into technical work on the Aux suilcing. The
money spent by the agency is now largely wasted. Re-evaluations, more
engineering a,nalysis, more staff . inspections wil}-be required. All of
that could have been avoided had CPCo demonstrated any regulatory responsibility.

The ASLB OM hearings will probably now also have to be reopened into the
Aux Building. (That motion is pending before the Board at this time.)

'Other problems with the Aux Building as the underpinning effort continues
plague CPCo. For example, the summary of an audit held on January 4 - 6,
1984(Report No. 50-329/84-01(OSC);50-330/84-01(OSC) concluded that upward ..

. building movement limits established by the contractor and proposed by CPCo
in' response to unanticipated upward .btilding movement were unacceptable.

.

6. ENFORCEMENT ACTION, RE: VIOLATION OF BOARD ORDER /NRC STAFF
,

*

a

An Office of Investigations (01) investigation into a July 1982 incident
~where CPCo deliberately drilled into a deep-Q duct bank, and removed soils
in order to lay certain cables, concluded that CPCo had excavated the soil

~ without the required. prior NRC authorization.-

As a result of those findings the ReS on recommended a civil penalty ofi
5100,000.00 be levied on CPCo. That Enforcement Action was almost issued as

. .

O

~
_

.
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Enforcement Notice 83-59. However, after an unannounced meeting between the
- r. Director and-CPCo Counsel M. Miller, and subsecuent discussions between the

. Regional Director and the Director --but not with the RIII staff--the
Civil Penalty was withdrawn.

Instead DD 84-02 was issuec' which incorporated an Orcer for CPCo to
. submit to an independent management audit. GAP vehemently protested the.

withdrawal of EN 83-69, and the mi.srepresentation that t'ne management audit
phich was first proposed in the Petition and which CPCo agreed to in Octobe.r

.-.1983) was anadequate response to the OI find.ings. *

O Our foremost complaint about the handlinc of the Violation of-the ~

Board Order is that the OSC team and regional management made a firm recom-
' mendation for a civil penalty. (Presumably this was based on their ccmulative
experience with CPCo's blatant disregard for regulatory recuirements nat

' are inconvenient to CPCo.) Then, exhibiting CPCo's infamous ability to.

seek out and find someone in the NRC who will agree with CPCo's best interests,
a meeting was arranged between the lawyer (not management) who was responsible
for litigating the very same issue in front of the ASL5 and the Director. No
opportunity was provioed Tor Tactual rebuttal by the OSC team, even though "

members of the team were present to observe the actual violation of the order.
'

.
.

RENEWED REOUESTS

Petitioners requested six' specific actions inhe cricinal June Pstition.
These were requested "to protect the future public health and safety of
central Michigan residents..." For the same reason, and additionally based
on information summarized above, we renew our request for three of the
original six items.

,

.
1. Require that all ongoing activity, including the " soils work," be in-,

cluded under the Order of Modification of CPCo's construction permit for
the Midland Plant. (Petition, page 13 - 15)

.

The Director's Decision, issued October 6,1983, responded to that recuest
as follows

..- It should be noted that the CCP does not include tne remecial
, soils program, nuclear steam supply system installation, HA

installation, and the reinspection of pipe hangers and electrical
cable. The remedial soils activities are beinc closely inspected
under the conditions of the construction permits which implement
the. Atomic Safety and Licensing Board's April 30, 1982 order and'

work authorization procedure. Therefore, the staff does not consider
* it necessary to require the remedial soils activities to be in-

cluded in the CCP. Controls over the soils work have been imple-
mented under a separate program.

.

h

,n ,, , , , - - ., - - - - - - , , - - - - - - , - - - , - - , - - - , , - , - - . - - - - - - . . - - -
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Nuclear Regulatory Commission -7- February 10, 1984
.

Similarly, reinspection of the pipe hangers and electrical cable we
:;- were not included in Phase I of the CCP because that reinspection is

being done under a separate comitment to the NRC. . . Nuclear Steam
Supply System installation and HVAC installation were not drawn
into question by the diesel generator building inspection.
(D_D83-16,at7.) .

.

Since the decision was issued in October CPCo activities recardinc
the soils program, the HVAC installation, and pipe hanger and electrical

'- cable reinspection programs have demonstrated that the staff's position
was premature. In fact, the Decision should have clarified which part.-

of the staff was being represented in that statement.'

Each of the above listed systems and the soils work have undergone
, majo'r reviews, and Petitioner acknowledges that construction completion
will occur under the Construction Implementation Overview (CIO), however,'

given recent discisoures and identified problems (such as the identification
of cracks in the Aux building),it is no longer acceptable to "take CPCo's word
for it," in regard to critical systems.

w

The HVAC reinspection program- and the NRC HVAC inspection, have been
i. on-going for almost two years. Yet, new witnesses that GAP has interviewed

who worked as field engineers on the system disclose that problems were -i

being actively " covered up" by_ CPCo instead of being repaired. These witnesses
would have. talked to NRC inspectors, had they been indecencently interviewed,
-however -- no one contacted them. GAP investigators are in the process of

: reviewing their concerns and will submit affidavits upon the completion
of the same'. The message is clear, however, that CPCo continues to view
the NRC as capable of. identifying only a limi ec amount of the problems,
and unless forced to by inclusion under DD S3-16 will not comply with
the voluntary disclosure of hardware problems.

Both th'e pipe hanger and the electrical inspections conducted by CPCo
also failed to disclose information given to the NRC by other sources, in-
cluding several GAP witnesses.

. GAP' urges the Commission to re-review this reouest and include the
information from the OSC. team regarding problems in the exempted systems.

*
.

2. Remove CPCo from managerial responsibility of the QA/QC function at
the Midland Plant, replacing them with an independent third-party with the
responsibility to report simultaneously to both the NRC and CPCo. (Petition,
-page 20 - 22) '

.

iThe Director's Decision responded to that request as follows:

While it might be permissible under Appendix B to 10 CFR Part 50
for CPCo to retain an independent organization to execute the OA/0C
program, the licensee remains ultimately responsible for the
establishment and execution of the program. As stated above, the

.

,, - _ _ _ _ _ . - , , _ - - _ . , _ , . . - , . . _ ._. . , , . . . _ _
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.

itaff considers the strengthening of MPQAD to be a positive
':-. step in improving CPCo's capability to assure the quality

of construction of the Midland facility. In view of the.

relatively short existence of the MPQAD, there does not
currently exist any justification for recuiring CPCo to'

retain an outside organization to execute the QA/QC program. -

(Emphasis added)
~

'

,

That response was based upon the information contained in the ,

.- 6 .ne 1983 Petition. At that time, besides the histo'rical references,

t1 re were three on going Office of Investigations investigations into-

'de. iberate misconduct by CPCo. Two of the three have now been completed,.~~
4
~

bot which point the finger squarely at CPCo management for misleading the
NRC ' egarding important safety related activities.

I

F st, the Boos investigation, concluded that at least one CPCo
offici 1 knew that the representation made at a Bethesda meeting between
NRR/RII. and CPCo was not true. . No ~ enforcement action was taken as a
result o that incident. Mr. Keppler, RIII Director, commented at a
public me. ting that this incident was the last time he would give CPCo "

--the benefi of the doubt. -

The secoi j incident, drilling through the deep-Q duct bank in violation -

of the board eder about work authorization permits was the next incident.
As discussed p eviously in this letter, Mr. Keppler cid recommend strong
enforcement act'on after the OI investigation conclucec tnat CPCo had
violated the boi.-d order. Unfortunately, the DiTT: tor decided to "gi' e themv
one more chance, and dismissed the civil penalty reccmendation.

The third invectigation, still on-going, into CPCo's witholding of
information about a- internal quality assurance breakdown of the Zack
Company is expected to be issued in the near future. Regardless of the

' technical findings it is unlikely that CPCo will be able to weasel out of
the simple facts surrcunding their failure to notify the NRC. TNy did not."

'
.- .

Finally, as also discussed previously in this letter, CPCo management has
now conceded that no or. , not even CPCo, knows the number or extent of the
thousands of cracks in tne Aux Building. This despite the fact that they have
permitted the NRC to spend hundreds of thousands of taxpayer dollars on evaluations

' of the safety of the building.-

,

Contained in the Dow and stockholder suits are numerous examples of CPCo
' deceit of sharehol.ders, business partners, investment companies and the public
at large. Discovery in these cases is revealing, on a daily basis, the extent
to which CPCo has been willing to go to protect its survival as a company.

'

At .'imer the NRC witheid approval of a reinspection program that contained
a plan for the H.J. Kaiser company to~ continue as prime contractor because they,

were under investigation! Here the Company has been under investication, and
multiple investigations for the past two years. Some of those investigations
have concluded that CPCo was guilty of what it 'was accused of. Surely the staff

.

..
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cannotcontinuetopretebdthatthere.isnotnowjustificationforre-
ouiring CPCo to ritain an outside organization to execute the QA/QC pro-

. '

gram. .

At a minimum that responsibility should be transferred to a third-party
until the completion of the management audit.

This request, the removal of CPCo management officials from the QA/QC
function for the Quality Verifica. tion Program (QVP) is of imediate concern.
The QVP is just beginning. At the February 9,1984 public meeti.ng Stone and

.

Webster officials reported that the first QVP report was'i: sued on February 3,
1984. Of the thirteen work packages reviewed |by S&W three non-conformances'-

.

were written and another eight findings were discovered. GAP, nor the NRC',
have yet received that report. However, as S&W begin to step up their
QVP operations this month it is critical that they (or another party) have
an institutionalized responsibility for reportability under 10 CFR to4

the NRC.

If it were possible to indict one person or group cf persons for the
problems which CPCo has had over the past 15 years tne solution would be a ,

simple one. However, that is not the case. GAP's experierice with the
management audit of Cincinnati Gas and Electric (CGLE) officials gives
some insight into the types of problems that can be discovered for the faults

-

tnat CF.Co has suffered from. Yet, the identificaticn of.the root of the

problem of a poor managerial at.titude and inadecuate regulatory relationships
cannot guarantee the single issue which the Comission is responsible for -
certifying that the Midland Nuclear Power Plant ii. safe. .

Any error in deciding this request should be made on the side of prudence
towards public health and safety -- not concern for the corporate financial
viability of CPCo.

3. The increase in NRC staffing for .the Midland Office of Special Cases
(Petition at 22 - 23.)

The-Director's decision responded

The fifth issue relates 'to a metter of internal Commission
organization and staffing, namely the allocation of staff to
inspection of facilities. The staff is expecting to augment inspect'

inspection personnel available to work on Midland. However,
the creation of positions.within the Office of Special Cases
is a matter that will be determined by the Commission budget
proces s'. For these reasons, the staff is not considering th'is-

aspect of the request in this decision.

We renew our request for inc'reased assignment of personnel to the
OSC team. We understand that there has been the assignment of o.ne additional
inspector within the past week to the OSC team. We are relieved that the
Commission recognizes the need for increased staffing and has approcriated
funds for an additional inspector. However, there simply is much more,
work than even six inspectors can handle.

.



." . n.
.

-
.

,
'

.

.
.

.
.

Nuclear Regulatory Commission - 10 - February 10, 1984

With recent events in Region III (i.e., the cancellation of Marble Hill
and Zimer) we assume that resources are currently available for designation-

,to Midland. GAP staff did a review of the inspection-hours expended on
the Marble Hill. and Zimmer projects during the calendar year of 1983. According
to the' Regional inspection reports there were 2,989 inspection hours for
Zimer and 1,895 inspector hours for Marble Hill. A review of the assigned
personnel indicated a full-time Project Manager for both plants in the-

Office of Nuclear Reactor Regulation and other technical resources not
identified by Project in NRR. According to NRC files Zimmer had two resicent

.~ inspectors and one senior resident inspector., anc Marbie Hill had one senior
resident inspector. ...

'

By comparison, Midland has one senior resident inspector and one resident
inspector, and also one Project Manager (NRR). At Midland during 1982 tnere
were 2,501 inspection hours ( that does 'not include the 734 inspector hours
. spent on the DGB inspection in late 1982). These inspections were conducted

when the majority of safeg-related construction was halted (from December 1982 -through the end of 1983)

If, as the NRC Regional Director and the Director of IE maintain, the -

public confidence in the CCP shouk| be based on the oversight of the NRC
inspectors than there must be more inspectors. The S&W representative
indicated at the February 9 public meeting that based on workload S&W _

would increase its personnel as the QVP operation increasec. )I is simply,
impossible for five or six inspectors, with limitec technical resources,
to keep up a regular regulatory program, deal with allegations and information
provided by workers and others, overview a float 1Tr; inspection prograri, con-
tinue oversigat of the underpinning efforts, nd mcnitor the most complicated
construction program on going in the nuclear incustry.

gap has a great deal of confidence in the OSC team assigned to Midland.
Yet we recognize the limitations of a 24-hour day, and a seven day week. We

urge the Director.to do the same

CONCLUSION

This submittal summarizes our renewed request for three items not responded
to in DD 83-16 and DD 84-02. If the Comnission does not take review of these

~ items under the provisions outlined in this letter gap requests'that it be considered.

as a separate request filed pursuant to 10 CFR 2.205. -

Our concern for the continuing deterioration of the Midland contruction
project heightens every day. We recognize, as should the Commission, that this
project is out of control. With the recent events in the nuciear industry
that have occurred at plants wi.th late-discovered cuality assurance breakdowns
it is inexcusable that troubled projects, such ars Midland, not receive the extra
measures of assurance that the agency is capable of providing.

We look forward to your response.
- Sincerely,

f & -k
,

.
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NOTICE TO ATTORNEIS FILING CASES WITH'
.

UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF MICHIGAN

Pursuant to Local Rules 8(c)(3)(i) and (ii), the
following certification is required wb.en filing a
case in this district:

..

.. .

~~ PURSUANT TO LOCAL COURT RULE 8(c)(3)(i) -
-

(a) IS 'THIS A CASE THAT KAS BEEN PREVIOUSLY -ASCONTINUED
OR DISMISSED WITHOUT FREJUDICE OR REF ..iDED TO A
STATE COURT? CD v_S CI NO

;

(b) IF YES GIVE THE FOLLOWING INFORMAT ON:

CASE NO:
-

COURT:
~

.

'

ASSIGNED JUDGE: .

.

PURSUANT TO LOCAL COURT RULE 8(c)(3)(ii)

(a) OTHER THAN STATED ABOVE, ARE THERE ANY PENDING OR
PREVIOUSLY DISCONTINUED OR DISMISSED COMPANION CASES
(cases in which it appears substantially similar
evidence will be offered at trial or the same or
related parties are~present and cases arise out.

of the same transaction or o arrence) I,N THIS OR
ANY OTHER COURT, INCLUDING AATE C "RT?

.

C"IYES (ZlNO

(b) IF YES GIVE THE FOLLOWING INFORMATION:

CASE NO:
N J

COURT:'

ASSIGNED JUDGE: -

.~

.

9

,. . - - - - , - . , . - - . ~ . - - , , , , - - - - _ - , - . , , . _ . , _ . _ , , . , . , _ . - , , , _ . - - . - - . - - , - - , _ , - - - . , _ , - - . , - .
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f UNITED STATES DISTRICT COURT

{ EASTERN DISTRICT p' CHIGAN
SOUTHERN DIV sAv

83CY6454AA E!3N07la eje:29
_________________________________x

RICHARD A. WEILAND, on behalf of

him'self and all others similartE/.r g;;y,Cg,:2 Action No.g. . _

situated,
-:

Plaintiff, J-.U...D.G.E- _ . . . _ .
__,

-against-._.

CONSUMERS POWER COMPANY, JOHN D. COMPLAINT
SELBY, JAMES B. FALAHEE, : (Class Action)
RUSSELL C. YOUNGDAHL, WALTER R.

' BORIS, A. H. AYMOND, ROBERT E. :
DEWAR, JOHN C. SUERTH, DON T.
McKONE, ROBERT B. WHITE, E. : PLAINTIFF DEMANDS A
NEWTON CUTLER, JR., RICHARD M. TRIAL BY JURY
'GILLETT, WILLIAM M. HUBBARD, JR., :

'

-

JOHN W. HANNON, JR., PAUL S.
MIRA3ITA, MORGAN, STANLEY & CO., :
INCORPORATED, Individually and as

-

,
~

Representatives of a Defendant :-

Underwriter Class,
:

Defendants. .--

_________________________________x
-

Plaintiff for his Complaint (" Complaint") alleges as \f ollows:

1. All allegations made in this Complaint are based on

information and belief, except as to those allegations which

pertain to the named plaintiff and his counsel, which are based

upon personal knowledge. Plaintiff's information and 'celief is

based upon, inter alia, the investigation made by and through

his attorneys.

( -1-

,

- - - - -- , - - - . - . , . , - . - , . - , - . , _ . _ . , - - _ , -
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JURISDICTION AND VINUE

2. This Court has jurisdiction of this action under:
.

(a) Section 22 of the Securities Act of 1933, as amended'

(*1933 Act"), 15 U.S.C. S77v.

(b) Section 27 of the Securities Exchange Act of 1934,

as amended (*1934 Act"), 15 U.S.C. 578 aa.
. . .

'!.. 3. Plaintiffs bring this acti~on under and pursuant to:
..

(a) Sections 11, 12, and 15 of the 1933 Act, 15 U.S.C.

5577k, 771, and 77o et sec.

(b) Sections 10 (b) and 20 of the 1934 Act, 15 U.S.C.

557 Bj (b) and 78t, and Rule 10b-5 of the 1934 Act, 17 C.F.R.

24; 10b-5 adopted by the Securities and Exchange Commission
-("SEC"). _

g

4. Many of the acts charged herein, including the dis'semina-

tion of.a registration statement, prospretus and various SIC

public filings which contained materially false and misleading
statements and omitted to state material facts, occurred in the

Eastern District of Michigan. In addition, defendants inhabited,

transacted business, or resided in this judicial distrier during
the Class Period as defined infra in paragraph 14. Moreover,

many of the_ prospective witnesses to the acts alleged herein.

.

reside in this district.

5. In connection with the acts alleged in this Complaint,

the defendants, directly or indirectly, used the means and

instrumentalities of interstate commerce, including the mails

and telephone communications and the facilities of the national'

securities exchanges.

-2--- . _ . . . . . - . . - _ _ _ _ _ _ _ _ _ ' . _ _ -. _ _ - . _ _ _ _ . - . _ . - . _ . . _ _ _ _ _ _ _ _ _ . _ _ . . . _ _

.



*
,

|

i
-

. .

4

.

PARTIES' *

s .

6. Plaintiff Richard A. Weiland (" Weiland") is a resident

of the' State of Ohio. On June 22, 1983, during the Class Period

as defined-infra in paragtaph 14, plaintiff Weiland purchased

200 share's of common stock of Consumers Power Company (" Consumers
'

Power") issued pursuant to a June 22,, 1983 registration statement
,

and prospectus (the " Registration Statement" and the " Prospectus")

and cer.tain other materials incorporated by reference thereto.
.

'

7. Defendant Consumers Power is a Michigan corporation
,

with its principal executive of fices located at 212 West Michigan

Avenue, Jackson, Michigan. Consumers Power is a public utility"

company engaged in the generation, purchase, transmission, dis-
-j -

tribution End sale of electricity, and in the purchase, production,

storage,-transmission, distribution and_, sale of gas, in the
.

Lower Peninsula of the State of Michigan.

8. Defendants John D. Selby ("Selby") , Russell C. Youngdahl

-("Youngdahl") and Walter R. Boris ("Boris") are individuals
who are and, at all relevant times have been, members of the

Board of Directors and senior officers of Consumers Power.

Defendant Selby signed the Registration Statement on behalf

of Consumers Power as Chairman of the Board and President of'

the company.

'9. Defendants Selby, Youngdahl, Boris, A. H. Aymond
.

("Aymond"), Robert E. Dewar ("Dewar"), John C. Suerth ("Suerth"),

l' Don T. McKone ("McKone), Robert B. White (" White"), E. Newton

Cutler, Jr. (" Cutler"), Richard M. Gillett ("Gillett"),

.

'

-3-
. --, .. .-. -- _ _ . - _ - . _ _ - . _ . . _ . -. . - - - _ - - _ _ _ _ _
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William M. Hubbard, Jr. ("Hubbard"), John W. Hannon ("Hannon"),

and Paul S. Mirabita ("Mirabita") (collectively referred to

as the " Defendant Directors"), are individuals who are, and

at all relevant times were, members of the Board of Directors

of Consumers Power and each, with the exception of defendant

Hannon, signed the Registration Statement.-

10. By reason of their management positions and/or member-

ship on Consumers Power's Board of Directors, the defendant

directors were controlling persons of Consumers Power within

the meaning of Section 20 of the 1934 Act, and Section 15 of

the 1933 Act, and had the power and' influence to cause Consumers

Power to engage in the unlawful conduct complained of herein.

Because of their executive and/or managerial positions 'with -

I

Censumers Power and/or their positions as members of Consumers
.

Power's Board of Directors, each of the Defendant Directors

had access to adverse non-public information about the business,

finances and future business prospects of Consumers Power.

Each Defendant Director acted tc conceal the same as particular-

ized herein. All of the Defendant Directors participated in,

aided and abetted, conspired to effect and/or consciously or

recklessly pursued the unlawful conduct herein alleged.
,

11. Def endant Morgan, Stanley & Co. , Incorporated ( * M o r g-a n , ,

Stanley"), is an investment banking company with its principal

offices in New York City, New York. Defendant Morgan, Stanley;> c

1983 offeringwas lead unde'rwriter of Consumers Power 's June 22,.-

;of 5 million shares of common stock at S20.625 per share (the

-4-
'

.
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[ "Public Offering"). The public paid approximately $103 million
s to such publicto acquire shares in Consumers Power pursuant

,

inter
offering. The proceeds of such offering were applied,

alia, to payment of fee of over S3 million to the defendant
underwriters, proceeds of 58 million received by Morgan, Stanley

through a " piggy-back" sale of shares of Consumers Power common

stock it had previously acquired and Consumers Power received
,

the balance of approximately 592 million as the net proceeds

of the said Public Offering.
Morgan, Stanley, in part through its counsel, conducted12.

or participated in an investigation (known as a "due diligence"
finan-inve stig ation) into the business operations and prospects,

cial accounting and management control systems and the construc-
In the course of such investiga'-!

tion program of Cons,umers Power.
Stanley and its counsel either obtainedtion defendant Morgan,

forth infraknowledge of or recklessly disregarded the facts set
Defendant Morgan, Stanley pursued a conspiracyin paragraph 45.

and common course of conduct with other defendants and aided
and abetted the making of the false statements complained of

!'

herein in part to obtain 58 million as selling Shareholder in
;

the Public Offering of Consumers Power common stock and in part

to obtain its share of the $3 mi,11 ion in underwriting fees from'

the Public Offering.
|

I

5--

,
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CLASS ACTION ALLEGATIONS
,

i

13. This action is brought as a class action pursuant to

Rule 23 (b) (3) of the Federal Rules of Civil Procedure. !

14. The class represented by plaintiff includes all persons
and entities, other than defendants named herein and their imme-

'

diate families, who purchased or otherwise acquired shares of
.-

~~

the common stock of Consumers Power pursuant to the Registration

Statement and Prospectus and on the open market, from June 22,

1983_through November 9, 1983, inclusive (the " Class Period").

The named plaintiff is a member of the Plaintiff Class.
w

15. Because several million shares of Consumers Power

common stock were purchased during the Class Period, t,he members _

of the class are so numerous that joinder of al.1 members is

impracticable. 'Although the exact numhpr of class members can
i

only be determined by appropriate discovery, plaintiff believes

that class members number in the thousands.

16. Plaintiff's claims are typical of the claims of the

membars of the class. Plaintiff and all memberr of the class

sustained- damages as a result of defendants' wrongful conduct

complained of herein.

17. Plaintiff will fairly and adequately protect the

interests of the members of the class and has retained counsel

competent and experienced in class and securities litigation.

i
-6-
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18. A class' action is superior to other available methods'

'for the fair and efficient adjudication of this controversy.
Since the damages suffered by individual class members may

be relatively small, the expense and burden of individual litiga-
tion makes it impossible for .the class members individually

to seek redress for the wrongful conduct herein alleged.-

'

19. Common questions of law and fact exist as to all"'

members of the class and predominate over any questions affecting

solely individual members of the class. Among the questions

of law and fact common to the class are:

(a) Whether the federal securities laws were violate [
by defendants' acts as alleged herein;

(b) Whether defendants participated in and p'ursued
-

'

the concerted actions herein alleged;
.

(c) Whether.docements, releases, prospectuses and

statements disseminated to the investing public and the
,

shareholders omitted and/or misrepresented material facts

about the business affairs of Consumers Power;

(d) Whether the defendants acted willfully, recklessly,

or negligently in omitting to state and/or misrepresenting
material facts, or in aiding and abetting the making of

such omission and/or misstatements;
. (e) Whether the offering price and/or market prices

of Consumers Power common stock during the Class Period

were artificially inflated due to the nondisclosures and/or
-

misrepresentations of material facts complained of herein;

and

.

- _- . - - - . _ - , - , . . -,.___s._ - . _ _ . . __
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(f) Whether the members of the class have sustained
damages, and, if so, the proper measure of damages.'

20. Plaintiff knows of no difficulty which will be encoun-

tered in the management of this litigation which would pr'eclude

its maintenance as a plaintiff class action.

UNDERWRITER CLASS ACTION ALLEGATIONS-

._
,

.

_

21. With respect to Counts I and II 'trein, defendant

Morgan, . Stanley is sued both individually and as a representative
of a defendant class consisting of all underwriters who, pursuant

to a single Underwriting Agreement, participated in the Public

Offering and sale of Consumers Power's stock on or about June 22,

-1983 (the " Underwriter Class"), for which they were pai,d fees in -
. . .

excess of S3 million.

22. The members of the Underwritar Class are so numerous--

approximately 118 underwriters--that joinder of all such class
-aembers is impracticable.

,

23. There are questions of law or fact common to members

of'the Underwriter Class, including whether the Registration

Statement and Prospectus useo in the Public Of fering to disclose-

|

material facts or misrepresented .:..terial facts omitted and
|

whether the lead underwri'ters exercised "due diligence" in inves-.

!. tigating the financial condition, operating results, construction
' program and profitability reported by Consumers Power in said

| Registration Statement 'and Prospectus.

I'i
L
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( 24. The defenses of the representative of the Underwriter

Class will be typical of the defenses of all class members,

and the named reprAsentatives will fairly and adequately protect

the ir.terests of the Underwriter Class.
25. A class action is superior to other,availab.'3 methods

for the fair and efficient adjudication of.this controversy.

26. As to plaintiff's claims for violation of Section-

_

11 of the 1933 Act (Count I), the questions of law or fact common

to the members of the Underwriter Class predominate over any

questions affecting only individual members. As to claims for

violation of Section 12(2) of the 1933 Act (Count II) plaintiffs
w

will seek certification of a single issue defendant class to

.

adjudicate the question whether the Registration Statement and ,

Prospectus were materially misleading.

27. Plaintiff knows of no difficulty which will be encoun-

tered in the management of this litigation which would preclude

certification of the defendant Underwriter Class.

FACTS UPON WHICH CLAIMS
|

FOR RELIEF ARE BASED'

( 28. In 1968, Consumers Power began construction of a
|

{ nuclear power plant in Midland, Michigan (the " Midland plant").
I

i
At that time, completion was expected in seven years and at

l

a cost of $349 million.

!

i

! (
-9-
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( 29. While the Midland plant was in the planning and design

stage, prior to December 1966 Consumers Power began negotiations

with Dow Chemical Co. ("Dow") concerning the supply of steam
'

to Dow from the Midland plant. On or about December 13, 1967

Consumers Power and Dow executed an agreement under which Con-

sumers Power agreed to supply steam to Dow on completion of

the Midland plant (the "1967 Dow Agreement")'.
_

30. Thereafter the construction of th,e Midland plant

encountered a number of delays. These delays resulted in pro =ul-

gation of financing, quality controls and federal regulatory
safety requirements by the Nuclear Regulatory Commission ("NRC").

v

As a result of these delays, a dispute between Consumers Power

and Dow over the 1967 Dow Agreement arose and on or abgut June 21,
_

1978 a new agreement was entered into between Consumers Power

and Dow which replaced the 1967 Dow Ag44ement (the "1976 Dow .

Agreement").

31. Under the 1978 Dow Agreement, Dow was to purchase

as much as four million pounds of cogenerated steam an hour

f rom the Midland plant beginning by the end of 1984. Pursuant

to the 1978 Dow Agreement, if the Midland plant was not to be

completed prior to December 31, 1983, Dow had the option to

terminate the 1978 Dow Agreement. Consumers Power was obligated

by the 1978 Dow Agreement to keep Dow currently informed of

Consumers Power's construction schedules, the progress of

engineering design and construction, and proposed changes in
!

engineering design, construction, and operating and maintenance
thepractices and procedures that would significantly affect

aggregate cost of process stem to Dow.
__ . _. . - _ _ . ._ - _ - . - . .
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32. Prior to and during the negotiation of the 1978 Dow

Agreement, Consumers Power had discovered, but failed to disclose'

material adverse information regarding the construction of the

Midland plant, the material information which Consumers Power

failed to disclose to Dow or the investing public, including

the following: -

(a) that the 30 feet of fill soil on which the Midland~

plant was being constructed was inadequate for construction-

of a nuclear power plant; .

(b) that the administration building under construction
at the Midland plant, a structure not subject to NRC safety

reporting requirements, was experiencing sinking problems ,

in 1977;

(c) that an informal investigation conducted by Consumers'

Power in 1977 had confirmed that the serious deficiencies
in~the fill soil was present throughout the Midland plant

site;

('d) that Consumers Power was issuing false and mis-

leading test results to the NRC certifying that the fill
soil was meeting NRC standards;

,

(e) that at least three audits conducted by consumers y

Power during the period 1974-1977 found numerous instances

of failure to meet proper procedures or specifications

in the laying and compacting of the fill soil; and

(f) that continued construction without fir st cor-
recting these fill soil deficiencies would result in

f
\

prolonged delay and substantial additional costs.

-11-
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33. Thereafter in 1978, after a structure subject to

NRC reporting requirements began sinking at the Midland plant,

Consumers Power finally disclosed that a sinkage problem existed

at the Midland plant.

34. As early as January 1980, Consumers Power knew or

should have known that the 1984 completion date of the Midland

plant and the cost of completion estimated to be 53.39 billion*

which Consumers Power was disseminating at the time t.o the public,"

could not be met, particularly in light of the following:
(a) that the NRC had rejected Consumers Power's plan

for remedying its fill soil problems and had ordered a

halt to the remedial fill soil work;

(b) that design and engineering changes had added

significantly to the cost and time of the project;
-

'

that construction and quality assurance problems(c)

were. increasing, thus requiring substantial rework and

reinspection of the facility;
that the NRC was imposing new regulatory require-(d)

inments as a result of the Three Mile Island incident
March, 1979 and was imposing delays in the licensing process

for the Midland plant; and
Mthat a report generated by the Bechtel Corporation(e)

the Midland plant construction company, had("Bechtel"),

couldinformed Consumers Power that the Midland plant

not be completed until 1985.
i

-12-
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35.
Notwithstanding Consumers Power's knowledge of the

problems set out supra in paragraph 34, Consumers Power f ailed
to disclose to the investing public until April 11

, 1983 Consumers
Power's inability'to declare the Midland plant operation l ba y
the end of 1984 and that its expected costs to complet

e the

construction cf the plant would be substantia 11y more than the
previously estimated S3.39 billion.

-

36.
In December,1982 Consumers Power halted all constru

.-
~~

tion on safety related portions of the Midland plant
c

structure.
Consumers Power modified its construction plans.,

These modifica-tions were set
forth in an internal plan, the Construction Com-

pletion Plan ("CCP").
During this same time, the NRC conducted "

an investigation of the Midland plant construction and determined

that Consumers Power had failed to follow mandated construction'
procedures,

that certain equipment and structural appendages

were improperly installed and Consumers Power's quality control
,

inspectors and supervisors had failed to examine properly some
;

of the construction work which had been improperly done and that
-

due to the excessive deficiencies in the installation,

inspection and supervision of the Midland construction, levied a
civil penalty of $120,000 against Consumers Power.

37.
On April 11, 1983 Consumers Power, pursuant

to its
completed CCP,

raised its cost estimates for completion of the
Midland plant

to $4.43 billion and moved the completion date of
Unit 2,

the first of the two generators scheduled for completion
from December 1984 to February 1985 and the completion date of
Unit I was moved back from July 1984 to August 1985.

13-~
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and
38. In the same public announcement of the new costf

completion time estimates, defendant selby stated the reasons
for the dslay were the discovery by Consumers Power in 1978

of the fill soil sinkage problems and delays in coming to an

arrangement regarding these problems with the NRC.

39. The April CCP cost and completion time estimates
-

allowed for an extremely narrow marg.in for delay or cost overruns-

(the April CCP referred to the allowance for such de15ys and-

overruns as the " float"). These estimates were unreasonably

optimistic. In fact, the " float" was exhausted early in June

Moreover, at the time the " float" was exhausted in June1981.
"~

1983, the NRC had not yet issued all the necessary approvals

Consumers Power would require for completion of the fill soil
_

t

repairs.

40. Contemplating that Consumers _ Power's April CCP pre- ,

dictions of the cost and completion time were overly optimistic,

Dow began requesting information f rom Consumers Power regarding
includingthe construction and completion of the Midland plant,

At thethe information upon which the April CCP was based.

time, Consumers Power management organized a committee to report

about the possible consequences of Dow's termination of the
inter alia,

1978 Dow Agreement and internally concluded that,
On July 14,Dow would likely terminate the 1978 Dow Agreement.
refused to1983 Dow indeed terminated the 1978 Dow Agreement,

L

! pay certain termination payments required by said contract and
t

k initiated a Declaratory Judgment action against Consumers Power
that:

I for a sum in excess of $60 million alleging, inter alia,
!

,

i -14-
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(1) the 1978 Dow Agreement be discharged on account of Consumers
7
' Power's misrepresentations and non-disclosures; (2) that Consumers

Power had breached.the contract and its fiduciary duties to

Dow; and (3) that Dow be discharged on the basis of frustration

of performance and commercial impracticability. The claims

set forth above are currently. the subject of litigation, however,

the facts set forth supra in paragraphs 31 through 39 above'

and infra in paragraphs 41 and 42 establish a strong -likelihood~

that Dow's claims are meritorious and that Dow will prevail.

41. The April CCP also omitted to include a realistic

estimate of the time required to solve the fill soil problem

and omitted to forecast the additional costs that would be in -

curred in executing its planned solution of the fill soil problem,

which included the following: (1) manual digging, often with
'

'

pick and shovel type equipment, tunneling under existing buildings, .

some as-long as three hundred yards; (2) placing the existing

buildings on stilts; (3) filling the tunnels with cement; and
then (4) dropping the buildings from the stilts. This plan

was expected to be extremely time consuming, has been fraught

with excessive delays, and substantially increased the cost

of the Midland plant.

42. In December 1982 and numerous times thereafter, the

NRC informed Consumers Power that the NRC would require a 100%
~

reinspection of the Midland plant. Such reinspection was reason-

ably expected in light of both the NRC's comments and the history
.

of Consumers Power safety unit construction design, inspection

and supervision deficiencies. Nonetheless, the April CCP omitted

to estimate delays or cost which would result from the NRC's~

planned reinspection of the Midland plant.-

.. . - _ . _ _ - . .- _ __ _- -_. _ - _ - - _ . - - . - - - . _ _ .
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43. On February 19, 1983, Consumers Power an'nounced thar
(

.J fi'Aed a preliminary registration statement with the SICt'

urcucnt to obtain SEC approval to issue 5 million shares of
ommon stock. Consumers Power stated the proceeds of such sale

suld be used primarily for construction costs related to the
idiond plant. Pursuant to a final Registration Statement which
recme effective on or about June 22, 1983, Consumers Power
mmanced the Public Offering. The Registration Statement was

:oporod with the participation, acquiescence, encouragement

casistance of each of the defendants and their counsel.:

44. Said 5 million shares were offered and sold to thousands
w

I public investors nationwide, through a formal underwriting

'ndicate formed, managed and represented by Morgan, Stanley ,
_

d :ealized some $8 million from the public offering as a
11ing shareholder in addition to its portion of_the 53 million - *

;derwriting fees.

45. The Registration Statement and the Prospectus prepared,

1d disseminated in connection with the June 22, 1983 Public

!foring, as well as Consumer Power's Annual Report on Form

-K for the year ended December 31, 1982, the company's quarterly
part en Form 10-Q for the quarter ended March 31, 1983 and

nsumar Power's current reports on Form 8-K dated February 15

d April 12, 1983, all of which were incorporated by reference
_

such Prospectus and were deemed to be a part thereof (col-

:tivoly referred to as " Offering Materials") contained untrue

a(t 'nts of material fact and omitted to state material facts
,

-16-
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( necessary to make the statements made, in light of the circum-

stances in which they were made, not misleading. The Offering

Materials were mis' leading in at least the following respects:

(a) Plaintiff and the Plaintiff Class relied upon

the integrity of Consumers Power to make honest, fair

and precise estimations with regard to the cost, completion
..

time and operation of the Midland plant, but instead Con-, _ -

sumers Power's April CCP cost estimate of $4.43 billion

and scheduled completion for the year 1985, recited in

numerous portions of the Offering Materials, were false

and Consumers Power knew or should have known they were
w

f alse in that:

(1) The " float" in the April CCP was unreasonably
.

,

narrow in light of Consumers Power's previous his'tery

of delay and cost overrun. 44 such, the entire cost .

estimate was intentionally underestimated by Consumers

Power in the Offering Materials.-

(2) The " float" in the April CCP was exhausted

or substantially exhausted in early June 1983, and

Consumers Power knew or should have known as early

[ as May 1983 that the S4.43 billion estimated cost
|

.

' of completion was inaccurate and substantially under-

| estimated.

(3) The " float" in the April CCP was exhausted
,

! or substantially exhausted in early June 1983 and

( Consumers Power knew or should have known that the

1985 completion date was inaccurate, unrealistic

for at least the following reasons:

|
*

t
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i

h i) The NRC had informed Consumers Power
that it would conduct a 100% reinspection of

the site and that such reinspection would sub-

stantially delay operation of the Midland plant.

ii) From the start, Consumers Power was experi-

encing delays in implementing its solution to
,,

;_ the fill soil problem and such delays were at

least partially responsible for exhausting the

entire float in less than two months.

iii) Consumers Power knew or should have known
,

in April 1983 that unresolved NRC construction
w

safety and licensing problems were certain to

delay completions and operation of the plant .

.

until well into 1985.

iv) Consumers Power inune prior to November -

1983 that the NRC step by 100% reinspection

program would substantially delay completion
,

and operation and materially increase the costs

of the Midland plant.

kv) In June 1983, Consumers Power knew or J

should have known that there was a possibility
.

that the plant's welds were under specifications
and too weak to receive NRC approval and that

repair of the weld problem would cause a sub-

stantial delay in completion and materially

( increase the cost of the Midland plant.

'

,

*
L
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[ vi) In June 1983 Consumers Power knew or1

should have known that the Midland plant had )(
.pfoblems with improper wiring and that repair

of the wiring problem would cause a substantial

delay in completion and materially increase
,

- the cost of the Midland plant.

vii) In June 1983 Consumers Power knew or.;;
should have known that the reactor cooling p'ipes

,
were improperly braced and that redesign and

reinstallation of the cooling braces would cause

a substantial delay in completion and materially
~

increase the cost of the Midland plant.'

(4) Consumers Power knew or should have.kpown
,

that any substantial delay in completion of the Midland
.

plant would materially increase the cost of completing

the construc' tion and that Consumers Power knew that
i
' the April CCP cost estimate was unrealistic in light

of the certainty of additional construction and inspec-

tion delays as set forth in subparagraph 3 above.

(b) Statements on page of Consumers Power's March 31,

1983 10-Q, which is incorporated by reference into the
.

Offering Materials, are false and misleading as follows:

(1) The statement that:
-

.
I

d

"

|
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In 1978, the Company discovered foundation
soils problems at the Midland plant and

(' reported the discovery to the Nuclear Regulatory
Commission (NRC) . Some remedial work related
to the soils problems and to more stringent
NRC seismic requirements began in April
1982. Additional cost attributable to this
remedial work is included in the cost estimate
for the Midland plant. On April 30, 1982,
the. Atomic Safety Licensing Board (ASLB)
issued an order that the construction ~ permits
for the plant be amended to require specific

, ,,

NRC staf f approval before. proceeding with-

certain soils-re. lated activities. Various
. . . -

issues relating.to the soils work.are the--

subject of contested public hearings bef~ ore
the ASLB. The Company estimates that the
remedial soils work will be completed in
February 1985,

is false and misleading in that:

i) Consumers Power discovered the fill soil,,

problem in 1977 and concealed the existence

of the problem from the public and the MRC until -

a safety related building subject to NRC reporting .

requirements began to sink in 1978.

ii) The statement implies that NRC regulations

had delayed completion of the fill soil work,
when,'in fact, the Consumers Power's plan for

4

solving the fill soil problem is so cumbersome
and haphazard that a February 1985 estimated

completion date was unrealistic and known by
.

Consumers Power to be such.

iii) The reason for the NRC amending Consumer

Power's construction permit was because NRC

staff members had expressed doubts that consumer

-20--
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( Poyer's plan for solving the fill soil problem |

would be effective and that the problem could
:-

-be beyond repair.

iv) Consumers Power had doubts, based upon

reports of engineers and construction profes-

sionals, that the fill soil, problem could be
,,

'_ solved in compliance with NRC construction and
_

safety requirements.

v) The delays in construction and ensuing

cost overruns were not attributable to stringent

NRC safety regulations, but rather, as Consumers

Power has admitted to the NRC, to Consumers

Power, which was at f ault because of a breakdown .

in control of construction design and inspection
,

'

which necessitated NRC -intervention. -

(2) The statement that:
The Company's decision to continue design
and construction of the plant assumes that'

necessary regulatory approvals will be ob-
tained. The Company is vigorously pursuing
efforts to identify and favorably resolve
matters which could cause delays and cost
increases. There can be no assurance, how-
ever, that further delays and further cost
increases will not occur.

.

is false and misleading in that:

i) Consumers Power, due to its long history

of design, installation, inspection and construc-
tion deficiencies, could not reasonably assume

,

!- it could obtain the necessary regulatory approvals

for completion and operation of the Midland

plant without considerable additional delays
,
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l

/ 11) Consumers Power knew or should have known
:

-( ,

that design and construction deficiencies known

to the company, but as yet undisclosed to the

public or the NRC, would substantially delay

completion and materially increase the cost
.

of the Midland plant.

'

iii) Consumers Power knew or should have known
.-

-

that design and construction dpficien'cies known ;

to the company, but as yet undisclosed to the
_

public or the NRC, would substantially delay~

and/or jeopardize receiving the necessary regula-

"~
tory approvals for completion and operation

of the plant.
~

.

(3) The statement that:
The Company's contract with Dow provides .

that if commercial Uperation of the plant
for process steam service to Dow cannot
begin until after December 31, 1984, Dow
would have the right to terminate its agree-
ment with the Company for such service;
however, Dow would be obligated to pay an
amount estimated to range from S410 million
at March 31, 1983 to $640 million if the
plant were completed at a cost of 54.43
billion. Should Dow terminate the agreement
for such cause, the remaining portion of
the investment in equipment allocable to
process steam service may not be salvageable.
That portion is estimate! to range f rom 5305*

million at liarch 31, 1983 to 5480 million
if the plant were completed at a cost of
$4.43 billion.

is false and misleading in that it omits to

disclose that:
I
\
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( i) Dow had already begun requesting information

. \'
re'garding, inter alia, the basis upon which

Consumers Power made its April CCP estimates.

ii) Consumers Power had already formed a

committee to determine the effects on Consumers

Power's future financial position if Dow terminated

the contract, but Cc.sumers Power failed to
.-
~~

disclose the existence of such committee estimates
.

or the findings of the committee,

iii) Consumers Power had already determined

that Dow would, in fact, terminate the 1978

""
Dow Agreement.

(4) The statement on page 15 in Consumers Power's
.

March 31, 1983 10-Q which is incorporated by reference

into the offering Materials which states: ,

In April 1983, the Board of Directors approved
new estimated completion dates and a new
cost estimate for the Midland plant. Com-
mercial operation for Unit 2, the first

.

unit to go on-line, is scheduled for February
1985. Unit 1 is scheduled for commercial
operation in August 1985. The cost of the
project is now estimated at $4.43 billion.
Previously, Unit 2 had been scheduled to
go into commercial operation in December
1983 and Unit 1 in July 1984. The cost
estimate based on that schedule was 53.39-

billion.

is false and misl.eading in that it fails to disclose
i

that, as set forth supra in paragraphs 32 to 34,

!k
.
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Consumers Power knew as early as January 1980 that
,

'

the Midland plant could not be completed by 1984.

Said omission is particularly misleading in that -

it induced the public, including plaintiff and the

, Plaintiff Class, into believing that Consumers Power's

April CCP cost and completion time estimates were

the product of a reliabl.e and honest calculation
,_

made in good faith, when in fact Consumers Power

had been disseminating intentionally false and mis-

leading cost estimates since at least 1977. Addi-

tionally, the statement above regarding Consumers
v

Power's April CCP updated cost and ~ completion time

estimates is misleading in that it expressly implies
-

,

that the new estimates are a well considered and'

accurate approximation incl.gding all the relevant
.

factors currently known to the company or substan-

tially certain to occur. In fact, the April CCP

failed to consider the impact of numerous delays

and extra costs which Consumers Power was already

tware would be encountered at the Midland plcnt.'

(5) The discussion on pages 18 and 19 of the Con-
|

sumers Power's June 30, 1983 10-Q concerning the
'

| litigation between Consumers Power and Dow is false

and misleading in that:

!

|
L

1
'
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Due to misrepresentations, concealments1)

and' generally negligent manner in which the

Midland plant construction has been conducted
is likely D7w will prevail

by Consumers Power, it

in its, Declaratory Judgment actions against

Consumers Power.
and cannot expect

ii) Consumers Power does not.-

to recover any sums of money from Dow'and Con-
it expects

sumers Power knows or should know that
a disastrous adverse effect on the company's

financial future. !

|
"

The Prospectus and Registration Statement dissemi-c)

nated in connection with the public offering omits any .

discussion whatsoever of the difficulties--past, present
or future--which Consumers Power has encountered, or expects ,

idland
to encounter in regard to the construciton of the M

in small plain face type on page 2, the
plant. Instead,

,

Prospectus states:

INCORPORATION OF CERTAIN DOCUMENTS BY REFERENCE
The following documents, which have heretofore

been filed by the Company with the Commission pursuant(the "1934to the Securities Exchange Act of 1934in this Prospectus
are incorporated by reference

and shall be deemed to be a part hereof:The Company's Annual Report on Form
Act"),

'

(1) 31, 1982.

10-K for the year ended DecemberThe Company's Quarterly Report on Form
-

(2) 31, 1963.

10-Q for the quarter ended MarchThe Company's Cur rent Reports on Form
(3) 12, 1983.

8-X, dated February 15 and April
.

-25-
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All documents filed by'the Company with
(( the Commission pursuant to Sections 13(a), 13(c),'

' -

14 or 15(d) of ?he 1934 Act subsequent to the
date of this Prospectus and prior to the termina-
tion of the offering made by this Prospectus
shall be deemed to be incorporated herein by
reference and shall be deemed to be a part hereof
from the date of filing of such documents.

(1) The above mentioned SEC filing documents were

not included in the materials disseminated to prospec-, , .

k~-' tive purchasers of Consumer Power shares,,but were

only available upon special request. By omitting.

from the materials generally available to prospective'

purchasers of Consumers Power Public Offering all

j
relevant information regarding the predlems in con

nection with the Midland plant, including without

limitation, details of the fill soil problem, NRC
-

,

regulatory difficulties and the foreseetble Dow liti-
gation, Consumers Power succeeded in burying and

hiding material adverse information f om the plaintiff

and the Plaintiff class.

(2) In any event, as described above, each of
I' those documents which was incorporated by reference

into the offering Materials contained materially

misleading statements and omitted to state material
,

facts necessary in order to make the statements made,

in light of the circumstances under which they were

made, not misleading.
(

I
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( 46. On November 9, 1983, less than seven months after
j

' publication of the April CCP, Consumers Power disclosed that

it could not complete the Midland plant until mid 1986 and that

the cost of the Midland plant would rise well above the previous'

April CCP estimate of.54.43 billion to an amount not capable
of estimation.

'

47. As a result of the dissemination of the aforementioned.-

false and misleading Offering Materials and other communications,

the market price of Consumers Power's common stock was artifically
inflated throughout the Class Period. In ignorance of the adverse

facts concerning Consumers Power's business and~ financial condi-

tion, in particular the problems relating to the Midland plant,

which were concealed by defendants, plaintiff and the members -

of the Plaintiff Class purchased Consumers Power's common stock

at such artificially inflated prices art were damaged thereby. .

; Had plaintiff and the members of the Plaintiff Class known of

the materially adverse information not disclosed by the defendants,

they would not have purchased Consumers Power's common stock
<

; at the artificially inflated prices they did.
|

COUNT I
'

SECTION 11 OF THE 1933 ACT

48. Plaintiff incorporates by reference and realleges

paragraphs 1 through 47 as t. hough set forth fully herein. ~

j 49. This Count is asserted against all defendants, including

!( the underwriter defendants, individually and in their representative

capacity, at:d is based on Section 11 of the 1933 Act, 15 U.S.C.
,

*$77k.
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50. The Defendant Directors, the underwriters and the

Un.ierwriter Class owed to those who acquired shares of common

stock of Consumers Power, including plaintiff and the Plaintiff

Class, the duty to make a reasonable and diligent investigation

of the statements contained in the Registration Statement, to

insure that said statements were true and that there was'no
omission to state a material fact required to be stated in order-

7- to make the statements contained therein not misleading. These

defendants knew or, in the exercise of reasonable care, should

have known of the misstatements and omissions contained in the

Registration Statement, some of which are set forth in paragraph

45 supra. As such, these defen'dants are liable to plaintiff

and the Plaintiff Class.

51. Defendant Consumers Power owed to those who' acquired -

-

shares of common stock of Consumers Power, including plaintiff

and Plaintiff Class, the duty to insure that the statements

contained in the Registration Statement were true and that there

was no omission to state a material fact required to be stated

in order to make the statements contained therein not misleading.

By virtue of the misrepresentations and omissions contained

in the Registration Statement, some of which are set forth in

paragraph 45 supra, defendant' Consumers Power is liable to plain-
,

tif f and the Plaintif f Class.
52. Defendants'neglig'ently and/or recklessly issued,

caused to be issued, participated in the issuance of and/or

aided and abetted the issuance of materially false and misleading
(

-28-
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written statements to the investing public whi h
( c

n the offering Materials including the Registratiwere contained

cnd the Prospectus misrepresent.ed or failed to disclo
on Statement

fcets set forth in paragraph 45 suora se the

horein alleged, each defendant violated SectiBy reason of the conduct
.

on 11 of the 1933Act.

As a direct and proximate result of defend
ants' wrongful{nduct,

the market price for Consumers Power c
ommon stock was

.;,ortificially inflated, and plaintiff and the Plaintif f Cl
cuffered substantial damage in connection with the p

ass

of Consumers Power common stock during the Class Period
urchase

53.
No securities issued pursuant to the offe i

.

including the Registration Statement or P r ng Materials,
,_

rospectus were bonafide

offered to the public prior to the effective dat
" nistration Statement, i.e., June 22, 1983.

e of said -

This action was
w.amenced less than three years after th

e sec.gxities were first
bona fide offered to the public, and the claim

-

s asserted herein
waro brought by plaintiffs within one year aft

er discovery of
the untrue statements and omissions alleged h

erein and omissions
olloged herein and within three years after the securiti

'

bana fide offered to the public. es were

!

\

. COUNT II-

SECTION 12(2) OF THE 1933 ACT
54.

Plaintiff incorporates by reference and realleg
sorcgraphs 1 through 53 as though set f

es

orth fully herein.
55.

This Count is asserted against all defendants
( in-

ng the underwriter defendants individually and in their
,

cprosontative capacity, and is based on Section 12(2)
of the133 Act, 15 U.S.C. 771(2). -
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.
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56. Each of the defendants were substantial, necessary
.

participants and factors in the sale of Consumers Power common
.

'

stock to the investing public and they conspired and aided and

abetted one another in connection with the preparation of the
:

false and misleading offering Materials including the Prospectus

and Registration Statement used in conjunction with the sale

of Consumers Power common stock. Each of the defendants owed*

'

to the purchasers of said Consumers Power common stock, including~

plaintiff and members of the Plaintiff Class, the duty to make
a reasonable and diligent investigation of the statements con-'

tained in the offering Materials including the Prospectus and

Registration Statement to insure that said statements were trug.
and that there was no omission to state a material fact required

to be stated in order to make the statements contained' therein
-

?

not misleading. These defendants knew ur, in the exercise ofi

reasonable care, should have known of the misstatements and

omissions contained in the Prospectus and Offering Materials,

including Registration Statement as set forth in paragraph 45
As such, each of the defendants is liable to plaintiffsupra.

4

and the members of the Plaintiff Class.
None of the false and misleading statements and omis-57.

sions contained in the offering Materials including the
.

Prospectus and Registration Statement and described herein were

known to plaintiff and the members of the Plaintiff Class at
the time they acquired Consumers Power common stock.

,

-30-
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{ 58. Plaintiff, on behalf of himself and all those members.

of the Plaintiff Class similarly situated, does hereby offer

to tender to the defendants the shares of Consumers Power common
:

stock acquired through the Public Of fering in return for the

consideration paid for said shares with interest thereon..
,

:-,

COUNT III._-

SECTION 10 (b) OF THE 1934 ACT AND RULE 10(b)-5

1 59. Plaintiff incorporates by reference and realleges

paragraphs 1 through 58 as though set forth fully herein.

60. This Count is asserted against defendant, Consumers
w

Power and the Defendant Directors and is based on Section 10(b)

of the 1934 Act, 15 U.S.C. 578j (b) and Rule 10 (b)-5 promulgated
.

I

thereunder.

61. From or about June 22, 1983 through November 9, 1963 .

defendant Consumers Power and the Defendant Directors individually

and in concert, directly and indirectly, engaged and participated

in or aided and abetted a continuous course of conduct and con-

spiracy to conceal adverse material information about the financial
condition and futare business prospects of Consumers Power as

specified herein.. Defendants employed devices, schemes and
'

artifices to defraud and engaged in acts, practices and a course

of conduct as alleged herein in an effort to maintain an arti-

fically high market price for the securities of Consumers Power.
This included the formulation, making of and/or participation

( in making of untrue statements of material facts and omitting

-31-
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to state material f acts necessary to make the statements made"

its financial condition a1d future businessabout Consumers Power,

prospects, in the light of the circumstances under which they
were made, not misleading, and engaged in transactions, practices,

and a course ~of business which operated as a fraud and deceit

upon the purcQasers of Consumers Power common stock during the
>

class period.'-

62. ' During the class period, .' Consumers Power a,nd the

Defendant Directors issued the offering Materials as well as
'

,

including theother public reports, releases and statements,'

-

statements set forth herein, which were materially false and
of the 1934 Act and the Rulesmisleading in violation of $10(b)

Said offering Materials, reports, releasespromulgated thereunder.
,

and statements were materially false and misleading in that
-

l-
h.ake

they omitted to state material f acts necessary in order to .

in light of the circumstances unde'r which
~

the statements made,
Some of the misstatements and

1

they were made, not misleading.
omitted material facts not disclosed by defendants during the

class per'iod are set out in paragraph 45 supra.
false andAs a result of the deceptive practices,J

63.

misleading statements and omissions, plaintiffs and the class
relying on the integrity,

purchased Consumers Power common stock,
<

-

of the market and*/or the statements made, and have and will

sustain losses and damages therefrom.
Defendants had actual knowledge of the materially+8

64.
forth herein

false and misleading statements and omissions set
they

or acted with such reckless disregard for the truth that

failed to ascertain and disclose such facts.i

-
1

,
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65. By virtue of the foregoing, defendants have violated

section 10 (b) of the 1934 Act and Rule 106-5 promulgeted thereunder

and Section 20 of.the 1934 Act.

66. Each of the defendants, by acting as hereinabove

described, did so knowingly or recklessly. With knowledge or

reckless disregard of the true financial and operating condition

of Consumers Power, they caused the offering Materials, reports,'-

statements and releases to contain misstatements and omissions~~

of material fact as alleged herein.

67. Each of the Defendant Directors is liable as a direct

participant in and as an aider and abettor of the wrongs com-

plained of herein. The Defendant Directors, because of their -

positions of control and authority as executives or operating
.

I officers and directors of the company were able to and did

directly or indirectly, control the contents of the offering

Materials, reports, statements and press releases of the company.
As officers and directors of a publicly-held company, the

Defendant Directors had a duty to disseminate promptly accurate

and truthful information with respect ot the company's operations,

finances and future business prospects. The defendants parti-

cipated in the wrongdoing complained of in order to continue

and prolong the illusion of the company's continued growth and

profitability, and to conceal the adverse facts concerning the
company's operations, finances and future business prospects.

68. As a result of the dissemination of the afore-
mentioned false and misleading statements and releases, the

-33-
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market prices of Consumers Power's equity securities Jere arti-

ficially inflated throughout the class period. Plaintiff and'

the members of the class purchased Consumers Power common stock

at .those artificially inflated prices and relied upon the

integrity of the market and/or upon the-statements disseminated

by Consumers Power and were damaged thereby. ~

69. Had plaintiffs and the members of the class known''

of the materially adverse information not disclos,ed by the~

defendants, they would not have purchased Consumers Power common

- stock at the artificially inflated price that they did..

WHEREFORE, plaintiff, on behalf of himself and the class
w

and/or classes they seek to represent, demand judg=ent against

defendants as follows: ,

f
,

(a) Declaring this action to be a proper plaintiff cla'ss
.

action and a proper defendant class ac44on; .

(b) As to Count I, judgment against all of the defendants

jointly and-severally, in such amount as shall be proved by
in accordance| the plaintiff and by all mebmers of the class,|

with the formula prescribed in Section 11 of the 1933 Act;

(c) As .'s Counts II and III, judgment against all of tne

defendants, jointly and severally, for damages in an amount

determined to have been sustained by plaintiff and the other

class members;'
,

(d) On all Counts, an award of appropriate interest, costs

| and disbursements of this action, including reasonable attorneys' ,

|.

fI and expert witness fees;
|

-34-
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(o) .

For on award of punitive d
.

and amages
( against each defendant; 1

(f)
For such ot'her and furthedeem just and proper. r relief as the Court may

Dated:
Cincinnati, Ohio
November , 1983

Roger E. Craig, Esq.-

CRAIG,' FA
''

Attorneys'RBEP, &'ot P
a'. tiff

WN
f c ,P . C .

i-

%

,' | h ,'By: / /

-A Kemt>er of Mf2 irm

Detroit, Michigan 1217 First National Buildi
OF COUNSEL:

,ng
(313) 963-8155 48226

Gona Mesh
**'hard S. -

,

Wa
MESH Co. yne, L.P

Cincinnati,2 43 Surnet Avenue.A.
(513) 221-8800-Ohio 45229

.
'-- -

JURY DEMAND
Plaintiff requests a trial b

y jury on apl coudEs.f

||
.

|
- <

.

,/
' = = =

--

.
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ATTACHMENT 2
. -

q

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

) .

2. a the Matter of: ) Docket Nos. 50-329-OL
) 50-330-OL

CONSUMERS POWER COMPANY ) 50-329-0M
*

.- - ) 50-330-0M
(Midland Plan t, Units 1 and 2). ) -

--
'

)

'. AFFID/ VIT

I Billie Garde, being duly sworn, do depose and say:
1. I am Director of the Citizens' Clinic for Accoun- "

table Government of the Covernment Ac c ou r.t a b il i t y Project
-

, - (" CAP").
.

2. Based on conversations with Nuclear Regulatory

Commiss ion staf f I was informed that the initial Ca s elo ad

Forecast Panel meeting for Midland was requested for October,
1982. That meeting was cancelled at the request of CPCo and

rescheduled to "three to four months later." (See T el e co n

Record dated October 5, 1983, attached and incorporated

herein as Exhibit 1.) The meeting was rescheduled for April
19-20, 1983 in Midland, Michigan.

.

3. Although I did not personally at t end that meeting
I. have had the opportunity to review in detail information

,

about-the meeting made available on the public record and through
documents CAP obtained under the Freedom.of Information Act. .

("FOIA").. The digest of these FOIA docunents is attached1

and incorporat ed herein as Exhibit 2.

.

$

..n...
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4 At that meeting Consumers Power Company revised its
.,

'
estimated cost and comp.letion schedule for the Midland plants.

It. announced a revised cost of $4.43 billion, up from $3.39

b ill io n , and completion dates of October, 1984 for Unit 2, and

February, 1985 for Unit I. S e e m e e t.ing summary of April 20,
,,

'J 1983, attached and incorporated herein as Exhibit 3.
. .

5. After this meeting the Case Load Forecast Panel

completed its review of the schedule information provided it

. by Consumers. It then forwarded a draft memo to the Office of
,

Nuclear React ion Regulation ("NRR") by mid-May,'1983. By May
w-

17, 1983, Darl Hood prepared a handwritten draft of a letter

to be'sent by Thomas Novak, Assistant Director of NRR, co James _

_

'

Cook, Consumers' Vic e-Pr es id en t . See Handwritten Novak Letter,

attached'and incorporated herein as Exhttit 4.
-

6. On May 2 5, 1983,'a typed copy of the same letter was

prepared for signature by Mr. Novak. The concurrence blocks

on this draft letter indicate.that entire Caseload Forecast
,

Panel concurred in the letter, including Darl Hood, J. Harrison,
I

Ron Gardner and William Lovelace.

7. Upon inf ormation and belief the NRC Staff urged-its
.

attorney to-inform the Atomic Saf ety and Licensing Board of i t s.

' schedule estirates since they dif f ered substantially f rom

Consumers' projected schedule.

|

8. On June 3, 1983, the Dow Chemical Company ("Dow") sent
/

- (
a letter to Consumers indicating concern over the r evis ed cost i

and schedule estimates that Consumers announced in April and i

- i

.
r e qu e s t ing documents. See June 3, 1983 Dow Letter, attached |

1

o
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and incorporated herein as Exhibit 5.

9. The N RC scheduled a public metting on the Caseload

Forecast Panel schedules estimates for June 23, 1983, at the

Quality Inn in Midland, Michigan. This meetAng was postponed

and rescheduled for July, 1983.
,,

.;j This tentatively-scheduled July meeting was later post-*

poned until August.

No pu blic m ee tir.g wa s held in August. An August 9, 1983,

letter written by Mr. Novak to Consumers' Power indicated that

public meeting would be held in September b.t no meeting hasa w

been noticed up to this date.

10. Based on conversations with NRC Staff and Consumers' .

'

employees I understand that soon after receiving the June 3,

. 1983 Do.w letter, Consurers' requested 7 meeting with NRC

of f icials to d i sc u s s the upcoming June 23, 1983 public meeting
.

and the wide divergence in NRC and Consumers' completion dates.

Upon information and belief Consumers' also wished to lobby to

change the members of the Caseload Forecast Panel.

Upon information and belief Consumers told the NRC that

the Caseload Forecast figures were much less significant to
,

the NRC than to Consum er s . The NRC simply used the figures

as'a manpower management tool wherea s public release of the-

completion dates would have serious f inancial c onsequences

for Co n sum er s .

11. Upon information and belief the NRC did not schedule' - i .

a meeting but instead held a telecon in which Mr. Novak of NRR,
4

.

_ _ . . , _ _ _ _ . _ . ,_
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.

and other NRC staff participated. Subsequent to that telephone

conversation the ' June public meeting was cancelled and rescheduled

for August.

12. On July 11, 1983, I made a FOIA request for all docu-

ments related to the Caselcad Forecast Panel April meeting. See
._ .

FOIA request, attached and incorpor ated her ein as Exhibit 6.,_

On August 8, 1983, I contacted the NRC FOIA Office and was

informed that the documents would be released the f o llo win g day.

On August 9, 1983, I picked up the docu=ents. I was informed

by FOIA OfficerCarol Ann Reed that the NRC released all docu-
w

ments except an early draft of the Novak le t t er, prepared by

the Caseload Forecast Panel members. .
_

,
'

13. On August 9, 1983, Mr. Novak released a l ett er he

wrote to Consumers in which he revised the Caseload Forecast

Panel's estimated completion dates for the Midland plants.

The completion dttes cited in the August 9, 1983 Nova k le t t er

are 12 months earlier than the original estimates contained

in the draft Novak letter concurred in by the panel in May, 1983.

In a d d it io n , the tone of the final, August 9, 1983 Novak

letter dif f er s f rom the draft in that it does not contain the

statement: "The panel's estimate in cl ud e s n o p r ov is ior. for

d elay as setiated with future plant financing."

JM0m b'isl
.

Billie P ir n e r Garde

( ::.: s:t c: C .r2-5
=.

S Ar:..:: t. J 5- -

& k.'S..s.'.. .. . _:: :::
?V ky
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SAFETY & LICENSING DEPAL.
, L,, ,. ,. ,. 1
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TELECON R.ECORD - DATE Oct . , , -

,j Particinants Comnany ,,CoM es to:_ UTI:i ,,

JWCookP J Sullivan CP Co
,

3 Hotd MDiiller, I143
NRC PStept oe , 1143

JE3 runner
DE". iller BW.argug?
RAWells RWEuston
JA". coney ARMollenkrvauto to: DM3udzik/LSGibson/BLHarshe/DASocmcrs / \ File: 0505.18/0650
GSKeeley

Y C '-.

JBJECT: Independent Review Program - 4
Caseload Forecan Panel Visit ~ ' ~

-
-

\|%,M
-

W
:SCUSSION: hk

. _ _ . _ .
, ,

colled Darl Hood to discuss the scheduling of meetings on the s ~ topics. I Tnformedi= thnt our Independent Review Program Plan sub=ittal would be to NRC by Oct 5. He said
hat ha had. discussed the need for a meeting within the Staff but would avait our submittalo echadule a meeting. I emphasized the importance of an early meeting to allev us timely' tion of the progra=, particularly industry's co==itment3
i this y ear. to couplete INPO type evalua-

n reaponse to D Hood's earlier proposal of a Caseload %:ecast Panel visit on Nov 16 - 19,
982, I pointed out a number of reasons why CP Co feels this is inappropriate:
c) CP Co needs to receive and review the forthcoming soils .SSER.

b) Tha soils work is controlli.ng however CP Co has not been released to initiate the work
cnd this activity should take precedence for both CP Co and NRC.

c) It would be beneficial to get into the soils work to better assess production rates,
crestruction sequences, etc.

*) Tha current situation is not amenable to normal Caseload Forecast Panel
,

asses uent and
rcquires more preparation on the part of both NRC and CP Co and the key people who need
ta do t)fis work are currently fully occupied trying to. remove re=aining constraints to
initiate the soils remedial activities.

cn alternative I indicated that CP Co intends to notify the ASL3 this month that the 7/83I

el lond date will not be met due to our inability to initiate' the soils work and that the
- rccisa date is indcterminate pending issuance of the SSER, NRC release of the soils work,
id C? Co's detailed review of production rates, construction sequences, etc, based on the

CP Co would be preparec; to support a Caseload Forecast Panel visit approximatelycya.

conths following initiation of soils re=edial measures (auxiliary buildir.g) and a moren
il .:o target fuel load date could be provided to the ASL3 at that time.

't

>Cd felt the Board might want a more definitive schedule but agreed that the proposed approa
cm3 rcasonable and that he should discuss it within the Staff. He indicated the soils
;ER chruld issue this week. *

,

-
- ._
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# UNITED STATES

*
*

*! NUCLEAR REGULATORY COMMISSIONc

.{ .j WASHINGTON,0. C. 20555

( %..../ AUG 0 9123
-

ocket Nos. 50-329/330
Ms. Billie Pirner Garde
Government Accountability Project
Institute for Policy Studics
1901 Que Street, N.W.

IN RESPONSE REFERWashington, DC 20009
TO F0IA-83-397

Dear Ms. Garde:
'

This is in response to your letter dated July 11, 1983, in which you*; requested, pursuant to the Freedom of Information Act, all documents -
.

relating to the Caseload Forecast Panel meeting held April 19, 1983
regarding the Midland Nuclear Power Plant.

The documents listed on Appendix A are subject to your request. These
documents, with the exception of item 3, are being placed in our Public
Document Room,1717 H Street, N.W., Washington, DC.

On August 5,1983, you agreed to pay reproduction charges. The cost of
"

reproducing documents is five cents ($0.05) per page, as specified in
10 CFR 9.14(a). Ac:ordingly, the cost of reproducing 857 pages is
$42.85. You will be biMed for this amount by our Division of Accounting. -

Document 3 on the Appendix is being withheld in its entirety from public
disclosure pursuant to exemption (5) of the Freedom of Information Act
(5 U.S.C. 552(b)(5)) and 10 CFR 9.5(a)(5) of the-Gomission's regulations.
This draft was prepared as part of the agency's deliberative process for
developing an independent estimate of construction completion for resource
planning purposes. Disclosure of this draft would impede the future
frank and ccndid exchange of views between members of the NRC staff in
the development of these independent staff estimates of reactor construction

j completion. There are no reasonably segregable portions of this document.

I Pursuant to 10 CFR 9.9 of the Comission's regulations, it has been
i determined that the information withheld is exempt from production or'

disclosure, and that its production or disclosure is contrary to the
public interest. The persons responsible for this denial are the undersigned
and Mr. Harold Denton, Director, Office of Nuclear Reactor Regulation.

This denial may be appealed to the Comission's Executive Director for-

Operations within 30 days from the receipt of this letter. As provided
in 10 CFR 9.11, any auch appeal must be in writing, addressed to the
Executive Director for Operations, U.S. Nuclear Regulatory Comission,

| Washington, DC 20555, and should clearly state on the envelope and in
the letter that it .is an " Appeal from an Initial FOIA Decision.":

Sisyjrely,

( / ffE
./M. Felton, Director

| /' Division v Rules and Records' ' ,0ffice of Administration
a _ _
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Re: F01A-83-397
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APPENDIX A

1. 4/6/83
Memo for Elinor G. Adensam from Darl S. Hood re: NOTICE
OF MEETING AND TOUR BY CASELOAD FORECAST PANEL TO ASSESS
CONSTRUCTION COMPLETION SCHEDULES - MIDLAND PLANT, UNITS 1

. AND 2 w/ enclosure (8 pages)
<

2. 4/19/83 Handouts and Viewgraph ' ides Remaining after preparation
-

of meeting report (36 pages)
.' 3. . Undated

Draft Letter to J. W. Cook from Thomas M. Novak re: CASELOAD
''

FORECAST PANEL ESTIMATE OF CONSTRUCTION COMPLETION SCHEDULE
.

(2 pages)

4. 5/17/83
Handwritten Note to J. Cook from T. Novak re: CASELOAD'

.

FORECASE PANEL ESTIMATE OF CONSTP.UCTION COMPLETION (2 pages)-
5. 4/15/83 Daily News Article by Paul Rau re: NRC TO MAKE OWN ESTIMATE ON

N-PLANT (1 page)

6. 4/20/83 Midland Daily News Article by Lorie Shane re: SOILS, PIPE
HANGER WORK CRITICAL TO N-PLANT COMPLETION (3 pages,)

.

7. 4/83 Activity Schedule (1 page) '

8. 6/29/83 Dialy News Article by Paul Rau re: UTILITY MAY BE FAR FROM
NUCLEARPLANTCOMPLETION(1page'T

9. Undated' Draft by Darl Hood re: SUMMARY OF APIRL 19-21, 1983 CASELOAD
FORECAST PANEL MEETING w/ enclosures (7 pages)

10. 5/16/83 Draft oy Darl Hood (Handwritten) re: SUMMARY OF APRIL 19-21,
1983 CASELOAD FORECAST PANEL MEETING w/ enclosures (9 pages)

11. 4/19/83
Handwritten Notes re: CASELOAD VISIT MEETING - MIDLAND 1 & 2(13 pages)

12. 4/24/83
Handwritten Note to G. Bachi from Darl Hood re: CLEARANCES
BETWEEN MIDLAND CONTROL CABINETS AND PANELS (1 page)

13. 4/19/83 Handwritten List re: Meeting Attendants (1 page)

'14. -4/20&21/ Handwritten Notes re: Master Punch List Item Effect (7 pages)
.

'
1983

-

15. 4/20/83 CASELOAD PANEL PRESENTATION DATA (138 pages) '

16. 4/12/83 TEST PROGRAM STATUS AND REVISION 12 - TEST SCHEDULE (98 pages)

.

. _ . _ _ ._ . , . _ __ . . _ _ , _ _ . , . _
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APPENDIX A-
.

'

17. 3/22/83
MILESTONE CONSTRUCTION SCHEDULE - PRELIMINARY - CHART(1 page)

18. 4/14/83
MILESTONE CONSTRUCTION SCHEDULE - BASE SCHEDULE - CHART(1 page)

19. 6/21/83
Letter to J. W. Cook from T. M. Novak re:

. BETWEEN CLASS 1F PANFIS AND CABINETS (5 pages)CLEARANCES
,

$ 20. 9/22/82
Memo for Harold S. Bassett from Darrell G. Eisenilut re: '
REQUEST FOR CASELOAD PANEL VISIT FOR MIDLAND PLANT(1 page)

'

- 21. 4/19/83
Midland - List of Critical Systems w/ chart (4 pages)

-

22. 4/83 April 1983 Appointment Calendar (1 oage)
23. 6/1/83

Consumers Power Company - Midland Plant, Units 1 and 2,
w

re: SUMMARY OF APRIL 19-21, 1983
MEETING (111 pages) CASELOAD FORECAST PANEL

,
-24. 6/29/83 Midland Daily News Article re: Utility May Be Far From

Nuclear Plant Completion by Paul Rau w/ attached articles '(3 pages)
- -

25. ~7/15/83
Preliminary Notification re: DOW CHEMICAL TERMINATES STEAM
CONTRACT WITH MIDLAND NUCLEAR PLANT (1 page)

^26. 6/16/83
Preliminary Notification re: WORKER LAYOFF (1 page)

27. 6/21/83 Preliminary Notification re: AUTHORIZATION OF FIRST MAJOR
UNDERPINNING WORK UNDER SAFETY-RELATED BUILDING (1 page)

28. 6/29/83
Preliminary Notification re: RESUMPTION OF SAFETY-RELATED
WELDING WORK ON HVAC SYSTEM (1 page)

29.
4/19&21/ MIDLAND PLANT UNITS 1 & 2 NRC CASE LOAD FORECASE PANEL1983 SUMMARY AGENDA (1 pcge)

_

30. 4/14/83 CERTAIN HANDOUTS AT THE MEETING (30 pages)
31. 4/22/83 Letter to J. G. :eppler from James W. Cook re:

CONSTRUCTIONCOMPLETION PROGRAM (18 pages)

32. 4/13/83 . Ongoing Transmission Service Request to Kim Lovelace from
Ron Cook re:
(3pages) NEWS RELEASE - CPC0 MIDLAND CONST. SCHtCULE,

-33. 4/12/83
Memo to H. Denton et. al. from Darl Hood re: DAILY HIGHLIGHTw/ enclosed Press Release (5 pages)

-
__ - . - _ .
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34. 3/24/83 Memo for The Atomic Safety and Licensing Board for the
Midland Plant, Unit 1 and 2 from Thomas M. Novak re:
NOTIFICATION OF CONSTRUCTION EVALUATION BY MANAGEMENT
ANALYSIS COMPANY w/ enclosures (4 pages)

'

35. 1/31/83
CONSTRUCTION PROJECT EVALUATION OF CONSUMERS POWER

.

COMPANY MIDLAND ENERGY CENTER PROJECT - UNITS 1 AND 2(199 pages)

36. 10/1/81 - Schedule for Site Visits (1.page)
--

9/30/83,_

--
-

.

37. 3/22/83 Midland Review - Volune 2, Number 13, Operations Moves
Into Control Room Area (1 page)

'. 38. 3/14/83 Midland Review - Volume 2, Number 12, Pier 9 Excavation
Begins w/ attached Phase II of Aux. Bldg. Underpinning(2 pages)

39. 3/11/83
- Memo for Elinor G. Adensam from Ronald W. Hernan re:

w

NOTICE
OF MEETING - MIDLAND PLANT, UNITS 1 AND 2 (2 pages).

40. 3/4/83 Letter to R. Gene Clark from A. R. Mollenkopf re: ObARTERLY
'

PROGRESS REPORT ON STATUS OF REACTOR CONSTRUCTION.(3 pages)
41.. 2/23/83 Daily News Article - by Paul Rau_11 page) -

42. 2/8/83 News Announcement 83-08 re: NRC STAFF PROPOSES $120,000 FINE
FOR QUALITY ASSURANCE VIOLATIONS AT MIDLAND NUCLEAR POWERSTATION (2 pages)

,

A3. 1/20/83 Midland Review - Volume 2, Number 8 re: Hard Hat Protection
in Containment (2 pages)

44. 2/3/83
Notification of Enforcement Action re: PROPOSED IMPOSITION OFCIVIL PENALTY - $120,000 (1 page)

45. 1/29/83
News Announcement 83-03 re: CONSTRUCTION COMPLETION PROGRAM.(1 page)

.

46.~ -1/12/83 Letter to James W. Cook from C. J. Paperiello re: Inspection
Report w/ enclosure (7 pages)

47. 12/28/82 Daily News Article re: Test of Emergency Plans at N-Plant
Postponed by Paul Rau w/ attached articles (3 pages)

48 112/3/82
Note to Darl Hood from Ron Cook re: Articles from the MidlandDaily News w/ attachments (6 pages)

1

49. 11/29/82 Article - High Court to Consider Waste Disposal Influence on
Licensing w/ attachments (3 pages)

.

4
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50. 12/22/82 Midland Review,- Volume 2, Number 5 - Construction of
- Pier 12 East Initated (l. page)

)

Midland Review - Voluem 2, Number 2 - Turnover Status'
51. 12/3/82^

(1 Page)
. .

52. 12/3/82 Preliminary Notification re: 1%JOR REDJCTION IN SAFETY-
RELATED WORK (3 pages)

53. 12/3/82 Draft re: Completion Plan at the Midland Nuclear Plant'

'~- (2 pager,)
.

,

_

54. 11/17/82 Article re: Underpinning Work Delays S.cheduling by Lorie
Shane (2 pages)

,

'

55. 11/10/82 Memo for H. Denton et. al. from Darl Hood re: Daily Highlicht~

w/ enclosed Press Release (5 pages)
,

Pctential 50.55(e) Report -
56. 10/29/82 Preliminary Notification re: -

- Improper Cables (1 page)

News Announcement 82-84 re: Resumption of the Midland Nucleari 57. 10/26/82 Power Station Operating License / Soil Settlement Hearings .

y (1 page)-

Midland Reactor - Various Articles (10 pages)[ 58. 9/82

59. 10/5/82 Telecon Record re: Independent Review Program - Caseload
Forecast Panel Visit (1 page)

,

Stop Work Order on Remedial
Preliminary (Notification re:60. 9/27/82 soils Work 1 page)

| 61. 9/20/82 Preliminary Notification re: Defective Radiation Monitoring
Modules (1 page)

IE Information Notice No. 82-40: Deficiencies in Primary62. 9/22/82 Containment Electrical Penetration Assemblies (4 pages)

Fire
Memo for Thomas M. Novak from Ronald W. Hernan re:63. P/17/82 Protection Site Survey - Midland Plant (3 pages)

Midland Review - Volume 1, Number 39.- Operating License|

64. B/19/82 Hearing Contentions Established (1 page)

Midland Review - Volume 1, Number 40 - Following Procedures
| 65. 8/27/82 Properly - Goal for All Workers (1 page)
J,

i% Midland Review - Volume 1, Number 41, Saginaw/ Bay Counties| h _.. 66. 9/2/82 Moving Toward Full Siren System Approval (1 page)
| 5 n m A.-
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June 1, 1983'

< 'cket Nos. 50-329/330 ~

,
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. .

APPLICANT: Consumers Pow'er Company
'

FACILITY: Midland Pla'nt, Units 1 & 2

SUBJECT: SUMMARY OF APRIL 19-21, 1983 CASELOAD FORECAST
PAN!L MEETING*

..

1 0: April 19 and 21,1983, members of the NRC Caseload Forecast Penel met-
with Consumers Power Company (CPCo) and 8e.chtel to review construction
completion schedules which CPCo ccmpleted February 18, 1983 and announced

. April 12,1983 for Midland Plant, Units 1 & 2. On April 20, 1983 the
Panel toured the plant 1Eo. observe construction progress. The purpose of
the meeting and tour is to provide for an assessment by the Panel of
construction completion. Meeting attendees are listed in Enclosure 1.
Enclosure 2 is the meeting and tour agenda. Enclosure 3 shows some of
the slides used during CPCO,'s presentations. "

CPCO's previous and revised estimates are:

( 7/80 Estimate 4/83 Estimate Difference (Mos.)

Unit 2 7/83 10/84 14
Unit 1 12/83 2/85 13

*-

Overall plant completion is estimated by CPCo to be about 83% complete;
7 engineering is about 76% complete; design 94%; and underpinning 4%.

'

CPCo finds there are three separate critical paths for construction
completion: (1) a so called " aboveground" pathway, (2) auxiliary building
underpinning, and (3) the licensing / hearing pathway.

Aboveoround Pathway
.

This pathway is primarily based upon rework of 1arge and small bore pipe
supports. However, installation of three HVAC systems, penetration sealing,
and installation of mirror type pipe insulation also presently have zero
or negative schedule float.

.
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.r A letter of March 29, 1983, notes'CPCO's intent '.o reinspect all installed..

safety related pipe supports without regard to the time of their installation.
F~'": or turnover.' CPCo estimated the new s~upport reinspection procedure, trainino"

j'M and certification of inspection personnel, QA program revisions, and other ~
support activities would be' in place in time to commence reinspectionsu

'

during the week of April ,11,1983. .CPCc plans to use three inspection
u teams (about 50 inspectors) and expects to complete hanger reinspections
F~ in June 1983. Only two inspectors had been certified as of April 15, 1983h and had started hanger inspections. The hanger reinspection pathway is the
t critical path for the " Construction Completion Plan" (CCF) described in..

% CPCo's letters of January 10 and April 6,1983 (and subsequently on
I April 22, 1S83). .

.

enekA

N
CPCo noted that 544 of 850 total subsystems (64%) have been turned over andw

i accepted. Some systems were accepted with multiple " exceptions" (punchlist
g open items such as design changes, and corrective actions). CPCo's schedule

for preoperational testing, acceptance testing, flushinc and specific tests.-

3 for both units provides a total duration of 14 months. Forty-five percent

@a
of the systems have been initially checked out. About 4% of the total of
683 tests have been completed as of March 31,19E3. Of these 6S3 tests, CPCr

{ plans to complete 95% of the 268 preoperational tests and .125 acceptance
tests prior to the Unit 2 fuel load. Currently, no preoperatienal tests

[ have been completed (two are in progress); one acceptance test has,been
.

1 completed and none are in progress. The testing procram for about 134
i systems we*e noted to be constrained by the 00?. The present schedule
i assumes little rework of hanger (about 850 out of 7000) will ba needed for
' both units. -

At least seven 50.55(e) reports are considered by CPCo to have some potential
for schedule impact in that reviews and tests are not complete and cannot be
fully assessed at this time. These seven are:

50.55(e) Report No. Management Corrective Subject
,

Action Report (MCAR)^ No.

1. 80-04 w' High-energy line' break
analysis (HELBA) pipe
whip restraints

2. 80-09 45B Low alloy quenched and
tempered bolting

3. 82-12 63 Desicn of steel embedments
that use tension bars and
shear lues

4. 81-01 46 Deficiencies of Limiterque
'valve operators -

5. 82'-01 55 Deficiencies in ele:trical
( components associated with

main steam isolation valve
actuators, and non-safety

'

related equipmer.t wir<td as
Class lE

..

,- -
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.

6. 82-07 59 Safety related equipment
"

cooled by non-safety
related HVAC system

7. 83-02 67 Clearances between
electrical control
cabinets and panels

Auxiliary Building Underpinning Pathway

I Six of the 57 undprpinning piers have beenIinstalled since December 13,.1983,
. and a pier load test (pier W-ll) was in progress. The construction sequence'

will utilize an existing Utility Access Tunnel (UAT) to gain early access
beneath the southern corners of the Control Tower. The revised construction
scheme utilizing the UAT is reflected in CPCO's current completion forecasts.

CPC0's' schedule assumes NRC will approve loading of fuel imediately after
transfer of the EPA load to the permanent wall (i.e. in advance of EPA and
FIVP soil consolidation beneath the wall; pier lockoff and grout'ing; -

replacing of backfill beneath EPA and FIVP; and structural stiffening at
critical elevation 659 feet). CPCo estimates that these latter activities
will be completed by late January 1985.

,

'' Licensing / Hearing Pathway

CPCo considers that completion of the present mLils "0M" hearing and "0L"
hearing is also critical to the new Unit 2 fuel load estimate. CPCo's

'estimated need dates for the hearing are:

Complete "0M" hearing session August 1,1983
Initial Decision on "0M" matters Mid October 1983 *

Completion of "0L" hearing session Mid May 1984
'Initial Decision on "0L" matters Early July 1984-

;

t

Staff Conclusions
"

The Caseload Panel noted that the information provided during the meeting |
and observations made during the site tour would be further reviewed before ;
the Panel's completion estimates are reached.

|
'

M .%: /( 7
Darl Hood, Project Manager I

Licensing Branch No. 4
Division of Licensing

.

LEnc1osures:
f As stated -

.
,

\

cc: See next page
,
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Docket Nos. 50-329/330 DM, OL
L PDR

( ' ~ NSIC
PRC System
LBf4 Rdg
MDuncan

-

DHood
*

-Mr. J. W. Cook OELD
Yice President ACRS (16)
Consu:.a.ars Power Company ELJordan, IE
1945 West Parnall Road JMTaylor IE-

Jackson, Michigan 49201
'

Lear Mr. Cook:
.-

-- . .

Subject: ' Caseload Forecast Panel Estimate of Construction ompletion
Schedule .

-

/On' April 19-21. 1983, the NRC Caseload Forecast Panel isited the Midland'

' Plant to evaluate construction completion schedules The meeting discussed
in detail the baris for Consuner's revised estima s of October 1984
(Unit 2) and February 1985 (Unit 1). .On April 2 ,1983 the Panel con-

. ducted an extensive tour of both units to obser e construction progress. ,
>

The Panel has now completed its own evaluatio of construction completionschedules for Midland Plant, Units 1 & 2. N
. -

=g The Panel concludes that some_ months beyo d the second quarter of 1985
is the earliest date that completion of nit 2 can reasonably be expected.
Unit 1 is expected to be completed abo 6 to 9 months thereafter, The

,

critical pathway involves reinspection' and rECTork of pipe supports,
followed by execution of preoperati al and acceptance testing.

The Panel believes that Consumer' estimate of 14 months to complete
-

-

preoperational and acceptance testing for both units is unduly optimistic.
-

The record for a recent single' unit to date has been about 24 months.
Using a more realistic, but ightly optimistic, duration for two units
and Consumer's present sta s results in a completion date in the second
quarter of 1986. However the Panel also believes that Consumer's fore-cast does not realistic ly account for large uncertainties in the work
which must precede sta of critical path testing, and that this can be-

expectJd to add some months to Consumer's schedule. The Panel believes
that completion of reinspections of large and small bore pipe hangers and,

the amount of rework resulting from this effort is a notable example of
the items expected to delay start of critical path testing by some months.

I

!1( '
: ' .cs.......................................' . . . . . . . . . . . . . . . . . . . . . . . . . . . . . - . ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ~ ~ .I
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'acronu m n>c,w=:vous OFFICIAL RECORD COPY
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The Panel's estimate includes I;o provision for delmy associated with futureg
plant financing.

.

Sincere 1y,
1
1

(

. /
/

Thomas M. Novak, Assistant Director
for l'icensing

Divis' ion of Licensing
Of Ice of Huclear Reactor Regulation i

.

cc: see next page j
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-

, GOVERNMENT ACCOUNTABILITY PROJECT -

A '

. Institute for Pokcy Studies

( '01 Que Street. N.W., Washington, D.C. 20009 (202)234 9382.
. .

.

.

. . . July 11, 1983

.

Director

Office of Administration
*

U.S. Nuclear Regulatory Com=ission
Washington, D.C. 20555-

.

To Whom It May Concern:

Pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. f552, the
Government Accountability Project (GAP) of the Institute for Policy Studies
requests copies of any and all agency records and information, including but
not limited to notes, letters, memoranda, drafts, minutes, diaries, logs,
calendars, tapes, transcripts, su=maries, interview reports, precedures,
instructions, engineering analyses, drawings, files, graphs', charts, maps,

r

photographs, agreements, handwritten notes, studies, data sheets, notebooks,
books, telephone messages, computations, voice recordings, and other data

--

compilations, inserim and/or final reports, status reports, and any and all
other records relevant to and/or generated in connection with the Case Icad'

-4-

Forecast Panel Meeting held Apri:. 19, 1983 regarding the construction of the
f Midland Nuclear Power Plant. This includes all items above regarding preparation
\ for the meeting, the meeting itself,and items made subsequent to the meeting.

Specifically, GAP requests all the documents (addressed above) between the -

~

Office of Puclear Reactor Regulations (NRR) the Office of Inspection and
Enforcerent (IE) and the Region III office of Inspection and Enforcemenc,
and Consumers Power Company regarding the Case Load Forecast Panel Meeting.
This should include the drafts and any final --but unreleased -NRC analysis
of the Consumers proposals, as well as any notes, letters, telephone logs,etc.
generated by Consumers Power contacts with the NRC.

-If any records have been destroyed and/or removed, please provide all sur-
rounding records, including but not limited to a list of all records which have
been or are destroyed and/or removed, a description of the action (s) taken,^

relevant date(s), individual, office and/or agency-wide policies and/or
justification (s) for the action (s), identification of all personnel involved
with the action (s), and any and all records relevant to, generated in connection
with, and/or issued in order to implement tne action (s) .

. . .

J
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