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(Restart - Management Phase)
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UNION OF CONCERNED SCIENTISTS' MOTION TO COMPEL
STAFF PRODUCTION OF HANDWRITTEN NOTES BY AN NRC PSYCHOLOGIST
AND TO COMPEL THE STAFF TO IDENTIFY ALL SUCH MATERIALS

The Union of Concerned Scientists moves the Presiding Officer
to compel the NRC Staff to release copies of certain handwritten
notes in the possession of a psychologist employed by the NRC
Staff. UCS also moves that the Presiding Officer compel the
Staff to identify and describe all documents that fall within
UCS' discovery requests, but which the Staff does not intend to

identify or provide in response to the requests.

Background

On Thursday, October 4, Mary Wagner, counsel for the NRC
Staff informed William Jordan, counsel for UCS, that the Staff
had identified handwritten notes taken by a psychologist as
covered by one of UCS' document requests. Ms. Wagner did not

identify the document request. She did, however, explain that
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the notes involved interviews with TMI reactor operators. As Mr.
Jordan recalls, the interviews involved the TMI training program.

The purpose of Ms. Wagner's call was to discuss the fact that
the psychologist had promised to protect the identity of the
individuals interviewed. Ms. Wagner and Mr. Jordan discussed the
matter and ultimately agreed that UCS would accept copies of the
notes with the names deleted, and that UCS could pursue the
identities of the individuals in quection at a later time if that
should eventually become necessary.

Shortly thereafter, however, Ms. Wagner called Mr. Jordan to
inform him that the Staff had determined that the notes in
gquestion were personal notes that are not subject to disclosure.
When Mr. Jordan responded that the Staff should simply include
this explanation in its response to the discovery and seek the
appropriate protective order, Ms. Wagner explained that the Staff
would treat the information as if it were not in the NRC at all,
and that Staff would not identify or discuss this information in
any way in its aiscovery response.

On the morning of Friday, October 5, 1984, Ms. Wagner called
Mr. Jordan in response to a message he had left the previous
evening. Mr. Jordan requested that the Staff assure that the
notes in cuestion are not destroyed or otherwise made unavailable
pending this Board's review of their status. Ms. Wagner again

asserted that the notes were not within the control of the NRC






records"™ subject to disclosure under FOIA. The holding in Porter

County was that handwritten notes prepared by agency staff
members for their own use, not circulated to or used by anyone
other than the authors, and discarded or retained at the author's
sole discretion, were not subject to disclosure as agency records
under FOIA.

The case cited by Ms. Wagner does not stand for the
proposition that handwritten notes of agency employees are ipso

facto not agency records. The decision in Porter County was

based not just on the fact that the materials were handwritten by
an agency employee, but also on their intended use solely by the
author, their temporary nature, the fact that they were not
circulated to or used by anyone other than the author, and the
author's sole discretion to discard or retain them. 380 F. Supp
at 633.

The NRC Staff has made no showing as to whether the subject
notes were intended for the sole use of the author; whether they
were temporary in nature; whether they have been circulated to or
used by anyone other than the author; and whether they may be
discarded or retained at the author's sole discretion.

Other than Ms. Wagner's post hoc assertion that the Staff had
no authority to prevent the destruction of these notes, the only
information we have about their nature is the fact that Ms.
Wagner or other NRC Staff members were sufficiently familiar with
them that they were identified as being responsive to UCS's
discovery request. These facts suggest that the notes in

question may have been circulated to and used by NRC staff



members other than the author, and thus would not fall within the

scope of the Porter County and British Airports cases.

10 CFR § 2.744 provides for the production of NRC records and
documents even if they would not be available pursuant to § 2.790
upon a show.ng that the requested materials are relevant, that
their disclosure is necessary to a proper decision in the
proceeding, and that they are not reasonably obtainable from
another source. 10 CFR § 2.744(a)-(d). The relevancy of the
subject notes is not in dispute. Ms. Wagner stated that they
were within the scope of UCS's discovery request, and initially
engaged in discussions concerning their production. NRC Staff
has not objected to the request on the grounds of relevancy. A
kKey issue in this proceeding is the adequacy of the Licensee's
operator training program. The records of an NRC employee on the
attitudes of operators toward that program are obviously releQant
to the issue.

For the same reasons, the disclosure of these notes is
necessary to a proper decision in this proceeding. 1If, for
example, the NRC psychologist noted that operators seemed to have
poor attitudes toward the ! ii.g program, that is clearly
evidence which the Boe € i have in passing on the adeguacy
of the program. If, on the oty<: hand, the psychologist noted
that the operators seem to be highly motivated about the training
program, that, too, is information which the Board should have in

making a proper decision in this proceeding.
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materials simply on the grounds that they consist of handwritten
notes. No such blanket exemption is justified under pertinent
law.

Accordinr.y, UCS moves the Presiding officer pursuant to 10
CFR § 2.744(c) to issue an order compelling the staff to produce
the notes in question. UCS further moves the Board to compel the
staff to identify any other records or documents that are
responsive to its legitimate discovery requests, but which the

Staff has failed to identify on these same grounds.

Respectfully submitted,
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William S. Jordan, III
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