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MEMORANDUM OF ALABAMA POWER COMPANY IN RESPONSE
TO REQUEST OF ALABAMA ELECTRIC COOPERATIVE, INC.
FOR ENFORCEMENT ACTION
I. INTRODUCTION
On June 29, 1984, Alabama Electric Cooperative, Inc.

("AEC"), requested, pursuant to Section 2.206 of the Commission's
Rules of Practice, that the Director, Office of Inspection and
Enforcement, take enforcement action against Alabama Power
Company ("A '0"), including imposition of civil penalties and
suspension of APCO's licenses to operate the Joseph M. Farley
Nuclear Plant, Units 1 and 2 ("Planc Farley") for its purported
"willful and contiruing violation of Antitrust License Condition
No. 2." This license condition (the "License Condition") was
imposed as a result of a decision by the NRC's Atomic Safety and

Licensing Appeal Board issued on June 30, 1981. 1/ The License

1/ Alabama Power Company (Joseph M. Farley Nuclear Plant, Units
1 and 2), ALAB-646, 13 NRC 1027 (1981), aff'd, Alabama Power
Company v. Nuclear Requlatory Commission, 692 F.2d 1362
(11th %ir. 1982), cert, denied, 104 S.Ct. 72 (1983).

8410160316 B41015
PDROADOCK 05000332

‘3C .’.:5 éf" 'ﬁ"



Condition, which was incorporated into the license on August 10,
1981, reads, in pertinent part, as follows:

2. Licensee shall offer to sell to AEC an undivided
ownership interest in Units 1 and 2 of the Farley Nuclear
Plant. The percentage of ownership interest to be so
offered shall be an amount based on the relative sizes of
the respective peak lvads on AEC and the Licensee (excluding
from the Licensee's peak load that amount imposed by members
of AEC upon the electric system of the Licensee) occuring in
1976. The price to be paid by AEC for its proportionate
share of Units 1 and 2, determined in accordance with the
foregoing formula, will be established by the parties
through good faith negotiations. The price shall be
sufficient to fairly reimbuse Licensee for the proportionate
share of its total costs related to the Units 1 and 2
including, but not limited to, all costs of construction,
installation, ownership and licensing, as of a date, to be
agreed to by the two parties, which fairly accomodates both
tneir respective interests. The offer by Licensee to sell
an undivided ownership interest in Units 1 and 2 may be
conditioned at Licensee's option on the agreement by AEC to
waive any right of partition of the Farley plant to avoid
interference in the dayto-day operation of the plant.

AEC contends that APCO has been dilatory in the conduct of

(

negotiaticns for sale of an interest in Plant Farley and has
L

taken negotiating positions that are inconsistent with good faith
negotiation. 2/

APCO urges that AEC's request be denied on the basis that
APCO has not violated the License Condition and has acted in good
faith in any case. When the negotiations reached an impasse,
APCO, desiring to minimize further delay, sought a declaratory

order from the NRC interpreting the License Condition. 3/ 1If the

2/ Letter to the Director, Office of Inspection and Enforcement
from Charles R. Lowman, General Manager of AEC (June 29,
1984). ("AEC Enforcement Action Request").

3/ The Petition of Alabama Power Company for a Declaratory
Order, dated July 3. 1984, is attached hereto as Appendix A
(footnote continued)



Director concludes that APCO's positions during negotiations have
been inconsistent with the License Condition in any respect, the
appropriate action would be to inform APCO of the Director's
interpretation of the License Condition and to provide APCO with
the opportunity either to conform to the Director's interpreta-
tion or to seek review of it within the Commission. Certainly,
the sort of punitive action sought by AEC would not be
appropriate.

In Part II, below, we discuss the legal standards that
pertain to the inquiry. In Part III1, we address the substance of
AEC's allegations and demonstrate that:

o APCO has conducted its negotiations with AEC with
diligence and good faith, and has not scught unduly to delay the
negotiating process.

o The lack of progress in the negotiation is attributable
to AEC's intransigence and refusal to negotiate within the
general terms of the License Condition, and there is reason for
concluding that AEC has calculatedly sought to delay and
frustrate the negotiatior.

o APCO's position on the pivotal issue of price is
consistent with the License Condition and based upon sound

economic, accounting and business considerations.

(footnote continued from previous page)
(excluding the exhibits thereto, virtually all of which are
being supplied as attachaents to Mr. Franklin's Affidavit).



(e} Other positions taken by APCO in the negotiation, and
challenged by AEC, are commercially reasonable and grounded upon
legitimate business considerations.

In order to provide the Director with a complete record,
APCO is submitting, in support of this Memorandum, the sworn
affidavits of H. Allen Franklin, Dr. Charles Cicchetti, Richard
Walker, and Philip Kron. 4/ These affidavits constitute a strong
evidentiary basis for disposing, once and for all, of AEC's

greocundless complaints.

II. LEGAL STANDARDS AND PROCEDURES

AEC's request is before the Director of Nuclear Reactor
Regulation ("Director") pursuant to 10 CFR, Part 2, Subpart B,
and more particularly 10 CFR § 2.206. The Director, to whom the
Commission has delegated its own authority, has broad discretion
to consider such facts as he deems relevant and, on the basis of
the record before him, to decide whether any sort of enforcement
action is required. s/

Unlike a petition for intervention in a proceeding convened
pursuant to Section 186 of the Atomic Energy Act, a person
requesting the initiation of an enforcement proceeding is not

entitled to a hearing by virtue of meeting certain thresho. i

4/ The affidavits of Mr. Franklin, Dr. Cicchetti, Mr. Walker,
and Mr. Kron are attached hereto as Appendices B, C, D, and
E, espectively.

8/ Porter County Chapter of the Izaak Walton Leaque v. NRC, 606
F.2d 1363 (D.C. Cir, 1979); Illino.s v. NRC, 591 F.2d 12
(7th Cir. 1979).




pleading standards. Instead, a request under § 2.206 is addres-
sed to the discretion of the Director, whose only obligation to
AEC is to explain his decision and to avoid abusing his discre-
tion. 6/ Therefore, the Director is free io reach his own
conclusions as to disputed factual matters, so long as those
conclusions are rational, and to deny the request on the basis of
his findings. 7/

I1f the Director concludes that APCO is not in c¢ompliance
with the License Condition, as interpreted by the Director, the
normal procedure is to issue a notice of violation pursuant to 10
CFR § 2.201. The notice of violation affords the licensee an
opportunity to avoid issuance of a show cause order by demon-
strating or achieving compliance with the license. The NRC's
regulations, 10 CFR § 2.201, and the Administrative Procedure
Act, 5 U.S.C. § 558, provide that a notice of violation shall be
issued at least twenty days before issuance of a "show cause"
order pursuant to 10 CFR § 2.206. The Administrative Procedure
Act sets forth the procedure, and its underlying rationale, as
follows:

Except in cases of willfulness or those in
which public health, interest or safety
requires otherwise, the withdrawal, suspen-
sion, revocation, or annulment of a license is
lawful only if, before the institution of
agency proceedings . . . the licensee has

been ¢iven notice by the agency in writing of
the faccs or conduct which may warrant the

6/ See Consolidated Edison Co. of New York (Indian Point, Units

7 1.



action; and opportunity to demonstrate or
achieve compliance with all lawful require-
ments.

If the Director is not satisfied with the licensee's
response to the notice of violation, the Director may issue "n
order, under 10 CFR § 2.202, requiring the licensee to show cause
why specified’enforcement action should not be taken. If, at
this stage, the licensee believes that it is not in viclation of
the license, it may request a trial type hearing, in which the
proponents of the enforcement action would bear the burdern of
establishing the alleged violation. 8/

APCO believes that the response to AEC's allegations
contained in this Memorandum and the attached affidavits provides
an ample basis for outright denial of AEC's request on the ground
that APCO has fully complied with the License Condition. If,
notwithstanding the showing made by APCO, the Director believes
that APCO has not yet fully discharged its obligations under the
License Condition, any action taken should be interpretive rather
thar punitive in its effect, and APCO should be accorded all
procedural rights available to a licensee that has not willfully

violated the terms of its license.

8/ See 10 C.F.R. § 2.732



III. APCO HAS ENDEAVORED IN GOOD FAITH TO

IMPLEMENT THE LICENSE CONDITION

AND AEC'S CLAIMS TO THE CONTRARY

ARE WITHOUT MERIT

AL{. asserts that enforcement proceedings should be initiated
because APCO has not made a good faith effort to comply with “he
License Condition., It makes two basic arguments in support »f
this contention: (1) the history of negotiations demon:* ces
APCO's procrastination and half-hearted participation in
negotiations; and (2) the terms proposed by APCO are, in them-
selves, so unreasonable as to indicate bad faith. As demon-
strated below, neither of these arguments has merit.
A. APCO Has Negotiated in Good Faith, Faced with
AEC's Intransigence and Bad Faith
1. APCO has Pursued Negotiations with Diligence and Good Faith
The history of the negotiations between the parties is
recounted in detail in the attached Affidavit of H. Allen
Franklin, an Executive Vice President of Southern Company
Services, Inc., who has been involved in each step of these
negotiations, and is summarized below.
Promptly after the NRC denied APCO's requested stay of the

Appeal Board's order incorporating the License Conditions into

the licenses for Plant Farley, APCO agreed to supply AEC with the

information the latter required to begin negotiations. 9/ Even

9/ Franklin Affidavit, p. 6. Much earlier, in 1977, APCO had
offered to share cost information relating to the plant with
AEC and to begin negotiations with AEC to implement the
license conditions imposed by the Atomic Safety and
Licensing Board in its Initial Decision. Alabama Power
(footnote continued)




prior to that time, APCO had been engaged in a review of

contractual arrangements for other sales by electric utilities of
ownership interests in nuclear power plants. I1d., p. 7.

Followi ig APCO's provision of data, AEC assigned its consultants

to gather and analyze a substantial amount of informatio:, and
began its analysis. 1In June 1982, ARC informed APCO that AEC
would indicate when it had completed review of the information
and was prepared to begin substantive negotiations. 1Id.

AEC's review of information continued until March 1983, and

|
\
|
Mr. Tranklin's affidavit confirms that APCO expended considerable
effort to comply with the requests of AEC's consultants, who

often sought information in a form not readily available from

APCO's records. 10/ Undoubtedly, a substantial amount of AEC's

attention was concentrated, during that period, on proceedings

pending in the United States Court of Appeals for the Eleventh

Circuit on review of the NRC's decision that resulted in

imposition of the License Condition. Those proceedings

culminated in issuance, on December 6, 1982, of a decision

upholding the NRC's order. Alabama Power Company v. NRC, 692

F.2d 1362 (1llth Cir. 1v82).

(footnote continued from previous page)
Company (Joseph M. Farley !'uclear Plant, Units 1 and 2),
BP-77-24, 5 NRC 804 (1977). AEC, which was dissatisfied
with the conditions framed by the Licensing Board, indicated
no interest at all in pursuing such negotiations. Franklin
AffidQVit' pp. "‘5.

0/ _I__d_o' ppa 6"’7.




Promptly after receiving, in March 1983, notification that
AEC was prepared to begin substantive negotiations, APCO
submitted its initial offer, which included a proposed sales
price and a summary of major contractual terms. 11/ The parties
met on several occasions between May and September, 1983. The
substance of these discussions is summarized in a letter dated
September 26, 1983, from Jesse S. Vogtle of APCO to Charles R.
Lowman of AEC. 12/ Although progress was made on some issues, no
progrects at all was made on the pivotal issue of the sales price.
AEC flatly rejected APCO's offer and took the position that it
would pay no more than the cost that it would have incurred had
APCO sold AEC an interest at some unspecified time in the early
1970s. 13/ AEC first took this stand in a lette~ dated June 4,
1982, and continues to adhere to that position today, 14/
although it has never quantified the price that it would deem

acceptable. 15/

1/ Letter of April 29, 1983, from Jesse S. Vogtle to Charles
Lowman. Id., Attachment 3.

12/ 1d., Attachment 9,

13/ 1d., pp. 27-29.

i4/ AEC Enforcement Action Request, p. 6.

15/ Franklin Affidavit, p. 28. AEC provided to APCO, in

January, 1984, a draft of an ownership agreement which
omitted any specification of the sales price and which
failed to include essential terms of such an agreement,



Since September 1983, APCO has prepared and offered to AEC

comprehensive Ownership, Operating, and Nuclear Fuel Agree-

ments. 16/ APCO has also continued to meet with AEC to discuss

areas of disagreement, and even took the initiative of opening a
second, less formal, negotiating channel in the hope of advancing
the process. 17/

AEC advances three specific charges in support of its claim
of procrastination on APCO's part. First, it asserts that, in
July 1981, APCO refused to initiate discussions with AEC.
However, AEC admits that the License Condition was not yet in
effect at that time. 18/ Second, it claims that, after the
condition took effect, data was not forthcoming from APCO as
promptly and in as much detail as AEC might have desired.
However, the claimed delays are de minimis, particularly in the
context of the leisurely pace at which AEC reviewed the data
supplied by APCO. 19/ Third, AEC quotes, as alleged evidence of
the "foot-dragging and bad faith tenor of APCO's approach to

discussions,”" language from APCO letters that was intended to

16/ These agreements are Attachments 10, 11, and 12,
respectively, to the Franklin Affidavit,

17/ 1d., p. 29.

18/ AEC Enforcement Action Request, pp. 2-3. On August 10,
1981, the NRC informed AFCO that the License Condition was
incorporated into the license for Plant Farley.

19/ AEC contends that a data request transmitted to APCO in

October 1981 was not responded to until November 1981 and

that it was necessary for AEC, in January 1982, to request
"clarifications and explanation," a request to which APCO

responded in February, 1982. 1d., p. 3.



preserve APCO's appellate rights with respect to the NRC
decision. 20/ However, as the Department of Justice acknowledged
in pleadings filed in response to APCO's motion for a stay of the
NRC order impcsing the License Condition, it was entirely
appropriate for APCO to condition its offer to AEC upon the

outconie of appellate proceedings. 21/

The foregoing demonstrates that APCO has not procrastinated

has pursued negotiations in good faith.22/ The lack of

d)Jress in negotiations is due not to procrastination or
difference on APCO's part, but to AEC's steadfast refusal to

egotlate on critical issues, particularly the sales price.

AEC Has Acted 1n Ba ‘ and Sought to Frustrate the

Negotiating [
he section that follows we will address in detail the
asonableness of APCO's initial offer. However, whatever one':s
ew of the appropriate terms that should have emerged from the
negotiating process, 1t 1s clear that APCO sought actively to
negotiate the sales p e 1ssue, APCO came forth with a detailed
offer and characterized its offer as an opening negotiating

20/ AEC Enforcement Action Request, pp. 3-4

21/ "Memorandum for the United States and the Nuclear Regulatory

Commission 1in Opposition", S.Ct. Docket No., 82-1788 (April
1983), p. 3.

Attached hereto as Appendix F is a time line which display
graphically the major events that have occurred in the
course of the Company's attempts to implement license
conditions imposed by the Licensing Board and the Appeal
Board with respect to access to the Farley Plant, This
Appendix reflects that during most of the interludes, the
ball was in AEC's court,
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position. 22/ AEC never submitted its own price proposal, and
never directly took issue with the components of APCO's
offer. 24/

Moreover, AEC took, and doggedly adhered to, a position that
is blatantly inconsistent with the terms of the License
Condition: that APCO is not entitled to recover its actual cost
of capital incurred during construction of the two units. 1In a
letter dated October 11, 1983, AEC told APCO that it interprets
the License Condition as providing "that AEC'3s share of the units
is to be purchased at AEC's cost of capital. . ." incurred prior
to the date of sale, i.e., AEC would calculate the sales price as
if AEC had bought into the units prior to commencement of
construction and had contributed capital, acquired at the
relatively low cost at which REA cooperatives are able to borrow
money, throughout the process. This "retroactive sale" theory
cannot be squared with the plain words of the License Condition,
which provide that the sales "price shall be sufficient to fairly
reimburse Licensee for the proportionate share of its total costs
related to the Units 1 and 2."

AEC's position cannot have been taken in good faith. The
position that APCO should not recover its costs of funds used
during construction is plainly inconsistent with the words of the

License Condition and with the decisions of the NRC's Appeal

23/ Franklin Affidavit, p. 16.
‘/ -!2. ' pl 29.



- 13 -

Board 25/ and the United States Court of Appeals for the Eleventh
Circuit, which affirmed the NRC's decision on the basis that the
License Condition provides for APCO to recover the "reasonable
value" of the interest sold to AEC. 26/ AEC's position on price
assumes that the NRC intended that the License Condition would
operate in a punitive manner, an intent that finds no support in
the Appeal Board's decision and is incorsistent with the spirit
of Section 105¢c, which was enacted to prevent future conduct
inconsistent with the antitrust laws rather than to punish past
conduct. 27/

Perhaps the most telling evidence of AEC's bad faith is that
the position that it now advances flatly contradicts the repre-
sentations that AEC made to the NRC's Licensing Board in its
brief in the r:lief phase of the proceeding. Arguing for
imposition of a license condition requiring that APCO offer to
sell an ownership interest, in contrast with unit power, AEC

represented that:

25/ Had the Appeal Board intended to order a sale retroactive to
some date in the early 1970s, it would have said =o.
Mocreover, it would have made findings as to the date when
APCO's refusal of an offer by AEC took place and specified
the date as of which the sales price would be calculated, It
did not do sc.

6/ 692 F.2d at 1367. The government gave assurance in its
brief to the Eleventh Circuit that "[e]ach condition placing
an affirmative duty on APCO . . . also provides that APCO is
to be fully compensated and that reliability of service to
its customers is not to be impaired." DOJ Brief at 61.

27/ 1t is the key purpose of prelicensing antitrust review to
"nip in the bud any incipient violations." Joint Committee
Report, p. 14.
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In a joint ownership venture each party
contributes to the real cost of the facility
on the basis of its proportion of the
facility's costs (burdens) and receives from
the facility its proportionate share of its
production (benefits). AEC under these
standards should be entitled to purchase a
reasonable share of the facilities at their
actual cost (including such interest durin
construction actually booked), and to pay gcr
at actual cost such fuels, materials, supplies
and other items.,

AEC Brief at 21. (Emphasis added). The relief sought by AEC was
characterized as "tailored to fence in the monopoly power found
to exist and to foreclose for the future the types and forms of
conduct found to have been engaged in by the wrongdoer, thereby
prying open the monopoly lock on market place competition. The
function ok antitrust remedy in the context of this proceeding is
not punishment...." AEC Brief at 14. 28/
3. APCO Has Every Incentive to Complete the Sale Promptly,

While AEC's Interest Would be Served by Delay

Once the NRC's decision became final, APCO had, and still
has, every incentive to implement the License Condition as
promptly as possible. As Mr., Franklin testifies, the cost of
power from Plant Farley is currently higher than the average cost
of power in APCO's system, a situation that is expected to ciuange
when a "cross-over" point is reached around 19%0. 29/ 1In effect,

APCO and its customers are incurring higher early year costs in

28/ See also DOJ Brief at 16. The Government concurred that
"the purpose of a proceeding under Section 105(c) is clearly
not punishment of past misconduct . . ."

9/ Franklin Affidavit, p. 32.
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the expectation of having the cost of power on APZQO's system
reduced for many years after 1990 due to the presence of Plant
Farley. 30/ 1If a portion is to be sold to AEC, APCO and its
customers would suffer least from a prompt sale, which would
result in AEC beginning to pay its share of costs as early as
possible.

On the other hand, from AEC's perspective, the optimal
economic scenario would be to continue to purchase wholesale
power from APCO, for the substantial portion of AEC's total
Alabama load that is now served at wholesale by APCO, until
approximately 1990, and only then to purchase an ownership
interest in Plant Farley. Mr. Franklin's Affidavit demonstrates
that, under any credible scenario, the cost of wholesale power
purchased from APCO is now, and for several years will be, lower
than the cost of power that could be achieved by AEC from an
owernship interest in Plant Farley, even taking into account the
substantial tax and capital subsidies available to AEC. 31/
AEC's actions in these negotiations appear to coincide with its
economic interest,

In summary, AEC has taken positions in the negotiations that
are inconsistent with good faith negotiation, Moreover, evidence
indicates that AEC's actions are part of a thoughtful strategy
designed to defer purchase of Plant Farley for as long as

possible while holding open AEC's "option" to purchase at the

0/ 1d.

1/ 1d., p. 31, Attachment 7,
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optimal time, and, in the meantime, to utilize the processes of
the NRC to obtain as much tactical advantage as pcssible. In the
face of this outrageous conduct, APCO has made a good faith
effort to negotiate with AEC the terms of sale of an interest in
Plant Farley. The record to date demonstrates only that a
fruitful negotiation cannot be ~reated by APCO unilaterally.
B. APCO's Negotiating Position on the Issue of Sales
Price Has Been Consistent with the Express Terms
of the License Condition and Reasonable by
Commercial Standards
The License Condition requires APCO to offer to sell to AEC
an ownership interest in Plant Fa:ley at a price, to "be

established by the parties through good faith negotiat.ions",

which will "be sufficient to fairly reimburse Licensee for the

proportionate share of its total costs related to the Units 1 and
2 including, but not limited to all costs of construction,
installstion, ownership and licensing, as of a date, to be agreed
to by the two parties, which fairly accommodates both their
respective interests." (Emphasis added). On review of this
condition, the Court of Appeals for the Eleventh Circuit
characterized it as requiring AEC to pay reasonable value.

Alabma Power Company v. NRC, 692 F.2d at 1367. A discuseion of

the price issue appears to be divisable into three parts. First,
is APCO required by the license condition to offer to sell at a
price below APCO's actual costs up to the date of the sale, as
AEC insists? Second, is APCO's effort to bargain for a price

comparable to that which would prevail in a commercial trans-



- )7 =

action where a willing seller negotiazted with willing buyers
inconsistent with the License Condition's requirement for “good
faith negotiations" and with the Eleventh Circuit's interpreta-
tion of the condition? Taird, how does APCO's current offer
stack up against the measures identified in the first two

guestions: cost, and fair market value?

1. APCO is Not Required to Sell Below Its Actual Costs

AEC's position, now and throughout the negotiations, is that
APCO is entitled to recover the costs reflected on its books,
except that, instead of recovering the cost that APCO actually
incurred for funds used during construction, it should receive a
lesser amount calculated on the basis of the cost of capital that
AEC would have incurred had it infused capital from the outset of
construction of each unit of Plai.t Farlay. AEC has not come
forth with a calculation quantifying the effect of application of
this theory; 32/ however, clearly it believes that adoption of

its theory would result in a sales price below APCO's cost., 33/

32/ AEC has also failed to provide APCO with the information
necessary to make such a determination,

33/ 1t is not at all clear that this would be the case if a
retroactive sale theory were to be applied with consistency.
For example, if the sale were priced as if made in the early
19708 it would be improper to reduce APCO's investment
(exclusive of cost of capital) by any allowance for
depreciation. Moreover, AEC could not logically retain both
the advantage associated with purchase of Plant Farley a
decade ago and the cost advantage that it has derived from
wholesazle power purchases that would have been displaced by
AEC's interest in Plant Farley.
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The response to AEC's contention is a simple one. The
License Condition requires that the price be "sufficient to
fairly reimburse Licensee for the proportionate share of its
total costs ., . ." The cost of capital used during construction
is indisputably part of APCO's "total costs." Even if the
License Condition were less clear on this point the resuit would
be the rsame, for at least three reasons, each of which was
touched upon in III, A, 2, above. In summary:

a. Requiring that APCO sell an interest at a price below
its actual cost would be punitive toward APCO and amount to a
damage award in favor of AEC. This is inconsistent with the
theory of Section 105¢c, which is preventive and prospective in
nature and permits the NRC to look only "for 'reasconable
probability' of violation. This commind may result in the
conditioning of l.icenses in anticipation of situations which
would not, if left to fruition, in fact violate any antitrust
law." 34/ Moreover, if the NRC had meant to assess a penalty, it
hardly wou'd have left determination of the amount of the penalty
to "good faith negotiations" between the parties. In any case,
courts have consistently held that administrative agencies are
prohibited from ordering damage awards, absent explicit

legislative authorization., See, for example, Yeater v, FTC, 35

Ad., L 2d 663 (9th Cir. 1974), holding that the FTC does not

34/ Alebama Power Company v, NRC, 632 F.2d at 1368. See also
Joint Committee Report at .4; Hearings, Pt. 1, at 124-126.
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possess the authority to require a person, found to be using an
an unfair method of competition, to make restitution of the
moneys secured thereby. 35/

b. Parties to the proceeding under Section 105c seeking
the imposition of license conditions represented tc the Licensing
and Appeal Board that the relief they soujht would rot operate in
a punitive fashion and, indeed, that APCO would not be
disadvantaged by such relief. 36/ With this record befure it,
the Appeal Board said nothing that suggests that it had an
entirely different result in mind.

€ The NRC and the Department of Justice, in their brief
arguing for affirmance of the NRC's decision, represented to the
Elevent! Circuit that, under the License Condition, APCO would be
fully compensated for the interest that it is required to offer
to AEC. 37/ The Eleventh Circuit relied on this representation,
holding that "AEC would, of course pay the reasonable value for
this interest." 692 F.2d at 1367.

In summary, AEC has confused its undisputed right to enjoy
the benefit of its lower capital cost rate from and after the
date of the sale with APCO's right, at a minimum, to be compen-

sated for the costs that it has a. ually incurred up to the time

35/ See also Montana-Dakota Utilities Co. v. Northwestern Public
Service Co., 341 U.S. 246, 254 (1951) ("Congress withheld
from the Commission power to grant repara*ions”).

36/ See discussion at page 13.
37/ See supra note 26, at 12.
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of the sale. The License Condition, and the record of the
proceeding in which it was imposed, are unmistakably clear on
both points.
2. The License Condition Does Not Prohibit APCO from

Seeking a Price Based on Fair Market Value

While the License Condition assures that APCO will receive a
price "sufficient" to reimburse it for its total costs associated
with the interest sold to AEC, it does not require APCO to limit
its offer strictly to recovery »f costs. This appears to have
been guite deliberate. The condition issued by the Licensing
Board following the remedy phase of the antitrust hearings, which
required a sale of unit power to AEC, expressly provided that
"AEC will pay its proportionate share of Licensee's total costs
related to such nuclear units including, but not limited to, all
costs of construction, installation, ownership, licensing and

operation of such units, but no more than such proportionate

share." 38/ [Emphasis added]. The License Condition adoptad by
the Appeal Board provides a substantial advantage to AEC, as
compared with the condition framed by the Licensing Board, in
that, following the sale, AEC will have the considerable benefit
of its lower cost of capital. However, the Appeal Board omitted
from its condition the language underlined above and added the

requirement that the sale price "be established by the parties

38/ Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1
and 2), LBP-77-41, 5 NRC 1482, 1507 (1977).
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through good faith negotiations," a provision which would be
superfluous if the License Condition were intended to prescribe a
single, mathematically ascertainable sale price.

In adopting this approach, the Appeal Board acted
consistently with the theory underlying the divestiture remedy
that has been developed by the federal courts. The principle
remedial objective of divestiture is to forestall future

anticompetitive uses of increased market power. International

Salt Co., Inc. v. United States, 332 U.S. 392 (1947). Divesti-

ture is not, however, a penal remedy and the "relief must not be

punitive." United States v. E,I. DuPont de Nemours, 366 U.S.

316, 326 (1961). Therefore, among the factors to be considered
in framing a div-stiture decision is "the effect on private

property." Kintner, Primer on the Law of Mergers (1973), at 187.

The courts have applied this principle to protect defendants from
divestment of assets at less than their fair market value.

Thus, both with respect to consent decrees, 39/ and in
cases of divestiture ordered after trial, 40/ the courts have
recognized fair market value as the proper measure of compensa-

tion to the divesting firm. Moreover, no court has taken

39/ See, e.g., United States v, Maremont Automotive Products,
Inc., 1960 Trade Cas. (CCH) ¥ 69, 881 (N.D. I11. 1960),
where the consent judgment required divestiture upon terms
and conditions "having due regard...for the fair market
value of the assets...." 1960 Trade Cas. at p. 77, 501.

40/ See United States v, El Paso Natural Gas Co., 358 F, Supp.
820, 826 (D. Colo, 1972), aff'd, 410 U.S. 962 (1973), where
the court held that "the basis for reimbursement to El Paso
for the divested assets should be the fair market value...as
determined by the court.,"
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enforcement action against a defendant for failure to divest in
compliance with a decree, except in situations where the
defendant insisted, unreasonably and in bad faith, on a sales
price clearly above fair market value. See Pfunder, Plaine &

Whittemore, Compliance with Divestiture Orders Under Section 7 of

the Clayton Act: An Analysis of Relief Obtained, 17 Antitrust

Bull 19, 82 (1972). 1In United States v. Papercraft Corporation,

393 F. Supp. 415 (W.D. Pa. 1975), for example, the court imposed
civil penalties on Papercraft for violation of an FTC divestiture
order, on findings that it "only sought a sale transaction at an
unreasonably high price." 1d. at 420. Papercraft initially set
an asking price of $537.5 million for the assets subject to
divestiture, which was seven times the acquisition cost and
twenty times its most recent yearly earnings. Papercraft's own
consultant appraised the value of the assets at $14.9 million.
Offers for the assets at issue ranged betweer $13 million and $25
million, but never approached Papercraft's asking price. The
court concluded that, since defendant's proposals were "unrea-
sonably above any market interest", Id. at 424, noncompliance
with the divestiture order was established.

A similar example of the use of the fair market value
standard to evaluate a defendant's divestiture efforts is United

States v, Louisiana-Pacific Corporation, 554 F. Supp. 504 (D.Or.

1982), where the court imposed a civil penalty for violation of

an order to divest a manufacturing plant, According to the
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court, and based upon expert testimony 41/ of "an estimated sale
price fair value of $20 million", 554 F.Supp. at 508, a fair
price was $20 million and the defendant's asking price of $40
million was unreasonable, indicating "a failure to make good
taith efforts to comply." 1d. at 510. We are aware of no case
in which a court has made such a finding with respect to a sales
offer which was considered to be a reasonable estimate of fair
market value,

Clearly, the Eleventh Circuit read the License Condition as
a typical antitrust divestiture condition, as it stated that "AEC
would, of course, pay the reasonable value for this interest."
692 F.2d at 1367.

Decisions arising under the so-called essential facility
doctrine, although not directly pertinent, also provide that when
a company in control of such a facility is required to make
access available to competitors, the terms of access must be
"fair and reasonable." 42/ In its decision imposing the License
Condition the Appeal Board did not characterize Plant Farley as
an "essential facility" or base its action on that doctrine. In

light of the evidentiary record demonstrating that any near-term

41/ Where the market mechanism has failed to provide an adequate
basis for determining the reasonableness of the asking
price, courts have relied upon expert testimony. See
Louisiana~-Pacific Corporation, supra; United States v.
United Foam Corgorat!on. 1980-1 Trade Cas. (CCH) § 63, 326

t t. .

42/ United States v. American Telephone & Telegraph Co., 524 F.
Supp. 1336, 1352-53 (D.D.C. 1 , Cit n? United States v,
Terminal R.R, Ass'n., 224 U.S, 383 .




cost advantage from Plant Farley was considered to be problem-
atical, such a finding would not have been sustainable. Moreover,
the License Condition requires APCO to divest capacity that is
now being fully utilized by APCO, a result that could not be
supported by the "essential facility" cases. 43/ As is the case
with respect to the divestiture remedy, relief in the form of
access to an essential facility is not intended to operate
punitively: "“The essential facility analysis exists not to
punish a monopolist for anticompetitive behavior, but to provide
a remedy to a party denied access to an essential facility."

Troy, Unclogging the Bottleneck: A New Essential Facility

Doctrine, 83 Colum. L. Rev. 441, 470 (1983). 44/
We have found no case in which a court has actually
prescribed the terms on which access to an essential facility is

to be made available. However, there is no reason for believing

43/ See MCI Communications Corporation v. American Telephone &
Telegraph Co., 708 F.2d IUEI. 1133 (7th Cir, 1083); Town of
Massena v, Niagara Mohawk Power Cor oration, 1980-2 e

Inc, v.
464
st , Cert, 52); Bouthorn

Pacitic Communlcattonl C s Vo Aaorican Telephone an

Telegraph Co., 556 F.§upp. 825 (D.D.C. 1 affirmed,
Souiaorn Pacific Communications Co. v. AT&T, 715 F.2d 980

ese cases esta hat the owner of
such a facility is under no obligation to make access
available to others if the owner recuires the capacity for
its own use, which is the case with respect to APCO's
utilization of Plant Farley.

(1984). ("The essential facilTtTes doctrine is prcdicatod
on the assumption that admission of the excluded applicant
would result in additional competition.")
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that a court would apply any standard other than the fair market
value standard applied in divestiture cases. The one treatise
writer who has addressed the subject rejects the view that the
court in the seminal Terminal Railroad case 45/ intended to
establish a requirement that access be based on the costs of the
firm owning the facility, concluding that such a rule would
reduce incentives for superior performance 46/ -- a consideration
that is apposite in this case, where the market value of Plant
Farley has been enhanced by APCO's superior record in management
of construction and in operation of the plant., Dr, Charles
Cicchetti's testimony reveals his agreement with this
evaluation. 47/

The terms of the License Condition, the construction given
the License Condition by the Eleventh Circuit, and the standards

applied by the courts all lead to the same result, 48/ The

45/ See United States v, Terminal R,R. Ass'n, 224 U.S. 383, 41}
12), where e Court order at competitors be allowed

the option of purchasing an interest in or being permitted

to use defendant's strategically located railroad terminal.

46/ Sullivan, Handbook of the Law of Antitrust, § 48 (1977) at
126. 1In the one instance in whic rofessor Sullivan
discusses cost concepts, where a firm has been excluded from
a joint venture involving an essential facility, he
emphasizes that it is necessary "to allow the original
investors an adequate return upon their earlier investment,
predicated upon the risk elements which it involved." I1d.
at 132.

Cicchetti Affidavit, p. 8,

&R

As noted above, AEC contends that the License Condition is
intended to restore it to the position that {t would have
occupied if it had bought an interest in Plant Farley in the
early 1970s. AEC, however, confuses the access, or
(footnote continued)



License Condition should be construed to give AEC an opportunity

for access to nuc’ear power on the terms that would prevail in a
commercial environment in which willing buyers deal with willing
sellers., In such a free, competitive marketplace assets are sold
at the fair market value at the time of sale. Accordingly, the
appropriate standard for judging APCO's compliance with the
License Condition is: does APCO's offer cleairly exceed the
current fair market value of Plant Farley?
Je APCO's Sale Price Proposal is Reasonable and Consistent

with the License Condition

In the offer that it transmitted to AEC in April 1983, APCO
proposed to sell an ownership interest in Plant Farley for $1568
per kw of capacity. 49/ Mr. Franklin describes the derivation of

(footnote continued from previous page)

divestiture, remedy, which is intended to have prospective
effect, with compensation for damages allegedly suffered by
AEC for what it asserts was an unlawful refusal by APCO to
sell AEC an interest in Plant Farley in the early 1970s,
long before the License Condition was in effect. The proper
forum for the latter issue is a private damage action in a
United States District Court, a course that AEC has been
free to attempt at any time. However, in a civil antitrust
action AEC must establish a violation of the antitrust laws,
in contrast with the broader standard that the Eleventh
Circuit found applicable under Section 105¢. The only
federal court that has addressed a claim that a refusal to
sell an ownership share of a nuclear r plant is an
antitrust violation disposed of the claim on summary
judgment , on tho‘balt: :hat the ant:trult laws impose no
such duty. Florid v Florid wer ht ;og,

o ' L‘ .

525 F. Supp. . a,
79-5101=Civ=JLK (March 23, 1982).

49/ APCO's offer showed a price for the total plant of
$2,697,524,000, Franklin Affidavit, Attachment 4, The
nameplate capability of the two units is 1720 kw.
$2,697,524,000 divided by 1720 kw equals $1568/kw, These

(footnote continued)
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the offer at pp. 17-22 of his affidavit., Essentially, APCO
commissioned r3ASCO Services, Inc. to perform a study of the cost
of replacing Plant Farley with a nuclear generating plant of
similar size and age that was postulated to enter service in July
1983. 50/ APCO also escimated a pric: based on its total costs
associated with Plant Farley. The two resulting figures were
averaged to obtain the sale price offered to AEC, 51’ The offer
was presented to AEC as a negotiating position that is subject to
compromise. 52/

We demonstrate below that: (1) APCO's offer is below the
fair market value of Plant Farley, a plant that has established a
record of extremely reliable operation as compared with other
commercial nuclear power plantu in the United States; and (2) the
considerations taken into account in APCO's estimate of its costs
related to Plant Farley are appropriate for determination of a
price sufficient for recovery of a proportionate share of APCO's
total costs, including "an adequate return on (its) earlier
investment, predicated upon the risk elements which it
involved", 53/ Thus, und r any reasonable interpretation of the

License Condition, APCO's position on the sale price issue

(footnote continued from previous page)
numbers do not include nuclear fuel, and are calculated for
a sale as of June 30, 198).

Franklin Affidavit, p. 22.
moo p. 18,
19." p. 27,

Sullivan, supra, Handbook of the Law of Antitcust, p. 132,

REEE
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reflects good faith compliance with the terms of its NRC license.

a. The Fair Market Value of Plant Farley Exceeds
the Sales Price that APCO Has Offer=d to Accept

For the reasons explained above, in section III, B, 2, and
in the attached Affidavit of Dr. Charles Cicchetti, the
appropriate standard by which APCO's offer should be measured is
that of commercial reasonableness, or fair market value. 54/ 1Is
a sale price of $1568 per kw for a nuclear pcwer plant with an
excellent and established operating record out of line with the
price that would be sought by a willing seller in a market free
of artifical restraints?

The answer is very clear. As Dr. Cicchetti explains, a
rational seller in a commercial transaction seeks to recover its
opportunity cost. 55/ A conservative measure of opportunity cost
where, as here, the seller has a long term need for nuclear
generating capacity, is the cost that the seller would incur in
replacing the capacity sold to AEC. EBASCC estimated APCO's
replacement cost to be $1724 per kw. 56/ Clearly, the EBASCO
st 'dy provides an extremely conservative measure of APCO's
replacement cost. It was predicated on the overly conservative

assumption that the replacement facility would enter service in

54/ Cicchetti Affidavit, p. 3.
55/ Cicchetti Affidavit, p. 10.

56/ Franklin Affidavit, p. 22. The $1724 per kw figure is
obtained by dividing the total replacement cost figure of
$2,965,000,000 found at p. 1 of the EBASCO study, by the
nameplate capability nimber of 1720 kw, likewise found at p.
1 of the study. These numbers do not include nuclear fuel.
Id., Attachment 5,
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1983. Moreover, it simply quantifies the increase in cost of
materials and services that would have been experienced had a
nuclear unit similar to one of the Plant Farley units been
constructed between 1971 and 1983. Any observer of the nuclear
power industry can attest that, for anyone beginning construction
of a nuclear power plant in 1971, other factors extraneous to the
cost of materials and labor have exerted upward pressure on
costs. These factors include rapialy evolving regulatory
requirements, particularly in the wake of the Three Mile Island
incident, and public acceptance problems that have manifested
themselves, among other ways, in lengthy and contested licensing
proceedings. 57/ Dr. Cicchetti illustrates these facts with his
comparison of the replacement cost estimated by EBASCO with the
current cost estimate of several nuclear power plants which were
constructed during the 1970's. 58/

APCO's offer is $1568 per kw, well below EBASCO's eplace-
ment cost estimate of $1724 per kw. By any standard, this is a
bargain price for units with the superb operating records of the
Plant Farley units. 59/ It is below the price that a willing
seller in any ordinary commercial transaction could be expected

to accept. 60/

7/ 1d., p. 23.
58/ Cicchetti Affidavit, pp. 11-12.
9/ Franklin Affidavit, p. 24.

60/ Cicchetti Affidavit, p. 12.
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b. APCO's Offer Prcperly Recognizes That Recovery
Of A Proportionate Share Of APCO's Total Costs
Is Dependent On Making Certain Adjustments To
Public Utility Accounting Costs, And On Providing
For Recovery Of Risk Related Costs
Not only is the sale price proposed by APCO less than the
fair market value of the interest offered to AEC, it also
incorporates principles essential to determination of APCO's true
original cost, less depreciation, of that portion of the Farley
Plant offered to AEC. APCO's original costs consist of two
classes of components: (1) those costs that can be identified
from examination of APCO's accounts ("accounting costs"), and (2)
costs associated with risks borne by APCO in designing and
constructing Plant Farley, which can be estimated but not
calculated with mathematical precision.

Why is it not possible to determine APCO's total original
cost of Plant Farley by doing nothing more than looking at the
entries on APCO's books for Plant Farley? The problem is that
the accounts maintained by APCO, in accordance with regulations
of the FERC and the Alabama Public Service Commission ("APSC"),
are designed to serve the requirements of utility ratemaking.
Utility rates are determined by viewing the utility's total
production plant, and related expenses, as a composite whole and
developing percentage allocation factors to allocate responsi-

bility for total production costs among classes of customers.

Since each class of customer is responsible for the same per-



centage of costs associated with each generating plant, there is
no need for differentiating between, for exarple, the costs of
capital used during construction of a plant completed in 1955 and
one completed in 1981. The accounting procedures prescribed by
the FERC and the APSC were not designed to determine the
appropriate sale price for a facility such as Plant Farley. 61/
This is evidenced by Section 203 of the Federal Power Act,
requiring explicit FERC approval of the terms of sale of
facilities subject to the FERC's jurisdiction, although this
jurisdiction does not extend to generating plants. 62/

(1) Accounting costs

The beginning point for a calculation of accounting costs is
the amount expended by APCO for materials and services for
design, licensing and construction of Plant Farley. There
appears to be no dispute that the figures recorded on APCO's
accounts correctly describe the costs of these items. There are
two other categories of a~zcounting cost: (i) allowance for funds
used during construction ("AFUDC") and (ii) cost associated with
tax liabilities.

APCO recorded AFUDC on its books in accordance with pro-
cedures prescribed by the FERC. Under the regulatory standards

that prevailed while Plant Farley was under construction, a

61/ This is explained in more detail in the Walker Affidavit,
ppo 7-80

62/ 16 U.S.C. § 824b. Transmission facilities, but not
generation facilities, are subject to the FERC's
jurisdiction. FPA, § 201, 16 U.S.C. § 824(b).
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utility is not permitted to earn a return on property until
construction has been completed and the facility is used to
provide service to customers. However, during the years while
construction is in progress, capital must be devoted to
construction. The utility must pay a cost for capital, and
regulators recognize that the utility is entitled to recover this
cost,

AFUDC is the accounting technique used to provide for this
cost recovery, on a basis that is consistent with the regulzatory
policy of deferring any return associated with a plant until that
plant enters service. The utility records AFUDC on its books
during construction. Upon commercial operation of the facility,
the accumulated AFUDC ic treated as a part of the cost of the
plant, just as the cost of materials and labor used for construc-
tion. This total cost then becomes part of the utility's "rate
base" for ratemaking purposes. The utility recovers the total
amount of its rate base, over time, through allowances for
depreciation that are recognized or expenses recoverable through
rates. It also recovers an annual return on the undepreciated
portion of its rate base, based on the rate of return allowed by
regulation.

Although the formula for calculating AFUDC is complex, 63/

the cost of capital incorporated in the formula consists of four

63/ 18 C.F.R. Part 101 Uniform System of Accounts Prescribed for

Ry Public Utilities and Licensees Subject to the Provisions of
the Federal Power Act (Class A and B), Electric Plant
Instructions (17).
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components: (i) short term debt, (ii) long term debt, (iii)
preferred stock, and (iv) common equity. No adjustment is
required to the cost of short term debt used in APCO's initial
calculation of AFUDC. In calculating the AFUDC rate, APCO used
its average embedded cost of total debt and preferred stock
outstanding at any given time. Thus, as noted by Mr. Walker in
his affidavit, if at the end of 1980 APCO had two series of bonds
outstanding--a $1,000,000 series issued in 1955 calling for an
interest rate of 5% and a $1,000,000 series issued in 1979
calling for an interest rate of 15%--the cost of debt used in the
AFUDC formula would be based on the weighted average of the two,
or 10%. Obviously, this understates the cost of money that was
borrowed, in 1979, to finance construction expenditures made in
1979. The FERC has recognized that when a utility sells power
from a designated new unit ("unit power"), the interest and
dividend rates provided in bonds and preferred stock actually
issued during the construction period should be used to determine
the cost of capital. 64/ Mr. Walker testifies that similar
principles should be applied in this case. 65/ 1Indeed, if such
principles were not applied APCO would clearly not recover the

cost of capital actually used for construction of Plant Farley.

64/ Connecticut Light & Power Company, FPC Opinion No. 701, 52
FPC 175 (1974).

65/ Walker Affidavit, pp. 13-14.
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FERC rules provide that AFUDC may be "compounded" twice each
year, in the same manner that interast on a savings account is
applied to the entire balaince of the account, including interest
previously earned and credited. 66/ The AFUDC shown on APCO's
books does not fully reflect this compounding effect. Mr. Walker
testifies that it is appropriate to make an adjus:ment to the
AFUDC recorded on APCO's books to reflect fully application of
the FERC compounding rule. Clearly, it costs as much to attract
capital that is used to pay the carrying cost of capital already
cocmmitted to a project as it does to attract capital that is used
to buy materials and pay construction workers; all of these
expenditures are part of APCO's total costs related to Plant
Farley. 67/

The final category of adjustments recognized by Mr. Walker
concerns the taxes that APCO will be required to pay following
the sale. With one exception noted below, these tax effects are
all associated with AFUDC, which is based on the concept of
deferring APCO's return on the capital tied up during construc-
tion of Plant Farley until the plant entered service.

The AFUDC concept is a ratemaking concept. On the other
hand, APCO's tax liabilities are determined by tax laws, which
permit expenses to be deducted when they are incurred and subject
income to taxation when it is received. AFUDC is part of the

cost of a generating facility recognized for utility accounting

66/ 1d., p. 14.
El/ :I—d_o' ppo 14"150
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and ratemaking purposes, but is not included in the tax basis of
the facility. 1In accordance with utility accounting procedures,
APCO treated the AFUDC recorded during construction of Plant
Farley as "after-tax income", although none of that income was
recovered or taxed prior to commercial operation of the units.
Likewise, although APCO could not wait until commercial operation
of the units to pay interest on money borrowed to construct them,
APCO was not permitted to recover any of this cost from its rate-
payers until after commercial operation. Yet, interest payments
were deducted for tax purposes at the time they were actually
made.

The critical points are: (1) APCO must recover the
AFUDC properly attributable to Plant Farley if it is to recover
the cost of capital that it actually incurred during construc-
tion. (2) Under the rules of the FERC and the Alabama Public
Service Commission, the capital cost rates used in calculating
AFUDC are "after tax" rates; that is, they reflect the return on
each component of the capital structure that the utility is
entitled to have left over after all tax expenses have been met.
(3) The taxes identified in Mr. Walker's affidavit must actually
be paid by APCO from the proceeds of the sale to AEC. Therefore,
if APCO does not recover a sales price that is sufficient to
discharge these tax liabilities and leave APCO with the AFUDC

which is properly includable in its total costs of the portion of



- 36 «

Plant Farley sold to AEC, APCO will not have recovered a pro-
portionate share of its total costs and will have been forced tc
sell to AEC at a loss.

With this background, we turn to the specific components of
the tax adjustment discussed by Mr. Walker.

(A) Restoration of Reduction in '‘Booked AFUDC Re&ulting;From

Deferred Taxes Associated With Debt Portior of AFUDC. As

expl-ined above, during construction of the Plant Farley APCO was
required to pay interest on money borrowed to finance construc-
tion, but was forced to defer collection of this cost from its
ratepayers. APCO was able, however, to deduct interest payments
at the time they were actually made and thus reduce its tax
liability currently payable for each year during the construction
period. An equal and offsetting provision for deferred taxes was
made for accounting and ratemaking purposes. Since APCO did not
receive the income required as reimbursement for its interest
cost until after the year in which deductions for interest
payments were taken, an additional tax, equivalent to the initial
tax deferral, must be paid at the time when the income is
received. Thus the reduction in taxes currently payable was not
a "tax savings" but merely a deferral of taxes payable. 1In the
interim, APCO has the use of the money. However, regulators
rejuire that these deferred taxes be used for the benefit of
customers, and therefore they reduce (or offset) a utility's
"rate base" (the investment on which it is permitted to earn a

return) by the amount of accumulated deferred taxes.
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There are two accounting methods for achieving this "offset
against rate base" effect. The first is the "net-of-tax" method,
under which the utility reduces the amount of AFUDC that it
records by the amount of taxes deferred, thus reducing the amount
of AFUDC that is placed in the rate base upon commercial
operation of the facility. The second is the "gross-of-tax"
method, which permits a utility to record the full amount of
AFUDC and to create a separate deferred tax account which will be
offset against its rate base in determining rates. The "net-of-
tax" method was used by APCO. Both methods have exactly the same
effect on ratepayers. Moreover, these accounting techniques have
no relationship to the actual cost of a plant.

Where a portion of a plant is removed from the rate base and
sold, the net-of-tax accounting method clearly understates the
AFUDC that should be included in the seller's total costs. The
AFUDC recorded on APCO's books should be adjusted to eliminate
the offset effect attributable to deferred taxes -- taxes which
will no longer be deferred following consummation of the sale (as
regards the proportion sold). Mr. Walker explains this adjust-
ment in his affidavit under the heading "Item 1".

A related principle applies to the amounts discussed in Mr.
Walker's affidavit under "Item 4". This adjustment is not
related to AFUDC, but to other deferred tax items. Certain
taxes, related to items other than interest costs, were
effectively deferred during the construction process or as a

result of accelerated depreciation reductions taken by APCO after
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commercial operation of Plant Farley and passed along to rate-
payers in the form of lower rates. For example, some costs that
were capitalized under utility accounting principles were
deducted as expenses for tax purposes at the time they were
incurred, e.g., some construction overhead costs. In effect, the
period of deferral of such tax obligations ends with the sale.
These taxes are properly includable in APCO's costs.

(B) Income Taxes Necessary to Recover Preferred and Commcn

Equity Portions of AFUDC. The AFUDC portion of APCO's investment

in Plant Farley also includes provisions for return on common and
preferred stock capital used for construction of Plant Farley.
This portion of AFUDC is part of APCO's cost of constructing
Plant Fariey and APCO must receive sale proceeds sufficient to
pay these taxes in order to recover its AFUDC on an "after tax"
basis. Absent a sale to AEC, APCO would recover this amount,
plus an annual return on the undepreciated amount of AFUDC,

ratably over the estimated life of the Plant Farley units. 68/

68/ Following the sale, AEC will likewise recover both the

S principal amoun: of the sale price and an annual return on
the undepreciated balance from its customers over the
remaining life of Plant Farley. The difference is that the
return will be at the lower, subsidized cost cf capital
available to AEC and that, because it does not pay taxes,
AEC will not need to recover any tax expenses through its
rates. Thus, by buying now, AEC avoids paying the amounts,
including tax expenses, associated with permitting APCO to
earn a continuing return on the undepreciated balance of
AFUDC. Whether or not a sale is made, a tax liability is
associated with APCO's recovery of costs of equity capital
incurred while, from 1972 until 1981, that capital was tied
up in construction of Plant Farley.



The calculation of tax liability depends on the allocation
of the taxable gain between capital gain and ordinary income, an
allocation that is exceedingly complex. Accordingly, if the sale
price were to be based upon a cost calculation, as contrasted
with fair market value, it would be appropriate to provide for a
"true up" so that AEC would pay, in respect of taxes, an amount
equal to the tax liability that is actually incurred by APCO
after its tax returns have been submitted to and reviewed by
federal and state revenue agencies.

In concluding the discussion of accounting costs, it is
important to reemphasize that the adjustments discussed in Mr.
Walker's affidavit involve real costs that are, beyond any doubt,
attributable to Plant Farley. If APCO were to be required to
sell an interest in Plant Farley at a price that is below the
level required to reflect each of these items APCO would not
recover even its accounting costs, much less other economic

costs, related to Plant Farley.

(2) Risk

As a matter of sound economics and equity, the cost of funds
used during construction of Plant Farley should inciude a return
on common equity ("ROE") that compensetes APCO for risks that it
took and that AEC did not share, i.e., the risks that Plant
Farley would not be licensed and completed and/or would not
operate reliably and dependably. Dr, Cicchetti's affidavit

illustrates that these risks were real indeed. Two other plants
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that received construction permits in the same time frame that
the Plant Farley permits were issued, Consumers Power Company's
Midland Plant and Cincinnati Gas and Electric Company's Zimmer
Plant, were each cancelled after more than a billion dollars had
been invested in design and construction. These stark facts
emphasize the absurdity of AEC's claim that, even though it bore
none of these risks, it should be permitted to purchase an
ownership interest at a price that takes no account of the actual
costs and risks borne by APCO and its shareholders up to the sale
date.

The ROE's used to calculate the AFUDC recorded on APCO's
books for Plant Farley reflect the ROEs allowed, from time to
time, by state regulation in Alabama for APCO's total utility
operations. There can be no doubt that Plant Farley was by far
the most risky venture in which APCO was involved during the
1972-1981 period, and would alone have required a much higher
ROE. Moreover, the overall ROE allowed to APCO during much of
this period, particularly 1973 through 1981, was not sufficient
to prevent financial hardship for APCO, its parent the Southern
Company, and the Southern Company's shareholders. The new shares
of Southern Company common stock, issued to finance construction
of Plant Farley, were consistently marketed below book value and

diluted the book value of existing shares. 69/

69/ Franklin Affidavt, pp. 20-21; Cicchetti Affidavit, p. 14.
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Therefore, it is abundantly clear that the ROEs contained in
AFUDC booked for Plant Farley are too low to compensate APCO
fairly, in the event of a sale of an interest in Plant Farley,
for the risk borne by APCO in bringing the project to its
current, highly successful status. 1If, contrary to its view of
the License Condition, APCO were required to sell an interest in
Plant Farley at a price based on a some calculation of costs, an
adjustment to reflect this risk factor would be essential.

C. APCO's Negotiating Position on the Issue

of Percentage Ownership Share is Consistent
With the License Condition

The disayreement over the percent ownership interest
required to be conveyed also appears to reflect posturing by AEC
designed to prolong the negotiations. The License Condition
unambiguously bases the formula for determining the percentage to
be sold on "the respective peak loads of AEC and the Licensee."
As explained in the affidavit of Mr. Franklin, 70/ AEC has taken
the position in negotiations that wholesale power sales made bv
SEPA to AEC's "off-system” members should be included in AEC's
peak load for the purpose of the calculation. This position just
does not conform to the clear language of the License Condition,
and APCO has therefore been unwilling to treat power supplied by
SEPA as loads of AEC to be considered in determining AEC's peak
load. It is this conflict which accounts for the difference

between APCO's offer to sell a 6.26% interest and AEC's demand

that APCO transfer 6.7% of the plant to AEC.

70/ Franklin Affidavit, p. 33.
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AEC's position would deny that SEPA has any wholesale load
respcnsibility in Alabama, since it effectively treats all loads
served by SEPA as being loads of other parties. This is
inconsistent with the analysis of the Department of Justice
witness Wein, whose testimony on market shares, discussed in the
Licensing Board's decision at 5 NRC 881, shows SEPA having a 2%
share of the wholesale market in Central and Southern Alabama.
Indeed, throughout the entire proceeding, the SEPA loads were
recognized as loads of SEPA, not loads of AEC or APCO.

Moreover, AEC's position is inconsistent with the position
which it has taken only recently in connection with treatment of
SEPA's sales to AEC's off-system customers on whose behalf APCO
wheels AEC's power. In correspondence between APCO and AEC, AEC
was given the option by APCO of having this load treated as a
load of AEC or a load of SEPA. AEC unambiguously chose to have
it treated as a SEPA load. 71/

The difference between the percentage share offered by APCO
(6.27%) and AEC's position (6.7%) amounts to approximately 7.4
megawatts of name plate capacity. At a tine when the cost of
replacement capacity exceeds $2000 per kilowatt, it should be
recognized that the retail customers of APCO have a great deal at
stake - particularly since AEC is not proposing to pay
replacement cost for such capacity. During the arguments before
the Eleventh Circuit, the attorney representing the NRC and the

Department of Justice stated that the Appeal Board's order would

71/ 1d., Attachment 8.



result in a sale of only 4 - 6% of the plant. That
representation was apparently relied on by the Eleventh Circuit.
Nevertheless, AEC purposefully misreads the License Condition to
demand a 6.7% interest in the plant.

D. APCO's Negotiating Position on the Other

Issues Raised by AEC is Responsible and
Commercially Reasonable

The License Condition is silent with respect to a number of
terms and conditions that might appropriately be included in a
contract for the sale of an ownership interest in a facility such
as Plant Farley. For example, the condition does not suggest the
content of provisions relating to apportionment of liability
between APCO and AEC, and does not deal with the subject of the
manner and security of payment by AEC for its share of capital
and operating costs. Since these matters must clearly be
resolved through good faith negotiations between the parties, the
applicable standard for measuring APCO's compliance with the
License Condition, where such issues are concerned, is simply
whether the terms proposed by APCO are consistent with good
business practice and are not, as AEC asserts, "plainly
unreasonable." 72/ AEC invokes this commercial standard when it
characterizes conditions in APCO's offer as "unreasonablle" and

"unconscionable". 73/ 1In fact, as will be shown below, APCO's

72/ AEC Enforcement Action Request, p. 10.

73/ 1d., p. 9.
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position on each of the issues listed by AEC 74/ is commercially
reasonable and justified by legitimate business considerations.
1. APCO's Security Proposals Represent Exercise of

Normal, Prudent Business Judgment

As a co-owner of Plant Farley, AEC would be responsible for a
proportionate share of the costs of operating, maintaining and
improving the facility. Payment of these expenses would normally
be consistent with AEC's own interest in protecting its invest-
ment in Plant Farley and in averting default under the purchase
and operating agreements. However, substantial amounts may be
due under these agreements in circumstances where Plant Farley is
no longer an economic asset. This is the case with respect to
decommissioning the plant at the end of its productive life,
which will involve costs that cannot be accurately determined in
advance, and the expenditure of which will not directly benefit
the owners. It is also true in the event of an occurrence such
as the incident that took place at the Three Mile Island Nuclear
Plant, which resulted in uninsured costs in excess of
$1,000,000,000 75/ and the likelihocod that the affected unit will
never be utilized.

A minority owner's motivation to pay these costs, at a time
when future production from the plant carnot be expected as the
reward, may depend on the extent to which avoidance of its

financial obligations is economically feasible. 1In APCO's uwn

74/ Eoo pp. 9-10.

15/ Kron Affidavit, p. 2.
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case, as Mr. Kron observes, an equity investment in excess of
$1,500,000,000 stands berind its performance. 76/ A firm with
less at stake might, however, be more tempted to avoid its
decommissioning and clean-up obligations.

Considerations such as these led APCO to seek reasonable
assurance that AEC will pay its share of all expenses which
arise. Analysis of AEC's recent financial statements reveals that
AEC's property is subject to an REA mortgage equivalent to the
net cost of its assets and creating a first lien on all its
revenues, 77/ and that, in contrast to APCO's strong financial
position, it has a "negative equity", 78/ its balance sheets
reflecting liabilities in excess of assets.

The concern that these facts caused APCO was reinforced by
its understanding of AEC's corporate structure. AEC, a generat-
ing and transmission cooperative, is, in effect, a subsidiary
wholly owned and controlled by its member distribution coopera-
tives, which provide AEC's only source of revenue by purchasing
their energy requirements from AEC under 45 year power supply
contracts. 79/ AEC's customers/owners will thus be able t

maintain AEC in a negative equity position and even, if

76/ 1d., p. 3.

77/ 1.

78/ Franklin Affidavit, p. 35.

79/ The term of these contracts is far shorter than the period

during which decommissioning costs may be incurred, such
that even if AEC were able to enforce its agreements with
its parent members these could terminate long before AEC's
obligations to APCO.
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economically advantageous, to dissolve AEC in bankruptcy proce-
edings and to replace AEC with another power supply subsidiary
free of the Farley Plant commitments. AEC's answer to these
concerns is that it should be trusted to act responsibly and to
refrain from legal maneuvers designed to avoid coumpliance with
the spirit of its obligations. However, in light of the actions
that have been taken by municipal and cooperative utilities in
the Pacific Northwest to avoid meeting similar commitments
regarding the WPPSS nuclear generating units, APCO cannot
prudently rely upon the assurance of AEC's current managers and
directors, who are unlikely, in any event, to remain in office
through the entire term of the Plant Farley agreements.

As Mr., Kron testifies, under the circumstances, and in light
of APCO's continuing responsibility as an NRC licensee for the
full costs of any necessary clean-up or decommissioning, attempts
by iPCO to reduce the risk that it will be unable to recover from
AEC the latter's proportionate share of the expenditures conform
to normal, pruient business practice. 80/ APCO submitted for
AEC's considecation several different security arrangements that,
alone or in combination, might accomplish this purpose, includ-
ing: a guarantee by REA of AEC's performance; a grant by AEC to
APCO of a second mortgage, behind REA, on AEC's facilities;

advance funding by AEC; 81/ and a guarantee by its members of

80/ Kron Affidavit, p. 3.
81/ This proposal does not appear in APCO's most recent offer.
Funding of decommissioning and disposal costs is, however,
(footnote continued)
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AEC's full satisfaction of its obligations. Contrary to AEC's
assertion, 82/ APCO has not demanded that all of these proposals
be accepted as a condition to the sale. APC)'s negotiating
position has been, rather, that some appropriate provision or
combination of provisions must be made to forestall its having to
pay costs AEC is contractually obliged to cover, and that the
various security provisions it has suggested accord with prudent
and reasonable business practice.

This claim is supported by Mr. Kron. Mr. Kren testifies, in
par:icular, that the option of obtaining a payment guarantee by
AEC's member cooperatives is a highly desirable one. 83/ 1Indeed,
the standard commercial approach taken by a firm contracting with
a subsidiary having little or no net worth is to engage the
commitment of its more credit worthy parents. This is especially
appropriate in this case, where AEC's "parents" are both the
direct economic beneficiaries of AEC's participation in Plant
Farley and AEC's sole revenue source. AEC's members have access
to a stream of revenue from ..eir customers, who rely on them for
service and are the ultimate beneticiaries of the agreements
between APCO and AEC. AEC's members cannot be harmed by formally
guaranteeing payment of obligations that they assert they are

already bound by their power supply contracts with AEC to meet

(footnote continued from previous page)
consistent with FERC practice where a power supply company
is involved.

82/ AEC Enforcement Action Request, pp. 9-10.

83/ Kron Affidavit, p. 4.
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in any event. APCO's request that AEC's members provide such
security thus meets the standard of commercial reasonableness
contempléted in the license condition.
26 The Liability and Indemnity Clauses Proposed by

APCO Are Commercially Reasonable

The license condition contemplates that APCO will continue
to conduct "the day-to-day operation of the plant," and permits
APCO to condition its offer to sell an ownership interest on
AEC's agreement not to interfere. A high degree of managerial
experience and competence is essential to proper operation of a
facility such as Plant Farley. The requisite management skills
are certainly of significant economic value; APCO is nonetheless
willing to make these available to AEC on a basis that is
intended merely to compensate APCO for AEC's proportionate share
of the true costs of operating Plant Farley. In such circum-
stances, a disclaimer of liability for claims that do not result
from willful misconduct is in fact common practice where joint
ownership of nuclear projects is concerned. 84/

AEC contends that it is "unconscionable" for APCO to limit
its liability to AEC for the consequences of operating decisions
and to insist that AEC be responsible for a proportionate share

of any fines or penalties assessed against the owners of the

84/ Other participation agreements for nuclear generating plants
that contain similar provisions include agreements
pertaining to the St. Lucie, Pilgrim, South Texas and
Clinton Plants.
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plant. 85/ AEC also complains that "APCO refuses to make even
the barest commitment to operate the Farley Plant in a reasonable
manner." 86/ The implication that AEC's agreement to contribute
its proportionate share to the payment of any damages or fines
may encourage APCO to ignore its obligations to the NRC as
licensee of a nuclear generating facility and to its shareholders
and customers to conduct i“s operations in a prudent and
reasonable manner is absurd. The best ~vidence of APCO's
commitment to operate Plant Farley reasonably and conscientiously
is the $1.5 billion equity investment of APCO's shareholders that
is at risk with respect to APCO's 94% interest in Plant Farley.
APCO asks only that AEC assume its proportionate share of all
costs that result from mistakes that were not intentional on the
part of APCO's management., AEC desires to share in the benefits
of APCO's successful operation of Plant Farley but to shirk the
attendant risks.,

AEC's apparent wish that APCO not only bear AEC's share of
the risk of third party liability, but also assume liability to
AEC, is outrageous. AEC expects APCO to assume sole operating
responsibilities on a non-profit basis, while remaining fully

liable to AE. for unintentional as well as willful conduct, and,

85/ AEC Enforcement Action Request, p. 10. AEC erroneously

T asserts that APCO secks to hold AEC liable for penalties
relating to conduct which occurred prior to AEC's ownership
participation. APCO does not take such a position.

86/ 1d.
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moreover, seeks to avoid its proportionate share of responsibil-

ities to third parties. The License Condition clearly does not

require that APCO agree to such an unreasonable demand.

3. APCO's Negotiating Position With Respect to Regulatory
Approvals is Taken in Good Faith and Is Commercially
Reasonable
AEC also complains about what it describes as APCO's refusal

"to agree in any way tc assist in the gaining of necessary

regulatory approvals for AEC's acquisition of its ownership

share" of Plant Farley. 87/ Such a characterization of APCO's
position is not at all accurate. APCO's position on this issue

was stated by APCO Executive Vice President Jesse Vogtle in a

letter dated September 26, 1983, to Charles Lowman, Manager of

AEC, as follows:

"APCO is willing to assure AEC that it will

furnish AEC any information which APCO has

that is needed for AEC to process any appli-

cation for necessary approvals. APCO is

unwilling to commit that it will forego any

right or duty that it may have to object to

the approval. It will make any formal

application to NRC that may be required for

NRC to determine whether AEC should become a

licensee, however, in so doing it shall not

waive its right to comment as it sees fit

during the approval process.” 88/

AEC makes no effort to explain why APCO's unwillingness to

muzzle its right to express its own views and to come forth with
information that AEC may wish withheld from governmental agencies

is unreasonable. The "gag rule" sought here to be imposed by AEC

87/ AEC Enforcement Action Regquest, p. 10.

88/ Franklin Affidavit, Attachment 9.
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is not an ordinary condition to a commercial contract, and would
require APCO to act in ways contrary to the candid behavior
normally expected of parties offering information to regulatory
bodies. APCO's stated intention to provide any material in its
possession required by any government agency to evaluate AEC's
applications, without agreeing to iimit its participation in the
approval process to accord with AEC's demands, is both commer-
cially reasonable and appropriate in the context of the
regulatory process.
4. APCO's Negotiating Position with Respect to Incremental

and Not Precisely Quantifiable Costs is Commercially

Reasonable and Consistent with the Spirit of the License

Condition

As the discussion in III, B, above, demonstrates, the
license condition is not a penalty and does not conter-' te that
APCO will in any sense subsidize AEC's acquisition of an owner-
ship interest in Plant Farley. 89/ At minimum, APCO is entitled
to recover in the sales price a pro rata share of its total
actual costs as of the date of sale. This principle applies with
even greater force with respect to costs that will be incurred

upon or following the sale, and necessitates that the continuing

89/ The antitrust laws do not require even a monopolist "to
affirmatively assist potential competitors by subsidizing
their entry into the marketplace or granting them
preferential access to a unique facility." Town of Massena
v. Niagara Mohawk Power Corp., 1980-2 Trade Cas. (CCH) § 63,
526, at p. 76, 814 (N.D.N.Y. 1980).
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expenses of owning, operating and modifying the plant be shared
by the owners in proportion to their interests. APCO's cffer is
based on this understanding, which is not challenged by AEC.

In its Enforcement Action Request, \EC criticizes two
applications of this basic approach. 1In particular, AEC objects
to APCO's proposals that AEC be responsible for incremental costs
experienced solely as a result of the sale, 90/ and that AEC pay
certain fees associated with APCO's costs of operating,
maintaining, improving, and acquiring nuclear fuel for the
facility. 91/

It is apparent, however, that APCO's position on these
issues is reasonable and in accord with the underlying intent of
the license condition, and that AEC's complaints are unjustified.
APCO's most recent offer requires AEC to pay "incremental costs
experienced by APCO solely as a result of the sale to AEC of an
ownership interest in the Farley Plant including, but not limited
to: (a) the adverse impact on APCO of any tax legislation, or
interpretation of tax laws; (b) special accounting requirements;
(c) requirements of REA, or other governmental agency, which APCO
would not have incurred but for AEC's participation." 92/ An
example of such costs concerns the "Buy American" clause that,
according to AEC, must be contained in any contract executed by a

cooperative that intends to utilize a financing subsidy from the

90/ AEC Enforcement Action Request, p. 10.
2_1_/ I_d’u’ ppo "'So
92/ Franklin Affidavit, Attachment 10, p. 16.
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REA. 1If compliance with this provision increases the costs of
materials for a capital improvement to Plant Farley, AEC, the
beneficiary of the REA subsidy, should bear all of these costs.
Certainly, they should not fall upon APCO's customers. APCO's
objective is to preclude the possibility that it will be liable
to pay the lion's share of expenses that represent, in effect,
costs of AEC's entry, rather than project costs. Assumption of
such an obligation equates to a subsidy of AEC's participation,
and is clearly not the sort of commitment a prudent businessman
would make.

APCO's position on the operating expense issue is also
commercially reasonable. As Mr. Franklin testifies, successful
operation of a nuclear project is a costly, valuable service. 93/
APCO recognized that its accounting system does not capture
completely the total costs associaced with the plant's operation,
particularly the cost of management attention paid specificaily
to the facility. 94/ As the Director is acutely aware, the NRC
demands that the operation of nuclear power plants receive an
extraordinary level of "hands on" attention by management., APCO
complies fully with the spirit of this policy. APCO's most
recent proposal therefore includes an assessment against AEC of
an additional 10% of its pro rata share of the cperating and
maintenance expenses to cover costs to APCO that are not

susceptible to precise quantification. Whether this assessment

3/ Lgo' po ‘1-‘2.

9 / lgo' ppo ‘2-‘30
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is referred to as an operating fee, 95/ or as an allowance for
unquantifiable costs, it is less than amounts routinely allowed
by FERC for such costs, 96/ and represents a reasonable and
prudent attempt to reduce the likelihood that AEC will avoid its

proportionate cost responsibility.

IV. CONCLUSION
It is clear for the reasons stated above that APCO's offer
was presented in good faith and complies with the standards of
the License Condition. Therefore AEC's Enforcement Action
Request should be denied.
Respectfully submitted,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Commission

In the Matter of

ALABAMA POWER COMPANY

(Joseph M. Farley Nuclear Plant
Units 1 and 2)

Operating Licenses

Nos. NPF-2 and NPF-8

N N N S

PETITION OF ALABAMA

POWER COMPANY FOR A

DECLARATORY ORDER

Alabama Power Company ("APCO") respectfully requests

that the Commission institute proceedings leading to the issuance
of a declaratory order clarifying APCO's obligations under
antitrust condition number 2.F.(2) contained in APCO's Operating
Licenses Nos. NPF-2 and NPF-8, as such licenses were amended on
August 10, 1981. ("License Condition"). The License Condition,
imposed following the antitrust review which was conducted
pursuant to Section 105¢ of the Atomic Energy Act, requires APCO
to offer to sell to Alabama Electric Cooperative, Inc. ("AEC") an
ownership interest in the Joseph M. Farley Nuclear Plant, Units 1
and 2 (“"Farley Plant"), at a price to "be established by the
parties through good faith negotiations"” which "will fairly
reimburse Licensee for the proportionate share of its total costs
++sincluding, but not limited to, all costs of construction,

installation, ownership and licensing ...."



APCO makes this request because APCO and AEC have
differing opinions concerning the proper interpretation of the
License Condition and have been unable to agree on the essential
terms of the sale of the ownership interest in the Farley Plant.
A declaratory order issued by the Commission would be the most
efficient and expeditious means of resolving the differences.

The Commission clearly has the authority to render a
declaratory order, and declaratory relief is particularly
appropriate in this instance. The original antitrust proceeding
before the Commission lasted over 9 years, involved 170 days of
hearings, and culminated in a 157 page initial decision and an 87
page Appeal Board decision. Judicial review added another 3
years to the process. In fairness to the parties and in the
interest of administrative efficiency and economy, this issue
should be resolved as expeditiously as possible by the Commission
itself without setting in motion still another round of adjudi-
catory hearings that would prolong the uncertainty over the
ownership interests in the Farley Plant and divert the valuable
time and resources of the NRC Staff and the other parties from
other, more pressing tasks. Moreover, the issues presented
involve important policy questions that can, and should, be
resolved by the Commission. As demonstrated below, the proce-
dures here suggested would make it possible for the Commiseion to
resolve those questions without instituting burdensome and
lengthy administrative proceedings and without unduly involving

itself in matters of detail.



In further support of its petition, APCO submits the

following:

I. Need for a Declaratory Order

The License Condition was imposed by the Atomic Safety
and Licencing Appeal Board ("Appeal Board") in its order dated
June 30, 1981, 1/ and was incorporated in amendments to the
operating licenses for the Farley Plant issued on August 10,
1981. 1In pertinent part, it reads:

2. Licensee shall offer to sell to AEC
an undivided ownership interest in Units
1 and 2 of the Farley Nuclear Plant.

The percentage of ownership interest to
be so offered shall be an amount based
on the relative sizes of the respective
peak loads of AEC and the Licensee
(excluding from the Licensee's peak load
trat amount imposed by members of AEC
upon the electric system of the
Licensee) occurring in 1976. The price
to be paid by AEC for its proportionate
share of Units 1 and 2, determined in
accordance with the foregoing formula,
will be established by the parties
through good faith negotiations. The
price shall be sufficient to fairly
reimbuse Licensee for the proportionate
share of its total costs related to the
Units 1 and 2 including, but not limited
to, all costs of construction, instal-
lation, ownership and licensing, as of a
date, to be agreed to by the two
parties, which fairly accommodates both
their respective interests. The offer
by Licensee to sell an undivided
ownership interest in Units 1 and 2 may
be conditioned at Licensee's option on
the agreement by AEC to waive any right

1/ Alabama Power Company (Joseph M. Farley Nuclear Plant Units
1 and 2), ALAB-646, 13 NRC 1027 (1981), aff'd, Alabama Pcwer
Company v. Nuclear Regulatory Commission, 692 F.2d 1362
(11th Cir. 1982), cert. denied, 104 S.Ct. 72 (1984).



of partition of the Farley plant and to
avoid interference in the day-to-day
operation of the plant.

S;on after the Appeal Board Order became effective,
APCO began to provide information for AEC'r review. AEC
indicated a desire to review a substantial amount of financial
and other data before commencing substantive negotiations over
acquisition of an interest in the Farley Plant. 2/ 1In March
1983, AEC indicated that it was prepared to proceed with
negotiations, and in April 1983 APCO communicated its initial
offer to sell an interest in the plant to AEC. (See Appendix 7).
Negotiations have continued until the present, 3/ and Appendices
10, 11 and 12 are copies of the Purchase and Ownership Agreement,
the Operating Agreement, and the Nuclear Fuel Agreement that
comprise APCO's current offer to AEC. These negotiations have
failed to resolve several fundamental issues as to the
interpretation of the License Condition.

While the parties to the negotiations undoubtedly hold
different perceptions concerning the reasons for this disagree-~
ment, it is primarily due to conflicting interpretations of the
broad, general terms of the License Condition. It is APCO's

position that AEC has exhibited a persistent unwillingness to

compromise cn a number of critical issues set forth in the

2/ See Appendices 5 and 6. Appendices 1 through 4 reflect

AEC's requests for, and APCO's provision of, data for review
by AEC's consultants. .

. 3/ See Appendices B8 and 9, summarizing the positions of the

parties in the fall of 1983. More recently, the parties’
exchange of positions is reflected in Appendices 13 and 14.



agreements that were to be "established by the parties through
good faith negotiations" and on a basis that "fairly accommodates
both their fespective interests.” (Some of these issues are
described in greater detail in Section III, below.) In any
event, further negotiations between the parties do not seem
likely to resolve the differences.

As a result of the dispute over interpretation of the
License Condition, APCO remains obligated to comply with the
License Condition and yet faces uncertainty as to when and
whether AEC will ever actually purchase an ownership interest.
This uncertainty leads to an unfair situation in which APCO
continues to be responsible for all the costs associated with the
Farley Plant, while AEC, on the other hand, retains what is in
effect an option to buy an ownership interest while it avoids
sharing any of the risks or costs associated with continued

reliable operation of the Farley Plant. i/

4/ The current state of uncertainty may also serve AEC's
economic interest. According to APCO's studies, if AEC were
to purchase an ownership interest in the Farley Plant in
1984 at any price equal to or greater than APCO's cost
attributable to the interest transferred, under any of
several assumptions, AEC's average power cost would increase
in the near term. A "cross-over" point would probably be
reached at some time in the late 1980s or early 1990s, and
thereafter ownership of the Farley Plant would probably
reduce AEC's average power costs. This situation exists
because any interest in the Farley Plant acquired by AEC
would be used to replace wholesale power now purchased by
members of AEC from APCO. APCO's wholesale rates are very
low at the present time because a large percentage of the
generation used by APCO consists of coal plants installed at
the lower costs that prevailed in the 1950s, 1960s, and
1970s. As new capacity is acquired by APCO, its wholesale
rates will increase. On the other hand, absent the need for
ma,or repairs or capital improvements, the fixed costs



The uncertainty is clearly unfair to APCO and can only
be removed by the Commission's clarification of the precise
meaning of the terms of the License Condition and a determination
by the Commission of what APCO is requiread to do in order to

comply with the License Condition.

II1. Authority to Issue A Declaratory Order

The Commission clearly has the authority to issue a
declaratory order in this situation. Under Section 181 of the
Atomic Energy Act of 1954, as amended, the provisions of the
Administrative Procedure Act apply to all "agency actions" taken
by the Commission under the Atomic Energy Act. 42 U.S.C. § 2231.
Under the terms of the Administrative Procedure Act the
Commission "may issue a declaratory order to terminate a contro-
versy or remove uncertainty.” 5 U.S.C. § 554(e). The Commission
itself has previously held that it "has undoubted authority” to

issue such orders. Kansas Gas and Electric Company (Wolf Creek

1) CLI-77-1, 5 NRC 1, 4 (1977). As a policy matter, the
Commission has also encouraged the use of declaratory relief in
NRC proceedings in order to permit the "early resolution" of
issues. 1d. at 5.

Other federal regulatory agencies have utilized their
declaratory powers to clarify prior rulings and orders and to
interpret the terms and conditions of their own licenses and

certificates. See e.g., Atlantic Freight Lines, Inc., 51 MCC 175

attributable to the Farley Plant should remain relatively
constant over the life of the Plant.



: (ICC, 1949) (holding that an agency may properly issue an

interpretation of its own order); Western Radio Corp., 14 Ad L 24

479, 481 (Ffb. 1963) (holding that a respondent may reguest the
Commission's advice as to whether a contemplated course of action
will constitute compliance with an outstanding cease-and-desist

order); Archie's Motor Freight, Inc. (ICC, Div. 1, 1957) (holding

that the ICC may on proper request interpret a certificate
previously granted by it to a motor carrier). Reviewing courts
have also approved of the regulatory agency practice of granting
declaratory relief to licensees seeking clarification of prior
orders or seeking to remove uncertainties concerning activities

permissible under their licenses. See Southern Railway Co. v.

United States, 412 F. Supp. 1122 (D.D.C. 1976), where the court

approved the ICC's issuance of a declaratory order resolving a
dispute among carriers as to interpretation of a prior ICC order

approving shipping contracts. See also Chisholm v. F.C.C., 583

F.2d4 349 (D.C. Cir. 1976) (FCC action in issuing a declaratory
order modifying its previous interpretation of the "equal time"
provisions of the Communications Act is valid where taken to
eliminate uncertainty.)

As the recent correspondence between the parties (See
Appendices 13 and 14) illustrates, and as Section III of this
petition amply demonstrates, controversy and considerable
uncertainty exist here, arising out of a corflict as to the

proper interpretation to be given a License Condition imposed

‘ . under a prior NRC order. 1In such circumstances, the issuance of



declaratory order by the Commission would be particularly helpful
and appropriate. Issuance of a declaratory order affords, by
far, the mo;f efficient and expeditious method for resolving the
controversy in this case and providing the parties with a
mechanism for settling their differences over the proper
interpretation of the License Condition.

The License Condition and the resulting nego.iations
between APCO and AEC followed one of the most complex =nd
extensive proceedings ever conducted by the Commission.
Attempting to resolve the differences between APCO and AEC

regarding the proper interpretation of the License Condition by

means of another formal adjudicatory proceeding, 5/ would benefit

5/ AEC has filed a request, dated June 29, 1984, for
enforcement action pursuant to 10 C.F.R. § 2.206. An
enforcement proceeding is perhaps the most inefficient
procedure imaginable for interpreting the License Condition.
It is likely to involve lengthy consideration by the
Commission Staff followed by an evidentiary proceeding
before an Atomic Safety and Licensing Board, further
proceedings before the NRC's Appeal Board, and, ultimately,
review by the Commission.

APCO does not seek to avoid answering for its efforts to
date to implement the License Condition; the Commiszsion is
always free to seek to punish a licensee for a deliberate
violation of its license obligations. However, to delay a
Commission decision interpreting the License Condition until
the enforcement process has run its course would be
inefficient and unfair. After the Commission has issued a
declaratory order interpreting the License Condition, the
Commission, or its delegate, can consider whether any
punitive action against APCO is warranted, in light of the
guidance provided by the declaratory order. APCO is
confident that whoever decides that question will conclude
that no such action is justified.

Accordingly, APCO urges that any question of action under
10 C.F.R. Part 2, Subpart B be held in abeyance until the
Commission has issued the requested declaratory order.
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no one. There is simply no need to resort to another time-
consuming, personnel-consuming and resource-consuming trial type
adjudicatori.procceding in order to resolve the matter at hand.

We recognize, however, that the Commission will require
additional information concerning the various interpretations of
the License Condition that have been proposed by the parties
before it will be in a position to issue a declaratory order.
APCO therefore proposes that the Commission issue a notice of
receipt of this Petition which would provide an opportunity for
submission of comments by all interested parties and direct that
all such interested parties [ile memoranda, together with any
supporting affidavits and exhibits, relating to the issues raised
by this Petition, in accordance with the following schedule:

APCO Memorandum -- 30 days after date of
publication of the notice.

Memoranda by interested parties,
including AEC, other than the NRC Staff --_60
days after date of publication of the notice.

NRC Staff Memorandum -- 90 days after
date of publication of the notice.

APCO Reply Memorandum -- 120 days after
date of publication of the notice.

The Commission could then appoint a special master,
perhaps an Administrative Law Judge of the NRC, to review the
memoranda submitted and conduct any further investigation of the
issues deemed necessary by the Commission. The Commission could
empower the special master with authority to require or permit

the submission of such additional information or memoranda as
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approp: iate, to create a record on which the Commission can
resolve the issues presented in this petition. Upon completion
of thre fact.éathoring process, the special master would submit a
report to the Commission. This report could clarify the issues
for Commiseion decision and contain proposed findings as to any
factual matters that need be resolved in order for the Commission
o reach and dispose of these issues. Thus, the Commission
itself could decide the basic questions concerning the meaning of
the License Conditions without expending any unnecessary time on
subsidiary matters. 6/

The designated special master could take e.‘dence and
require additional submittals from the parties, but he would not
be reguired to conduct a formal adjudicatory proceeding with the
attendant rights of discovery, testimony, and cross-examination
that generally prevail in NRC adjudicatory proceedings. A less

than full-fledged procedure, characterized as "investigative" in

nature, was previously approved by the Commission in Consolidated

Edison Company (Indian Point 2), CLI-81-1, 13 NRC 1, 5, ft. 4

{1981). See also Corsolidated Edison Company, CLI-B1-23, 14 NRC

5i0 {1981), revising footnote 4.

6/ The interpretation ultimately given the License Condition
involves basic policy questions of fairness to two groups of
ultimate customers, APCO's and AEC's. We urge that these
judgments be made by the Commission itself and not be
dclegated, even in the first instance to the special master.
Thus, APCO's proposal is that the special master prepare a
ieport that enables the Commission to reacl the policy
gquestions efficiently, not an initial decision in which he
undertakes to recommend policy.
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Since a declaratory proceeding to resolve conflicting

interpretations of an NRC license condition would nct involve

-

“the granting, suspending, revoking, or amending of any license

or construction permit . . .", 42 U.S.C. § 2239(a)(l), neither

the Atomic Energy Act nor the Administrative Procedure Act

require procedures more formal than those proposed. 7/ The

Commission has the authority, therefore, to fashion fair and

efficient informal procedures, which do not offend the require-

ments of due process. 8/

The adoption of the foregoing schedule by the

Commission would comport with all applicable legal reguirements,

provide all interested parties with an opportunity to be heard,

and,

just as importantly, ensure that this issue is resolved in a

timely and efficient manner.

The trial type hearing procedures specified in the APA apply
only to adjudications "required by statute to be determined
on the record after opportunity for an agency hearing."

5 U.S.C. § 554(a). Wwhere, as here, 42 U.S8.C. § 2239(a) does
not apply, an "on the record" hearing is not required, and
the APA is silent as to adjudicatory procedures. 1Illinois
v. MRC, 591 F.2d 12, 13-14 (7th Cir. 1979). The procedural

requirements contained in the Commission's Rules of

Practice, 10 C.F.R. Part 2, Subpart G, are also
inapplicable. 4. See 10 C.F.R. § 2.700, defining the
scope of the subpart.

Even when a proceeding involves an amendment to a license
and thus is subject to Section 189 of the Atomic Energy Act,
42 u.s.C. § 2239(a)(1), informal notice »nd written comment
nrocedures have beer held to satisfy thLe emands of due
procesy as well as the mandates of the Atomic Energy Act and
its implementing regulations. City of West Chicago v. NRC,
701 F.24 632, 646-47 (7th Cir. I§5§
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III. Ma“ters in Dispute Between APCO and AEC

The following is a summary of the principal mattere
tha+ APCO b‘ii‘VCI ate in active dispute between APCO and AEC
concerning the terms and conditions of the Purchase and Ownership
Agreement. 9/ It is not APCO's purpose here to argue the merits
of these issues; that would be done by all parties in the
memoranda submitted %o the Commission as described in Section 1II,
above. The purpose of the following is t. acgquaint the
Commission with the nature of the principal matters clearly in
dispute and to demonstrate the need for declaratory relief.

1. Ownership Interest to be Transferred

APCO's offer to sell an ownership interest is based on
a sale of 6.26% of the Farley Plant. AEC contends the figure
should be 6.70%. The difference reflects a dispute over the
interpretation of the License Co .dition, which bases the share to
be sold on the relative sizes of the peak loads of AEC and APCO,
not those of other parties. AEC derives its higher percentage by
including firm power sales by the Southeastern Power Administra-
tion to certain of AEC's wholesale customers within the firm load
gsarved by AEC. APCO's method measures firm load commitments of

AEC and APCO at the time of their respective peak., in 1976.

9/ As Appendices 8, 9, .3 and 14 reflect, other, less
fundamental disagreements also exist between the parties.



e Initial Sale Price

The price contained in APCO's initial offer was
$1568.00 pe;.kilowatt predicated on the nameplate rating of the
plant, which is well below the reasonable value of the completed
plant. The price gave weight to APCO's actual costs, as well as
to the fact that APCO's investment was made in 1970-1981 dollars,
while the sales price will Le paid in considerably less valuable
1984 dollars. It also reflected that APCO suffered the
considerable risks of financing and constructing the nuclear
plant to completion.

AEC has responded to this initial offer, not with a
counter offer, but with a statement of philosophy. Notwith-
standing the language of the License Condition, AEC has refused
to agree to payment of a price even approaching APCO's actuval
costs. Rather, it asserts that it will pay only that amount
which it would have paid had it purchased, in 1971, a 6.7%
interest in the plant at AEC's cost. While AEC has not revealed
what this figure might be, it is beyond question that the amount
will not even compensate APCO for its actual costs to date.

3 Security Arrangements

AEC's balance sheet reflects that it has a "negative
equity” - that is, its liabilities exceed its assets. 10/ APCO
has therefore requested that AEC provide some security for its

share of the future orgoing operating costs of the plant, as well

10/ APCO has in excess of $1 billion in equity standing behind
its obligations, compared to the negative equity position of
AEC.
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as the decomissioning costs once the plant stops producing
electricity. Several methods of providing security have been
suggested. AEC has failed to provide any concrete response on

this issue.

4. Participation in Day-to-Day Operation of
the Farley Plant

AEC insists that it be permitted to station a
representative at the Farley Plant site on a permanent basis.
APCO believes that this would inevitably result in "interference
in the day-to-day operations of the plant," in violation of the
License Conditions. APCO has offered to provide AEC with other
means of keeping clesely informed of plant operations, including
periodic reports and site visits which do not interfere with
APCO's operation of the Farley Plant or jeopardize safety. In
the interest of safety and efficiency of plant operations, APCO
is convinced that only one owner/operator should be on site. AEC
has made no attempt to justify its insistence on the most

intrusive alternative.

IV. Terms of the Proposed Declaratory Order

APCO requests that the Commission declare the
following:

(1) APCO's offer to sell a 6.26% undivided interest in
the Farley Plant for a price of $168,865,000.00 and on the terms

and conditions provided in the Purchase and Ownership Agreement,
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the Operating Agreement, and the Nuclear Fuel Agreement appended
hereto is a reasonable, good faith business offer which compl ies
with APCO’l-;bliqntion under the License Condition.

(2) 1If the Commission is unable to reach, without
qualification, the conclusion stated in (1), above, APCO
requests, in the alternative, that the Commission provide
guidance as to the additional or different terms that APCO is
required to offer in order to effect compliance with the License
Condition.

(3) 1In either event, APCO requests that the Commission
declare that APCO's obligations under the License Condition shall
be fulfilled by offering to AEC, within sixty (60) days of the
effective date of the Commission's final order on this Petition,
a copy, executed by APCO, of each of a Purchase and Ownership
Agreement, an Operating Agreement, and a Nuclear Fuel Agreement
in the form appended hereto, modified to the extent necessary to
comply with any ruling of the Comrisgion in response to item (2),
above, unless, within sixty (60) days of its receipt thereof, AEC
accepts such offer by delivering to APCO such tendered

agreements, fully executed by AEC.



V. Conclusion

-

For the foregoing veasons, APCO respectfully requests
that the Co;mincion adopt procedures similar to those suggested
in Section 11, above, and, following such proceedings as may be
appropriate, issue a declaratory order addressing the issues
raised in this Petition.

Respectfully submitted,

S§. Eason Balch
Robert A. Buettner

Balch, Bingham, Baker, Ward,

Smith, Bowman & Thagard
Post Office Box 306
Birmingham, Alabama 35201
(205) 251-8100

. Harold F. Reis

Holly N. Lindeman
Newman & Holtzinger, P.C.

1025 Connecticut Avenue, N.W.
wWashington, D.C. 20036

(202) BH2-8400 ‘
v
By: ?ﬁ;%?/ /Lj’ C;z;a“,

aro Reis

July 3, 1984



AFFIDAVIT OF H., ALLEN FRANKLIN

My name is H. Allen Franklin. I am Executive Vice
President of Southern Company Services, Inc. ("SCS") which is
the service company organized pursuant to the authorization of
the Securities and Exchange Commission under the Public
Utility Holding Company Act of 1935 to perform services for
the operating companies of The Southern Company. Prior to ac-
cepting my present position in May, 1983, I was Senior Vice
President of Alabama Power Company ("Company" or"APCO") where
I had responsibility, among other duties, for planning of the
Company's bulk electric power supply system, incluling the
generation and transmission facilities.

Most of my career in the electric utility industry has
involved system planning, including the projection of expected
demand and energy usage by customers and evaluation of alter-
native means to satisfy such requirements. This task involves
determining the price for alternative resources and remaining
abreast of the prices at which utilities in the region can
generate and sell electricity. While at APCO, and in my
present job with SCS, my responsibilities have included nego-
tiations to acquire generating facilities; to sell ownership
interests in generating facilities; to sell bulk power from
the facilities of APCO (such as the unit power sales with
Florida Power & Light, Jacksonville FElectric Authority in
Florida and Gulf States Utilities); and to purchase power from

others (such as cogenerators).



In mid-1981, I was in charge of a special task force en-
gaged in the development of a proposal for the sale of a joint
ownership interest in jenerating facilities to the Alabama
Municipal Electric Authority, a newly formed organization in
Alabama whose members included several wholesale customers of
APCO. In the development of this proposal, we conducted a
survey of the manner in which joint ownership arrangements had
been developed by other utilities. In August, 1981, shortly
after the license was amended requiring APCO to offer to sell
an ownership interest in the Farley Nuclear Plant to Alabama
Electric Cooperative, Inc. ("AEC"), Mr. Farley, President of
APCO, asked me to expand my assignment to include the develop-
ment of a basis for an offer to sell an ownership interest in

the Farley Nuclear Plant to AEC.

I. Background:
APCO initiated planning for the Farley Plant in 1968,

A certificate of convenience and necessity to build Unit 1 of
the Farley Plant was issued by the Alabama Public Service
Commission ("APSC") in 1969. The Company entered into a con-
tract with Westinghouse Electric Corporation in 1969 for the
purchase of the nuclear steam supply system and the turbine
generators.,

The Company received its Operating License for Unit 1 in
June, 1977, following the completion of the antitrust hearings
by the Atomic Safety and Licensing Board. Those hearings

resulted in the issuance of an Order requiring APCO to sell to



; AEC unit power from the Farley Plant at APCO's cost, including
.‘ the cost of money invested. The license condition was as

follcws:

Licensee will sell to Alabama Electric
Cooperative, Inc. ("AEC"), unit power from
Units 1 and 2 of Joseph M Farley Nuclear
Plant. The amount of capacity to be sold
by Licensee from such units to AEC shall
be an amount based on a ratio of (a) the
aggregate coincident demand of all
wholesale-for-resale members of AEC in
Alabama during the hour of peak demand on
the electric system of Licensee in 1976 to
(b) the sum of such coincident demands of
AEC and the territorial peak-hour demands
of Licensee (excluding therefrom the peak-
hour demands imposed by members of AEC
upon the electric system of Licensee)
during the hour of peak demand on Licen-
see's electric system in 1976. Contrac-
tual arrangements will be entered into
between Licensee and AEC by the terms of
which AEC will be entitled to purchase and
‘ receive the percentage of electrical out-
put of the respective Farley units deter-
mined in acrordance with the foregoing
ratio. Such output from the respective
units will be supplied by Licensee to AEC
for the entire commercial service life of
the particular un.ts. Such contractual
arrangements will also provide tha*t AEC
shall pay Licen-ee on a monthly basis for
the capacity portion of such unit power,
amounts representing che percentage of
Licensee's fixed costs in such nuclear
units based wupon the ratio described
above. Such contractual arrangements
shall also provide that AEC shall pay
Licensee on a monthly basis for the energy
portion of such unit power, amounts repre-

senting the percentag: f Licensee's vari=-
able costs incurred r the operation of
such units based up< the ratio of ene

generated for AEC's account to the tc 1
energy generated by such vaits duriv o a
billing month. The provisions of
contractual arrangements shall ¢
provide that the net effect of such pa,/-
ments to be made 'y AEC shall be th.. AFRC

will pay its roportionate sha: of
. Licensee's tota costs related to ‘-




nuclear units including, but not limited

to, all costs of construction, installa-

tion, ownership, licensing and operation

of such units, but no more than such pro-

portionate share. The contracts covering

such unit power shares shall embrace

pricing and charges reflecting conven-

tional accounting and rate-making concepts

established and applied by the Federal

Power Commission or its successor in

function, and any disputes concerning the

identification or application of such con-

cepts shall be determined by and in ac-

cordance with procedures of the Federal

Power Commission or its successor in

function.
Pursuant to the license condition, APCO wrote AEC in October
1977, making a detailed proposal to AEC for the sale of unit
power. In that proposal, Mr. R. E. Huffman offered to furnish
AEC any information which AEC desired in connection with the
plant. Under this proposal, AEC would have obtainad power
from the Farley Plant at the same costs which APCO obtained
power. A unit power arrangement envisions that the owner of
the plant invests debt and equity capital secured by the
owner. AEC would have paid, under such proposal, the cost of
capital which APCO invested in the plant, including the in-
ter * on d."t and the return on equity. The APCO unit power
proposal was in line with unit power sales contracts which
have been approved by FERC and the methodology followed by
FERC,

AEC responded to APCO's offer saying it was giving the
proposal to its lawyers and consulting engineers to study. In
January 1978, AEC again wrote saying its lawyers and engineers
had been preoccupied but that they were going to meet soon and

would contact the Company concerning the proposal. AEC never



sought clarification, discussions, or negotiations in any
manner concerning the Company's 1977 unit power sale proposal
for the nearly four years it was on the table prior to the
June 30, 1981 Atomic Safety and Licensing Appeal Board
("ALAB") 1license revision. Nothing else was heard from AEC
concerning access to power from the Farley Plant. To my
knowledge, there has never been any suggestion by AEC that
APCO was in violation of its license conditions during the
period June 1977 through August 1981.

In 1981, the second unit was ready for fuel loading and
an operating license, NPF-8, was issued on March 31, 1981l.
That lica2nse also contained the Order of the NRC that APCO
offer to sell to AEC unit power from the plant. The October,
1977 unit power offer to AEC was still outstanding at that
time. The offer covered both Unit 1 and Unit 2. During all
of this time, APCO had financed the Farley Plant with capital
obtained by it from debt and equity investors as was expressly
contemplated by the NRC License.

On June 30, 1981, four years after the operating license
for the first unit haa been received, the ALAB issued an order
requiring that the license condition be revised to require
APCO to offer to sell AEC an undivided ownership interest in
the plant. On August 10, 1981, the NRC issued Amendment No.
22 to Operating License NPF-2 and Amendment No. 4 to Operating
License NPF-8. The revised language of the condition is as

follows:
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Licensee shall offer to sell to AEC an
undivided ownership interest in Units 1
and 2 of the Farley Nuclear Plant. The
percentage of ownership interest to be so
offered shall be an amount based on the
relative sizes of the respective peak
loads of AEC and the Licensee (excluding
from the Licensee's peak load t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>