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MEMORANDUM FOR: Chairmen Palladino
Commissioner Roberts
Comnissioner Asselstin:
Commissioner Bernthal
Comniss ioner

ireclor

FROM: Johp"t. Zerks,

ice oN,PSTicy Evzluvation
SUSJECT: POSSIBLE APPROACHES TO A TMI-1 DECISION
EACKEROUND

On May 31, 1984, OGC 2nd OPE provided the Commission with 2 drzft order to
the parties in this proceeding 2sking for their comments on whether the
marzgement concerns had been sufficiently resolved so that the Commission
should 1if¢ the immecizte effectiveness of the origin§1 shutdown order pricr .,
to completion of review of any appezls From ALAB-772.° " This memorandum
upcztes the Commission's possible steps to § decision on the mznagement
jssues and on the overall restart question.® It is provided for issuance to
the parties and has been modified from ocur June 22 version which was provided
for your comment. Even if the Commission 1i7ted eiTectiveness on mznzgement
jssues, actuz) restart would still require other steps, which we will '
jcentify, such 2s resolution of the steam generator repair issue. Attachment
1 lists steps necessary to provide 2 basis for the Commission to decide how
to proceed, Attachments 2-5 outline the remaining steps to a decision and
other issues necessary for any restart for the mazjor 2pprozches identified.
For the purposes of this peper 211 zttachments assume ezch decision step is
resolved fevorably to licensee. An unfevorable decision would of course
tditer the steps.

1Thaz draft order noted that hercdwzre issues were being zddressed in the
cornext of Commission.review of ALA3-72%.

2As5uming +het the Commission approves resolution of the hardwazre issues
- she merits (ALAB-728), lifting effectiveness of the m2nagement issues
would complete 2ction on all the issues and would, therefore, 1ift the
effectiveress of the 1879 shutdown order. : ;
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The following cover the two major 2pproaches.

1. Independent ¢f the merits process, 2porove an order resolving the
o __ra2nacement 15SUeS TOr the DUTDOSE OF 11TTIiNG the evrectiveness o7 the

TC/C ShuLGOwn Orcer anC t2ke Other &CTI10nS necessary for 2 restart.

Issuing 2n effectiveness order would result in the ezrliest resolution of the
menzgement issues for the purpose of restart. Under this approach the
decision would be separate and independent from & decision on whether to
review ALAB-772 and, accordingly, assumes that the Commission is satisfied
thzs it has 211 the informetion it needs to meke such 2 mznagement issues
decision. Before 1ifting effectiveness, the Commission would alsy have to
approve the acdequecy of hardware (ALAS-728). Before zny restart could
actuzliy occur the Commission would 21so have to find no signiTicant hazards
considerztion recarding the steam generztor repzir license amendment (or the
hearings would have to be favorzbly completed) and determine that the UCS
2.206 petition on the EFW system does not preclude 2 restart cdecision. 1In
acdition, staff would have to complete 211 certification items. Attachment 2
outlines this approach. "

2.  Wait for comoletion of merits process before deciding on restart.

Deciding the restart question as part of the merits process could involve 2
number of variztions, ranging from Commission review and reversal of the .

hppez) Board's decision to reopen the record in ALAB-772Z, to not taking

review 2nd allowing the hezrings to be ccapleted prior to & restart decision.
~+achments 3, 4 and 5 outline the major variztiions.

Conclusion

The cheice of how to proceed should depend on the substantive question of
whesher the Commission believes the present record adeguately resolves the
concens which led <o meking the 1878 shutcown orcer immediztely effective.
Thet cuestion shoulc¢ be decided on the b2sis oFf the parties' comments on
litting effectiveness and OGC/0PE anzlysis of those comments. If the Commis-
<ica chooses noc: to issue &n effectiveness order, the choice of how to
proceed will then be mazde by decicing whether to review ALAB-772.
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cc: H. Plazine
S. Chilk



*Completed

“08C/0P: provide analysis of hardware issues to iﬂé Comﬁisﬁion-—

ATTACHMINT 1

STEPS TO A COMMISSION DECISION ON HOW TO PROCEED

ALAB-772 Issued (Complete)

[ALAB-728) (Complete)
Receive petitions and responses for review of ALAB-772 (Complete)

Receive parties' comments on ‘1ifting effectiveness of shutdown
order» ‘

0GC/0PZ provide analysis of ALAB-772 (mznzgement issues) and
ALAR-738 (TMI-2 leak rate issue)

0GC/OPE provide analysis of parties' comments and, i7 2ppropriate,
dreft of effectiveness order .

Adéress relevant motions not otherwise covered

Cormission decision on course of action

subsequent to preparation of this memorandum.



FUSTHIR STEPS IF COMMISSION CHDOSES TO MAKE EFFECTIVENESS DECISION
( INDEPERDZNI

I lssue Commission decision on harcware (ALAB-728) =

i. Receive and address Director's decision on UCS 2.206 petition on
EFW system

. A Commission provide comments on effectiveness order to OGC/0OPE

4. £¢irm Commission-zpproved redrafted order on management issues

8. Resolve steam generator repair issue

6. Staff complete certification

*Cozpleted subsequent to preparation of this memorandum.

ATTACHMENT 2



ATTACHMEINT 3

FURTHER STEPS IF COMMISSION CHOOSES NOT 7O REVIEW ALAB-772 AND CHDCSES TO
1 rU

WALT FUR COMPLETION OF FARAGEFENT ARD STEAM GEREAAITOR REARINGS
is Let review tim;fof ALA5-77? expire
S lssue Commission decision on whether to 1ift stgy of ALAB-738
3. Remanded hearings start
4. Receive and address Director's decision on.UCS 2.206 petition on

EFW System

5. Issue Co:mission'decision on hardware (ALAB-?ZQ)*

6. Board issue decision on steam generator repair issue

1. Bozrd issue decision on completed remanded hearings on management
8. 1¢¥ Board decision is favorable to licensee, review Board decisioﬁ

and, if appropriate, issue Commission decision on manzgement jssues
1ifting effectiveness of shutdown order

8. Steff complete certification

*Completed subsequent to preparation of this memorandun.



ATTACHMEINT 4

FURTRER STEPS IF COHMISSION REVIEWS ALAB-77Z AKD DECIDES TO

Issue Commission decision to review ALAB-772
Cormission determine how to proceed on ALAB-738

Receive and 2ddress Director's decision on UCS 2.206 petition on
EFW system

lssue Commission decision on hardwzre (4LAB-728)x

Receive parties' briefs and reply briefs on review of ALAB-772 and,
if 2pproprizte, ALAB-738

6. 0GC/OPE provide paper to Commission on reso1ut1on of ALAB-772 and,
if appropriate, ALAB-738

y Resolve steam generator repair issue

8. Cormission issues merits decision on ALAB-772 and, if approprizte,
jesues merits decision on ALAB-738

.
.

Stz¥f complete certification

w
.

*Cozpleted subsequent to preparation of this memorandum.



ATTACHMENT 5

» 8 Issue Commission decision to review ALAB-772

: Commission determine how to proceed on ALAB-738

3. Receive and address Director's decision on UCS 2.206 petition on
EFW

4, Issue Commission decision on hzrdware (ALAB-729) *

S. Receive parties':briefs and reply briefs on ALAB-772 and, if

approprizte, on ALAB-738

6. 0GC/OPE paper to Commission anzlyzing ALAB-772 and, if
appropriate, on ALAB-738

7. Issue Commission decision affirming ALAB-772 and, if eppropriate:
ALAB-738

8. Remeﬁded management hearings start

g. +Board issues decision on steam generztor repair issue

10. Board issues decision on completed remenced hezrings on management

11. 1¢ Board decision is favorable to licensee, review Board decision,

and, if appropriate, issue Commission decision on management issues
1ifting effectiveness of shutdown order

i2. Staff complete certification

*Completed subsequent to preparation of this memorandum.



ATTACHMENT

wWhat has the Commission dcne about the failure of GPU to provide the

report to the Commission?
The Commission on April 18, 1983 requested the NRC staff to determine
whether the Faegre and Benson Report on the Hartman allegations should
have been submitted in a more timely fashion to the Commission. A copy of
the staff's June 29, 1983 response is enclosed. As noted in staff's
memorandum, the Faegre and Benson Report contains a technical analysis of
the Hartman allegations, but it does not evaluate the role or knowledge of
any individuals other than Hartman in the alleged acts. The staff found
that the underlying data used in the Faegre and Benson Report was already
available to it, that the Report did not add substantially to the
information of which the NRC was aware at the time the Report was
prepared, and that failure to provide the Report to the NRC did not

constitute a material false statement.

The staff further concluded, however, that 1icensee should have provided

the Report to the Licensing Board because, although the essential thrust
of the Hartman allegations was known by the Board and parties, any uncer-
tainty should have been resolved in favor of notification. Staff noted in
this regard that it also could be subject to criticism for not providing
the Board with additional information on the Hartman matter, but that it
did not do so in order to avoid any possible interference with the Depart-

ment of Justice investigation.




s P(’g 4
C" "H {

- 3 UNITED STATES
: \,‘." = .r= NUCLEAR REGULATORY COMMNISSION
- S £ WASHINGTON ©. C. 205858
* Darrinstn ::
zq.:;.‘de JUN 29 1233
MEMORARDUM FOR: Cheirman Pallading

Comnissioner Gilinsky
Commissioner Ahearne
Commissioner Roberts
Cormissioner Asselstine

FROM: William J. Dircks, Executive Director
' for Operations

SUBJECT: REPORTABILITY OF GPU INVESTIGATION REPORT AND DEPOSITIONS
RE HARTMAN ALLEGATIONS .

This is in response to the Commission's request of April 8, 1983, to determine
whether the 1980 Faegre and Benson Report (Report) concerning the Hartman
allegations and the 1982 depositions of Mr. Hartman should have been submitted
in a more timely fashion to the Commission.

Backaround

Harold W. Hartman, Jr. was 2 control room operztor 2t TMI Unit 2 until

the March 28, 1979 accident. In an interview conducted on May 22, 1979 by
the Office of Inspection and Enforcement (IE), Mr. Hartman made allegatiens
including that leazk rate tests used to show compliance with TMI-2 Technical
Specifications were manipulated in late 1978 and up until the accident with
the knowledge of &t least some supervisory personnel to avoid plant shutdown.
These allegations were further discussed in the Rogovin Special Inquiry
deposition of Hartman dated October 29, 1979 and in 2 WOR-TV (Channel 9)
interview of Hartman on March 24, 1980. The NRC initiated an investigation
into this matter in March of 1980, discussed the limited results of that
investigation with the Department of Justice (DOJ) and in April of 1980
halted its investigation at DOJ's request. Since that time, DOJ has been
investigating the matter via a Federal grand jury proceeding in Harrisburg,
Pennsylvania.

<

At a March 21, 1983 meeting between Mr. R. Arnold of GPU and members of the
NRC team reviewing the B&W-GPU trial court recorc, Mr. Arnold referred to 2
GPU investigation into the Hartman allegations and noted that GPU was
considering giving that investigation report to D0J. 1/ The Report wes
subsequently forwarded by GPU to DOJ and through DOJ to the NRC with the
request from DOJ that NRC maintain the Report in confidence. In early April

of 1983, the NRC received a copy of the Report direct}y from GPU with no

1/ The report is entitled "Results of Faegre & Benson Investigation of
4 Allegations by Harold W. Hartman, Jr., Concerning Three Mile Island
Unit 2," dated September 17,-1980, hereinafter “the Report.”

CONTACT: James Lieberman, OELD



The Commissioners -2 -

1imits placed upon its use. The Report was discussed at the Commission
meeting of March 30, 1983 and the Steff was reguested to examine whether or
not any reporting requirements were violated by the submittal by GPU of its
Report in 1983, nearly three years after the Report had been finzlized.

The Staff was also requested to determine whether the depositions of Hartman
taken in the B&W-GPU lawsuit on July 16 and August 18, 1882 should have

been submitted to the NRC. The depositions were received by the Staff on
March 21, 1983 following a specific request to GPU.

The Nature of the Report and Depositions

The Report sets forth the results of an investigation into the allegations
made by Hartman based primarily upon plant records and technical data.
The Report limits its inquiry as follows:

The reader should understand clearly the limitations
of this Report. We have not had access to those
Metropolitan Edison employees with first-hand knowledge
of the substance nf Hartman's allzjations. Virtually
all TMI Unit 2 control room operators, foremen and
supervisory personnel accepted the company's offer of
legal counsel. 1In light of the pending federal grand
jury proceeding, their counsel understandably declined
to allow us to interview those employees during this
investigation. They may be able to answer gquestions
which this Report necessarily leaves unresolved.

Because of our inability to interview key employees,
this investigation has been based primarily upon our
review and analysis of plant records and other technical
data. We also have relied upon limited interviewing

of other plant employees. We have not been able to
pursue every possible line of inquiry or lead. We

have tried to indicate throughout the Report those
areas which we have not pursued and those questions
which remain open. (Report, Vol. 1, pp. 12-13.)

The Report "is primarily an investigation and analysis of plant records

and other technical data related to ways the leak rate catea could have been
manipulated. While the Hartman allegations are analyzed technically, and

a further extensive voluntary statement from Hartman was taken to aid the
investigation, 2/ the Report does not evaluate the role or knowledge of any
other individuuTs in the acts alleged. :

2/ Voluntary Statements of Harold W. Hartman dated April 27 and 28, 1980.

A These statements were in addition to the May 22, 1978 interview of Hartman
conducted by I&E, the October 29, 1979 deposition of Hartman taken by the
Regovin Special Inquiry, and.the transcript of the lMarch 24, 1280 WOR-TV
interview, all of which were available to the authors of the Report.
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Indeed, the Report concludes:

Apart from Hartman's own statements, we have no dasis
for evaluating his allegation that control room oper-
ators, foremen and supervisors were subject to uncue
pressure to obtain "good" leak rate test results. The
answer to that charge rests with control room personnel
whom we did not interview for various reasons stitec
earlier. (Report, Vol. 1, p. 36.)

The Report does not resolve the guestion of management integrity. 3/

And while the Report does contain extensive technical analyses, the Staff
had available to it the underlying data from which those ana’yses were

made. The Staff did some analysis in developing the civil penalty assessed
2czinst Metropolitan Edison Company for violations of THM1-2 Technical
Specifications associated with leak rates. See NUREG-0600. Further extensive
enalysis had been performed by the NRC Hartmen investigation team in March-
April 1980. The Hartman depositions explored @ number of arezs in addition
to the Hartman allegations set out above. The Report and depositions do not
add substantially to the information of which the NRC was aware at the time
those documents were prepared.

Analysis of Reportability

The substance of the Hartman allegations were known to the KRC shortly after
the TMI-2 accident, nearly 1-1/2 years prior to the completion of the Report.
No new allegations are raised in either the Report or the KHartman depositions.
The Report focuses primarily upon 2 technical analysis of the allegations.
The substance of the Hartman allegations remain virtually unchanged as a
consequence of the Report. The Report does not resolve the Hartman 2l-
legations.

With respect to reportability, three separate approaches which could 6a11
for reportability have been identified.

3/ As part of the Staff's revalidation effort in this arez, the Staff
= concluded:

Based on the inspection team review and resulting Report,
the staff concludes that the issues raised by the Hartman
allegations should not by themselves be 2 bar to restart.
However, because of all the open issues identified above
which were not considered in the revalidation program and
Report, the staff can draw no conclusion regarding management
integrity at this time.

See Memorandum for the Commissioners from the EDO dated May 19, 1983.
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1. Specific License Conditions or Commission Regulations

The TMI-2 facility license and its associated Technical Specifications and
the Commission's regulations impose specific notification requirements upon
the licensee for certain categories of events. It may well be that the
licensee did violate such r=porting requirements if the incidents alleged by
Hartman did in fact occur. However, the reporting violation would have been
the failure to report the incidents which were the subject of the Report and
the depositions at issue within the time allowed for reporting the incidents
and not the failure to provide the Report and the depositions. The creation
of the documents themselves do not appear to give rise to any new reporting

obligation under the plant technical specifications or a specific Commission
regulation.

2. Reporting Obligations Under Section 186

Section 186 of the Atomic Energy Act of 1954, as amended, imposes a
reporting requirement in a sense as it authorizes revocaticn of & license
for any material false statement in the application or any statement of fact
required under Section 182. In its VEPCO decision, the Commission held tnat
an omission (i.e., a failure to submit information) could constitute a
material false statement. 4/

Materiality of an omission or statement depends on “the context in which-infor-
mation appears and the stage of the licensing process involved" and "whether
information has a natural tendency or capability to influence 2 reasonable
agency expert." VEPCO, 4 NRC at 491. Put another way, "meteriality

should be judged by whether a reasonable staff member should consider the
information in question in doing his job." Id. at 486. If the Staff had

4/ Virginie Electric and Power Company (North Anna Power Station,

. Units 1 and 2), CLI-76-22, 4 NRC 480 (1976;, aff'd, 571 F.2d 1289
(4th Cir. 1978). In VEPCO, the Commission heTd that some omissions
were reachable under section 186. It reserved judgment as to whether
211 omissicns could be reached:

wWhether or not enforcement consequences for less obvious or
ceritra]l omissions should await clarifying regulations, silence
regarding issues of major importance to licensing decisions is
readily reached under the statutory phrase "materizl falise state-
ment"....By reading material false statements to encompass
omissicns of material data, we do not suggest that unless all
information, however trivial, is forwarded to the zgency, the
applicant will be subject to civil penalties. An omission

must be material to the licensing process to bring section 186
into play. ’

1d. at 489, 491.
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Parties to Commission proceedings have an "absolute obligation to alert
adjudicatory bodies directly regarding...new information that is relevant
and meterial to the matters being adjudicated...." 8/ Consequently, if

the subject matter of the Report or the Hartman depcsitions were considered
to be new informetion that is relevant and material tc matters being
adjudicated in the TMI-1 kestart Proceeding, the licensee may have violated
its notification obligations to the Licensing Boarc¢ presiding over that
proceeding.

Supplemsnt 1 to the Staff SER S/ discussed the leak rzte allegations in
regard to issue 10. 10/ Without mentioning Hartman by name, the SER stated:

During interviews with the NRC, the SIG, and the media, allegctions
were made by a former TMI operator concerning the implementation of
the RCS leakage procedure and improper data collection. The
allegations raised concerns regarding the principlies of compliance
with operating procedures and management philosophy and actions.

Supplement 2 to the SER stated tiat the leak rate information wes included
in the first supplement because the investigation of the matter could turn
up information which is relevant to past management practices. 11/ The
Supplemsnt further stated that the leak rate matter was only of historical
significance in light of the licensee's clear management policies and based
upon the Staff's current knowledge. 12/ The Board made a brief reference

8 1d.
8/  NUREG-0680, TMI-1 Restart, 37 (Nov. 1980).
10/ Issue 10 involved:

Whether the actions of Metropolitan Edison's corporate or plant
management (or any part or individual member thereof) in connection
wi=h the accident &t Unit 2 reveal deficiencies in the corporate or
plant management that must be corrected before Unit 1 can be
operated safely.

CLI-80-5, 11 NRC 408, 409 (1980).

P
—
i

NUREG-0680, Supplement 2, at 9 (March 1981).

f—
~ny
~

1d. at 10. The Staff has stated to the Commission in the "NRC Staff's
Torments on the Analysis of GPU v. B&W Transcript" (April 18, 1983),
that the wording of this conclusion in Supplement 2 “should have been
more precisely stated to be that the actions taken by the Licensee in
light of the Hartman allegations were adequate to address the concerns
identified."
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this conclusion it might also be subject to criticism for not providing
sdéitiona) informetion on the Hartman matter. The Staff cic not do so in
order to avoic any pcssible interference with the DOJ investigation. In this
connection it should be recognized that there is an inherent conflict between

the board notification obligation and the protection of information developed
during an ongoing investigation. 15/

\J-
Executive Director for Operations

cc: SECY
0GC
OPE

15/ Another example of this inherent conflict follows. The Commission has
== before it the results of an investigation of the VV and Miller cheating
incident together with the views of the Staff on the appropriateness of
any enforcement action. Given these circumsiances, these documents

have not been provided to the Appeal Board which is reviewing the cheat-
ing issue.



2. Does the Commiss.on know who requested the report and who decided not
to turn the report over to the Commission?
The NRC staff was aware in 1980 that licensee had undertaken an
investigation of the Hartman allegations, but did not seek a copy of the
report. Mr. Robert C. Arnold, the former President of GPU Nuclear
Corporation, stated in an April 6, 1983 Commission meeting th«t the
licensee did not consider the Faegre & Benson Report as being new
information that the company had some obligation to provide. The
Commission does not know who in licensee's organization requested the
preparation of the Report or who determined not to provide it to the

Commission.



3. What did GPU do in response to the recommendations?

The recommendation section of the Faegre and Benson Report reads as

follows:

V. RECOMMENDATION

Metropolitan Edison invited us to submit recommendations
with our Report. We have given this considerable thought and
have concluded that specific recommendations are not in order.
We are reluctant to propose band-aid solutions which may seem
valid in light of the narrow issues we have investigated, but

which may not reflect an effective overall management approach.

Our Report speaks for itself. There are obvious
engineering changes to be made in Surveillance Procedure
?301-3D1. We assume the company will review the use of the
water inventory balance to calculate unidentified leakage.
Other changes may suggest themselves.

We recommend only that this Report be reviewed thoroughly,
and that change be implemented only after careful consideration

of this Report and other factors which we may not have
considered.

One lesson bears repeating. Central to the operation of a

nuclear power plant is management's capacity to identify
problems, to analyze them correctly, and to resolve them
promptly and effectively.

The conclusions of NRC Inspection Report No. 50-289/83-10, dated May

1983, provide a description of licensee's response to its past
deficiencies concerning leak rate test practices:

Based on the findings of this inspection and program review, on
a sampling of internal audit results, and on a review of consul
tant studies of the licensee's organization and efficiency, the
inspection team concludes:

-- That the licensee's policies and practices related to
adherence to procedures and license conditions, as
reflected in its management organization, procedures,
training, reviews and commitment to safety and quality are
acceptable and do support the restart of TMI-1.

--  The numerous changes and improvements in organization,
procedural adherence and personnel at TMI-1 that have
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occurred since the Hartman ailegations provide assurance
that these allegations do not now present health and safety
concerns that require resolution prior to the restart of
Unit 1.

Management initiatives observed during the inspection were
found to be positive toward safety and refiected a desire
and commitment to operate TMI-1 safely.




Did GPU investigate whether its procedures were adequate at Unit 17

Licensee recently submitted to the NRC an investigation report by Edwin H.

Stier, dated June 13, 1984, on leak rate practices at TMI-1. We are
unaware of any other investigation by the licensee into the adequacy of

its procedures at Unit 1.




5. Does the Commission have information indicating whether GPU %fficials
were aware of the falsification prior to the accident?
The Commission has no information indicating that GPU management officials
were aware of the falsification of leak rate tests at TMI-Z2 prior to the
accident. The Commission notes in that regard the statement by the United
States Attorney at Metropoiitan Edison's sentencing hearing that "the
evidence ... does not indicate that any of [certain named] persons
participated in, directed, condoned or was aware of the acts or omissions
that are the subject of the indictment." The named persons included "all
of the Directors and Officers of GPU Nuclear Corporation from its
organization in 1982 to the date of the indictment and all the Directors

of the Defendant Company during the period covered by the indictment."



Does the Commission plan to institute enforcement actions against GPU
as a consequence of its failure to provide the Faegre and Benson
Report in a timely manner?

The NRC Staff in its evaluation of management integrity at TMI-1,

NUREG-0680, Supp. No. 5, found several deficiencies in licensee's

performance, including licensee's failure to provide the Feagre and Benson

Report to the Licensing Board in a timely manner. The NRC is presently

considering taking enforcement action on the basis of those deficiencies.




