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Foreword

Digests and indexes for issuances of the Commission (CLI), the Atomic
Safety and Licensing Board Panel (LBP), the Administrative Law Judges (ALJ),
the Directors’ Decisions (DD), and the Denials of Petitions for Rulemaking
(DPRM) are presented in this document. These digests and indexes are intended
to serve as a guide to the issuances.

Information elements common to the cases heard and ruled upon are:
Case name (owner(s) of facility)
Full text reference (volume and pagination)
Issuance number
Issues raised by appellants
Legal citations (cases, regulations, and statutes)
Name of facility, Docket number
Subject matter of issues and/or rulings
Type of hearing (for construction permit, o crating license, eic.)
Type of issuance (memorandum, order, decision, eic.).

These information elements are displayed in one or more of five separate formats
arranged as follows:

1. Case Name Index

The case name index is an alphabetical arrangement of the case names of
the issuances, Each case name is followed by the type of hearing, the type of
issuance, docket number, issuance number, and full text reference.

2. Digests and Headers

The headers and digests are presented in issuance number order as follows:
the Commission (CLI), the Atomic Safety and Licensing Board Panel (LBP),
the Administrative Law Judge (ALJ), the Directors’ Decisions (DD), and the
Denials of Petitions for Rulemaking (DPRM).

The header identifies the issuance by issuance number, case name, facility
name, docket number, type of hearing, date of issuance, and type of issuance.

The digest is a b.iel narrative of an issue foliowed by the resolution of the
issue and any legal references used in resolving he issue. If a given issuance
covers more than one issue, then separate digests are used for each issue and
are designated alphabetically.



3. Legal Citations Index

This index is divided into four parts and consists of alphabetical or alpha-
numerical arrangements of Cases, Regulations, Statutes, and Others. These
citations are listed as given in the issuances. Changes in regulations and statutes
may have occurred to cause changes in the number or name and/or applicability
of the citation. It is therefore important to consider the date of the issuance.

The references w0 cases, regulations, statutes, and others are geoerally
followed by phrases that show the application of the citation in the particular
issuance. These phrases are followed by the issuance number and the full text
reference,

4. Subject Index

Subject words and/or phrases, arranged alphabetically, indicate the issues
and subjects covered in the issuances. The subject headings are followed by
phrases that give specific information about the subject, as discussed in the
issuances being indexed. These phrases are followed by the issuance number
and the full wext reference.

§. Facility Index

The index consists of an alphabetical arrangement of facility names from
the issuance. The name is followed by docket number, type of hearing, date,
type of issuance, issuance nuniber, and full 1ext reference.



CASE NAME INDEX

ADVANCED MEDICAL SYSTEMS, IN(

MATERIALS LICENSE RENEWAL, MEMORANDUM AND ORDER; Docket No. 30 1605

ASLBP No 95.707.02-ML.-Ren) (Source Material Li e No. 34-19089.01), LBP-9

194 (199

ALL LICENSEES

REQUEST FOR ACTION: DIRECTOR'S DECISION UNDER 10 ¢ FR §2206, DD

46 (1995
ALL PRESSURIZED WATER REACTORS
REQUEST FOR ACTION. DIRECTOR'S DECISION UNDER 10 CFR. §220¢ DI
1995
BABCOCK AND WILCOX COMPANY
MATERIALS LICENSE RENEWAL. ORDER. Docket N ). 364-ML-Ren, CLI-95-4
1995

MATERIALS LICENSE REMEWAL. INITIAL DECISION (License Renewal Docket

10- 364-M1 -Ren (ASLBP N 34-687-01 -ML-Ren) (Matenals License No SNM-414

NRC | (1995
REQUEST FOR ACTION. DIRECTOR'S DECISION UNDER 10 CFR §2.206. Dx
D95 ) 41 NRC 489 (1995
COMMONWEALTH EDISON COMPANY
REQUEST FOR ACTION, DIRECTOR'S DECISION UNDER 10 CFR §1.206, Dx
SO 304 DD-9S-9. 41 NRC i s

CURATORS OF THE UNIVERSITY OF MISSOURI

MATERIALS LICENSE AMENDMENT, MEMORANDUM AND ORDER: Docket Nos

YO0 8- MLA (TRUMP-S Project) (Byproduct License No. 240051 3.3 Special
License No SNM-247), CLI-9S 4] NRC 71 (1995
MATERIALS LICENSE AMENDMENT. MEMORANDUM AND ORDER (Peunons for
Reconsideration). Docket Nos. 70-00270, 30-02278-MLA (TRUMP-S Project Byprodu
N AN Specia Nuclear Materials License N SNM-24 CL195.8. 4] NR(
DANIEL ! MceCOON
ENFORCEMENT ACTION, MEMORANDUM AND ORDER (Dismissing Proceeding X
b ASLBP N 4 SOVEA). LBP-95-11, 41 NRC 47§
DR JAMES E BAUER
EMFORCEMENT ACTION, MEMORANDUM AND ORDER, Docket No 1A-94 Cl
NRC 245 )9S
ENFORCEMENT ACTION MEMORANDUM AND ORDER (Disy e Moton-Related
Docket N A4 | (ASLBP N 314-696-05-EA). LBP.9S $1 NRC 321 (199
ENTERGY OPERATIONS, IN(C
REQUEST FOR ACTION. DIRECTOR DECISION UNDER 10 CFR §2206, Docke
8O- V68 T72. 1K D95 31 41 NRC ¢ Q<
FLORIDA POWER AND LIGHT COMPANY
REQUEST FOR ACTION, DIRECTOR'S DECISION UNDER CFR §2206. Duck
DDYS-10, 41 NRC 16 994
REQUEST FOR ACTION, DIRECTOR'S DECISION UNDER CFR §22006 Docke
SO-I89 SO-250. SO.25 DD-95 41 NR( 19 (1994
i
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CASE NAME INDEX

GEORGIA INSTITUTE OF TECHNOLOGY

OPERATING LICENSE RENEWAL, PREHEARING CONFERENCE ORDER (Ruling on Standing and
Contentions). Docket No. 50-160-Ren (ASLBP No. 95-704-01-Ren} (Renewal of Facility License No.
R-97), LBP-95-6, 41 NRC 281 (1995)

GEORGIA POWER COMPANY, et al

OPERATING LICENSE AMENDMENT, MEMORANDUM, Docket Nos 50-321, 50-366, 50-424,
50428 (10 CFR. §2.206); CLI-95-5, 41 NRC 321 (1995)

OPERATING LICENSF AMENDMENT, ORDER; Docket Nos. S0-424-OLA-1, 50-425-OLA-3;
CLI95-9, 41 NRC M (1995)

GULF STATES UTILITLS COMPANY, et al

OPERATING LICENSE AMENDMENT, MEMORANDUM AND ORDER (Rukng on Licensee ¢
Motion Reguesting Summary Disposition of Contention 2. Docket No. 50-458-OLA (ASLBP No
93.680-04-OLA); ' BP-95-10, 41 NRC 460 (1995)

HYDRO RESOURCES, INC.

MATERIALS LICENS", MEMORANDUM AND ORDER (Setting Schedule for Filings). Docket Ne.

40-8968-ML. (ASLP¢ No. 95-706-01-ML), LEP-95-2, 41 NRC 38 (i995)
INNOVATIVE WEAPONRY, INC.

MATERIALS LICENSE RENEWAL, MEMORANDUM AND ORDER (Terminating Proceeding),
Daocket No. 030-30266-ML-Ren (ASLBP Nu 95.701.01-ML-Ren) (Byproduct Materials License No
30-23697-01E); LBP-95-8, 41 NRC 409 (1995)

KENNETH . PIERCE

ENFORCEMENT ACTION; MEMORANDUM AND ORDER: Docket No. 55-30662-EA (1A 94-007).
CL1-95-6, 41 NRC 381 (1999)

ENFORCEMENT ACTION; INITIAL DECISION (Vacating Staff Order). Docket Nos. 55-30662-EA.
IA-94-007 (ASLBP No. 94-694-05-EA) (Re  Prohibition of Participation in Licensed Activities),
LBP-954, 41 NRC 203 (199%)

LOUISIANA ENERCY SERVICES
MATERIALS LICENSE: ORDER; Docket No 70-3070-ML; CLI-95-7, 41 NRC 383 (1995)
NATIONAL INSTITUTES OF HEALTH
REQUEST FOR ACTION, DIRECTOR'S DECISION UNDER 10 CFR. 2206, Docket No
030-01786 (License No. 19-00206-10); DD-94-5 41 NRC 227 (1995)
NORTHEAST UTILITIES
FOR ACTION, DIRECTOR'S DECISION UNDER 10 CFR §2206. Docket Nos. 50-213,
$0-245, 50-336, 50-423 (License Nos DPR 61. DPR-21. DPR-6S, NPF-49); DD-95-11, 41 NRC 370
(1995)

REQUEST FOR ACTION, DIRECTOR'S DECISION UNDER 10 CFR. §.2206, Docket Nos. 50-245,

50-336, 50-423; DD-95-4, 41 NRC 177 (1995)
SAFETY LIGHT CORPORATION, et al

MATERIALS LICENSE; MEMORANDUM. Docket Nos 030-05980-ML&AML 2, 030-05982-ML&ML-2

(ASLBP Nos. 92:659-01-ML, 92.664-02-M1.-2). LBP-95-9, 41 NRC 412 (1995)
SEQUOYAH FUELS CORPORATION

MATERIALS LICENSE AMENDMENT, MEMORANDUM AND ORDER, Docket No. 40-08027-MLA

(Source Material License No. SUB-1010); CLI-9S-2, 41 NRC 179 (1995)
SEQUOYAH FUELS CORPORATION and GENERAL ATOMICS

ENFORCEMENT ACTION; MEMORANDUM AND ORDER (Rubng on Motion for Protective Order),
Docket No. 40-8027-EA (ASLBP No 94-684-01-EA) (Source Matenal License No. SUB-1010)
LBP-95.5. 41 NRC 253 (1995)

ENFORCEMENT ACTION, MEMORANDUM AND ORDER (Denying General Atomics’ Motion
Regarding NRC Seaff “Reliance” Issues and Establishing Schedule for Bifurcated Issue of Agency
Junsdiction), Docket No 40-8027-EA (ASLBP No. 94-684.01-EA) (Source Material License No
SUB-1010); LBP-95-12, 41 NRC 478 (1995)

SIERRA NUCLEAR CORPORATION

REQUEST FOR ACTION; DIRECTOR'S DECISION UNDER 10 CFR. §2 206, Docket Nos. 50-313,

50-368, 72-1007, DD-95-3, 4] NRC 62 (1995)



CASE NAME INDEX

SOUTHERN CALIFORNIA EDISON COMPANY, et al
REQUEST FOR ACTION; DIRECTOR'S DECISION UNDER 10 CFR. §2206, Docket Nos. 50-361,
$0-362; DD-95-6, 41 NRC 313 (195)
STATE OF UTAM '
REQUEST FOR ACTION, DIRECTOR'S DECISION UNDER 10 CFR §2206; DD-951, 41 NRC 43
(1995)
U5 DEPARTMENT OF ENERGY
PARTIAL GRANT AND PARTIAL DENIAL OF PETITION FOR RULEMAKING, Docket No PRM
60-3; DPRM-95.1, 41 NRC 241 (1995)




DIGESTS
SSUANCES OF THE NUCLEAR REGULATORY COMMISSION

CLI-95-] CURATORS OF THE UNIVERSITY OF MISSOURL Docket Nos 70-00270-MLA, 30-02278
MLA (1 RUMP-S Project Byproduct License No 24-00513-32 Special Nuclear Matenals License Ne
SNM-247), MATERIALS LICENSE AMENDMENT , February 28, 1995 MEMORANDUM AND ORDER

A Ihe Comnussion considers appeals from both the

1l Decision and a Reconsideration Order

issued by the Presiding Ofheer in this Subpart L proceeding involving two matenals license amendment

apphcations fled by the University of Missouri In those two orders. the Presiding Officer concluded that

the Unsversity s possession and use of the materials at issue were consistent with the public health and

safety, did not harm the common defense and secunty, and therefore satisfied the requirements of the AEA

However, in order 10 decrease further the nsks associated with such possession and use, the Presiding
Officer imposed cenain addivonal safety conditions on the Licensee

8 The Umversity appealed to the Commussion the Presiding Officer's imposition of these additonal

mditons The Imervenors appealed the Presiding Officer's rulings that the license amendments satisfied

the requirements of the AEA. guestioned his authority to issue the order on reconsideration, challenged

numerous of s procedural rulings. and appealed his decision to exclude three of their proffered areas of

meern

( For the most pant. the Commission reaches the same conclusions as the Presiding Officer. but in
some nstances follows a line of reasoming different from his.  The Commussion affirms LBP-91.31, M
NRC 29 (1991). and LBP-91-34, 34 NRC 159 (1991) with certain modifications thereby approves

the University s license amendment applications, subject 1o centain conditions. More specifically, the

Commussion concludes that the Presiding Officer had junsdiction 1o 1ssue his order on reconsideration

Athrms s conclusions regarding all procedural 1ssues raised on appeal as well as his decision v exclude
three arcas of concern. concludes that the nsk of dispersion of radicactive maerial from the TRUMP-S
expeniments 15 acceptably small. and both modifies and supplemenis the f safety conditons thai the
Presiding Officer imposed upon the University

{ A presiding officer has junsdiction t msider a tmely moton for reconsideration filed after the

issuance of an imtal decision but before the tmely filing of appy

] For the Comnussion (o grant a matenals hicense or biogase amendment. it must find that (1) the
Apphicant s proposed cquipment and faciliies are adequate Pt t health and muninuz ite or
propesty, and he apphicant 1s quahfed by tratmng and experience 10 use the matena! for the purpose

quesied i mannet as to protect health and munimeze danger to life or property and 1 mply with
the Commussion s regulation The 1est for the grant or de f such a heense or amendment 15 not simply
whether there s a deficiency or omission 1 the application

¥ A plainly deficient application calls i question an apphoant s competence and bona fides
matters that centainly pertan 1o the question whether (o approve the applicatior

G NUREGs and Regulatory Guide by their very nature, serve nmerely as guidance and cannot
presciibe requirements . Although conformance with regulatory guides will hikely result 1n comphiance with

specihic regulatory requirements, nonconformance with suct guides does not equate o noncomphance with
the regulations

2] he Comaussion does not require that proposed safety procedures to protect health and munimize

danger 1o hife or property be included in a2 matenials hicense amendment application if they have already

been submutted (0 the Commussion in previous applications associated with the same NRC hicense. Sections

"0 2HaX3) and 30 32(n) of the Commussion's regulations apressly per

\ ant o Iincorporate
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DIGESTS
ISSUANCES OF THE NUCLEAR REGULATORY COMMISSION

by reference any information contaitied in previous applications. statements, or reports filed with the
Commission

A rule has retroactive effect if an act lawful at the time it was done is rendered uniawful and
the actor called to account for a completed, now-condemned deed in the halls of justice  Although the
issue of “retroactivity” generally wrises in situations where the government aitempts to apply a statute of
regulation prior 10 it enactment date or promulgation date, the issue 15 logically just as relevant to situations
in which the government or a party attempts (© apply a oew regulation to events that transpired prior (o the
regulation’s effecuve date

The Commission did not intend for 10 C F.R §§ 30.32(i) and 70 22(i) to be applied retroactively so
s 10 require the rejection of previously filed applications that did not contain the newly requised emergency
plan information.

A regulation should not be applied retroactively if the agency indicates a contrary intent.

The rule of statutery construction that a court 1s (o apply the law in effect &t the ume it renders
its decision does not alwr the well-settled presumption against application of the class of new statutes that
would have genuinely “retroactive” effect.

The Commission may ighore arguments inadequately briefed on appeal.

The Commission's regulations and practice do not preclude an applicant from submitting post-
application affidavits into the record of a materials licensing proceeding  Such affidavits fall within the
types of documents that the Presiding Officer has the discretion to allow into the record pursuant (o section
2 123%d). viz, “additional documentary data, informational material, or other wntien evidence ™ The
Commission's practice of permitting the licensee to file such supplemental supporting evidence in a Subpart
G proceeding applies equally well tw a Subpart L proceeding

Affidavits submutted during a hearing are explanatory material offered to aid in the understanding
of the underlying applications. they do not constitute amendments (o the apphications

The Presiding Officer in a Subpart L proceeding has broad discretion to determine the point at
which the intervenors have been accorded sufficient opportunity to respond to all issues of importance raised
by the licensee If the Presiding Officer needs information to compile an adequate record, he may obtain it
by posing questions pursuant to section 2.1233(a)

The Commussion s intent in promulgating Subpart L was to decrease the cost and delay for the
parties and the Commission and to empower presiding officers to manage and control the parties’ written
submussions

Subpart L does not accord intervenors the right to speak last regarding the issues in a matenals
license proceeding Section 2 1233(a) of Subpart L expressly accords the Presiding Officer the discretion
both to determine the sequence in which the parties present their arguments, documentary data. informational
material. and other supporting written evidence, and to offer individual parties the opportunity 1o provide
further data, material, and evidence in response to the Presiding Officer’'s questions

A Subpart L proceeding satishies the Atomic Energy Act's requirement for an agency heanng

Section 7(¢) of the Administrative Procedure Act does not apply to informal heanngs conducted
pursuant 1o Subpart L instead, the intervenors are entitled only (o some sont of procedures for notice,
comment, and a statement of reasons for the agency action

Gieneralized health, safety, and eavironmental concerns do not nise 1o the level of liberty or property
interests that are protected by the due process clause

The parties to @ Subpart L proceeding have no right (o require a formal hearing  Rather, the
Commission alone has the suthority 1o require such a hearing 10 CFR. § 2.1208(k)  Under Subpart L's
procedures, the Commission will generally exercise this authority ooly in situations where the Presiding
Officer requests permission to conduct a formal adjudication using the rules of Subpant G However, Subpart
L contemplates that a presiding officer would only rarely request permussion to conduct a formal adjudication

Appeals lie only from unfavorable actions by the Presiding Officer, not from dictum in an initial
decision with which the party disagrees but which has no operative effect

In promulgating Subpart L., the Commission contemplatert that the Presiding Officer would base his
decision ot a written record  Consequently, the Commussion accorded the Presiding Officer wide discretion
to decide whether oral presentations are necessary to create an adequate record. 10 CF R §21235(a) The
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DIGESTS
ISSUANCES OF THE NUCLEAR REGULATORY COMMISSION

Commission anticipated that, in the vast majority of situations, the Presiding Officer would not allow oral
presemalions.

Parties have no fundamental nght 10 cross-esamination even in a formal Subpart G proceeding.
The Commussion has made clear that, in a Subpant L proceeding, the responsibility for the examination of
all witnesses rests with the Presiding Officer, not with the parties.

As 8 general matter, the Commission's licensing boards and presiding officers have no authority
10 direct the Staff in the performance of its safety reviews.

Because the licensee rather than the Staff bears the burden of proof in a licensing proceeding,
ihe adequacy of Staff's safety review is, in the fival analysis, not deternunative of whether the application
should be approved  Consequently. it would be potntless for the presiding officer (o rule upon the adequacy
of Staff's review.

The Cossanission itself has the authority 1o vacae licensing actions or ask for further Staff review,
and has exercised thai ahority on appropnate occasions.

The NRC Staff has no obligation zither to provide an explanation of its determination to approve
# materials liconse amendment application or to make findings of fact in suppon of that determisation.

The NRC Staff 1s not required 10 prepare a safety evaluation report prior (o approving a materials
license mmendment application.

Although the NRC Staff must prepare an environmenial impact statement (EIS) addresving any
major action taken by the Commission that may significantly affect the quality of the human eavironment
(42 US.C §4332(2%C) (1988), 10 CF R Part 51), neither NEPA nor the Comsmission’s regulations require
the Staff 1o prepare an EIS if ¢, federal action's effect on the environment is not significant.

Although an argument that a regulatory exemption contravenes NEPA constitutes a prohibited
collateral artack on the regulation at issue, a party (o a Subpart L proceeding may file a petition for waiver
of the bar on collateral attacks against the Commission s regulations (10 CFR §2.1239(b))

The Commission is noi a general fire safety or occupational health agency lis responsibility is
directed to the hazards associated with nuclear materials rather than 1o all questions of fire safety at licensed
facilities.

The Commuission’s Subpart L procedural regulations impose upon the intervenors the burden of
showing that an area of concern is germanc to the subject matier of the proceeding (10 CFR. § 2 1205(g)),
i, it must fall within the range of matters that are properly subject 1o challenge in a proceeding.

An iatervenor arguing that an activity would be “iniinical 1o the common defense and security” is
not limited to arguing that the project would contravene a particular regulatory guidance. regulation, statute,
or treaty  An intervenor is not entithed, however, to hitigate this area of concern unless the specific “common
defense and secunty” risk asserted is reasonably related o, and would anse as a direct result of, the specific
license amendments that the applicant asks the Commussion 10 approve

Sections 30 33(a) and 70.25(a) of the Commussion s reguiations generally require a materials icense
applicant to submit a decommussionsng funding plan if the amount of unsealed byproduct material or unsealed
special nuclear material to be licensed exceeds cenain levels However, sections 30 35(cX2) and 70.25(c)(2)
provide specific exceptions o the requirements of sections 30 35(a) and 70 25(a) for any holder of a license
1ssued on or before July 27. 1990. Such a hicensee has a choice of either (1) Rling a decommissioning plan
on or before July 27. 1990, or (2) filing a Certification of Financial Assurance on or before that date and
then filing a decommusyioning funding plan in its next license renewal application

If & matenals licensee is a governmental entity, then sections 30 35(f)(4} and 70 25(f)4) dictate
the terms of s decommussioning Cernfication of Finuncial Assurance. Both of these secuons state tha
financial sssurance for decomnussioning may be provided. “{ijn the case of State government
licensees, [by) & statement of intent comtaining a cost estimate for decommussioning of an amount based on
the Table in paragraph (d) of this section, and indhcating that funds for decomnussioning will be obtained
when necessary  The Comumuasion expressly intended that this provision apply to state universities

The following technical issues are discussed  Acoident dose esomates. Americium, Curie con-
tent (disclosure of), Emergency plan (sufficiency), Emergency Planning and Communsty Right-to-Know
Act, Emergency procedures, Emergency support operations. Entraiament of radionuchides. Financual quah-
fications (decommussioning). Fire detection measures, Fire protection measures, Fire suppression measures,
Hazardous chemicals, NUREG- 1 140. NUREG/CR-5055, Occupational radiation exposures. Projected occu-
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pational doses; Plutonium; Plutonium processing and tuel fabricaton plant, Qualifications of licensee s staff,
Radionctive waste storage. Radiological monitoring. Radiological releases; Reactor control room staffing;
Regulatory Guide |.145; Regulatory Guide 10,3, Regulatory Guide 10 5. Regulatory Guide 2 6, Regulatory
Guide 3 66; Release of radioactive matenals 1o unrestricted area, Requirement 1o describe curie content of
matenials in SNM license amendment application. Requirement 1o describe weight content of materials in
SNM license amendment application: Risk of dispersion of radioactive masenals: Safety standards, Wasie
disposal, “TRU” waste

CL1-95-2 SEQUOYAH FUELS CORPORATION, Docket No 40-08027-MLA (Source Matenal License No

SUB-1010), MATERIALS LICENSE AMENDMENT: March 9, 1995, MEMORANDUM AND ORDER

The Commission considers the appeal of a licensing board decision, LBP-93.25, 38 NRC 304
(1993), which permitied the Sequoyah Fuels Corporation (SFC) o withdraw its license renewal application,
and terminated the administrative proceeding in progress on that application The Commission concludes
that SFC did not require a license renewal to continue limited and previously authorized decommissioning -
onented activities, Accordingly. the Commission denies the appeal and affirms the licensing board s order

The Presiding Officer's function in a license renewal proceeding is to decide whether renewal 1
appropriate and, if 50, 10 determine what activities can continue in the renewal term.

Pursuant 1o the former 10 CFR §4042(e) (1994), & source material license may remain
automatically in effect beyond its expiration date 1o allow a licensee to continue decommussioning and
security activities authorized under the license Section 40 42(¢e) has been superseded by a new automatic
license exiension provision, 10 CF R § 40 42(c), which became effective in August 1994

The sutomatic license extension provision under 10 CFR §4042(c) may extend a license
regardiess of the uature of the source material remaining on site

The “necessary” provision (which appears in both the former section ) 42(e) and the new
section 40.42(0)) simply means that the limited regulatory license extension comes into play only when
decommissiontng cannot be completed prior to the livease's expiration date.

The automatic heense extension p grants the | no sweeping powers, but permits only
limited activities related to deconumissioning and to control of emiry to restricted areas Such activities also
must have been approved under the licensee's license To implement an acuvity not previously authonized
by license, and thus not previously subject (o challenge. the licensee must first obtan a license amendment

Licensees need only submut the final radiological survey showing that the site or area is suitable
for release in accordance with NRC regulations after decommissioning has been

To make a serious case for conditions, intervencrs reasonably can be held o an obligation
offer some indication of their ubjective. The prop of lingation bears the burden of explaining which
direction the htigation will take

CLI9S-3 DR JAMES E BAUER (Order Prohibiting Involvement in NRC-Licensed Activities), Docket No

A

1A-94-011; ENFORCEMENT ACTION. Apal 5. 1995, MEMORANDUM AND ORDER

The Commission denies 2 petiton fiked by Dr. James E. Baver seeking interfocutory Commission
review of the Atomic Safety and Licensing Board s December 9, 1994 Memorandum and Order, LBP-94-40,
40 NRC 123 (1994) That order denied Dr Bauer's request 1o eiminate certain of the bases upon which
the Staff relied in its May 10, 1994 enforcement order imposing several resinctions on Dr. Baver

Interlocutory review of Atomic Safety and Licensing Board decisions is disfavored

The standards set out 1n 10 CF R §2786(g)(1) and (2) — a showing of either “irreparable impact”
or & “pervasive or unusual” effeci on a proceeding's “basic structure ' — reflect the limited circumstances
whean interlocutory review may be appropriate

A legal error, standing alone, does not aler the basic structure of an ongoing proceeding and
therefore does not justify interlocutory review. Such errors can be raised on appeal afier & final licensing
board decision.

CLI-9%-4 BABCOCK AND WILCOX COMPANY (Pennsylvania Nuclear Service Operations, Parks Town-

A

ship, Pennsylvania), Docket No. 70- 364-ML-Ren. MATERIALS LICENSE RENEWAL. April 26, 1995,
ORDER

Intervenors filed a Pention for Review of the Presiding Officer’s Ininal Decision (LBP-95-1, 41
NRC | (1995)) addressing the application of Babcock & Wilcox for a renewal of its Special Nuclear
Matenals License No. SNM-414 for s facility in Parks Township. Pennsylvamia. The Commission concludes
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that the Peunon for Review fatls 10 ruse any substantial question justifying Lommussion review as required

The Conunission €

snder the agency &

comrolling proc edural regulations

herefore detues the Intervenons

Pettion for Review
CLI95-5 GEORGIA POWER COMPANY. et al
Conerating Plani, Units | and Docket Nos
OPERATING LICENSE AME NDMENT, May 11 Re served May 12
e larifies that nothing 0 1S decision, CLI-93-15
purporied o prohibi action on the pending Vogtle

In CLI-93-15, the Commussion v on under

(Hatch Nuclear Plant, Units | and tn

50-321 50.424. 50425

1995

Vogtle Ele
{10 CFR. §2
MEMORANDUM
18 NRC
and Hatch tran
I0CFR

of the v

| S0 366 0 YOk
1995)
Commussion earhier 1993
the Staf! from taking further
acated o Partial Director s Decisi

2 206 petition pending the

&

unendmems

and instructed the Swaff w0 defer resolving the ICOINE

section

uansfer proceeding

KENNETH G PIERCE
1995, MEMORANDUM ANI
amimission review of the Initi
The Commission denied
our discretion to grant or deny
cther a hcensing board finding «

Docket No 55-30662-EA (IA 94.007 FORCE

) ORDER

4l Decision on the ground that the
Staff's petition for review

of a heensing

L Shorewood. HHhinoms
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ISSUANCES OF THE NUCLEAR REGULATORY COMMISSION

that the Petiion for Review fails to rase any substantial question jestifying Commission review as required
under the agency's contrelling procedural regulations. The Commission therefore denies the Intervenors’
Petition for Review

Cil-95-5 GEORGIA POWER COMPANY, et al. (Haich Nuclear Plant, Units | and 2, Vogtle Electnc
Generating Plant, Units | and 2), Docket Nos. 30321, 50366, 50-424, 50425 (10 CFR §2206);
OPERATING LICENSE AMENDMENT: May 11, 1995 (Re-served May 12, 1995). MEMORANDUM

A The Commission clarifies that nothing 0 its earlier decision, CLI93-15, 38 NRC | (1993),

putporied o prohibic the Staff from taking further action on the pending Vogiie and Hatch transfer
amendments In CLI93-15, the Commission vacated a Partial Director's Decision under 10 CFR. § 2 206
and instructed the Staff w defer resolving the section 2.206 petition pending the outcome of the Vogtle
tranafer proceeding.

CLI9%-6 KENNETH G. PIERCE (Shorewood, Tllinois), Docket No. 55-30662-EA (IA 94-007), ENFORCE-
MENT ACTION: June |, 1995, MEMORANDUM AND ORDER

A The NR( Seaff sought Commission review of the Ininal Decision on the ground that the Licensing
Board made “clearly erroneouns” factual findings. The Commussion denied Staff's petition for review
B Among the factors we consider in exercising our discretion to grant or deny review of a licensiog

board inttial decision is the existence of a substantial question whether a licensing board finding of matenal
fact is “clearly erroneous ”

( The Swaff's petition does not show that the Board's own view of the evidence was “clearly
erroneous” -~ (¢, that its findings were not even plausible in light of the record viewed in its entirery. This
is fatal o a petitico for review resting solely on the “clearly erroneous” argumont

11957 LOUISIAMA ENERGY SERVICES (Clatborne Enrichment Center), Docket No. 70-3070-ML.,
MATERIALS LICENSE. June 8. 1995, ORDER

A The Comession denies a pettion filed by Citizens Aganst Nuclear Trash (CANT) seeking
imerlocutory Commussion review of the Atomic Safety and Licensing Board's March 2, 1995 Memorandum
and Order (unpublished) That order demied CANT s perition for waiver of certain regulations contained in
10 CFR Pant 61 that pertain to land disposal of waste.

B Interlocutory review of Atomic Safety and Licensing Board decisions is disfavored unless a party
can show that the licensing board s decision threatens “irreparable impact” or has a “pervasive or unusual”
effect on the proceeding s basic structure

C Licensing board rulings denying waiver requests pursuant (o 10 CFR. §2.758, which are inter-
iocutory, are not conmidered final for purposes of appeal

CLI-95-8 CURATORS OF THE UNIVERSITY OF MISSOURIL Docket Nos 70-00270, 30-02278-MLA
(TRUMP-S Project) (Byproduct License No 24-00513-32; Special Nuclear Matenals License No. SNM-
247). MATERIALS LICENSE AMENDMENT . June 22, 1995, MEMORANDUM AND ORDER (Petitions
for Reconsideration)

A The Commission grants & petition for reconsideration of CLI-95-1, 41 NRC 71 (1995), in which
the University of Missoun challenges one of the conditions imposed by the Commission. The Comnussion
also denies a second petition for reconsideration of CLE-95-1, in which the Intervenors challenge o number
of technweal and legal underpinnings of that order

B The fact that the Commission’s radiation-protection nussion requires it (o consider questions of
fire safesy does not convers the Commussion into the direct enforcer of Jocal codes, OSHA regulations, or
national standards on fire safety. occupanonal safety. and building safety

C Federal restnictions on the University ‘s pubhication of the methodology and results of the TRUMP-
S experiments, including & requirement that it receive secunity clearance from the Department of Energy
if the Umversity wishes to publish such mformation, constitutes an iatervening step outside the control of
the NRC and the University that separates the expeniments’ results from the proliferation feared by the
Intervenors

D While the Commussion by no means encourages defective applications, it also does not take the
position that an application, however minimally Aawed, must be rejected altogether, and may not be modified
or improved as NRC review goes forward. Such a position would be incompatible with the dynamic hoensing
process followed in Commussion licensing proceedings
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Although the Commussion expects its Staff 1o consider thoroughly all its heensing decisions, the
issue for decision in adjudications 1s not whether the Staff performed this duty well, but insiead whether
the license application raises bealih and safety concerns

The Commussion’s regulations categorically exclude from NEPA review all ameadments for the use
of radicactive matenials for research and development. The purpose of an eavironmental report is 10 inform
the Siaff's preparation of an Eavironmental Assessment (EA) and, where appropnate, an Environniental
impact Statemment (EIS) Where Staff 1s categoncally excused from prepaning an EA or EIS, a icensee need
not submut an environmental report

When determuniog issues of public health and safety, the Commussion has the discretion to use
the best techmical gmdance available. including any pertinent NUREGs and Regulatory Guides. as loar as
they are germane (0 the 1ssues then pendiag before the Commussion. However, the Commission’s decision
10 look 1o such documents for technical guidance in no way contradicts the Commission's rulings thal
NUREGs and Regulatory Guides are advisory by nature and do not themselves impose legal requiremenis
on either the Commiasion or its licensees

A licensee is free either to rely on NUREGs and Regulatory Guides of to take alternative approaches
10 meet its legal requirements (as long as those approaches have the approval of the Commussion or NRC
Staff).

The fact that the emergency planning regulations had not vet gone into effect when the University
filed its apphcations did not preciude the Commussion from seeking technical guidance from a NUREG that
provided the screntific foundation for those regulations

The Comnussion is free to consider a icensee's general emergency procedures when resolving nisk
issues, regardless of the faci that the Commussion's regulations do not require the k. ensee 1o submit those
emergency procedures as part of an apphication

The following technical issues are discussed:  Radiation detection equipment. Evacuation plan:
Dose and dispersion calculstions, Fire safety issves: Emergency plans. Emergency procedures. Transuranic
(TRU) matenal, storage of. Dispersion; Accident dose estimates. NUREG- 1140, Regulatory Guide | 145

CLI-959 GEORGIA POWER COMPANY ., et al (Vogtle Electnic Generating Plant, Units | and 2). Docket

A

c

Nos. 50-424-0LA-3, 50425.0LA-3, OPERATING LICENSE AMENDMENT, June 22, 1995, ORDER

The Commission denses Georgia Power Company's motion that in effect requests the Commuission
to stay indefiniiely inguines being conducted by the NRC Office of [nvestigation

1t 15 not unusual in our practice for an adjudicatory proceeding and an Ol investigation on the same
general subject matter to proceed simultancously, even where 1ssues may overlap

Despite this practice, the Commission has been willing to stay a parallel proceediag if a party
shows substantial prejudice

1
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LBP-95.| BABCOCK AND WILCOX COMPANY (Penasylvania Nucle

ship, Pennsylvania), Docket No 70- 364-ML-Ren (ASLBP N

SNM 414), MATERIALS LICENSE RENEWA]

LBP-95.2 HYDRO RESOURCES, INC. (12750 Ment Drive, Suite 1210 LBI2

No. 40-8968 ML (ASLBP No 95.706-01-ML). MATERIALS
DUM AND ORDER (Setung Schedule for Fihngs)

A Subpart L. by is

e Services Operations, Parks Town
94-687-01-ML-Ren) (Materials License Nc
January 3, 1995, INITIAL DECISION (lLicense Rencewal
Dallas, TX 75251). Docket
» LICENSE, January 9, 1995, MEMORAN

wn language, demands precisic
petitoners. The tmnal petition must set forth

from th

w outset of both the applicant and the

stanchng arguments and areas of concern and 1s extrerely
important because it shapes the course of the proceeding

B Under the provisions of 10 CFR §2 1209 (1994} and in the

interest of farness 1o all potental
parties. the Presiding Officer in a Subpart L informal proceeding estabhished a new schedule for filing
earing and iutial answers by the Apphicant and the Staff
has for years recognized a umque r
and consmidered this special status

amended petiions for !
( While the NR(

nship with Natuve American peoples

in adjudicative decisi and while that status

foundanion for ignonng the Commussior

15 not of wself sufhcient
pre_aution should be taken to ensure that Nauve
B My CCause ol ignoran
Puget Sound Power and Light Ce
Umits | and 2), ALAB-552, 10 NRC |, 10 (1979
LBP-95-3 ADVANCED MEDICAL SYSTEMS. IN(
ASLBP No 95.707-02-ML.-Ren
RENEWAL. March 13, 1995 MEMORANDUM AND ORDER
LBP-95-4 KENMNETH G PIERCE
No 94-694.05-EA) (Re

$ rules, every

Americans are not excluded from the pr .

¢ of the ingredients of a legally
Skagit Nuclear Power Project

omplete petiton 0 inlervene, clung

Cleveland, Ohio), Docket No  30-16055-ML-Ren

(Source Matenal License No 34-19089.01). MATERIALS LICENSFE

Shorewood. Rhinois). Docket Nos 55 30662
Prohibibon of Parucipatios
March 2 995, INITIAL DECISION (Va

EA. [A-94-007 (ASLBP

n Licensed Actuivities), ENFORCEMENT ACTION
ating Staft Order

A The Licensing Board vacated a Staff order that had barred the defendant from working @5 a reactor
perutor It held that piant procedures were ambiguous and that a defendamt who had made a reasona*\e
ierpretation of those procedures should not be found in violation of those procedures. It also held, after
eexamining facival evidence in hight of s view of procedural ambiguity, that there had been no lying K
r concealment of facts from the NR(
B When a wiolauon of ambiguous plant procedures atleged, 1t 15 appropnate 10 receive evidence
from plant operators in order o determine how those procedures were inorpreted by them  Likewise, it
s appropriate to interpret the procedures in hight of company actions in cases of alleged violations of the
saime procedures, as reflected in official records It also 15 appropriste 10 examine tramning given to plant
persion in the meanng of the procedures

5 It s noot appropnate 1o sustian an enforcement acuon in which

the operator did not act willtully
because he reasonably believed he had mphied with plant py

harged with imprope
about a meeting o mversanon

edures
i When o person 1s stating under oath that he had falled (o remember fact
isely what that person was
wcluding that he had hed

1S IMportan 1o examune pre doing at the
me and how strong others memornies are before

A peraon may not be convicted of

3 conspiracy t nceal facts from the NRC unless be ha

d duty
to reveal those facts or that he entered into an agreement | meeal facts from the NRC When a
PETAIOT reassuces rainees that th

v may keep a cenain matter within the

sianon

ONtrol room, 11 15 nOt appropoate
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10 hold a reactor operator responsible for having agreed 10 a continuing conspiracy to conceal informanon
Just because he remained silent while the reassurance was taking place.
Civil conspiracy requires an agreement to perform an illegal act

LBP-95-5  SEQUOYAH FUELS CORPORATION and GENERAL ATOMICS (Gore, Oklahoma Site Decon-

tanination and Decommissioning Funding), Docket No. 40-8027-EA (ASLBP Mo 94-684-01-EA) (Source
Material License No. SUB-1010). ENFORCEMENT ACTION: Apnl 18, 1995, MEMORANDUM AND
ORDER (Ruling on Motion for Protective Order)

The Licensing Board grants a motion for a protective order limiting the use of the protected
information to those individuals participating in the hngation and for the purposes of the htigation only.

The Commission's regulation concerning protective orders is patterned afier Rule 26(c) of the
Federal Rules of Civil Procedure. and we lovk to decisions interpreting the federal rule for guidance
Toledo Edison Co. (Davis-Besse Nuclear Power Sution), ALAB-300, 2 NRC 752, 760 (1975).

“In providing authonty to permit discovery of confidential information only in a designated way

with few exceptions. the protection granted parties or persons against the disclosure of rade secrets and
confidestial business information restricts the use of such information to those engaged in the proceeding ~
Marcus, Myth and Reality in Protective Order Litigation. 69 Cornell L. Rev. 72, 73 (1983), see also cases
cited, 8 Charles A Wright and Arthur R Miller, Federal Practice and Procedure § 2043 0 29, as an example
of such limitation. see Administrative Conference of the United States. Manual for Adrunistrative Law
Indges 192 (Form 19-d)

“{E)xceptions recognized for extrajudicial releases of protected information are generally in
circumstances where either a statute or an agency's rules and regulations specifically provide for the
disclosure of information obtained by it" See, e g, Resolution Trust Corp v KPMG Peat Marwick, 779
F Supp. 2(DDC 1991)

The avallability of management directives in the NRC's Public Document offices does not place
those who do business with the NRC on notice of the Agency's policies and practices regarding the use of

protected discovery information
4 It cannos be successfully maintained that the Staff, as one litigant in a proceeding. in the absence of
statutory or regulistory authonty directing otherwise, can perform with different responsibilities than other
litigants. It must operate and conform to the same standards as apply to other parties. Louisiana Power and
Light Co. (Waterford Steum Electric Station, Unit 3), ALAB-8O1, 21 NRC 479, 484 (1985)

In the absence of regulatory authority or some policy direction by the Commission, the Staff must
be bound by the terms of a Board protective order

It has been stated that the "Commussion and is adjudicatory boards have always proceeded on the
assumption that the terms of all protective orders will be scrupulously observed by everyone who acquires
confidential informaton under such an order ” Houston Lighting and Power Co. (Allens Creek Nuciear

Station, Unit 1), ALAB-535, 9 NRC 377, 400 (1979)

Cienerating
LBP-9S.6 GEORGIA INSTITUTE OF TECHNOLOGY (Georgia Tech Research Resctor, Atlanta, Georgia),

Docket No. 50-160-Ren (ASLBP No 95-704-01-Ren) (Renewal of Facility License No R-97). OPERATING
LICENSE RENEWAL: Apnl 26, 1995, PREHEARING CONFERENCE ORDER (Ruling on Suwnding and
Contentions)

In o proceeding imvolving the proposed renewal of a facility operating license for a research reactor,
an Atomic Safety and Licensing Board determines that a Petitioner for intervention possesses standing and
has proffered two acceptable contentions The Board accordingly grants the Pettioner’s peution for leave
to mtervene and request for a heanng

The Commission has long apphed comtemporary judicial concepts of standing 10 determune whether
a peationer for imervention has a sufficient interest in & proceeding to be permutted (o intervene as a matter

of nght

To establish standing. a petrtioner must show that the subject matter of the hearing will cause him
or her injury in fact and that the injury 1s arguably within the zone of interests protecied by the Atomic
Energy Act of 1954, as wmended, or the National Environmental Policy Act as amended

A group or orgamization may establish its standing through the interests of its members. To do
50, A group must demonsirate that ot least one member who personally has standing wishes the group to

12



DIGESTS
ISSUANCES OF THE ATOMIC SAFETY AND LICENSING BOARDS

represent him or her. Signature of & petition by a ranking official who has personal standing s sufficient
for standing purposes.

E When a group bases its standing on the membership of un individual. the individual need not have
been & member on the date the onginal petition for leave to inervene was filed but only as of the dute the
supplemental petition for intervention must be filed The Rules permit amendment unti! that date without
poor approval of the Licensing Board and there is no definstion of the scope or subject matter of such
amendments.

¥ in determining standing, a Licensing Board must accept as true all matenal allegations of an
inlervention petiton and must construe the petition in favor of the petitoner, notwithstanding contrary
interpretations by other parties.

G Living or working within a spec'’! distance of a site (with vanatons of distance depending
upon the nature of the nuclkear facility ¢ activity, or even passing by the entrance to a site twice a week
for recreational purposes, is enough 1o presume 1o ury ia fact. Such facts may be sufficient for standing
purposes even though they mught be ivafficient (0 found a valid contention.

H The adequacy of an apphicant's physical secunty system 15 8 permissible issue 1n an operati ig
license renewal proceeding.

i Although 10 CFR §56.1) provides that applicants need not provide design features or other
measures 10 project agmnst attacks or destructive acts, including sabotage. by an encmy of the United
States, it does not preclude intervenors from challenging whether security systems satisfy goverming secunty
requirements, set forth 1n 10 CFR Part 73

) Admissior of & contention involving a security plan does not transform the secunty plan into a
public document Licensing boards may adopt appropniate protective measures (o preciude public release
of informanion concerning such & plan

K The applicable design-basis threats against which an applicant must protect appear in 10 CFR.
§73), to the extent referenced in sections applicable 10 particular types of reactors The design-basis threat
for research reactors includes “radiological sabotage

L The secunity plan for certain research reactors, insofar as it protects against radiological sabotage,
may be modified to account for special circumstances 10 CF R § 71.60()
M Senous violations or other incidents may form the basis for a contention challenging the adeguacy

of management of a facility

N Where there is no local public document room in an aren near a facihity, and where a petitioner
for intervention unsuccessfully seeks information from a local NRC office, a licensing board may judge the
adequacy of a proposed contention on the basis of available information

O A petinoner's imprecise reading of a reference document. or typographecal errors in that document,
cannot serve to generate an issue suitable for hugaton.
P NRC's review of regulations goverming a particular issue does pot serve as a basis for a particular

contention concerning that issue  Nor does a petitioner’s differing opinion as to what apphicable regulations
should (hui do not) require

Q A peutioner is obligated to provide the analyses and supporting #vidence showing why its bases
support its contention. A licensing board imay not make factual inferences on a petitioner's behalf
R The following technical issues are discussed:  Research reactors, Security plan, Management

LBP-95.7 DR JAMES E. BAUER (Order Prohibiting Involvement in NRC.Licensed Activities). Docket No
IA-94.011 (ASLBP No 94.696-05-EA), ENFORCEMENT ACTION. May 31, 1995, MEMORANDUM
AND ORDER (Dispositive Motion-Related Rulings)

A In this proceeding concerning an NRC Staff enforcement order prohibiting the involvement of Dr
James E. Bauer in NRC-licensed activities, the Licensing Board denies (1) the portion of an NRC Staff
prediscovery disposiiive motion relating to the parties' Jont Issue |, which was initially considered in LBP-
O04-40, 40 NRC 323, 33233 (1994), and (2) the Staff s petition for reconsideration of the Board's ruling in
LBP-94.40, 40 NRC at 317, concerning Bauer Issue 8, albeit with an additional modification of that issue

B Summary disposition is appropriste only when il has been shown "that there is no genuine issue
as to any material fact and that the moving party 15 enutled 1o a decision as & matter of law * Advanced
Medical Systems, Inc (One Factory Row, Geneva, Ohso 44041), CLI93.22 38 NRC 9%, 102 (1993)

13
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c With respect 10 a summary disposition motion, the moving party “bears the burden of showing
the absence of a gemune 1ssue as to any matenal fact * Il (foomote omitted) Further, in assessing the
showing made by the motion's proponent, the presiding officer 15 required 1o “view the record in the light
most favorable to the party opposing such a motion” Id (footmote omitied) o doing so. however, if the
presiding officer finds that the proponent has failed (o make the required showing. then the presiding officer
“must deny the motion ~ even if the opposing party chooses not 10 respond or its response is inadequaie ”
Id (footnote omitted).

D In construing the meaning of the terms of a license, it is most useful to Jook 1o the principles that
govern the construction of another writien instrument — the contract. Cf Meadow Green-Wildcat Corp
v Hathaway. 936 F 2d 601, 603.05 (1st Cir. 1991) (regarding standard of review to apply in interpreting
terms of agency permit, court will trzat the instrument like & contract)

E it is & well-gstablished rule that if the terms of a wnong are plain and unambiguous, there is no room
fur construction, because the only purpose of judicial construction 1s to remove doubt and uncertanty. See
17A Am Jur 24 Contracts § 337, m 342 (1991) Further. if the language of the instrument is unambiguous,
its meaning should be determined without reference 10 extrinsic matenals See i at 343-44

F The prelinunary inguiry in seeking to construe the lerms of a written instrument 15 10 determine
whether ambiguity exists, which is a question of law that can be resolved through summary disposition.
Sce 10A Charles A. Winght, et al, Federal Pracuce and Procedure § 27301 at 279 (2d ed. 1983). Ou the
other hand, if it 15 determined that ambiguity exists that can be resolved only through an inguiry ioto the
state of mind of the parties 1o the instrument, then genuine issues of matenal fact generally will exist thac
make summary disposition inappropriate See id. at 265.66

G Language in a license condition stating that the license is “based on” the statements and represen-
futions in & hcense application 1s not the equivalent of a declaranon that the application is “incorporated by
reference into” the license  As one court has pointed out in interpreting the interchangeable erm “bused
upon,” a “strughtforward ‘=xtual exegesis” leads to the conclusion that this term means “derived from” or
“use{d} as a basis for " Unnd States ex rel Siller v Becton Dickinson & Co, 21 F3d 1339 1348 (dh
Cir ), cert denied, 130 L. Ed. 2d 278 (1994) To say that the license 15 derived from the application is not
the same as saying that the app'ication and its terms are tncorporated into the license so as effectively w
be made provisions of the license

H A license “condition” cither imposes a specific qualification on the standard terms of the license
or creates particular duties or requirements for the licensee beyond those specified under the standard terms
of the hicense

i Even if there is no facial ambiguity in the terms of a licease, i interpreting the meaning of those
terms it may be appropnate to look 1o an extrinsic source such as agency regulations based upon the general
rule of construction that in drafting an instrument the parties are presumed to have in mind all the existing
legal directives relating to the mstrument, or the subject matter thereof  See 17A Am. Jur. 2d Contracts
§ 381, ar 402-03 (1991)

] A party contesting a Staff enforcement order 15 free to propose any legal or factual issues it wants
w litigate, at least so long as that issue bears some relanonship to the bases set forth in support of the
order by tending 1o establish, either alone or with other issues, that some explicit or imphcit legal or factual
predicate to the order shouid not be sustained See LEP-94-40, 40 NRC at 336 n7

LBP-95.8 INNOVATIVE WEAPONRY, INC. (Albuguerque, New Mexico), Docket No. 030-30266-MI.-
Ren (ASLBP No 95-701-01-ML-Ren) (Byproduct Materials License No 30-23697-01E), MATERIALS
LICENSE RENEWAL: June |, 1995 MEMORANDUM AND ORDER (Termunaiing Proceeding)

A In a proceeding involving an appeal from the NRC Staff’s denial of a requested renewal of a
byproduct materals license, 1n which (based on a transfer of the license to a new entity) the Staff rescinds
its pnot license renewal dental, the Presiding Officer grants the Staff's unopposed mouon 1o terminate the
proceeding

B Although the NRC 15 not stnictly bound by the mootness doctrine, its adjudicatory inbunals have
generully adhered (o the mootness principle

LBP-95-9 SAFETY LIGHT CORPORATION, et al (Bloomsburg Site Decommussioning and License Re-
newal Denials), Docket Nos. 030-05980-ML&ML-2, (30-05982-ML&ML-2 (ASLBP Nos 92-659-01-ML.,
92-664.02-ML-2). MATERIALS LICENSE. June 8 1995 MEMORANDUM

14
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in this Memorandum the Licensing Board sets forth ity reasons for previously granting an NRC
Staff motion for summary deposition on the issue of whether the agency has regulntory junsdiction over
USR Industries and 11s four wholly owned subsidianes.

Although in some circumstances the law of the case doctrine may be a rule of practice, that doctrine
only applies W successive stages of the same proceeding See |B Moore s Federal Pr 10.404{1) (24
ed 1995).

Th.at doctrine provides that once the law of the case 15 determuned on appeal by a superior tnbunal
in a proceeding, the inferior ir'bunal lacks the authonty to depart from it in that same proceeding  Any
change in the law of the case must be made by the superior (nibunal iself or by a yet tugher authority to
which the superior tnbunal owes obedience See |B Moore's Federal Practice JO040{1] (2d ed 1995)

The doctnine of collateral estoppel long has been held applicable to administrative adjudicatory
determinations. See United States v Utah Construction & Miming Co., 384 US. 194, 421-22 (1966),
Commissioner v. Sunnen, 333 US 591 (1948) See also 4 K Davis. Adnunistrative Law Treause § 212
(2d ed 1983) And issue preclusion is a setled principle of NRC adjudicatory proceedings. See, eg.
Alabame Power Co (Joseph M. Farley Nuclear Plant, Units | and 2), CLI-74-12, 7 AEC 203 (1974).

As in judicial proceedings, the purpose of the administrative repose doctrine “is o prevent
continuing controversy over matters finally determined and to save the parties and boards the burden of
relitigating old issues ” Carolina Power and Light Co. (Shearon Hams Nuclear Power Plant). ALAB-817,

23 NRC 525, 536 (1986)
J In contrast 1o the doctrine of res judicata that 15 appiicable only when a final judgment is rendered.
“for purposes of issue preclusion ‘final judgment’ includes any prior adjudication of an issue in another
action that is determined to be sufficiently firm to be accorded conclusive effect ™ Restatement (Second) of
Judgments § 13 (1980)

For a prior determination of an issue to be sufficiently fitm to support issue preclusion, the earlier
decision should not be “avowedly tentative ”  Restatement (Second) of Judgments § 13 cmt g (1980)
Adduionally, the fact “that the parties were fully heard, that the court supported its decision with a reasoned
opinion, (and) that the decision was in fact reviewed on appeal are factors supporting the conclusion
that the decision 15 final for the purpose of preclusion.” Id

Finally, even when all of the requirements for applying the doctnne of collateral estoppel are
met. the doctrine stll must be "applied with a sensitive regard for any supported assertion of changed
circumstances of the possible existence of some special public interest factor in the particular case ~ Alabama
Power Co. (Joseph M. Farley Nuclear Plant, Units | and 2), ALAB-182, 7 AEC 210, 216 (1974)

“To produce absolution from collateral estoppel on the ground of changed facrial circumstances,
the changes must be of a character and degree such as might place before the court an issue different in
some respect from the one decided in the initial case * 1B Moore s Federal Practice §0 4458 at [11.-642 (2d
ed 1995)

Sumilarly, “a change or development in the controlling legal principles”™ or a “change [in] the legal
atmosphere” may make issue preclusion inapplicable  Commussioner v Sunnen, 333 US 591, 599.600
(1948)

Whatever other public policy factors may outweigh the applicabon of the doctrine of collateral
estoppel, the correctness of the earber determination of an issue 13 not among them. Stmply stated, i1ssue
preclusion does not depend on the cormrectness of the prior decision  United States v Moser, 266 US
236, 242 (1924). McLaughlin v Bradlee, 803 F 2d 1197, 1204 (D.C. Cir 1986) See 1B Moore's Federal
Practice $0.441(2). at 11.-519 10 111 -521 (2d ed 1995)

Because the Commussion’s summary disposition rules borrow extensively from Rule 56 of the
Federal Ruies of Civil Procedure, it has long bee.. held that federal court decisions imerpreting and applying
like provisions of Rule 56 are appropriate f  cedent for the Commussion's rules Se. o g Cleveland Electric
Hlunnavng Co. (Perry Nuclear Power Plant, Units | and 2). ALAB-443. 6 NRC 741, 753.54 (1977)

Pursuant (o Rule 56(c) and by analogy the Commission's summary disposition rule. “{o)nly disputes
over facts that might affect the outcome of the suit under the governing law will properly preclude the entry
of summary judgment Factual disputes that are irrelevant or unnecessary will not be counted ~ Anderson
v. Liberty Lobby, Inc., 477 US 242 24% (1986)
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Similarly, summary judgment, as well as summary disposition. w1 . e if the dispute about a
matenial fact 18 ‘geoutne’, that is, if the evidence is suc  that a reasonable jury could return a verdict for
the nonmoving party * Anderson v Liberty Lobby, Inc. 477 US 242, 248 (1986).

Stated otherwise, “there s no issue for mial upless there is sufficient evidence favoring the
nonmoving party for a jury to return a verdict for that party  If the evidence is merely colorable or is
not significantly probative, summary judgment may be granted * Anderson v Liberty Lobby, Inc, 477 US.
242, 249-50 (1986)

The plain language of secton 184 of the Atomic Energy Act is exceptionally broad and the reach
of the provision is all encompassing. The titke of section 184, “Inalienability of Licenses.” only reinforces
its breadth masmuch as “inalienable” means “incapable of being alienated. surrendered or trunsferred
Webster's Third New International Dictionary 1140 (1971)

The reach of the statute 15 manifest from its comprehensive language. and section 184 contains
absolutely no hmiting provisions. The terms “volumarily or involuntarily, directly or indirectly” and the
phrase “through transfer of contrel of any license to any person” are words and phrases of inclusion indicating
# congressicnal intent to expand the scope of the section 1o the maximum extent.

On s face, section |84 not only broadly prohubits all manner of transfers, assignments, and
disposals of NRC licenses, but also all manoer of actions that have the effect of, in any way, directly or
indirectly, transferning actual or potential control over a license without the agency's knowledge and express
writien consent

As a consequence of the merger and the merger agreement, the new parent Corporation now
possessed the ulumate authority 0 exercise domunion over the corporate affairs of its wholly owned
subsidiary, including the power to direct, manage, and regulate all activities concerning the matenal hicense
The very definition of a subsidiary corporation 15 one that 12 controlled by another corporation by reason of
the latter's ownership of ot least a majority of the shares of stock. Black's Law Dictionary 1428 (6th ed
1990) See |8 Am. Jur 2d Corporations § 35 (1985)

If the statutory proscription agasnst the transfer of control of NRC licenses could be avoided by the
expedieat of a corporate restructunng, complex or otherwise, then section |84 would be a toothless nger

As long as section |84 and any other regulation or license condition is not violated, a matenal
licensee may transfer its assets without soufying and obtwning the agency's permission

When the transfur of control of NRC licenses is involved, section 184 requires the agency 's express
written consent, not just that the agency be notified

The language of the Atomuc Energy Act itself demonstrates that Congress placed no imp ortance
on the corporate form i enacting section |84

The inclusion of a “corporation” in the definstion of a “person” 10 section |15 of the Atomic Energy
Act and the use of the latter 1eim in the malienability of heenses provision in section 184 indscates that
Congress intended 4 corporation 1o be treated in the same manner as all other entities

Corporste law principles. which are apphcable only to the corporate form of organization. wre
entited to no consideration under section 184 and do not thwant NRC regulatory junsdiction over a
corporation for violating that provision

Congress, n effect, already has prerced the corporate veil for corporate violators of section |84
by defimonally including corporations in the inahienability of bicenses provision  See Pension Benefit
Guaranty Corp v Ouimet Corp . 711 F 2d 1085 1083 (15t Cir ), cent. demed, 464 U S 961 (1983)

it long has been established that the fiction of corporate separateness of state-chasared corporations
will not be permatted to frusirate the policies of a federnl statute

The statutory frustration principle permits the NRC to disregard the corpocate form and impose
liability on the parent corporation shareholder for the obligations of its subsidiary. And. this is true whether
Of 8Ot s intent was (0 avoid the statutory prohibiion of section 184 for “intention. s not controlling when
the fiction of corporaie entity defeats a legislative purpose © Kavansugh v Ford Motor Co , 153 F 2d 710,
17 (hh Cie 1965)

LBP-95.10  GULF STATES UTILITIES COMPANY. et al (River Bend Station, Unit 1), Docket No

50-458.0LA (ASLBP No 93.680-04-OLA), OPERATING LICENSE AMENDMENT. June 15 1995,
MEMORANDUM AND ORDER (Ruling on Licensee's Motion Requesting Summary Disposition of
Contention 2)

i
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LBP-95-11  DANIEL J McCOOL (Order Probsbiting Involvement in NRC-Licensed Actvities), Docket No
1A 94-017 (ASLBP No. 95-705.03-EA), ENFORCEMENT ACTION; June 23, 1995, MEMORANDUM
AND ORDER (Dhsmussing Proceeding)

LBP-95.12  SEQUOYAH FUELS CORPORATION and GENERAL ATOMICS (Gore, Oklshoma Site Decon-
tamination and Decommissioning Funding). Docket No. 40-8027-EA (ASLBP No 94 684-01-EA) (Source
Material License No. SUB-1010); ENFORCEMENT ACTION, Juse 30, 1995. MEMORANDUM AND
ORDER (Denying Generul Atomics’ Motion Reogarding NRC Staff “Reliance” Issues and Establishing
Schedule for Bifurcated Issuc of Agency Jurisdiction)
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DD-65. | STATE OF UTAH (Agreement Pursuant o Section 274 of the Atomic Energy Act of 1954, as
Amended), REQUEST FOR ACTION, January 1995, DIRECTOR'S DECISION UNDER 10 CFR

§ 2 206
A The Direcior of the Office of State P jenies the petition submutted pursuant to 10 CFR

5 X% by US Ecology, Inc (Petitioner), requess wction with Utah's Agreement State Program
B Peunioner requested NRC to instiate appropnate proceedings. including relevant heanngs. (o suspend
w revoke Ual Agreement State status under section 274y of the Atomu nergy Act of 1954, as amended
AEA), for Utah's fatlure to require state or federal government land ownership in regulating the mmercs
disposal of low-level r.dicactive waste at the Envirocare of Utsh, lo he t 'S request was dented

because the Drector did not hind that the Pettioner had raised a sufficient 1ssue of Utah's compliance with
me of more requirements of section 4 of the AEA or any substantial health and safety issues to warrant

the action requested

DD-95 ALL PRESSURIZED WATER REACTORS: REQUEST FOR ACTION. January 26, 1995 DI
RECTOR'S DECISION UNDER IOCFR §2 200
A\ The Darector, Office of Nuclewr Re ¢ Regulation, has demied a petuon filed by Jobn Willis on

beha) { Greenpeace International requesting that actic taken rega 1 all pressurized waler reactors

PWR3) currently operating 1o the Unuied States. The Pentioner requeste. that the NRC immediately and

fully inspect all vessel head penetrations in these reactors for cracking, publish the results, shut down

aftected reactors. and “relicense ' reactors thal must losed  As grounds for these requests, the Petitoner
lleged that 1) certain foreign PWRs are cracking testing tn France revealed incipient circum 1A
racking of some VHPs which could lead to a through-wall break in the primary pressure boundary without
fuliliment of the leak-before-break cntenon, and (1) th wid cause ejection of the control rod drive
mechamism. w resulting loss of control of the reactor  The reasons for the demal are fully set forth i

the Decisior

4] The NRC Staff conducts meetungs penodica with atlected owners groug

Ips 10 discuss emerging
and existing gene techoical issues rather t meeting with each individual heense
{ he winig technical 15sue $15C U seC primary water stre Tosion cracking in vessel head
penetration
DD-95 ENTERGY OPERATIONS, IN( Arkansas Nuclear One) and SIERRA NUCT CORPORA
FTION, Docker N 50-3113, 50168 X REQUEST FOR ACTION, January 1995, DIRECTOR'S
DECISION UNDER I0CFR & ¥
\ he Darector of the Office of Nuclear Matenal Safet nd Salegua 15 in part and denies i
part a petinon submutted pursuant CFR § 6 by M e nt shalf of the W T
Citizen's Unlity Board ner), requesting action with regard to Ark s N 1 w (ANO) operated
by Entergy Operations. Inc (Entergy of the Licenses
B Petitoner reque | that the Chasrman exercise his auth y 1 une the apphicabilit
f CFR § 48 u ( R Subparts K anl jetermine whether Enterg wlaton of
any MRC regulat s regarding use of section 48 W make modifications 1o the V5( 4 cask for use m
ANO ANO to cease using sectior 48 until NRC determines whether or not it ipplicable
i) order Sierra Nuclear Corporation to cease nstru o of VS( 4 casks for use at ATO ¢t are being
nstructed based on ANO's sectior X evaluahor
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C With regard to the Peutioner’s request for NRC 1o (1) deternune the applicability of section 72 48
to 10 CF R Subparts K and L, and (2) determine w'ether Entergy is in violanon of any NRC reguiations
regarding use of section 72 48, the Director grants the petition in pant and determines that section 72 48 15
apphicable 1o the genera' license found 1o 10 CF R Part 72, Subpart K. of the Commission's regulations
and that ANO can make use of this authority as a Subpart K hicensee in accordance with the terms and
Imutations of secuion 72 48

D With regard to the Petitioner s request for NRC 1o (3) order ANO 10 cease using section 72 48 until
NRC determuines whether or not 1t is applicable and (4) order Sierra Nuclear Corporation 1o cease construction
of VSC-24 casks for use at ANO. the Director finds, in accordance with the foregoing detesmination, that
ANO can make use of section 72 48, and accoraingly denies those portions of the petition

DD-95-4 NORTHEAST UTILITIES (Millstone Nuclewr Power Station), Docket Nos 50-245, 50-3136, 50-
423, REQUEST FOR ACTION, February 22, 1995, DIRECTOR'S DECISION UNDER 10 CFR. §2 206

A The Acting Director of the Office of Enforcement has denied petitions filed by Carmela V. Manen
and Mananne W Nernaio requesting that accelerated enforcement action be taken against Northeast Utlities
(NU). The Petitioners requested that this action be wken against NU for wiliful violations of the employee
protection provisions of 10 CFR §507 As grounds for their request, the Petiioners asserted that they were
retaliated against for engaging 10 protected activities consisting of raising concerns regarding a computer
system being used in the execut:on of NU's fitness-for-duty program  The reasons for the denial are fully
set forth in the Decision

DD-95-5 NATIGNAL INSTITUTES OF HEALTH, Docket No 030-01786 (License No. 19-00296-10).
REQUEST FOR ACTION, March 5, 1995, DIRECTOR'S DECISION UNDER 10 CF R §2206

A The Director of the Office of Nuclear Matenul Safety and Safeguards granted in part, wos unable
to grant in part. and determined that a peution dated December 2, 1993, and submitied by the North
Bethesda Congress of Citizen's Associations (Petitioner), was mooted in part. The petition requested that the
Nuclear Regulatory Commission (NRC) take action with regard to the National Institutes of Health (NIH),
specifically that the NRC (1) suspend License Condition 27 (formerly License Condition 24) of the NIH
Matenals License No  19-00296. 10 (License). which authonizes NIH 10 dispose of hicensed materials by
incineration. pending resolution of two regulatory issues — (a) no environmental report or environmental
assessment has been completed regarding the incineration of radioactive waste on NIH s Bethesda campus.
and (b) there may be less than adequate momitonng to ensure that radioactive effluents are within regulatory
limits, (2) provide copies of the NRC ensironmental assessments and/or safety evaluations that provide
the bases for (a) an exception from 10 CF R § 20 30Md) s regarding radicactive matenals discharges
into sanitary sewer systems (License Condition 21 and (b) approval of the construction and operation of
o low-level waste storage facility ar NIM's Poolesville campus (License Condition 28), and (3) forward
a copy of future correspondence between NRC and NIH regarding these matters (o the Petutioner  The
Directar determined that because NIH permanently crased operation of the three incinerators and amended
the license to delete License Condition 27 the request to suspend License Condition 27 was moot. Because
the NRC was not required to conduct environmental assessments in connection with the NIH applications
for authonty 1o incinerate radioactive waste and for authonty (o discharge radioactive materials into samitary
sewer systems, and becanse NTH was not required to submit 2nviroumental reports 1n connection with those
apphcations, Petitioner s request for copies of such environmental assessments and reports cannot be granted
The information submutted by NIH wn suppon of its application for authonity to constiuct and operate the
Poolesville low-level waste storage fucility, however, is the functional equivalent of an environmental report
and safety evaluation The Director supplied the Peutioner with copies of documents submutted by NIH in
support of License Conditions 21, 27 and 28 The Director placed Petitioner on the distnbution hst for all
correspondence regarding operation of the NIH incinerators, sewer disposal himits, and intenm radioactive
waste storage license amendiments at the Poolesville facility

DD-95.6 SOUTHERN CALIFORNIA EDISON COMPANY , ¢t al (San Onofre Nuclear Generating Station.
Units 2 and 3), Docket Nos 50-161, 50362, REQUEST FOR ACTION, Apnl 27, 1995, DIRECTOR'S
DECISION UNDER 10 CFR §2206

A The Director, Office of Nuclear Reactor Regulation, denies a petition filed on August 10, 1994, by

Mr Ted Dougherty requesting a shutdown of the San Onofre Nuclear Generatng Station. The request was



based on concerns regarding the vulnerability of SONGS to earthquakes because of the exiswence of nearby
fault lines, and concerns regarding the defensibility of SONGS 10 a tesronst (hreat.

B Appendix A (Crienon 2) 10 10 CF R Pant 50 states that the design basis for the nuclear power
piant should reflect the most severe of the natural phenomena that have been historically reported for the
site and surrounding area, the combinations of the effects of normal and accidemt conditions with the effects
of the natural phenomena, and the importance of the sefety functions to be performed.

C Appendix A 10 10 CF R Part 100, “Sexsmuc and Geologic Siting Critenia for Nuclear Power Plants,”
Section Il(c). requires that the nuclewr power plant's design bases for earthquakes be determined ‘hrough
evaluation of the grologic and seismuc hustory of the nuclear power plant site and surrounding region

D The design-basis threat for radiological sabotage has buen modified by an amendmeni to 10 CF R.
Part 73 10 include use of a land vehicle by adversanies for transporting personnel and their hand-carmied
equipment to the proximity of vital areas and to include a land vehicle-bomb

DD-95.7 FLORIDA POWER AND LIGHT COMPANY (Turkey Point Nuclear Generating Plant. Units 3 and
4, 51 Lucwe Nuclear Power Plant, Units | and 2), Docker Nos. 50-335, 50-389, 50-250, 50-251; REQUEST
FOR ACTION. May 11, 1995, DIRECTOR'S DECISION UNDER 10 CFR §2206

A The Director of the Office of Enforcement has denied petitions filed by Thomas J. Saporito, Ir,
requesting that the NRC. (1) submit an amicus cunae boef to the Department of Labor regardiog his claim
that Flonda Power & Light Co. (FP&L) retaliated against him for engaging in protecied activities, (2) iastitute
a show-cause hearing to modify, suspend. or revoke FP&L's licenses to operate Turkey Point. (3) institute 2
show cause proceeding to order the FP&L 1o provide him with a "make whole” remedy. (4) take escalaed
enforvement action agmnst FP&L and certain FP&L employees for engaging in retabation. (5) conduct
an investigation of FP&L 1o determine the involvement of each and every individual in the discrimination
against lem, and report the results to the Department of Justice, and (6) conduct an investigation to determine
if the overall work environment at Turkey Point and St Lucie nucled’ stations is free from hostility and
encourages employees to freely and confidentially contact the MRC without going through the normal chain
of command  The reasons for the demial ase fully set forth \n the Decision

DD-95-8 ALL LICENSEES. REQUEST FOR ACTION. May 25, 1995 DIRECTOR 'S DECISION UNDER
I0CFR §2206

A The Director of the Office of Enforcement has denied & petiton filed by Thomas J Saponto,
Jr. requesting that the NRC issue a genenc lerter of mstruction 10 all licensees requiring them 10 review
station operating procedures in order to ascertarn whether the procedures contain any restiictions that would
prevent or dissuade @ licensee employee from bringing perceived safety concerns directly 1o the NRC
without following the normal chain of corumand In the petition, he also requested that each | ensee be
required to report to the Commussion, under outh or affirmation, that the review has been completed, that
its employees are free 1o bring concerns to the NRC without following the normal chain of command, and
that this information has been commumicated to all of its employees. The reasons for the denial are fully
set forth i the Decision

DD-95.9 COMMONWEALTH EDISON COMPANY (Zion Nuclear Power Staton, Umits | and 2), Docket
Nos. §0-295. 50-304; REQUEST FOR ACTION, May 26, 1995, DIRECTOR'S DECISION UNDER 10
CFR §2206

A The Director of the Office of Nuclear Reactor Regulation denies a petition submitted pursuant 1o
10 CFR §2206 by Robert K. Rutherford and fosty-three other secunity guards at the Zion Nuclear Power
Station (Petitioners) requesting achion with regard to the Zior Nuclear Power Station, Units | and 2, of the
Commonwealth Edison Company (ComEd or Licensee) Pentiopers requested that the Nuclear Regulatory
Comrussion (NRC) rethink and withdraw its approval of the October 7, 1994 revisions to the Zion secunty
plan. and demand greater justification from both the Licensee and its secunty contractor concermng the
proposal to reduce the number of armed guards und the defense of the Zion facility Petinoners also
requested that the manmng and positoning of armed guards be reconsidered and increased to a more sound
defensive position The petition 15 denied because Petitioners raised no substantial safety concern regarding
the revised secunity plan for the Zion facility

DI-9S-10  FLORIDA POWER AND LIGHT COMPANY (St Lucie Nuckear Power Plant, Unit 2), Docket
No S0 389-A, REQUEST FOR ACTION, May 26, 1995, DIRECTOR'S DECISION UNDER 10 CFR
§2206

2
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A The Director, Office of Nuclear Reactor Regulation, denies a petition dated July 2, 1993 filed by
the Flurida Mumicipal Power Agency (FMPA), which requested, inter alia, that the NRC (1) declure that
Flonda Power & Light Company (FPL) is obligated 10 provide network transmussion among geographically
separated sections of FMPA without imposing muluple charges for transmission among multiple delivery
points, (2) issue a notice of violation of ihat obhigation. (1) order FPL to file with the Federal Energy
Regulatory Commission o rate schedule that provides for ransmission in a manner that comphes with the
antitrust conditions which are a part of the St Lucie Plant, Unit 2 hicense  The reasons for the denial are
fully set forth in the Director's Decision

DD-9S-11 NORTHEAST UTILITIES (Haddam Neck Plant und Millstone Nuclear Power Station, Units |, 2,
and 1), Docket Nos. 50-213. 50-245, 50-336. 50-423 (License Nos. DPR-61, DPR-21, DPR-65, NPF-49),
REQUEST FOR ACTION, May 1. 1995 DIRECTOR'S DECISION UNDER 10 CFR §2 206

A The Duwctor of the Office of Nuclear Reactor Regulation has densed the petinon filed by Mr
Ronald Gavensky requesting that the licenses of the Haddam Neck Plant and the Millstone Nuclear Power
Station. Units 1, 2, and 3 be temporanly revoked based on Petitioner's allegabions  Petinoner raised
numerous concerns regardiog recespt inspection activities by Northeast Utihines (NU) at these facilibes
After a review of Petiiones's concerns, the Director concluded that no substantial health and safety issues
were rased regarding these faciliues that would require inihatios of formal enforcement action.

DD-95-12 BABCOCK AND WILCOX COMPANY (Pennsylvania Nuclear Service Operations. Parks Town-
ship. Pennsylvamia), Docket No 70-364, REQUEST FOR ACTION, June 26, 1995, DIRECTOR'S DEC1-
SION UNDER 10 CFR §2.206

A The Drector of the Office of Nuclear Matenal Safety and Safeguards grants in pan two requests
for action under 10 CF R § 2206 (imtally ruised as concerns by Cinzens Action for a Safe Eavironment
and the Kisks Valley Coalition 1o Save Our Children in their joint request for an informal hearing purssant
o 10 CFR Part 2. Subpan L) referred, pursuant 10 10 CF R §2.1205(ki2). by the Presiding Officer in
the Initial Decision, dated January 3, 1995

B The Peutioners, based on a concern about madicactive releases from the Babcock & Wilcox
Company's (B&W) Apollo facility. request the Commussion to test fur radioactive contamination 1o the
genenil vicinity of Kepple Hill and Riverview in Parks Township  This request has been granted insofar as the
Nuclear Regulatory Commussion (Commuission) Staff calculated the potential arbor ne uranium concentration
and potential contaminaton of soil, reviewed the environmentsl monitoning and aerial radiological survey
data, and concluded that the radioactive releases from the Apollo factlity have been within regulatory limits
and have not resulied 10 concentrations of radioactivity in the soil greater than the Commussion's current
release criteria for uranium

C The Petitioners, based on a concern about the past operations of the B&W Purks Township facility
request the Commussion to investigate radiological comamination on the Farmers Delight Cairy Farm Thas
request has been granted insofar as the Commmussion Staft has reviewed the environmental monitoring data
collected from the area of the Parks Township facihty since 1969, as well as soil samples from the area,
and concluded that there has been no significant increase in background levels outside of the immediate site
area of the Parks Townskip facility

D The values set forth in 10 CF R Part 20, Appendix B, Table 11, are regulatory limits apphicable at
the site boundary. not at the stack discharge point
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DPRM-95.1 U S DEPARTMENT OF ENERGY. Docker No. PRM 60-3. March |5, 1995, PARTIAL GRANT

AND PARTIAL DENIAL OF PETITION FOR RULEMAKING

\ I'he Muclear Regulatory Commussion (NRC s granting 10 part and denying in part a pettion for
rulemaking (PRM-60-3) from the U S Department of |

nergy The Pettioner ested that the NRC amend

its regulations governing the preclosure operations at a geol reposItory oper NS area sO as 1o establish

numerncal dose cnitena for use 1o identifying the need for er

wgineered safety res and for determiming

thewr adequacy In granting the peution in part, NR(

g certain numencal dose coitena that would

be applicable to two different categones of design-basis events, namely 1) event onably likely 10 occur

regularly, moderately frequently, or one or more nmes before permanent closure, and (2) events that are

asidered ur

but that are sufficiently credible o warant consideration. The petition is demed 1n part
nsofar as o proposed other pumerncal dose critena
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effect of pendency of requests for action or, hearing petiton on matertals license renewal, LBP-95.3, 41
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10 CFR 274%0)
basis for licensing board decision on summary disposition motion; LEP-95-9, 4] NRC 449 n 165 (1995)
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definition of “byproduct material”. DD-95.5, 41 NRC 230 (1995)
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10 CFR 30 3%a)
decommussioning funding requirements for matenals license facilities: CLI95-1, 41 NRC 169 (1995)
10 CFR 30354
certificaion of financial assurance for decommissioning where liceasee is a government entity, CLI-95-1,
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treatments; LBP-95.7 41 NRC 332, 333, 335 (1995)
10 CFR 404
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