NUREG-0750
Vol. 19, No. §
Pages 1151-1321

NUCLEAR REGULATORY
: COMMISSION ISSUANCES

May 1984

This report includes the issuances received during Jhe specified period
from the Commigsion (CLI), the Atomic Safety and Licensing Appeal
Boards (ALAB), the Atomic Safety and Licensing Boards (LBP), the
Administrative Law Judge (ALJ), the Directors’ Decisions (DD), and
the Denials of Petitions for Rulemaking (DPRM).

The summarier and headnotes preceding the opinions reported herein
are not to be deemed a part of those opinions or to have any indepen-
dent legal significance.

U.S. NUCLEAR REG’ULATORY COMMISSION

Prepared by the Division of Technical Information and Document Control,
Office of Administration, U.S. Nuclear Regulatory Commission, Washington, D.C. 20666
(301/492-8925)

8410153226 840930
PDR NURE
0750 R PDR




COMMISSIONERS

Nunzio J. Palladino, Chairman
Victor Gilinsky

Thomas M. Roberts

James K. Asselstine

Frederick M. Bernthal

Alan S. Rosenthal, Chairman, Atomic Safety and Licensing Appeal Panel
8. Paul Cotter, Chairman, Atomic Safety and Licensing Board Panel




CONTENTS
Issuances of the Nuclear Regulatory Commission

LONG ISLAND LIGHTING COMPANY
(Shoreham Nuclear Power Station, Unit 1)
Docket 50-322-OL-4 {Low Power)
ORDER, CLI-84-8, May 16, 1934

METROPOLITAN EDISON COMPANY
(Three Mile Island Nuclear Statiori, Unit 1)
Docket 50-289-SP (Restart)
ORDER, CLI-84-7, May 4, 1984 1151

Issuances of the Atomic Safety and Licensing Appeal Boards

COMMONWEALTH EDISON COMPANY
(Byron Nuclear Power Station, Units | and 2)
Dockets STN 50-454, STN 50-455
MEMORANDUM AND ORDER,

ALAB-770, May 7, 1984

METROPOLITAN EDISON COMPANY, er ai
(Three Mile Island Nuclear Station, Unit 1)
Docket 50-289-SP (Management Phase)
DECISION, ALAB-772, May 24, 1984

WASHINGTON PUBLIC POWER SUPPLY SYSTEM
{(WPPSS Nuclear Project No. 1)
Docket 50-460-CPA
DECISION, ALAB-771, May 15, 191

Issuances of the Atomic Safety and Licensing Boards

CONSUMERS POWER COMPANY
(Midland Plant, Units 1 and 2)
Dockets 50-329-OM&OL, 50-330-OM&OL
(ASLBP Nos. 78-389-03-OL. 80-426-02-SP)
MEMORANDUM AND ORDER,
LBP-84-20, May 7, 1984




DUKE POWER COMPANY, er al.
(Catawba Nuclear Station, Units 1 and 2)
Dockets 50-413, 50-414 (ASLBP No. 81-463-06-OL)
MEMORANDUM AND ORDER,
LBP-84-2]1, May 30, 1984. ...............coiviinennsnns 1304

Issuance of Director’s Decision

POWER AUTHORITY OF THE STATE OF NEW YORK
(James A. FitzPatrick Nuclear Power Plant)
Docket 50-333
DIRECTOR'5 DECISION UNDER 10 CF.R. § 2.206,
DD-84-14 May 8, 1984 ... ..... ... .. .... ! .. 1307

iv



Commission
Issuances

O
)
9,
=
=

Ol
&




Cite as 19 NRC 1151 (1984) CLI-84.7

UNITED STATES CF AMERICA
NUCLEAR REGULATORY COMMISSION

CCMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
Thomas M. Roberts
James K. Asselstine
Frederick M. Bernthal

in the Matter of Docket No. 50-289-SP
(Restart)

METROPOLITAN EDISON COMPANY,
et al.
(Three Mile Island Nuclear
Station, Unit 1) May 4, 1984

In this special proceeding pertaining to the restart of Three Mile
Island, Unit |, the Commission denies an intervenor’s motion request-
ing that the Commission mandate completion piior to restart of certain
previously ordered long-ierm actions that supplement a set of short-term
actions required to provide assurance that the facility can be operated
without endangering the health and safety of the public. The
Commission, however, reviews sua sponte the licensee's schedule for
completion of the long-term actions and finds it reasonable. It rules that
the long-term acticns need not be completed prior to start-up but nectes
that they must be completed as promptly as possible.

ORDER

On October 18, 1983 the Union of Concerned Scientists (UCS)
inoved the Commission to order that all long-term items required in
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this proceeuing be completed prior to restart because of the length of
time which has elapsed since this proceeding began. Both the licensee
and the NRC staff opposed the UCS motion

In the order establishing the restart proceeding, the Commission
stated that it had “determined that satisfactory completion of certain
short-term actions and resolution of various concerns are required to
provide reasonable assurance that the facility can be operated without
endangering the health and safely of the public.” The Commissica fur-
ther “determined that certain additional long-term actions are

required to be completed as promptly as practicable, and that reason-
able progress on the completion of such items prior to restart is required
" CLI-79-8, 10 NRC 141, 142 (1979)

The Commission has stated that “reasonable progress™ is to be deter
mined “at the time of the Licensing Board’s decision.” CLI-82-32, 16
NRC 1243, 1244 (1982). The issue of whether licensee has made reason-
able progress toward completion of long-term items was litigated in the
restart proceeding in accord with the procedures established for that
proceeding. No party appealed frem the Licensing Board’s findings
regarding licensee’s progress on long-term requirements, either to the

Appeal Board or to the Commission. UCS by filing this motion with the
Commission almost 5 months after the Appeal Board issued its decision
on the hardware issues, ALAB-729, 17 NRC 814 (1983), is apparently
attempting to reopen a ciosed issue solely on the basis of the passage of
time

The Commission disagrees with UCS’ underlying assertion that the
passage of time by itself controls whether reasonable progress is being
made toward completion of long-term items. Such a determination must
be based on all the circumstances surrounding each individual item,
including the evolution of the requirement, any technical disagreements
regarding the requirement, efforts to date, and the current implementa-
tion schedule both at TMI-1 and other similar reactors.: The UCS
motion requesting the Commission to require completion of all long-
term items before restart simply because of the lapse of time since this
proceeding began is accordingly denied

However, the Commission recognizes that over 2 years have passed
since the Licensing Board issued its decision on the hardware issues,
and the Commission did envision only a short lapse of time between the
Licensing Board's decision and a decision on restart. The Commission
has therefore sua sponte considered the circumstances surrounding the

The Commission has stated, unless the r

reactors which have received their operating




impiementation schedule for the seven long-term items which stafl -
dicated in its response to the UCS motion were not scheduled for com-
pletion prior to restart in order to determine whether licensee should ve
required to complete any of those items prior to restart. No party 1s now
arguing that any of these items are necessary lor safe operation in the
short term. and the Commission has determined from its review ol each
of these items that the current schedule for completion 1s reason ible in
view of the technical issues involved and, as indicated in stafT"s response
to the UCS motion, because completion of required items al T™MI-1 at
restart will be comparable to the schedule of completion at other B&W
reactors. The Commission has therefore decided not to require comple-
tion of any of these items prior to restart al this time. The Commuission
notes. however, that this decision does not modify the original 1979
order which required that long-term 1tems be completed “as promptly as
practicable.”

Commissioner Gilinsky dissents from this decision

it is so ORDERED

For the Commission”

SAMUEL J. CHILK

Secretary of the Commussion

Dated at Washington, D.C
this 4th day of May 1984

*Commussioners Asseistine
viously indicated thewr approva




Cite as 19 NRC 1154 (1984) CLI-84-8

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
Thomas M. Roberts
James K. Asselstine
Frederick M. Bernthal

It ‘he Matter of Docket No. 50-322-0L-4
(Low Power)

LONG ISLAND LIGHTING COMPANY
(Shoreham Nuclear Power Station,
Unit 1) May 16, 1984

The Commission determines that General Design Criterion 17, 10
C.F.R. Part 50, Appendix A, pertaining to the availability of onsite and
offsite electric power systems for nuclear power plants, is applicable to
low-power operation under 10 C F.R. § 50.57(¢), and vacates a Licensing
Board's order to the extent it is contrary. The Commission provides
guidance for the conduct of a hearing in the event of the applicant’s sub-
mission of a modified application seeking an exemption under 10 C.F.R
§ 50.12(a) from regulatory requirements for a low-power license includ-
ing General Design Criterion 17

OPERATING LICENSE PROCEEDINGS: ROLE OF
COMMISSION

Absent special circumstances, the Commission is reluctant to assume
the functions of an existing licensing board of compiling and analyzing a
factual record and making an initial determination based on the record
Washingron Public Power Supply System (WPPSS Nuclear Project Nos. 3
and 5), CLI-77-11, 5§ NRC 719, 722 (1977)




REGUIATIONS: EXEMPTION

The use of exemption authority under 10 C.F.R. § 50.12 is extraordi-
nary and is based upon a finding of exceptional circumstances, consider-
ing the equities of the situation.

ORDER

Pursuant to the Commission’s unpublished Order of April 30, 1984,
in the Shoreham proceeding, Docket No. 50-322-OL-4 (Low Power),
oral argument was held before the Commission on May 7, 1984, on the
applicatility of the General Design Criteria (particularly GDC 17) to the
proposal of the Long Island Lighting Company (applicant) to operate
tne Shoreham facility at low power. Oral argument was preceded by writ-
ten filings and followed by supplemental filings.

After reviewing the oral arguments and written submissions of the
parties, the Commission has determined that 10 CFR. § 50.57(c)
should not be read to make General Design Criterion 17 inapplicable to
low-power operation. Accordingly, the Licensing Board’s Memorandum
and Order of April 6, 1984 (unpublished) is vacated to the extent that it
is inconsistent with this Order.

However, the applicant made clear at the May 7 oral argument its
intent to seek an exemption under !0 C.F.R. § 50.12(a). If it intends o
follow that course, the applicant should modify its application for low-
power operation to address the determinations to be -nade under 10
C.F.R. § 50.12(a).' The modified application should be submitted to the
Atomic Safety and Licensing Board.?

In addressing the determinations to be made under 10 C.F.R.
§ 50.12(a), the applicant should include a discussion of the following:

1. The “exigent circumstances™ that favor the granting of an ex-
emption under 10 C.F.R. § 50.12(a) should it be able to dem-

! Section 50 12(a) specific exemptions:

(a) The Commission may, upon application by any interesied person or upon ‘is own
initiative, grant such exemptions from the requirements of the regulations in this part s« deter-
mines are authorized by law and will not endanger life or property or the common defense and
security and are otherwise in the public interest

2 As the Commussion has previously noted. absent special circumstances not readily apparent here, it
would be extremely reluctant to assume the functions of an exising Licensing Board of compiling a
factual record, analyzing it and making the iniial determination based on the record. Washingron Public
Power Supply System (WPPSS Nuclear Project Nos. 3 and §). CLI-77-11, 5 NRC 719, 722 (1977).
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onstrate that, in spite of its noncorpliance with GDC 17, the
heaith and safety of the public would be protected.’

2. Its basis for concluding ihat, at the power levels for which it
sceks authori-ation to operate, operation would be as safe
under the conditions proposed by it, as operation would have
been with a fully qualified onsite A/C power source.

The Licensing Doard shall conduct the proceeding on the modified ap-
plication in acccrdance with the Commission’s rules. The Licensing
Board shall make findings and issue an initial decision. Any initial deci-
sion authorizing the grant of an exemption shall not become effective
until the Commission has conducted an immediate effectiveness review.

The following schedule is provided to the Licensii:g Board as guidance
in resuming the hearing:

Day 1 - Filing and same-day service to all par'ies of applicant’s re-
quest for exemption pursnant to 10 C.F.R. § 50.12(a}
Day 2 - Discovery commences

Day 32 - Discovery ends

Day 45 - Testimony filed

Day 55 - Hearing begins

Separate views of Chairman Palladino and Commissioner Gilinsky
and the additional views of Commissioners Asselstine and Roberts are
attached.

? The Commission regards the use of the exemption authority under 10 C.F.R. § 50,12 as extraordinary
This method of relief has previously been made available by the Commission only in the presence of .
ceptional circumstances. See United States Department of Energy (Clinch River Breeder Reactor Ploc.
CLI-83-1, 17 NRC 1, 4-6 (1983) and cases cited therein. A finding of exceptional circumstancy:, + 2 4.5
cretionary administrative finding which governs the availability of an exemption. A reasoned ex -rcise o°
such discretion siould take into account the equities of each situation. These equities include the stage
of the facility’s life, any financial or economic hardships, any internal inconsistencies in the regulaticn,
the applicant’s good-faith effort to comply with the regulation from which an exemption is sought, the
public interest in adherence to the Commission’s regulations, and the safety significance of the issues
involved.

Of course, these equities do not apply to the requisite findings on public heaith and safety and
common defense and security.




It is so ORDERED.

For the Commission*

SAMUEL J. CHILK
Secretary of the Commissio

Dated at Washington, D.C
this 16th day of May 1984

SEPARATE VIEWS OF CHAIRMAN PALLADINO

Both Commissioner Asseistine and Commissioner Gil.nsky speak ol
procedural irregularities associated with certain actions by the Cha.rman
of the Commiission which are related to this case

What | believe Commissioners Asselstine and Gilinsky are complain-
ing about is that I, as Chairman, undertook to ask why the licensing
process for this and other plants has to take so long. Unquestionably, |
tried to bring some measure of efficiency and expedition (o this protract-
ed licensing proceeding, as | have attempted o bring greater efficiency
and expedition to the agency as a whole | would be failing in my duty 10
the public if I did not, in my capacity as Chairman of the agency, Jo just
that

By claiming that such action constitutes irregularities, they dispute the
Chairman's authority and responsibility to monitor the status of particu
lar cases. collect the facts surrounding the status, and bring them 10 the
attention of the Commission

I cannot respond to the charges ol impropriety in the separate views
of Commissioner Asselstine because they are unspecified. However, |
can say that i have not prejudged the merits of this case nor have | com-
mitted any irregularities or improprietics of which 1 am aware. On the
contrary, | believe that my efforts refiect my determination to discharge
my duties to the public, the Congress, and the Commussion with compe-
tence and integrity

4 Commussioner Roberts was 1 y mai § this Order Had he been preser
wouild have approved




Commissioner Asselstine’s statement could be read to in ply that
these alleged procedural irregularities on my part were part of the basis
of the temporary restraining order (TRO) entered by the U.5. District
Court on April 25. Any such implication would be a distort.on Judge
Johnson's memorandum opinion, while it discussed the variety of argu-
ments raised by the plaintiffs, was expressly grounded on her view that
the schedule adopted by the Board was too restrictive to meet the re-
quirements of due process

I disagree with Commissioner Gilinsky's statement that the NR(
Staff played a partisan role inconsistent with the Staff"s health and safety
responsibilities. The Staff has not abdicated its health and safety respon-
sibilities in this case, but rather it tried to sharpen the issues raised by
the lack of clarity in the relationship among some of our regulations

Commissioner Gilinsky also states that NRC Stafl formally embraced
its ideas aiter senior Staff members and the Chairman of the Atomic
Safety and Licensing Board panel met privately with the Chairman of
the Commission. This statement is inaccurate and highly misleading. |
belicve the Staff made it clear in the May 7 oral presentations that its

ideas were raised in its February 14, 1984 brief (Transcript of Oral Argu-

ment on Shoreham, 100-101, 125-126 May 7, 1984)}): furthermore. the
Shorcham Licensing Board referred (o them in its February 22 ruling on
the record. I he notion that | have directed the Staff"s ideas on this or
any other issue in this case is out of touch with the facts

Furthermore, it is inaccurate to imply that the Commission was not
kept fully and currently informed about the March 16, 1984 meeting
The Commission received the EDO’'s March 9, 1984 memo when | did
A memo on tho March 16 meeting was circulated within two working
days on March 20, and followup documents on scheduling were distrib-
uted on April 4, 1984. Prior to receiving Commissioner Gilinsky's views
on May 14, 1984, | had heard no Commissioner complain that he had
not been kept informed on this matter

I believe Commissioner Gilinsky's opposition to the Chairman’s role
under the Reorganization Plan of 1980 is well known. However, | disa-
gree with his position. The checks and balances embodied in the Plan
have worked in this case because the Commission has had the oppor
tunity to approve or disapprove all of the actions taken

Finally, Commissioner Asselstine says that procedural questions have
created an appearance of impropriety on the part of the Licensing Boar
which calls for replacement of the Board. Yet, when the Commission
issued its April 30 order and did not designate the matter of the Board
as an issue for review, Commissioner Asselstin® raised no objection




SEPARATE VIEWS OF COMMISSIONER GILINSKY
5/16/84

I support the Commission’s Order as far as it goes. However, I also
agree emphatically with Commissioner Asselstine that the case should
be heard by a new hearing Board for the reasons he cites.

I have an additional comment about the partisan role in this proceed-
ing of the NRC Staff — a role inconsistent with the Staff's health and
safety responsibilities.

Instead of defending the Commission's safety regulations, as it should
have been doing, the Staff has been trying to run legal interference for
the Company. In its legal submissions to the Board, the Stafl pointed
out what it thought was a hole in the regulations through which Shore-
ham could slip without even asking for an exemption. Is it any wonde:
that the Company then put its head down and made a run for t? The
Staff also proposed a safety standard /.r decision, which a special Board
adopted, but which was so weak that even the Company would not
defend it.

What is more disturbing is that the special Board came into being, and
the Staff formally embraced these ideas, after the Chairman of the
Atomic Safety and Licensing Board Panel and senior Staff members met
privately with the NRC Chairman. At this meeting, he apparently im-
pressed on them the need to accelerate the Shoreham decision and to ex-
plore ways to authorize low-power operation. There are several things
wrong with this: The Company had not yet applied for low-power
authorization. The Chairman did not inform the Commission about this
meeting until several days later, and did not provide the Commissicn
with important information about it until two wecks later. Cne is left
wondering whether this meeting could have stood the light of day.

The Staff is a party in the hearing; the Chairman is one of the ultimate
judges. The Staff Directors shoulid have told the Chairman politely that
it is not their job to carry the ball for the Company. It is undersiandable
that they did not say this under the circumstances. The Chairman is, by
law, the Staff’s direct supervisor. He controls annual bonuses worth
many thousands of dollars to senior Staff members. What we have is a
situation in which one member of the ultimate NRC adjudicatory tribu-
nal appears to be directing the actions of a key party in the case.

Although: the potential for this state of affairs has been inherent in the
NRC hearing process since the Reorganization Plan of 1980 put the
Chairman directly in charge of the Staff, I cannot believe that is how
Congress intended our hearings to function. The progress of this case
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further underlines the necessity of removing the NRC Staff from its
partisan role in the hearing process.

ADDITIONAL VIEWS OF COMMISSIONER ASSELSTINE

I support the Commission’s Order as far as it goes. | strongly agree
with the Commission’s decision, as set forth in this order. that 10
C.F.R. § 50.57(c) cannot be used as a basis to permit the issuance of a
license authorizing low-power operation of the Shoreham plant without
a qualified onsite electric power system, as is required by General
Design Criterion 17. However, I believe the Commission's Order is defi-
cient because it fails to address a series of procedural questions associat-
ed with the conduct of this proceeding. These questions involve pro-
cedural irregularities associated with certain actions by the Chairman of
the Commission which are related to this case, and the conduct of the
Licensing Board Chairman, including his decision to institute disciplinary
action against an attorney for one of the parties to the proceeding. Taken
together, these procedural questions create the appearance of improprie-
ty in the conduct of this proceeding, and call for prompt and effective
corrective action by the Commission.

The Commission should have directed the establishment of a new
Licensing Board to consider any modified motion submitted by the appli-
cant under 10 C.F.R. § 50.12. The establishment of a new Licensing
Board would have done much to restore the appearance of objectivity
and fairness to this proceeding. Moreover, it would have eliminated
many of the procedural deficiencies that could cal! into question the
validity of any subsequen* decision of the Licensing Board and the Com-
mission on the issuance of an exemption under 10 C.F.R. § 50.12. By
now, it should be clear to everyone involved with this proceeding that
procedural shortcuts and irregularities serve no one's interests. The per-
ception of procedural unfairness in this proceeding has already led one
United States District Court judge to take the unprecedented step of
issuing a temporary restraining order halting the Licensing Board’s hear-
ing on the applicant’s previous low-power motion. And it is certain that
any future Commission decision in this case will be closely scrutinized.
The establishment of a new Licensing Board would * much to reduce
remaining uncertzinties regarding the procedural adequacy of this
proceeding.

But there is a more fundamental principle involved in this proceeding
that transcends the outcome in this particular case. That principle is the
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Commission’s commitment to fairness and objectivity in its licensing
proceedings. For a second time now in this proceeding, a majority of the
Commission has refused to take actions that would have demonstrated
to the participants in i of the Commission’s licensing proceedings, and
to the public at large, that the Commission is committed to assuring that
its licensing proceedings are conducted in a fair anu impartial manner.
The consequences of the majority’s inaction are enormous and far-
reaching. By its inaction, the majority undermines the credibility of our
licensing hearings and the integrity of our entire regulatory program.

[ also agree with Commissioner Gilinsky's comments regarding the
role of the NRC Staff in this proceeding.

ADDITIONAL VIEWS OF COMMISSIONER ROBERTS

Two of my colleagues have expressed the view that the Licensing
Board recently established to conduct the low-power hearing should be
replaced. | disagree.

No proper motion for disqualification has been filed as required by 10
C.F.R. § 2.704(c) of our regulations, and in my view the provisions of
the Administrative Procedure Act applicable to the relationship between
our Administrative Judges and ourselves should be read to preclude sua
sponte action by us to replace the Board in the circumstances presently
obtaining in this case.

Finally, tiere are policy reasons for not taking the action urged by the
minority. Any errors that the Board may have made are subject to
review and, if necessary, correction in the appellate process. More
important, however, if the Commission were to make it a practice to
take swa sponte action to remove judges because of its disagreement
with their judicial conduct, it could become very difficult for judges to
carry out their jucicial duties and for the agency to recruit competent

judges.
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Cite as 19 NRC 1163 (1984) ALAB-770

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Alan S. Rosenthal, Chairman
Dr. Reginaid L. Gotchy
Howard A. Wilber

In the Matter of Docket Nos. STN 50-454
STN 50-455
COMMONWEALTH EDISON COMPANY
(Byron Nuclear Power Station,
Units 1 and 2) May 7, 1984

Retaining jurisdiction over the proceeding and the applicant’s appeal
from the Licensing Board’s initial decision, LBP-84-2, 19 NRC 36
(1984), denying an operating license for Byron, the Appeal Board re-
mands the record in this operating license proceeding to the Licensing
Board for further evidentiary hearing on the issue of quality assurance
and the rendering of a supplemental initial decision which is to
include: (1) its findings based upon the additional evidence adduced.
and (2) any necessary changes in the ultimate findings and conclusions
reached earlier by the Board as a result of that additional evidence.

APPEAL BOARD: JURISDICTION (REMAND OF RECORD)

An appeal board acting upon an appeal from a licensing board decision
may remand the record to the board for further hearing while retaining
jurisdiction over the proceeding. In such circumstances, there is no
necessity for a party to file a new notice of appeal after completion of fur-
ther proceedings by the licensing board. See generally Ford Motor Co. v.
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NLRB, 305 U.S. 364, 373 (1939): Local Rule 13(d) of the Court of Ap-
peals for the District of Columbia Circuit; Quincy Cable TV, Inc. v. Feder-
al Communications Commission, 730 F.2d 1549 (D.C. Cir. 1984).

OPERATING LICENSE HEARING: RESPONSIBILITY OF
LICENSING BOARD

So long as 'sgitimate uncertainty remains respecting whether a nuc'ear
facility has been properly buiit, a licensing board is obiiged 'o withhold
authorization for an operating license.

OPERATING LICENSE HEARING: HEALTH AND SAFETY
ISSUES (QUALITY ASSURANCE PROGRAM)

Under Commission regulations, owners of a nuclear power facility are
responsible for establishing and carrying out an effective quality assur-
ance program. See Criterion | of Appendix B to 10 C.F.R. Part 50.

LICENSING BOARD: RESOLUTION OF ISSUES

The Commission has long held that as a general proposition issues
should be dealt with in the hearings and not left for later (possibly more
informal) resolution. The post-hearing approach should be employed
sparingly and only in clear cases — for example, where mir.or procedural
deficiencies exist. Louisiana Power and Light Co. (Waterford Steam Elec-
tric Station, Unit 3), ALAB-732, 17 NRC 1076, 1103 (1983), citing Con-
solidated Edison Co. of New York (Indian Point Station, Unit No. 2),
CLI-74-23, 7 AEC 947, 951 & n.8, 952 (1974). See aiso Public Service
Co. of Indiana (Marble Hill Nuciear Generating Station, Units | and 2),
ALAB-461, 7 NRC 313, 318 (1978).

TECHNICAL ISSUE DISCUSSED
Quality Assurance.

APPEARANCES

Michael 1. Miller, Chicago, Illinois, for the applicant, Commonwealth
Edison Company.
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Jane M. Whicher, Chicago, Illinois (with whom Douglass W. Cassel,
Jr., Chicago, Illincis, was on the briaf), for the intervenors,
Rockford League of Women Voters an’ Dekalb Area Alliance for
Responsible Energy/Sinnissippi Alliance for the Environment.

Richard J. Rawson (with whom Mitzi A. Young was on the brief) for
the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER

I. INTRODUCTION AND SUMMARY

A. Before us is the appeal of the Commonwealth Edison Company
(applicant) from the Licensing Board’s January 13, 1984 initial decision
in this proceeding involving its two-unit Byron Nuclear Power Station in
Illinois.' In that decision, the Board denied the operating license applica-
tion for Byron. The basis of the denial was the Board’s conclusion that
the applicant had not demonstrated — in the words of Contention 1A of
the intervenor Rockford, lllinois, League of Women Voters — its

.bility or willingness to comply with 10 C.F.R. Part 50, Appendix B. to maintamn a
quality assurance and quality control program, and to observe on a continuing and
adequate basis the applicable quality control and quality assurance crilena and
plans . w?

This conclusion rested in turn upon detailed subsidiary findings respect-
ing the inadequacy of both the quality assurance endeavors of numerous
contractors engaged in the construction of the Byron facility and the con-
trol of those endeavors exercised by the applicant itself.’

Despite its adoption of the substance of Contention 1A, the Board
went on to disclaim agreement with what it took to be the “implica-
tions” of the contention: viz., that the applicant “is institutionally in-
capable or unwilling to maintain an adequate quality assurance
program.”* By way of elaboration, the Board went on to state:

| LBP-84.2, 19 NRC 36
2id a2

314 ar 112:212.

4id a 218
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Although the underlying reasons for Applicant’s failures with respect to the contrac-
tors’ quality assurance programs were not litigated during the hearing, we believe
that the rezord as a whole indicates that the very large quality assurance task at
Byron simply got ahead of Applicant's quality assurance organizations. It may be a
motler of uiming. As the evidence unfolded at the hearing, Applicant was catching
up.”

Additionally, the Board took pains at the end of its opinion to explain
the “rationale, scope and significance™ ¢~ its decision, including the rea-
sons why, despite thz denial of the operating license application on quali-
ty assurance grounds, it had considered and decided (essentially in the
applicant’s favor) all of the other issues placed in controversy by the in-
tervenors’ contentions.® As the Board saw the matter, its findings and
conclusions on the quality assurance issue left it with two choices. It
could deny the application outright and thus relinquish jurisdiction over
the proceeding. Or, instead, it could follow the course of “informing the
parties now of the substance of [its] views on the quality assurance
issues, retaining :urisdiction over them, and providing for further pro-
ceedings before [it] when the various inspections, investigations and
remedial actions become ripe for consideration.”” Given the fact that it
lacked the authority “to foreclose further proceedings on the applica-
tion” and that “an operating license for Byron may subsequently be
granted,”® the Board considered adoption of the second alternative. It
determined, however, that

the remedy most responsive to the circumstances of this case, and the remedy least
harsh to the Applicant yet still apprepriate, is to decide the issue now. This, we say,
is the least harsh appropriate remedy, as compared to the traditional practice of
reserving junisdiction, because it permits the parties (o test immediately on appeal
the quality of our decision. To reserve jurisdiction and to postpone final decision, in
face of the impending compietion of construction at Byron, would impose unilaterai-
Iy upon the parties, paricularly the Applicant, our own view of the facts, law and ap-
propniate remedy. L'nless Applicant could mount a difficult interlocutory appeal

5 Ibid. The Board also reiterated its
earlier conclusion that the vanous quabty assurance orgamizations within Applicant’s corporate
structure were suilably designed to carry out their functions, that they possess sufficient inde-
pendence from costs and scheduling considerations, and that Applicant prevailed on that aspect
of the quality assurance contention charging insufficient independence of the quality assurance
funion.

Ibvd.

 In addition to the Rockford League of Women Voters, the Dekalb Area Alliance for Responsible
Energy (DAARE) and the Sinmissippi Alliance for the Environment (SAFE) jointly mtervened in the
proceeding. All three orgamizations are represented by the same counsel on appeal and will be coliective-
ly referred 10 as the “intervenors

T1d a1 279

8 /d at 278. It was for this reason (hat the Board addressed the non-qualily assurance issues
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from such a determination (to postpone our decision), it would have been denied
due process.’

On that score, it added:

In describing the reach of ou: order, we have avoided describing il as res judicata or
collateral estoppel with respect to the gquality assurance issues because neither
concept, as ordinarily understood, captures our intent. Neither concept neatly fits
the unusual situation to be found in the continuum of a licensing proceeding with
many aspects. We do not foreclose future proceedings on the quality assurance issue
and have no jurisdiction to do so. Recognizing that each party has proposed a final
decision to the Board, albeit in differing directions. we have simply decided the
issue on the record before us.'’

It is against this background that the applicant’s appeal comes (0 us.
We are told by the applicant that the Licensing Board’s result rested on
a flawed legal and factual analysis and that the preponderance of the evi-
dence before that Board is to the effect that the applicant fulfilled its
quality assurance obligations. Thus, according to the applicant, the initial
decision should be reversed insofar as it denied the operaung license ap-
plication and the NRC Director of Nuclear Reactor Regulation should
be authorized to issue the license. If, however, we should find the exist-
ing record insufficient to justify that result, the applicant would have us
vacate the denial of the application and order a reopening of th. record
to receive further evidence. In this connection, the applicant asks that
we conduct the reopened hearing ourselves or, if disinclined to do so,
direc: that a new licensing beard be created for that purpose.

The intervenors insist that the Licensing Board applied the correct
legal standard and, on the record at hand. was compe!led to find that the
applicant had failed to demonstrate the existence of reasonable assurance
that, as buiit, the Byron plant can be operaied safely. Accordingly, the
intervenors would have us affirm the initial decisien. In any event, inter-
venors’ argument proceeds, no operating license could issue at this junc-
ture because of errors on the part of the Licensing Board in both (1)
denying intervenors’ attempt 1o raise issues respecting applicant’s finan-
cial qualifications, the need for the power tu be generated at Byron and
the availability of alternative energy sources; and (2) deiermining inter-
venors’ seismology contention in the applicant’s favor. Insofar as appli-
cant’s alternative motion to reopen the record is concerned, the interve-

Y14 a 279
10 14 a1 279-80




nors unconditionally oppose all but the portion of it relating to the appli-
cant’s recently completed rcinspection program (discussed infra).

The NRC staff's appellate position is between that of the applicant
and the intervenors. On the one hand, the staff joins in the claim of the
applicant that the Licensing Board erred in denying the application. On
the other hand, it disagrees with the applicant that the record is now suf-
ficient to permit the authorization of operating license issuance. Rather,
in the staff’s view, there is a plain need to take further evidence focused
on the appiicant’s reinspection program.

B. On full consideration of the Licensing Board’s decision, the evi-
dentiary record and the assertions of the respective parties, we have
concluded that the public interest will best be served by the remand of
that record io the existing Licensing Bourd for the receipt of further evi-
dence on the quality assurance issue.'' And, taking a cue from the Court
of Appeals for the District of Columbia Circuit, we shall retain jurisdic-
tion over the proceeding.'? This means that, once the Licensing Board
has completed the hearing on remand and rendered its supplemental
decision,'? there will be no necessity for any party to file a new notice of
appeal.'* Rather, upon receipt of the supplemental decision, we wili €s-
tabiish the procedures governing the submission of the parties’ views on
that decision.

In subsequent portions of this opinion, we explain (1) why the exist-
ing record calls for neither a reversal nor an affirmance of the result
below; (2) what at minimum needs further evidentiary exploration; and
(3) why it is appropriate for the existing Licensing Board to take the
additional evidence. At the threshold, a few general observations are in
order.

As the Licensing Beard at least implicitly acknowledged in its initial
decision, and the intervenors explicitly conceded at oral argument,'’ the
record is devoid of anything establishing the actual existence of uncor-
rected construction deficiencies of potential safety significance. Rather,
as both the Board and the intervenors see it, operating license denial is
justified because the ascertained quality assurance shortcomings preclud-
ed a finding of reasonable assurance that any and all serious constructior.
infirmities have been detected and rectified.

I} See generaity Ford Motr Co. v. NLRB, 305 U S. 364,373 (1939)

12 See Local Rule 13(d) of that court and Quincy Cable TV. Inc. v Federal Communications Commission,
730 F 2d 1549 (D.C. Cir. 1984)

'3 As wiil be seen, for the time being we are leaving the findings in the initial decision undisturbed. It
may be, of course, that the Licensing Board will see fit 10 alter some of those findings in light of the fur-
ther record development.

14 See Local Rule 13(d) of the District of Columbia Circuit

I5 App. Tr. 44,
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Obviously, so long as legitimate uncertainty remained respecting
whether the Byron facility has been properly built, the Licensing Board
was obliged to withhold the green light for an operating license. Thus,
assuming the Licensing Board justifiably concluded that such uncertainty
existed. it necessarily follows that it rightly declined to authorize license
issuance. But it does not perforce follow from the same assumption that
the Board was also warranted in denying the application outright.

To the contrary, such a result would depend for its validity upon a sup-
ported finding that it is not possible for the ascertained quality assurance
failings either to be cured or to be overcome 1o the extent necessary to
reach an informed judgment that the facility has been properly
constructed. In this case, the Licensing Board did not make a finding to
that effect. Indeed. as has been seen, the Board did not merely disavow
any suggestion that the applicant was “institutionally incapable or unwill-
ing to maintain an adequate quality assurance program,” but also noted
that the applicart was “catching up™ with its quality assurance problems
as “the evidence unfolded at the hearing.”'* Further, as will be seen, 21
the time the initial decision issued the applicant’s final report on its mas-
sive reinspection program was about to surface.

In this regard, we do not agree with the rationale undergirding the
Licensing Board's determination not to await further developments
before denying the application and terminating its jurisdiction.'” It szems
to us that that remedy was not responsive to the circumstances of the
case. True, as the Board pointed out, had it “reserve(d] jurisdiction anc
postponeld] final decision™ an immediate appeal as a matter of right
would have been foreclosed. But, in our view, that consideration cannot
serve to justify the rendition of final judgment in the face of unfolding
developments having a decided bearing — and conceivably a crucial
effect — upon the issue that shaped that judgment.

In short, in the situation confronting it, we think that the Board
should have adopted the alternative of “informing the parties now of the
substance of [its] views on the quality assurance issues, retaining juris-
diction over them, and providing for further proceedings before [it]
when the various inspections, investigations and remedial actions
become ripe for consideration.” * Had it done so, the applicant could
still have sought discretionary appellate review of the Board's appraisal

16 LBP-84-2, supra, 19 NRC a1 218
17 1d a1 279
1] Ibid
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of the existing quality assurance record.'® True, it is unlikely that we
would have undertaken such review. We cannot, however, subscribe to
the Board’s belief that, unless it obtained our consideration of the quality
assurance issue at this juncture, the applicant would be denied due
process.” Indeed, it is the general rule that, irrespective of how detri-
mental to its interests an interlocutory order might be, a party must
abide the event of final action on the matter before pressing for appellate
relief

[I. DISCUSSION

A. Commission regulations vest in the owner(s) of a nuclear power
facility the duty of establishing and carrying out an effective quality
assurance program.’' This means that, although the facility owner may
delegate 10 others (such as contractors) part or all of the quality assur-
ance function, the ultimate responsibility for ensuring compliance with
each Commission requirement remains with that owner

At the hearing below, the intervenors disputed the adequacy of the
quality assurance program of both the applicant and its contractors. On
the basis of the record, the Licensing Board found serious deficiencies
to exist with respect to the quality assurance activities of several of the
contractors, including the Hatfield Electric Company and the Hunter
Corporation.?’ in the case of Hatfield, the deficiencies were found to be
so serious that, standing alone, they necessitated a ruling against the ap-
plicant on the intervenors' quality assurance contention.’* By way of
explanation, the Board noted that 1t

joes not have confidence that the quality of the work at Byron by Hatfield Electr:

Company 1s adequate to provide reasonable assurance that the Byron facility can be

OCFR 27180). Publ

ALAB-27 NRC 478 482.8%3

LBP-84.2 supra. 19 NRC at 27¢

e ( enon | of Appendix 8 CFR
ussion in thes opimion, the term Jualily ass
1on 10 Appendix

( terion | of Appendix B
X VI of that Appendix

Hathield 1s the electr for the installa

A and inspection of the piping and pine support systen The quality assurance programs of three
her contractors, Blount Brothers Corporation. Rehable Shee etal and Sy item ntrol (

were aiso examined below ] INt § program was |

fporaton
! liscerned in the
Reliable Sheet Metal and Systems Contr rograms. the Board determir e remediable LBP.34.2
upra, |19 NRC at 217

M Ud a2 n




operated without undue risk to the public health and salety The long and bad quali-
ty assurance hisiory of Hatfield at Byron persuades the Board that the Applicant has
not discharged its responsibility to assure that Hatfield's quality assurance program
is effective. Applicant seems to have begun to meet its quality assurance responsibili-
lies with respect to its Byron contractors very late. With respect to Hatfield, at least
we do not have assurance that even today Applicant has met those responsibilities.

Hatfield Electric Company

Although the evidence established numerous deficiencies in Hatfield's
quality assurance program, the Board regarded the most significant ones
to be those in two areas: quality assurance inspector capability and
document control. We consider them in turn

a. Qualification, Training and Certification of Inspection Personnel

Byron is within the jurisdiction of the inspectors in NRC Region II1.
As long ago as August 1978, Region Il officials issued a notice of viola-
tion to the applicant because Hatfield had not received the required ap-
proval by the applicant of its proposed procedure for obtaining compli-

ance with one of the standards o/ ihe American National Standards Insti-
tute (ANSI).?* In response to tne notice, the applicant began a “review
[of] ail site contractors to verify that their traniing and qualification
procedures compilied] with the requirements of™" that standard.”’

In the Spring of 1982, Region III conductad a Construction Assess-
ment Team (CAT) inspection of the Byron units for the purpose of as-
sessing portions of the quality assurance program governing the con-
struction of the faciiity. One of the conclusions reached was

Based on a review of training qualification and cerufication records of a mimimum of
ten percent of the QA/QC !quality assurance/quality control] personnel working for
contractors performing safe.y-related work it 1s apparent that an effective program
does not exist to ensure thar a suitadle evaluation of imuial capabihties 1s performed,
that written ! n is provided i1 an appropriate form, and that gqualification
criteria is [+ ist: ~d

Ce YA QL supervisors and inspectors were not adequalely qualified

a yrm safety-related inspection funct.ons.*®

35 1d a1 214

16 See ANSI N45.2.6 - 1973, Qualificatons of Inspection, Examination, and | esting Personnel for the Con
struction Phase of Nuclear Fower Plants, which addresses, among other things. the cuahifications, levels of
capability and physical capabihires of quality assurance inspeciors

27 Joimt Intervenors’ Exhibit 3

2% Applicant's Exhibit 8 at 67




Insofar as the conclusion applied to Hatfield, it rested on these CAT
findings

The certification records for three (3) of the nine (9) inspector qualifications
reviewed did not contain a Certification Evaluation Sheet

The certification record for one (1) of the nine (9) QC inspector qualifications
reviewed did not have records of examinations or work samples

The certification records for two (2) of the nine (9) QC inspector qualifications
reviewed did not provide complete evaluation and justification for cerufication
to perform :he level of inspection identified.?®

In light of these disclosures, Regicn I1l issued another notice of viola-
tion to the applicant. in the notice, the applicant’s attention was drawn
to the requirement that quality assurance programs

shall provide for indoctrination and traiming of personnel performing activities affect
ing quality as necessary to assure that suilable proficiency 1s achieved and
maintained. "’

Document Control

Anotner quality assurance requirement is that

Measures shall be established 10 control the issuance of documents, such as
mstructions, procedures, and drawings, including changes thereto, which prescribe
all activities affecting quality. These measures shall assure that documents, including
changes, are reviewed for adequacy and approved for release by authorized person
nel and are distribuled to and used at the location where the prescribed activily s
performed. Changes 10 documents shall be reviewed and approved by the same or
ganizations that performed the original review and approval unless the applicant
designates another responsible organization.’

In 1979, KRegion Il cited this requirement when it found that Hatfield
had identified concrete expansion anchors as nonconforming’ but had

39 1d a1 69. There were a total of eight companies identified that had vanous types of deficiencies in the
area of inspector certification. The applicant’s response was 10 initiate remedial programs that would re
cerufy ail inspectors on sit¢ at the time of the report and would reinspect enough of the work that had
been completed since the beginming of Byron consiruction 10 demonstraie that the earhier quality assur
ance program s effective. These programs are described below. See pp 1176-77. infra

U Appendix 10 Applican''s Exhibit 8 The quoted requirement s found in Criterion |l of Appendix B

1 Criterion VI of Appendix B

! “Nonconformance” is defined as “[a) deficiency in characteristic, documentation, or procedure !
renders the quality of an item or activily unacceptable or indeterminate. ™ ANSI/ASME NQA

Ed. ) Qualy Assurance Program Requirements for Nuctear Faciies atl 6
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not documented this fact in the manner prescribed by the established
document control system

Tne Licensing Board observed that this was the first “of six such epi-
sodes indicating a continuing weakness in Hatfield’s ability to maintain a
reliable document control system.”* The mosi recent episode described
in the evidence related to the discovery by the applicant of Hatfield's
use in mid-1983 of “field problem sheets™ to correct nonconforming
work, rather than the issuance of discrepancy r:ports.” According to the
Board, this practice precluded generation of the appropriate records to
ideutify defective inspections and, additionally, mighi prevent achieve-
ment of the objectives of applicant’s remedial programs (see note 29,
supra) .*® The Board found this most troublesome

As we have noted throughout this decision, a system ol maintaun

of nonconforming conditions is essential to the reliable (racking and trending

conforming conditions. The need for reiiable reports on deliciencies and no

forming conditions pervades the QA critena of Appendix B

2. Hunter Corporation

While the Licensing Board did not view Hunter's quality assurance
program with the same degree of concern, the deficiencies encountered
at that company appear to be similar in kind to those uncovered at Hat-
field in that they are related to the certification of quality assurance
inspectors and the maintenance of proper document control

a. Qualification, Training and Certification of Inspection Personnel

Hunter was identified in the CAT inspection report as having a single
deficiency in the certificat.on of inspectors

The certification reco for (2) of the seven
reviewed did not provide determination ol equivaient

port the level of certification ’

3) Joint Intervenors’ Exhibit 4. Appendix
M LBP-84-2, supra. 19 NRC a1 18

5 1d. a1 200

3 [bid

T ld. a1 183

% Applicant’s Exhibit 8 at 69




b. Document Control

Michael Smith testified for intervenors that, during the period be-
tween 1978 and 1980 when he was employed by Hunter as a quality
assurance inspector, that company engaged in ““tabling.” More
specifically, after having identified a discrepancy between the specified
position for pipe supports and the actual locaiion of those supports, an
inspector in the field would be instructed by his or her supervisors to
ignore the discrepancy and to make no mention of it in his or her
documentation. According to Mr. Smith, the inspector would be told
that the discrepancy would be identified after construction of the system
was complete and would be corrected by a “hanger field problem”
system. He went on to testify, however, that he had no evidence that
the discrepancies he identified were ever placed into the “hanger field
problem™ system. As the Licensing Board saw it, there should have
been a formal documented method to assure the inspectors that their
identified nonconformances were properly addressed.*

Additionally, in mid-1983, the applicant found that Hunter was using
“field problem sheets” in a manner similar to Hatfield in that discrepan-
Cy reports were not being initiated to document nonconformances.*

B. The applicant disputes the validity of the Board’s findings of inad-
*quacy of the quality assurance programs of Hatfield and Hunter, and
the outright rejection of its operating license application. It argues that
the Board erred in its appraisal of the evidenc:c on the quality assurance
programs of those contractors, essentially in failing to look at the cvi-
dence in its totality and in ignoring the principles of our Callaway deci-
sion in assessing that evidence.*’ Although conceding that there were
qualily assurance deficiencies, the applicant maintains, on the strength
of Callaway, that a license denial was not warranied inasmuch as (1)
there was no “widespread breakdown” in quality assurance procedures
on the part of either itself or its contractors; and (2) the Licensing Board
did not find any actual uncorrected construction defects of potential
safety significance. In this regard, the applicant tells us that each Hatfield
deficiency identified by the Board is of no safcty significance, has been
resolved to the staff’s satisfaction, or will be rectified.*’ Further, the ap-
plicant dismisses at least one of the deficiencies on the additional
ground that it was an “isolated incident™ and, as such, cannot undergird

*Soith, fol. Tr. 3243, a1 22-23

0 LBP-84-2. supra. 19 NRC at 143
Joint Intervenors’ Exhibit 29 at A
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an expansive finding that the applicant’s quality assurance program was
inadeguate.

The faial difficulty with this line of argument is that it ignores the fact
that one of the principal deficiencies with regard to both Hatfield and
Hunter related to the absence of adequate certification procedures for
quality assurance personnel. Given that absence, a legitimate question
arose rzspecting whether the quality assurance inspectors examining
safety-related structures, >ys'efis and components were, in actuality,
competent to perforin their assigned function. And, so long as that
doubt lingered, there also remained an uncertainty as to whether con-
struction defects of potential safety significance had gone undetected

We find nothing in Callaway that suggests, let alone holds, that an
operating license can issue despite the presence of a cloud overhanging
the adequacy of safety-relaied facility construction. Further, we are total-
ly satisfied that the record before the Licensing Board was insufficient to
disperse the cloud here. To be sure, as will be discussed in the next
section, before the record closed the applicant had embarked upon pro-
grams desigried to remove the concern engendered by the faulty inspec-
tor certification procedures. But neither the validity nor the results of
those programs were (or, as a practical matter, could have been) ex-
plored in any depth at the hearing last summe:. Although the applicant
insists that it can and should now be left to the staff to undertake that
exploration outside of the adjudicatory arena, we think otherwise. Be-
cause the efficacy and outcome of the remedial programs are central to a
finding of reasonable assurance of proper facility construction, the inter-
venors are plainly entitled to have their day in court prior to a possible
resolution of the quality assurance matter in the applicant’s favor.*

C.1. As we have just seen, the requisite finding of reasonable assur-
ance that the facility has been properly constructed cannot be made on
the existing evidentiary record because oi the uncertainty respecting the
capabilities of quality assurance inspectors wko examined safety-related
structures, systems and components. In recognition of this uncertainty,
the applicant initiated recertification and reinspectior -ams for the

$4 14 at 39, 45 As 10 the dentified Hunter deficiencies, the apphicam h
are not supporied by the record. /d at 26-32

45 As we recentiy observed

nsists ai the Board s hindings

The Commussion has long held that {als a general proposition. 1ssues should be dealt with
n the hearings and not left over for later (and possibly more informal) resolution  ( onsolidaied
Edison Co. of New York (Indian Point Stavon. Unit No. 2), CLI-74-23. 7 AEC 947, 951 (1974
*ITihe ‘post hearing approach should be employed sparingly and only in clear cases - for
example, where “minor procedural deficiencies” are involved /d at 952, 951 n 8
Lowisiang Power and Light Co. (Waterford Steam Electric Statton. Unit 3), ALAB-732 7 NRC 1076
1103 (1983) See also Public Servie ( ! Indiana (M.rble Hill

Nuclear Generating Station, Units | and
2). ALAB-46!. 7 NRC 313 318 (1978)




purpose ol establishng that, notwithstanding the disclosure during the
CAT inspection of deficiencies 'n the certification records of quality
assurance inspectors, those inspectors were in fact capable of performing
their assigned tasks

The recertification program was carried out between mid-1982 and
early 1983.% It involved the establishment of revised criteria for quahty
assurance personnel and the development of procedures to ensure
among other things, that the individuals participating in the reinspection
program satisfied these new criteria.*

For its part, the reinspection program was initiated ir. March 1983 to
review the work performed by the inspectors of various contiactors prior
to the time the recertification program went into effect.?
program, a random sample of the inspector population was ¢
selecting every fifth inspector from a chronological listing (based
date of certification) of each individual certified during the peri
tween the start ¢f Byron constructionn and September 1982.%
Additionally, a minimum of three other inspectors in the employ of
each contractor was selecied by the NRC senior resident inspector at
Byron.* To the extent possible, the structures, systems and components
that had been examined by the selected inspectors during their lirst
three months of certified status were reexamined to determine whether
each inspector had done his or her job properly.” If the reexamination
reflected an unacceptably high error rate in a particular area of inspection
(e.g., weld length), the inspector’s work in that area over the next thre
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months would be examined to determine whether there had heen sats-
factory improvement.*? If not, all of his or her work in the area was rein-
spected and, for that area, the number of inspeciors whose work was
subject to reexamination increased by 50 percent.”

Some evidence was presented in August 1983 on the methodology
and then-current status of the recertification and reinspection
programs.** But when the evidentiary record was finally closed later that
month, the reinspection program was still in progress. In this regard, the
Board was informed that the program should be completed shortly and
that Region 11l hoped to finish its evaluation of it by the end of the
calendar year.** The Region further advised the Board that it would not
recommend the issuance of an operating license until such time as it had
condusted th> evaluation and concluded that the program results were
satisfactory.*®

As of the end of December, the staff (and the Licensing Board) had
in hand only a preliminary report on the results of the reinspection
program.*’ (The final report did not surface until this February.)** Al-
though the Board might have c.ected to await further developments
before deciding wnether the program removed all significant quality
assurance concerns, as previously seen it chose instead to issue its initial
decision. In it, the Board expressed several reservations regarding the ad-
equacy of the program — none of which the Board thought had been
eliminated at the hearing last August.*® These reservations, coupled with
the fact that the staff had not then found the reinspection program

2id ar e
3 Ibid. The reinspection program just described is 1o be distinguished from another program involving
the reinspection of 100 percent of the construction activities of certain cor'actors such as Relabie
Sheet Metal and Sysiems Control Corporation (but not Hatfield or Hunter) Lhewski, ol Tr 2164 a1
19-20. Tr. 2514, 2579, Tr 2664 The Licensing Board found the 100 percent reinspection program
(coupled with the correction of any discerned construction deficiencies) to be an acceptable means of
resolving quality assurance concerns and was orepared to leave the oversight of the program 1o the staff
LBP-84-2. supra. 19 NRC at 216 As will be secn, however, (here is & question respecting the apphication
of the program (o Systems Conirol that requires resolution on an adjudicatory record. See pp 1179-80,
nfra.

54 See. e.g.. Stanish, fol. Tr. 7549 and Tuetken, fol. Tr 7760

55 Tuetken. fol. Tr 7760, a1 7. Tr 7858-59. Tr 7979

56 T¢ 7859

57 See letter from Bruce D. Becker to Licensing Board (November 3, 1983) with enclosure

58 See letter from Alan P Biclawsk: 1o Appeal Board (February 27, 1984) with enclosuc

59 For example. the Board observed that it was not known if the program was vsing & statistically signifi-
cant and reliable sa~ple. LBP-84-2, supra. 19 NRC at 214 The Board was also concerned about the dis-
covery of documentation deficiencies (e 2., use of “field problem shects™ rather than discrepancy
reports) during an audit of the reinspection program by the apphicant See pp 1173, 1174, supra. These
concerns might have been resolved had the Board received further evidence For exampl:, (he apploant
complains that the Board showed no interest in the samphing size during the August hearing Applicant’s
Bricf at 57-58 We note that applicant’s counsel claimed at oral argument that his client could have re-
sponded 10 this cuncern if known. App. Tr 128-29
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“sufficient to assure that Hatfield's work is good enough,” " heavily in-
fluenced the outright denial of the operating license application

As matiers now stand, not only is the applicant’s final report on the
reinspection program on file but, in addition, the staff has concluded an
appraisal of the program and its results.®” In the totality of
circumstances, the appropriate course is a further hearing to permit a
full exploration of the significance of the program in terms of whether
there is currently reasonable assurance that the Byron facility has been
properly constructed.® Stated otherwise, the focus of the inquiry should
be upon whetner, as formulated and executed, the reinspection program
has now provided the requisite degree of confidence that the Hatfield
and Hunter quality assurance inspectors were competent and. thus. can
be presumed to have uncovered any construction defects of possible
safely consequence

At mimmum, ‘he following questions must be addressed in deciding
whether the methodology, implementation and results of the reinspec-
tion program were adequate to resolve the concerns about (1) the capa-
Eility of the Hatfield and Hunter quality assurance inspectors. and (2)
the quality cf the work performed bv these two contractors: Has the in-
legrity ol the reinspection program been established even though the
reinspections were conducted by Hatfield and Hunter personnel. rather
than by <. independent organization?* Have the deficiencies identified
during the reinspections been properly included in the statistics of the
program regardless of the par‘icular documentation (e.g., “field problem

sheets™) used to record such deficiencies? Has the sampling methodolo-

gy provided adequate confidence in the capability of the Hatfield and
Hunter quality assurance inspectors whose work was not reinspected and

the overall quality of the work of those two contractors? Inasmuch as
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the reinspection program only covered inspectors certified up to Septem-
ber 1982 and the recertification program was not completed until early
1983.% has the zoplicant ensured that inspectars certified between these
dates are capable of performing their tasks? Have all identified discrepant
conditions, such as poor welding. been properly resolved?

2. Since the issuance of the Licensing Board’s initial decision, we
have received new ir.formation that suggests that the Board may have
made an incorrect assumption regarding the extent of a reinspection of
equipment supplied by one of the applicant’s contractors, Systems Con-
trol Corporation. This equipment included cable trays and supports,
instrument racks and main and local control boards

Serious quality assurance failures at Systems Control led to the estab-
lishment in February 1980 of an independent inspection program.* In
discussing this matter, the Board below indicated that the program
called for (1) 100 percent inspection and acceptance by Pittsburgh Test-
ing Laboratory prior to the shipment of further material by Systems Con-
trol to the Byron site; and (2) a 100 percent reinspection of Systems
Controi instrument panels already shipped to Byron by February 1980.°
But, in resolving its concerns regarding the quality assurance program ol
this contractor, the Board apparen:ly proceeded con the assumption
(possibly erroneous) that all Systems Control matenal (not just instru-
ment panels) already shipped to Byron were to be reinspected. This is
seen from the Board's statement

We concluded that

broke down wia

spective oversight

4
il

By letter of March 14, 1984 applicant’s counsel informed us that
onsite inspectors had identified deficient welds on cable pan hangers sup-

plied by Systems Control. We received further information in Board




Notification 84-074 (April 17, 1984). We were not told precisely when
those hangers were shipped to Byron; all that we do know is that the ap-
plicant believes the welds were made prior to December 23, 1980. There
is at least the possibility that the hangers were still at Systems Control’s
plant in February 1980, if so, it would appear that either Pittsburgh Test
ing Laboratory did not perform a 100 percent inspection or the inspec
tion was not carefully performed. If, instead, the hangers were already
on the Byron site in February 1980, the question arises: why were not
the defects uncovered long ago? This matter also warrants exploration
on the evidentiary record

D. What remains for determination is whether we snould undertake
the conduct of the further hearing ourselves and, if not, whether the
remand should be to this Licensing Board or a differently constituted
one. As earlier noted, the applicant would prefer any additiona! 2vidence
lo be taken by us:. alternatively, it asks that a new licensing board be
established. On the other hand, given the taking of additional evidence
the intervenors urge a remand to the existing Board. For its part, the
staff maintains that we should preside over the further hearing. If
nhowever, there is a remand, the staff .grees with the intervenors that
the existing Licensing Board should not be replaced

For the following reasons, we have chosen the course recommended
by the intervenors

! We reject summarily 'he applicant's suggestion that any remand
be directed to a new licensing board. That suggestion appears (0 rest ex

clusively on the applicant’s insistence that the existing Licensing Board

has apparently been improperly influenced™ by the informadion it re
ceived at an ex parte, in camera hearing.®® With respect to that hearing
the Board had this to say in its initial decision

On August 9 and 10 3 the Board he
Region 111
tus of pending

NSPections are
tigations we
rder. LBP-83

again reviewed

that transcript




The applicant has given us no cause to doubt the accuracy f the Board

representation that its decision was not in luenced by the testimony pre
sented at the hearing. Nor have we been provided with a credible basis
for concluding that that testimony might affect the Board s appraisai ol
the evidence adduced on remand. In the circumstances, the disquaiifica
tion of the Board would (1) be without legal or factual foundation; (2
cast unwarranted aspersions on s members, and (3) undoubtedly
retard the completion of the remand inasmuch as the members of the
new licensing board assuredly would require time to familiarize them
selves with the issues and existing record

2. The choice then is between the existing Licensing Board and this
Board. The only consideration possibly favoring our conducting the fur-
ther hearing is that one tier of appellate review would be eliminated. Un
the other side of the scale are factors of at least equal weight. For one
thing, the Licensing Board has acquired some familiarity with the rein
spection program as a result of having taken evidence over several days
on the subject. For another, given the ¢xtensive hearings held by it on
the various aspects of the issue of the adequacy of the applicant s quality
assurance program, that Board is in a better position to evaluate 20 mitio
the relative significance of any new evidence. (It is for this reason that
we are calling upon that Board not merely to make aaditional findings
based on the further evidence, but also to reexamine the ultimate find-
ings in its initial decision to determine whether they might require
ar.eration.) In light of these factors, there simply is insufficient cause for
us to undertake the record development function that, absent extraord
nary circumstances, should not be assumed by this appellate body but
rather. left in the hands of the duly constituted trial tribunal — the
Licensing Board

This is not to say, of course, that we are insensitive to the fact

public imerest (as well as that of all

parties to the proceeding) will
served by an expeditious ultimate resolution ol the controversy indeed
our retention of jurisdiction over the proceeding to await the completion

of the remand was prompted by a recognition of that fact




[1I. CONCLUSION

For the foregoing reasons, the record s remanded to the Licensing

Board for a further evidentiary hearing on the quality assurance issue
Following the conclusion of that hearing, the Board shall render a sup-
(1) its findings based upon

plemental initial decision which is to include
the additional evidence adduced; and (2) the modification or withdrawal
of any ultimate findings and conclusions in the Board's January 13, 1984
inttial decision that might require such treatment as a result of that addi-
rendition of the supplemental inmtial

tonal evidence. Pending the 1
decision, this Board will retain jurisdiction over the proceeding and the

applicant s appeal from the initial decision
[t isso ORDERED

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the

Appeal Board
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Cite as 19 NRC 1183 (1984) ALAB-7TT

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICZNSING APPEAL BOARD

Administrative Judges:

Gary J. Edles, Chairman
Dr. W. Reed Johnson
Dr. Reginald L. Gotchy

in the Matter of Docket No. 50-480-CPA

WASHINGTON PUBLIC POWER
SUPPLY SYSTEM
(WPPSS Nuclear Project No. 1) May 15, 1984

The Appeal Board affirms the Licensing Board s decision LBP-84-9,
19 NRC 497 (19#4), granting summary disposition to the applicant on

the single admitied contention challeng:ng the good cause for obtaining
a construction permit extension

CONSTRUCTION PERMITS: EXPIRATION OF
COMPLETION DATE

Under Commission regulations, if construction of a nuclear power
plant 1s not complete by the latest date specified in the construction
permit, the permit expires and all rignts thereunder are forfeited. 10
C E.R.§ 50.55(b);: Atomic Energy Act of 1954, § 185,42 US.C.3 2235

CONSTRUCTION PERMIT EXTENSION OF COMPLETION

DATE (GOOD CAUSE)

“Upon good cause shown, the Commission will extend the completion
date for a reasonable period of time.” 10 C.F.R. § 50.55(b)




CONSTRUCTION PERMITS: EXTENSION OF COMPLETION
DATE (EFFECT OF APPLICATION)

A timely filed application for extension of an existing construction
permit automatically extends the permit until the extension application
1s determined. 10 C.F.R. § 2.109.

CONSTRUCTION PERMITS: EXTENSION OF COMPLETION
DATE (HEARING ON APPLICATION)

Hearings are mandated for applications for initial construction permits
and, therefore, such applications may not be disposed of summarily,
even if uncontested. See section 189 of the Atomic Energy Act, 42
US.C. § 2239: 10 C.F.R. §§ 2.749(d), 2.104(b)(2), (3). Permit amend-
mert cases, however, are not subject to the ma-datory hearing require-
ment and summary disposition limitation. See Washingron Public Power
Supply System (WPPSS Nuclear Project, Nos. | & 2), CLI-82-29. 16
NRC 1221, 1231 (1982) (hearing on extension request to be held only if
peiitioner can satisfy requirements of 10 C.F.R. § 2.714); Georgia Power
Co. (Alvin W. Vogtle Nuclear Plant, Units 1 and 2), ALAB-291. 2 NRC
404, 407 n.5 (1975). Cf. Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), LBP-82-41, 'S NRC 1295 (1982)

RULES OF PRACTICE: SUMMARY DISPOSITION

Summary disposition of a contention may be granted based on plead-
ings alone, or pleadings accompanied by affidavits or other documentary
information, where there is no genuine issue as to any material fact that
warrants a hearing.

CONSTRUCTION PERMITS: EXTENSION OF COMPLETION
DATE (SCOPE OF PROCEEDING)

To be admissible, a contention in a construction permit extension
casc must either challenge the applicant’s reasons for delay or seek to
show that other reasons, not constituting good cause, are the principal
basis for delay. CL1-82-29, supra, 16 NRC at 1230.

CONSTRUCTION PERMITS: oLXTENSION OF COMPLETION
DATE (SCOPE OF PROCEEDING)

Permit extension proceedings are not intended to permit periodic
relitigation of health, safety, or environmental questions betwecn the
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time a construction permit is granted and the ume the facility is author-
ized to operate. /d. at 122

CONSTRUCTION PERMITS: EXTENSION OF COMPLETION
DATE (SCOPE OF PROCEEDING)

A two-pronged test for determining whether a contention 1s within
the scope of a permit extension proceeding 1s (1) the construction
delays at issue have to be traceable 0 the applicant and (2
must be “dilatory,” ie., the intentional delay ol construction without a
valid purpose. Washingion Public Power Supply System (WPPSS Nuclear
Project No. 2), ALAB-722, 17 NRC §46. 551, 552 (1983), cited with ap-
proval in Public Service Co. of New Hampshire (Seabrook Station, Unil
7). CLI-84-6, 19 NRC 975, 978 11984)

) the delays

CONSTRUCTION PERMIT PROCEEDINGS: EXTENSION OF
COMPLETION DATE (SCOPE OF PROCEEDING)

Intentional delay of construction by a construction permil holder for
financial reasons constitutes a valid business purpose and 1s not dilatory
for the purpose of determining a contention within the scope of a permit
cxtension proceeding. Similarly, questions about the need tor power
cost of completion and financial consequences arc not admissible
contentions. CL1-84-6, supra, 19 NRC at 078-79 & n.2

ADJUDICATORY BOARDS: ROLE

It is not the mission of the adjudicatory boards 10 superintend utility
management when it makes business judgments. Detroit Edison (
(Enrico Fermi Atomic Power Plant, Unit No 2). ALAB-475, 7 NR(
752, 757-58 (1978)

CONSTRUCTION PERMITS: EXTENSION OF COMPLETION
DATE (REASONABLE PERIOD)

Uader 10 C.F.R. § 50.55(b) of the Commission's regulations, the
completion date specified in a construction permit may be extended lor
2 reasonable period of time. The purpose behind this “reasonable period
of time" requirement is to ensure that the applicant does not select a
completion date that frustrates the NRC's regulatory oversight. Selection
of a date that permits examination of a new extension request in a
timely fashion is consistent with 10 ( F.R.§ 50.55




APPEARANCES

Ninz Bell. Washinoton. D.( tor the intervenor Coalition for Safe
Power

Nicholas S. Reynolds and Sanford L. Hartman, Washington, D.C., for
the applicant Washington Public Power Supply System

Mitzi A. Young and Mary E. Wagner for the Nuclear Regulatory Com-
mission staff

DECISION

The Nuclear Regulatory Commission's regulations provide that if con-

struction o! a nuclear power plant is not complete by the latest date
specified in the permit, “the [construction]) permit shall expire and all
rights thereunder shall be forfeited.”' Nevertheless. upon good cause

shown the Commission will extend the completion date for a reasonable
period of time.”

The outstanding permit held by the W ishington Public Power Supply
System (WPPSS) for Unit | contains a completion date of January 1.
1982. WPPSS timely filed an apphication for a permit amendment ex-
tending that date to June 1, 1986.' The faciiity is shightly more than 60
percent complete. The Coalition for Safe Power (Coalition) requested a
hearing on the application

The Commission reviewed the Coalition request and determined
that only one of several contentions the Coalition SOught to raise — e
one deal:ing with whether delays in construction were under the full con-
trol of WPPSS management —~ was potentially pertinent to N extension
proceeding.' The Commission ruled that, under section 185 of he
Atomic Energy Act and 10 C.F.R. § 50.55(b). “the scope of a construc-
tion permit extension proceeding is limited to direct cha lenges to the
permit holder’s asserted reasons that show good cause’ justification for

FR §5055h)
i Energy Ac
FR §5058m)
mely filed application |

n apphcatior




the delay.”® The Commission observed generally that the availability of
a subsequent operating license proceeding, and the opportunity of any
person in the interim to ask the NRC stafl to institute a show cause
proceeding, are sufficient to assure an available forum in which to raise
health, safety, or environmental questions.® It referred the Coalition’s
hearing request to the Licensing Board to determine whether the Coali-
tion satisfied the balance of the hearing requirements contained in 10
C.F.R. § 2.714 and, if so, to conduct any necessary hearing.’

WPPSS thereafter filed an amendment to its application seeking a fur-
ther extension from 1986 to June 1, 1991. In light of the amendment,
the Board permitied the Coalition to propose additional contentions.
Suhsequently the Board rejected contentions relating (o the 1986 exten-
sion but admitted a single contention with regard to the 1991 extension,
as follows:

Petitioner contends that the Permittee’s decision in April 1982 10 “defer” construc-
tion for two to five years, and the subsequent cessation of construction at WNP-1,
was dilatory. Such action was without “good cause” as required by 10 CFR.
50.55(b). Moreover, the modified request for extension of completion date to 1991
does not constitute a “reasonable period of time” provided for in 10 CFR.
50.55(b) .}

In response to motions by the applicant and the NRC staff, the Licens-
ing Board thereafter granted summary disposition on the one admitted
contention.’ The Board found, based on what it believed to be uncon-
tested facts. that the deferral and cessation of construction of Unit 1
stemmed from a lack of financial resources to complete both Units | and
3 and a forecast of no demand for Unit 1's electric power until at least
1986. These factors, in the Board's view, constituted “good cause” for
the delay and justified a grant of the extension application. In reaching
its decision. the Board accepted the Coalition’s assertion that other
alternatives, such as cancellation of Unit |1 entirely, might be more
prudent, as well as the Coalition’s appraisal that the economic situation
would eventually cause abandonment of the facility. Nevertheless, the
Board declined to substitute its judgment for that of the company in
selecting among options currently available. It thus determined that

Sid at 1229

S Ibud.

T id at 1231

? Memorandum and Order (Admitting Intervenor and Comtention) (March 25, 1983) at 45
(unpublished)

Y LBP-84.9, 19 NRC 497 (1984)
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WPPSS’s action constituted good cause for the extension. even if there
were preferable options and the deferral uitimately proves unavailing

The Coalition appeals. It attacks the Board’s decision essentially from
two directions. First, it asserts that the use of summary disposition con-
travenes certain procedural requirements in 10 C.F.R. §§ 2.749(d) and
2.760."° Second, ii charges that the Board misapplied the criteria for sum-
mary disposition and erroneously found that there are no material facis
in issue.'"" WPPSS and the NRC staff support the Board's result. We
affirm.

The Coalition argues that the Board's dismissal of the entire proceed-
ing violates section 2.749(d) because that provision restricts the use of
summary disposition in construction permit proceedings to a “‘Jdetermina-
tion of specific subordinate issues™ not including “the ultim~te issue as
to whether the permit shall be issued.” The Coalition misreads the
regulation.

Construction permit proceedings are only those involving applications
for issuance of the initial permit. The instant case. in contrast. is a
permit amendment proceeding. Because the Commission is required by
section 189 of the Atomic Energy Act to hold a hearing with respect to
applications for initial construction permits even if an application 1s
uncontested, a licensing board may not in such cases dispose summarily
(i.e., without the required hearing) of the ultimate question of whether
a permit shall issue.'? Section 2.749(d) is intended to implement that
statutory requirement by prohibiting summary disposition in proceedings
“involving a construction permit where a hearing is required by law
Permit amendment cases, however, are not subiect to the mandatory
hearing requirement so the limitation contained in section 2.749(d) is
inapplicable.'*

Appeal by Coalition for Safe Power of Licensing Board Order Dated February
Applicant and NRC Staff Mouons for Summary Disposition (March 19, 1984) &

Id a1 41}
2See IOCFR 8 2104(0)(2). (D) Hearings were held in this
See LBP-75.41, 2 NRC 131 (1975) and LBP-75.72, 2 NRC 922
(1976)

Y37 Fed Reg 15,127, 15,129 (1972)
‘CLI-82-9 supra, 16 NRC at 1231 (hearing on extension request be held on f petiioner can
satisly requirements of IO CF R § 2.714). Georgra Power ( Alvin W Vogtle Nuciear Plant, Units
and 2), ALAB-291, 2 NRC 404, 407 n.5 (1975) C7 Long Island Lahting ( Shoreham Nuclear Power
Station, Umit 1), LBP-82-41, |5 NRC 1295 (1982)

miinued




The Coalition also contends that the Board’s decision contravenes sec-
tion 2.760 because its opinion was not supported by reliable, probative
and substantial evidence. We disagree. Summary disposition may be
granted based on pleadings alone, or pleadings accompanied by affidavits
or other documentary information, where there is no genuine issue a. 10
any material fact that warran's a hearing and the moving party is entitled
tc a decision in its favor as a matter of law.'* As discussed in more detail
below, we believe the Board's decision is amply documented.

In three opinions over the past eighteen months the Commission and
this Board enunciated the criteria to be followed by licensing boards in
examining permit exiension requests.’ In an opinion involving the in-
stant permit extension request and a companion request for extension of
the permit for WPPSS Unit 2, the Commission ruled that, under the
Atomic Energy Act and its regulations, the focus of a permit extension
case is on the “reasons that have contributed to the delay in construction
and whether those reasons constitute ‘good cause’ for the extension.” "’
Stated differently, to be admissible a contention must either ““challenge
the lapplicant’s] reasons for delay {or] seek to show that other reasons,
not constituting good cause, are the principal basis for the delay ™"
Permit extension proceedings are not intended (o permit “periodic reliti-
gation of health, safety, or environmental questions . . . beiween the
lime a construction permit is granted and the time the facility is author-
ized to operate.™"*

We refined the Commission's guidance into a two-pronged test for
determining whether a contention is within the scope of a permit exten-
sion proceeding. “First, the construction delays at issue have to be
traceable 10 the applicant. Second, the delays musi be ‘dilatory.” " We

The Coaliton asserts, additionally . that the limitation in 10 C o & & 2749:d) s apphcable because,
by challenging the need for power. the Coalition called mto gueston the “fundamental basis upon
which the onginal consiruction permit was wsued © Appeal by Coahiion at 2 Newher the fact that anr
1ervenor secks 10 FaIse 1N an CXICNSION Case 1mues previously decided in the onginal permit proceeding
nor (he fact thai an amendment apphication. if granted extends the effectiveness of the orginal permu
serves to transform the apphication inte one for an initial permit of to reopen the onginal procecding
10CFR §2789(8)

18 pubin Seevie Co of New Hampshire (Seabrook Station. Unit 20, CLI-84-6, 19 NRC 975 (1984),
CLI-82-29. supra. Washmgion Publc Power Supph System (WPPSS Nuclear Progect No 1), ALAB-722.
17 NRC 546 (1983)

17 CLI-82-29, supra. 16 NRC at 1228

% pd 4t 1230

9 7d an 1228

20 ALAB-722, supra. |7 NRC at 551
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defined “dilatory™ for such purposes as “the intentional delay of con-
struction without a valid purpose.”?' The Commission endorsed our pro-
mulgation of this test in its Seabrook opinion.?’ In doing so, it noted
that delay for financial reasons consiitutes a valid business purpose
Applying the test, the Commission ruled out “questions about the need
for power, cost of completion and financial consequences 1o both the
utility and to the ratepayers.™

(he Coalition raises three issues for litigation in this case. First, it pro-
poses to demonstrate that the reasons for the delay in construction are
no present or iuture need for WPPSS | power, a permanent lack of
funds, and the negative effect on rates of completing the plant — not a
temporary slowing of demand and a temporary lack of funds. as alleged
by the applicant. Second, it would assertedly show that the ipplicant’'s
aclion 1S imprudent given other available alternatives. Third. it seeks to
prove that the deferral period is demonstrably too short. It claims. in
this latter regard, that acceptance of the 1991 date by the Board essential-
ly renders 10 C.F.R. § 50.55(b) meaningless. We believe the | censing
Board properly applied the summary disposition criteria and correctly
found that there were no material facts in dispute when it granted the
motions filed by WPPSS and the staff

A. There is no dispute that the forecast of no demand for the electric
power to be generated at Unit | by 1986 and the lack of financial
resources (o complete the project prompted the deferral decision. The
only facts controverted are whether such conditions are temporary or
permanent, and whether the effect of completion on utility ratec also
played a role. The Board found that the resolution of these disputes was
mmateria! to its decision,” and we agree. To justify denial of a permit
extension, we must find that the delay is “dilatory Delay genuinely
and primarily atiributable to lower expected demand for power or finan-
Cial circumstances, whether of limited or indefinite duration, represents
a valid husiness purpose and is perforce not dilatory

B. We believe that the Licensing Board correctly concluded that it

should not substitute its judgment for that of the ipplicant in selecting
one among a number of reasonable business alternatives.’® It is not our
mission 10 superintend utility management when it makes business judg-




ments for which it is ultimately responsible.’’ The Coalition does not
claim that the extension has genuine and immediate health, safety, or
environmental implications. That being so, we find that there were no
facts appropriate for hearing.

C. Section 185 of the Atomic Energy Act authorizes the
Commission, for good cause shown, to extend the completion date con-
tained in the permit. In section 50.55(b) of the regulations, the Commis-
sion added the regulatory requirement that such extension be “for a rea-
sonable period of time.” The application before us would cxtend the
permit to no later than 1991. The Coalition challenges the reasonable-
ness of the period by asserting that thz plant cannot be compieted by
that time and argues that prolonged delay might well lead to a detenora-
tion of equipment. The Board declined to allow litigation of the issue. It
concluded, in the first place, that nothing in the Atomic Energy Act or
the regulations suggests that one may challenge an extension request as
insufficient. In the Board's judgment, the effect of any error in the time
estimate would, at worst, require the applicant to apply for another ex-
tension and demonstrate anew that good cause exists for the further
extension.” Moreover, it found that the health, safety and environmen-
tal effects of construction delays are better left to the operating license
proceeding.”

While not necessarily in agreement with everything the Board said,
we decline to upset its determination. Like the Board, we accept for pres-
ent purposes the Coalition's factual assertion that the plant cannot be
completed by 1991. Although the applicant is required by statute and
our regulations to fix a date certain for completion of the plant when
making its extension request, what seems plain is that current circum-
stances prevent the selection of a completion date with total confidence.
We agree with the Licensing Board, however, that the purpose behind
the “reasonable period of time"” requirement contained in section
50 55(b) is to ensure that the applicant not select a completion date that
frustrates our regulatory oversight.” Obviously, in most cases (he

v l;r.m Edison Co. (Ennco Fermi Atomic Power Plant. Umit No. 2), ALAB.475. 7 NRC 752, 75758
(e

LBP-84-9, supra. 19 NRC a1 508

9 14 at 506-07 The Board noted that a contention regarding unnamed construction defects that might
result from the applicant’s method of preserving the construction during the period of deferrsl has been
admitied in the operating license proceeding /d at 506

30 The Board noted (hat it might view the matier differently if the Coulition alleged that the applicant
had deciued to abandon the plant. /d at 505 On brief 1o us the Coalition asserts that the lack of need
for power and lack of financing “were more or less permanent but does not offer 10 prove that the
WPPSS management has decided on abandonment. Appeal by Coalition at 6 Thus, we need not reach
the 1ssue of whether abandonment would (aise a material factual question




“reasonable period of time” will coincide with the most likely comple-
tion date. But, in the absence of a showing that the applicant’s selection
of the proposed completion date will compromise the Commission's
oversight responsibilities, we believe that the seleciion of a date that per-
mits examination of a new extension request in a timely fashion is con-
sistent with 10 C.F.R. § 50.55. We also assume, for the purposes of sum-
mary disposition, that some equipment deterioration may occur as a
result of the delay. We concur in the Licensing Board's judgment,
though, that such matter is better evaluated empirically in the operating
license case.

The Licensing Board's decision is affirmed.
Itis so ORDERED.

FOR THE APPEAL BOARD

Barbara A. Tompkins
Secretary to the
Appeal Board




Cite as 18 NRC 1193 (1984) ALAB-772

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Gary J. Edles, Chairman

Dr. John H. Buck
Christine N. Kohi
In the Matter of Docket No. 50-289-SP
(Management Phase)
METROPOLITAN EDISON COMPANY,
et al.
(Three Mile isiand Nuclear
Station, Unit 1) May 24, 1984

Acting on the appeals of three intervenor groups from the Licensing
Board decisions concluding that the licensee has demonstrated its
managerial capability and technical resources to operate Unit |1 of the
Three Mile Island reactor in a safe manner, the Appeal Board remands
the proceeding to the Licensing Board for fuither hearing on, inter alia,
the adequacy of licensee's training program. In addition, the Appeal
Board grants an intervenor group's motion to reopen the record for a
hearing on allegations of improper leak rate practices at TMI-1

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES

Parties in NRC adjudicatory proceedings have an obligation to apprise
the boards of significant new information. See Duke Power Co. (William
B. McGuire Nuclear Station, Units | & 2), ALAB-143, 6 AEC 623,
625-26 (1973)
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ATOMIC ENER ./ ACT: DUTY OF LICENSEES

Under the Atomic Energy Act, licensees are required tc comply with
Commission requirements for the protection of the public health and
safety. See section 103b of the Atomic Energy Act, 42 US.C.§ 2133b

ATOMIC ENERGY ACT: LICENSEE'S CHARACTER

Under the Atomic Energy Act, the Commission is authorized to con
sider a licensee s character or integrity in deciding whether to continue
1
|

or revoke its operating license. See section 182a of the Atomic Energy
Act, 42 US.C. § 2232a;. Houston Lighting and Power Co. (South Texas
Project, Units | and 2), CLI-80-32, 12 NRC 281, 291 (1980). See also
Consumers Power ( (Midland Plant, Units | and 2), CLI-83-2, 17

< '

NRC 69, 70 (1983); id., ALAB-106, 6 AEC 182, 184 (1973)

ATOMIC ENERGY ACT: DUTY OF LICENSEES

A licensee of a nuclear power plant has a great responsibility to the
public, one that is increased “y the Commuission’s heavy dependence on
the licensee for accurate and timely information about the facility and its
peration. Hamlin Testing Laboratories, Inc. v. AEC, 357 F.2d 632, 638
(6th Cir. 1966), Petition for Emergency an Remedial Action, CL1-78-6, 7
NRC400. 418-1911978)

EVIDENCE: TESTIMONY BY CONSULTANTS

I'he value of testimony by a witness at NRC proceedings is not under-
mined merely by the fact that the witness i1s a hired consultant of a
licensee. See Lowisiana Power and Light Co. (Waterford Steam Electric
Station, Unit 3), ALAB-732, 17 NRC 1076, 1091 (1983)

RULES OF PRACTICE: FINDINGS OF FACT (EFFECT OF
FAILURE TO FILE)

Parties who fail to file proposed findings of fact and conclusions of law
on a matter may be deemed to be in default and to have waived any fur
ther right to pursue the issue. 10 C.F.R. § 2.754. See Detroit Fdison Co
(Enrico Fermi Atomic Power Plant, Unit 2), ALAB-709, 17 NRC 17.
23 (1983)




EVIDENCE: CREDIBILITY (DEMEANOR OF WITNESS)

Where credibility of evidence turns on the demeanor of a witness, the
appeal board gives tne judgment of the trial board which saw and heard
the testimony particularly great deference. Duke Power Co. (Catawba
Nuclear Station, Units | and 2), ALAB-355, 4 NRC 397, 404 (1976).

EVIDENCE: CREDIBILITY (DEMEANOR OF WITNESS)

Demeanor evidence is of little value where other testimony, documen-
tary evidence, and common sense suggest a contrary result. See Millar v.
FCC, 707 F.2d 1530, 1539-40 (D.C. Cir 1983), Local 441, IBEW v.
NLRB, 510 F.2d 1274, 1276 (D.C. Cir. 1975).

ATOMIC ENERGY ACT: LICENSING STANDARDS
(LICENSEE'S MANAGEMENT COMPETENCE)

Ethics and technical proficiency are both legitimate areas of inquiry in
the consideration of a licensee’s overall management competence.

ATOMIC ENERGY ACT: LICENSEE TRAINING PROGRAMS
(ROLE OF STAFF)

An active role in reviewing and auditing licensee training programs
and examinations is contemplated for the NRC staff under Commission
regulations. See generally 10 C.F.R. §§ 55.10(a)(6), 55.33(a)(4). See
also 10 C.F.R. Part 55, Appendix A; NUREG-0660 (May 1980), Task
I.A.2; Reg. Guide 1.8, “Personnel Qualification and Training,” 2d pro-
posed rev. 2 (1980), §§ 2.2.2, 2.2.7.

REGULATIONS: EFFECT (CONFLICT WITH LICENSING
BOARD REQUIREMENTS)

The promulgation of more stringent regulations, applicable to all
licensees, supersedes less siringent requirements imposed by a licensing
board in a particular proceeding.

LICENSING BOARDS: AUTHORITY TO REGULATE
PROCLLDINGS

A licensing board may alter the usual order of presentation of evidence
and require an intervenor that would normally follow a licensee to pro-
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ceed with its case first. This course of action is appropriate where, for
example, the intervenor has failed to comply with discovery requests
and orders. See Northern States Power Co. (Minnesota) (Tyrone Energy
Park, Unit 1), LBP-77-37, § NRC 1298, 1300-01 (1977), cited with ap-
proval in Pennsylvania Power and Light Co. (Susquehanna Steam Electric
Station, Units | and 2), ALAB-613, 12 NRC 317, 338 (1980). Public
Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units |
and 2), ALAB-459, 7 NRC 179, 188 (1978); 10 C.F.R. § 2.731;. 10
C.F.R. Part 2, Appendix A, § V(d)(4); 5§ US.C. § 556. The burden of
proof on licensee, however, remains unchanged in these circumstances.
See Consumers Power Co. (Midland Plant, Units | & 2), ALAB-315, 3
NRC 101, 105 (1976).

RULES OF PRACTICE: BURDEN OF GOING FORWARD

Where an intervenor raises a particular contention challenging a licen-
see’s ability to operate a nuclear power plant in a safe manner, the inter-
venor necessarily assumes the burden of going forward with the evidence
to support that contention. See Consumers Power Co. (Midland Plant,
Units 1 and 2), ALAB-123, 6 AEC 331, 345 (1973;.

RULES OF PRACTICE: REPRESENTATION (CHANGE IN
REPRESENTATIVE)

When a party is permitted to enter a case late, it is expected to take
the case as it finds it. It follows that when a party that has participated in
a case all along simply clanges representatives in midstream, knowledge
of the matters already heard and received into evidence is inputed to it.

RULES OF PRACTICE: REPRESENTATION
(NON-ATTORNEY REPRESENTATIVE)

The NRC's Rules of Practice permit non-atiorneys to appear and rep-
resent their organizat'ons in agency proceedings. See 10 C F.R.
§ 2.713(b). Compare 49 C.F.R. §§ 1103.2, 1103.3 (Interstate Commerce
Commission); 2d Cir. § 46(d); 3d Cir. R. 9; Fed. Cir. R. 7(a).

RULES OF PRACTICE: RESPONSIBILITIES OF .\RTIES

Although the NRC adjudicatory boards do not hold lay representatives
to as high a standard as they do lawyers, all representatives have a re-
sponsibility to comply with and be bound by the same agency procedures

1196



as all other parties, even where a party is hampered by limited
resources. Statement of Policy on Conduct of Licensing Proceedings,
CLI-81-8, 13 NRC 452, 454 (1981). See, e.g.. Pennsylvania Power and
Light Co. (Susquehanna Steam Electric Station, Units | and 2),
ALAB-693, 16 NRC 952, 956-57 (1982).

LICENSING BOARDS: DISCRETION IN MANAGING
PROCEEDINGS (CALLING OF EXPERT WITNESSES)

An adjudicatory board should call upon independent experts (0 assist
the board itself only in the most extraordinary circumstances — ie.,
when a board simply cannot otherwise reach an informed decision on
the issue involved. South Carolina Electric and Gas Co. (Virgil C.
Summer Nuclear Station, Unit 1), ALAB-663, 14 NRC 1140, 1146
(1981).

OPERATING LICENSE: TECHNICAL SPECIFICATIONS
(STATUS)

Technical specifications for a nuclear facility are part of the operating
license for the facility and are legal'y binding. See Portiand General Elec-
tric Co. (Trojan Nuclear Plant), ALAB-531, 9 NRC 263, 272-73 (1979).

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

In order to prevail on a motion to reopen the record, the proponent of
the motion must show that the motion is timely, that it addresses a sig-
uificant issue, and that it may alter the outcome. Pacific Gas and Electric
Co. (Diablo Canyon Nuclear Power Plant, Units | and 2), ALAB-598,
11 NRC 876, 879 (1980).

EVIDENCE: ADMISSIBILITY (ACCIDENT REPORTS)

Documenis such as a Congressional report on an accident generally
must be proffered in a timely manner and sponsored by a witness in
order to be admitted into evidence. See Duke Power Co. (William B.
McGuire Nuclear Station, Units 1 and 2), ALAB-669, 15 NRC 453, 477
(1982).
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LICENSING BOARDS: RESPONSIBILITIES (RESOLUTION
OF ISSUES IN SPECIAL PROCEEDINGS)

In a special proceeding, where the Commission has specified the
issues for hearing, a licensing board is obliged to resolve all such issues,
even in the absence of active participation by intervenors

ADJUDICATORY BOARDS: DELEGATED AUTHORITY
(RELATION TO NRC STAFF)

NRC adjudicatory boards lack the authority to direct the staff in the
performance of its duties. See Carolina Power and Light Co. (Shearon
Harris Nuclear Power Plant, Units 1, 2, 3, and 4), CLI-80-12, 11 NRC
514, 516 (1980)

LICENSING BOARDS: DISCRETION IN MANAGING
PROCEEDINGS (CALLING OF NON-EXPERT WITNESSEL)

In the proper circumstances, an adjudicatory board is empowered to
call and examine witnesses of whom the board is aware and who are
itkely to have (factual) information necessary for the proper resolution
of the issues before it. See generailly 10 CF.R. § 2.718. Compare
Summer, supra, 14 NRC at 1152-57

ENFORCEMENT ACTIONS: EFFECT ON
LICENSING ACTIONS

Because the independence of adjudicatory boards is essential to pre-
serve the integrily of the hearing process, the board in an operating
license 2djudication s not bound by a decision of the Director of Inspec

tion and cnforcement in an enforcemeni action. Sourh Texas, supra, 12
NRC at 289

ATOMIC ENERGY ACT: LICENSEE CHARACITER
(CORPORATE PHILOSOPHY AND MANAGEMENT)

Replacing corporate managers can result in a change in overall corpo-
rate philosophy and management




ADJUDICATORY PROCEEDINGS: FINANCIAL ASSISTANCE
TO INTERVENORS

Under appropriations legislation for the NRC for fiscal years 1980 and
1981, the Commission is precluded from providing financial assistance
to intervenors. See Houston Lighting and Power Co. | Ailens Creek Nucle-
ar Generating Station, Unit No. 1), ALAB-625. 13 NRC 13, 14-15
(1981)

TECHNICAL ISSUES DISCUSSED

Training and testing of licensed and non-licensed personnel,

Staffing and work hours,

Maintenance (deferral. record keeping, priorities, overtime),

Corporate Organization (command and administrative structure
financial/technical relationship)

APPEARANCES

Marjorie M. Aamodt and Norman O. Aamodt, Coatesville,
Pennsylvania, intervenors pro se

Louise Bradford and Joanne Doroshow, Harrisburg, Pennsylvania, for
intervenor Three Mile Island Alert, Inc

Ellyn R. Weiss, Washington, D.C., for intervenor Union of Concerned
Scientists

Ernest L. Blake, Jr. (with whom Georg: F. Trowbridge, Bonnie S.
Gottlieb, and Deborah B. Bsuser were on the brief),
Washington, D.C., for licensee Metropolitan Edison Company

Jack R. Goldberg for the Nuclear Regulatory Commission staff
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DECISION

In several previous decisions, we addressed the emergency planning,
eavironmental, and design issues raised in this special proceeding. See
ALAB-697, 16 NRC 1265 (1982); ALAB-698, 16 NRC 1290 (1982),
modified, CL1-83-7, 17 NRC 336, and revd in part, CL1-83-22, 18 NRC
299 (1983); ALAB-705, 16 NRC 1733 (1982), petition for review pending
sub nom. Union of Concerned Scientists v. NRC, No. 83-1503 (D.C. Cir
filed May 9, 1983); ALAB-729, 17 NRC 814 (1983), review pending,
Commission Order of January 27, 1984 (unpublished). We now turn to
the only matter remaining for this Appeal Board’s consideration, the
ability of licensee's management to operate Unit | of the Three Mile
Island facility (TMi-1) in a com:petent, responsible, and safe manner

Three intervenor groups — Marjorie and Norman Aamodt, Three
Mile Island Alert, Inc. (TMIA), and the Union of Concerned Scientists
(UCS)' — appeal the Licensing Beard’s decisions concluding that licen-

I UCS, although an active litigant in other phases of this pruceeding, perticipaled 1o only a limited
extent in the management phase. No parly, however, has objected 10 its appeal and thus we have given
full consideration 1o the essentially legal arguments advanced in its brief

The Commonwealth of Pennsylvania onginally appealed from the Licensing Board's decisions but
later w thdrew afler entering a supulation with hcensee In an unpublished order issued December 22
1983, we approved this action




see has demonstrated its managerial capability and technical resources to
operate TMI-1 in a safe manner. See LBP-81-32, i4 NRC 381 (1981),
and LBP-82-56, 16 NRC 281 (1982). Each argues, though on scmewhat
different grounds, that the Board erred in authorizing restart. Licensee
and the NRC staff support affirmance of the Licensing Board’s
decisions. As we explain below, the present state of the reco-d in several
areas does not permit us to make an ultimate judgment on the licensee's
competence. Accordingly, we remand this proceeding to the Licensing
Board for further hearing, primarily on the adequacy of licensee's train-
ing program. In addition, we grant the Aamodts’ motion to reopen the
record for a hearing on the allegations of falsification of leak rate records
at TMI-1

BACKGROUND

This proceeding began approximately five years ago when, in response
to the March 1979 accident at Unit 2 of the TMI facility, the Commis-
sion ordered a hearing to be conducted prior to restart of TMI-1.2 The
Commission found that “the unique circumstances at TMI require that
[certain] safety concerns be resolved prior to reswart.” CLI-79-8, 10
NRC 141, 143 (1979). Among them were “questions about the manage-

ment capabilities and technical resources of [licenseel, including the
impact of the Unit 2 accident on these.” /bid. The Commission aiso
identified specific short-term actions that licensee was to be required to
compiete before it could safely resume operatior. Two are relevant to
this phase of the proceeding:

I.{e) [The licensee shall] [alugment the retraining of all Reactor Operators and
Senior Reactor Operators assigned to the control room including training in
the areas of natural circulation and small break loss of cooian! accidents includ-
ing revised nrocedures and the TMI-2 accident. All operators will also receive
training at the B&W [Babcock & Wilcox| simulator on the TMI-2 accident and
the licensee wili conduct a 10C percent reexamination of all operators in these
areas. NRC will administer complete examinations to all licensed personnel in
accordance with 10 CFR 55.20-23

2 At the ime of the accident, TMI-1 had been shut down for refuel ng. It has remained n coid shut-
down ever since. Although the Commussion has delegated to us the initial responsibility for disposing of
appeals on the menits, it has retained authority 10 decide if and when the plant should actually be permit-
ted to restart. CLI-81-19, 14 NRC 304, 305-06 (1981) That determination s now scheduled ©r June
1984. Memorandum [, r the Parties from S J. Chilk, Secretary to the Commission, “Tentative Commis-

sion Views and Plan for Resolution of Management Integrity Issues Prior to Restart” (January 27
1984) 2t 3




The licensee shall demonstrate [its] managerial capability and resources U
perate Unit 1 while maintaining Unit 2 in a safe conhiguration and carrying
yut planned decontamination and/or restoration activities. Issues 1o be ad
dressad include the adequacy of groups providing salety review and operational

chnical

c
te

advice, the management and apability and training
staff, the adequzcy of the operational Quaiity Assur.nce program a
ty procedures, and the capability of important support organizat

Health Physics and Plant Maintenance

Id. at 144-45. See id at 146, 149. The Licensing Board presiding over
the hearing was to consider, among other things, whether these short-
term actions “are necessary and sufficient to provide reasonable assur-
ance that [TMI-1] can be operated without endangering the health and
safety of the public, and should be required before resumption of opera-
tion should be permitted.” /d. at 148

The Commission later provided more guidance to the Board concern-
ing the hearing on these “management competence’ issucs. It directed
the Board to examine the following broad issues

(1) whether Metropohitan Edison’s management 1s s
resources and s appropniately organmzed (« !
revealed by the accident at Three Mile Island Unit 2 presen
managemen! competence which must be re

be found competent to operate Unit | )

s capable of operating Umit |1 safely while simultane
operation at Unit 2

CLI-80-5, 11 NRC 408, 408 (1980).' The Commission also refined
these into 13 “specilic issues” warranting the Board’s attention. (These
inciude issues that relate to corporate structure, maintenance, safety
review, and in-house technical resources; all 13 are set forth in Appendix
A to this opinion.) /d. at 408-09

Numerous parties intervened and participated in the extensive hear
ings on management issues before the Licensing Board. Shortly before
the Board was to issue its partial initial decision on this subject,
however, the NRC staff notified it of cheating and other irregularities in
connection with thc April 1931 reactor operator examinations that the
Commission had ordered. Consequently, the Board issued its decision in
August 1981 but retained jurisdiction io consider how the outcome of

In CLI-81-17, 14 NRC 299 (198 he Commiss
cense for TMI from Metrop an Edison Comps
subsidiary, GPU Nuclear Corporation (GPUN

management competence of GPUN, rather than that




the then-pending cheating investigation might affect its conciusions on
management competence. The Board explained

The issues of Licensee's managemeni integrity, the quality of its operating
personnel, its ability to staff the facility adequately, its training and testing program
and the NRC process by which the operators would be tested and |

important issues considered in this partial decision. We will consider caref

effect on such issues of the anticipated NRC Staff report, any further action
Licensee and StafT in light of the report, including whether there will be a reexam
nation of individuals who took the April examination, and the advice of the parties
to determine whether further actions by this Board appear warranted

LBP-81-32, supra, 14 NRC at 403 (¥ 45).* See id. at 454 n. 18, 582 n.63
583 (19 204, 584, 585). In all other respects, though, the Board ruled in
licensee’s favor on the various management issues specified by the
Commission. It thus concluded that licensee has demonstrated its “man-
agerial capability and technical resources to operate Unit 1 while main-
taining Unit 2 in a safe configuration and carrying out planned decon-
tamination and/or restor~tion activities.” /d. at 582 (¥ 584). It also

found the short-term actions necessary and sufficient for resumption of

operation. /bid. (1 584)

Without the objection of any party, the Licensing Board formally re-
opened the record on the cheating matter less than a month later and ap-
pointed a Special Master to hear the evidence and render an advisory
report. ASLB Memorandum and Order of September 14, 1981 (unpub-
lished). See 10 C.F.R. § 2.722.° The Board defined the broad issue to be
heard in the reopenea proceeding as

the effect of the information on cheating in the NRC April examination on the
management issues considered or left open in the Parual Imitial Decision, recogniz
ing that, depending on the facts, the possible nexus cf the cheating incident in the
NRC examination goes beyond the cheating by two particular individuals and may
invole the issues of Licensee’'s management integrity, the quality of its operating
personnel, its ability to stafl the facility adequately, its training and testing program
and the NRC process by which the operators would be tested and licensed

ASLB Memorandum and Order of October 14, 1981 (unpublished), at
2. It also gave examples of numerous specific questions to be addressed
(These are set forth in Appendix B.) The Special Mastzr thus held fur-
ther hearings and in accordance with the Board’s instructions issued a

4 For case of reference, we cite 10 the paragraph as well as page references of the Board's vanous
decisions

5 Because of the reopening. we deferred briefling of any appeals from the managemen
decision




report reflecting his cenclusions and recommendations. See LBP-
R2-34B, 15 NRC 918 (1982). The Special Master essentially conciuded
that aithough licensee’s upper management did not encourage,
cnndone, participate in, or know of the cheating at the time it occurred,
it was responsibie for the negative attitude among its staff toward the
NRC examination process that led to the cheating and similar incidents
revealed in the record. /d. at 1053-54 (1 338)

The Licensing Board adopted the evidentiary record developed before
the Special Master and most of his conclusions. It differed somewhat
however, as to the cause of the breakdown in licensee’s training and test-
ing program. According to the Licensing Board, this was attributable to
a failure (1) to define clearly the portion of licensee’s management with
responsibility for the program, and (2) to apply the principles of quality
assurance and quality control to the training and testing program
LBP-82-56, supra, 16 NRC at 300 (Y 2082). The Board nevertheless
concluded that these weaknesses did not undermine its earlier findings
in favor of restart. /d. at 301 (Y 2089). It did, however, impose several
conditions on restart that basically require future auditing of licensee’s
training and testing. /d. at 384 (Y 2421).

Briefing of the intervenors’ appeals from the Licensing Board’s two
management phase decisions followed. But by the time briefing was
completed, our consideration of the design phase was well under way
and required a reopzning of that part cf the record for additional
evidence. See ALAB-708, 16 NRC 1770 (1982). We thus deferred con-
sideration of the instant appeals. Appeal Board Memorandum of January
19, 1983 (unpublishea). At about the same time, information assertedly
bearing on management competence issues was coming to light during
the Commission’s review of the now-settled civil lawsuit by licensee’s
parent corporation against the manufacturer of the TMI reactors, Bab-
cock & Wilcox (B&W). See General Public Utilities Corp. v. Babcoc': &
Wilcox Co , No. 80-CIV-1683 (S.D.N.Y. filed March 25, 1980) [“B&W
trial”’). By the spring of 1983, we received botl the Aamodts’ and
TMIA's motions to reopen the record, based in part on the B& W trial
record and in part on other developments related to management issues.
In ALAB-738, 18 NRC 177 (1983), we ruled on those motions as well
as a third one filed earlier by the Aamodis. We denied the motions
except to the extent they sought reopening on allegations of pre-accident
falsification of leak rate data at TMI-2. We remanded that issue to the
Licensing Board for hearing, but the Commission has indefinitely stayed
that proceeding. Commission Crder of October 7, 1983 (unpublished).

As is often the case with complex litigation extending over a long
period of time, events occur that appear to overtake, or at least to affect,




the matters at hand. Such is the case here. In fulfillment of their well-
established obligation to apprise us of “significant new information,”
the parties have submitted an enormous number of documents, reports,
etc. See Duke Power Co. (William B. McGuire Nuclear Station, Units 1
% 2), ALAB-143, 6 AEC 623, 625-26 (1973). This information is not
evidence of record.® On the other hand, we cannot be so myopic as to
ignore either the very existence of ongoing investigations into matters
relevant to management competence, or important matters of fact about
which there can be no dispute (e.g., personnel and staff changes). In this
opinion, we attempt to achieve a balance between these competing
factors. As a rasult, we dispose of some issues that appear amenable to
final resolution, identify others that cleariy require record
supplementation, and note still others that are subject to ongoing
investigations.

II. STANDARDS

The nebulous concept of “management competence” has assumed dif-
ferent facets as developments have unfoided during the course of this
proceeding. What began as an inquiry into primarily liceasee’s technical
capability and resources has evolved — as a necessary consequence of
these developments — into a search for answers to questions concerning
the “integrity” of licensee’s management as well.” In its order providing
guidance to the Licensing Board on the specific n:anagement issues the
Board was to consider, the Commission acknowledged that it had no
standards for nuclear power piant management and operation.
Nevertheiess, it directed the Board to “apply its own judgment in devel-
oping the record and forming its conclusions on these questions.”
CLI-80-5, supra, 11 NRC at 409-10.

The Board, however, was not left to operate entirely within a regula-
tory vacuum. Section 103b of the Atomic Energy Act, 42 U.S.C.
§ 2133b, requires licensees to comply with Commission requirements
for the protection of the public health and safety. In addiiion, section

% We have aiso been served with copies of myriad p‘eadings solicited by the Commission to aid it in
its consideration of actual “restart.” See note 2, supra. Time, lack of resources, and — most imnrortant
~ the limitations of formal adjudication compe! us to confine ourselves to the adjudicatory re..J and
matenals addressed specifically to us.

7 In this connection, it should be kept in mind that the purpose of this special proceeding is not to ex-
plore what happened during the TMI-2 accident, or even to litigate the overall safety of TMI-1. Rather,
given the questions raised by that accident, the focus is on licensee’s ability to operate TMI-1 safely in
the future, should restart be authorized. See CLI-84-3, 19 NRC 555, 560 (1984)
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182a, 42 US.C. § 2232a, permits the Commission to consider a licen-
see’s “characier.”® Presumably, character is what the Licensing Board
meant by its references to licensee’s “management integrity.” See, <.g.,
LBP-81-32, supra, 14 NRC at 403 (1 45)°

The Atomic Energy Act, however, does not define “character,” and
the legislative history is unenlightening as to Congress’s intent.'? Evalua-
tion of character always invcives consideration of largely subjective
factors. In the corporate coniext, with the interplay of individual and col-
lective actors, that undertaking proves even harder to tackle. But not
long after the Commission identified a number of management-related
issues to be resolved here, in another case it spoke in general, yet
forceful, terms on the matter of applicant/licensee competence and
character:

Either abdication of responsibility or abdication of knowledge, whether at the con-
struction or operating phase, could form an independent and sufficient basis for
revoking a license or denying a license application on grounds of lack of competznce
(i.e., technical) or character qualification on the part of the licensee or license

applicant.

Houston Lighting and Power Co. (South Texas Project, Units 1 and 2),
CLI-80-32, 12 NRC 281, 291 (1980). See aiso Consumers Power Co.
(Midland Plant, Units | and 2), CLI1-83-2, 17 NRC 69, 70 (1983) (mere
planning to withhold material information, e.g., is evidence of “bad cha -
acter” and could warrant adverse licensing action); id., ALAB-106, 6
AEC 182, 184 (1973) (“managerial ‘attitude,” as well as technical
qualification, is relevant to inquiry into applicant's quality assurance
program).

# Section 182a specifically refers 10 an appiicant’s character. Bui ‘hat section also provides that “/tihe
Commission may at any time after the filing of the original application, and before the expiration of the
license, require further written statements in order (o enable the Commission (o determine whether the
;u«amwumam«-mmumwnmmummrczu.s.c

2232,

5 “Character” is defined as “reputation esp. when good,” and “3 composite of good moral qualites
typicaily of moral excellence and firmness biended with resolution, self-discipline, high ethics, force,
and judgment.” Webster's Third New International Dictionary 376 (unabridged ed. '971). “Integrity” is
“an uncompromising adherence to a code of moral, irtistic, or other values: utter sincerity, honesty,
and candor: avoidance of deception, expediency, uhqamolmhu Id at 1174,
Tbmkqﬂswﬁm 933 (1962) includes “character™ and “integrity” as synonyms for
“probity” and “virtue.”
'°menm'smwmmmmdmllzmmuum
ly became the Atomic Energy Act of 1954 See Joint Comm. on Atomic Energy, A Proposed Act 1o
A1 end the Atomic Energy Act of 1946, 83d Cong., 2d Sess. (1954). We have been unabie to locate in
the pertinent House and Senate Reports, Hearings, and Debates more than an uccasional passing
ramark concerning the Commission’s authority to consider character. See, e.g., Hearings Before the Joim
Comm. on Atomic Energy on §. 3323 and H.R. 886). 1o Amend the Atomic Energy Act of 1946, 83d Cong.,
2d Sess. 1131 (1954) (excerpts from an analysis prepared upon behall of the Federal Power
Zommission) .
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We also recognize that a 'icensee of a nuclear power plant has a great
responsibility to the public. The view expressed almost two decades ago
by the court in Hamlin Testing Laboratories, Inc. v. AEC, 357 F.2d 632,
638 (6th Cir. 1966), is no less apt today: “We can imagine no area
requiring stricter adherence to rules and regulations than that dealing
with radioactive materials, from the viewpoint of both public health and
national security.” A licensee’'s responsibilities are increased by the
Commission’s heavy dependence on the licensee for accurate and timely
information about the facility and its operation. Petition for Emergency
and Remedial Action, CLI-78-6, 7 NRC 400, 418-19 (1978).

Thus, while lacking precise standards against which to measure licen-
see’'s conduct, the foregeing views provide valuable aid for grasping the
slippery concept of management competence. They serve as well as
guideposts for our appellate review of the Licensing Board’s decisions.

III. TRAINING

Foremost among the matters warranting our consideration is the
broad category characterized by the Licensing Board as “training.” En-
compassed within this topic are issues concerning ihe adequacy of the
testing procedures to measure training effectiveness and the related
cheating matter. The Commission gave training special emphasis in the
1979 >rder instituting this proceeding. See CLI-79-8, supra, 10 NRC at
144-45. The Licensing Board as well stressed the important relationship
between training and operator competence. See LBP-81-59, 14 NRC
1211, 1709-10 (19 2015-2018) (1981). The substantial part of the record
devoted to training underscores its role in assuring the safe operation of
TMI-1. Training thus demands our considerable attention here on
appeal.

In its first partial initial decision, the Licensing Board devoted substan-
tial discussion to the TMI-1 training program for %oth licensed and non-
licensed personnel. See LBP-81-32, supra, 14 NRC at 441-79 (19 163-
276). It described the program, organization, and personnel devoted to
the facility’s training needs, noting that employees spend one of every
six weeks in training. /d. at 443-53 (19 169-200). The Board also dis-
cussed the significant changes in licensee’s training program since the
TMI-2 accident, particularly the Operator Accelerated Retraining Pro-
gram (GARP). Licensee developed the OARP to satisfy the Commis-
sion’s short-term requirzment (1.(e)) to augment operator retraining.
Id. at 451-55 (99 196-207). See CLI-79-8, supra, 10 NRC at 144. The
Licensing Board reviewed the testimony and other evidence licensee ad-
duced in support of its improved training program, as well as that of the
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NRC staft and Marjorie Aamodt. The Aamodts’ conteniion 2 on training
was somewhat vague and principally focused on the necd for independ-
ent certification that TMI-1 personnel can perform their jobs in a sale
manner.'' The Board nonetheless addressed the discrete points pressed
by the Aamodts at the hearing — /.e., human factors engineering
(control room design), simulator training, the adequacy of licensee's
training and testing program, operator stress, operator attitude, and the
adequacy of NRC testing. LBP-81-32, supra, 14 NRC at 465-78
(99 243-275). The Board concluded that licensee’s training program is
“comprehensive and acceptable™ and in compliance with the Commis-
sion's orders. /d. at 478-79 (1 276).'? The Board, however, expressly
qualified its findings with regard to operator testing and licensing as a
resuit of the then-recent revelations about cheating on the NRC operator
examinations, and it promised to reconsider them after further
investigation. /d. at 454 n.18, 479 n.24, 582 n.63 (19 204, 276, 584)

After considering the evidentiary record, the Special Master’'s report,
and the parties’ comments in connection with the reopened hearing on
cheating, the Licensing Board

remainled) convinced that the evidence supported the conclusion that Licensee's
training program was well designed (o tramn qualified operators and that there was a
rational plan 10 implement the program. As we noted above, on the one occasion
when the integrity of the examination procedures was questioned the Board rea
sonably inferred that sunable action would be taken, i.e., requalification tesis would
be “closed-book™

LBP-82-56. supra, 16 NRC at 379 (1 2399). Although the Board identi-
fied some weaknesses in the program, it did not find the operators to be
incompetent. /d. at 300, 381 (19 2085, 2410). Rather, the Board attribut-
ed these shortcomings to failures in quality assurance and quality
control. /d. at 300, 379, 381 (19 2084, 2401, 2410). As a remedy for this
problem, the Board imposed five conditions on restart, requiring,

| The Aamodts’ contention 2 s.ales
It is contended that TMI-! should not open until the perfo: mance of licensee lechnicians and
management can be demonsiraied (0 be upgraded as certified by an independent engineernng
firm. 7 mis upgrading should include 100% test performance of job description with provision for
retraining and retest, or discharge of those who cannot consistently and confidently master all
necessary information for safe conduct of their job Jescription under all anticipated cntical situa
tions as well as routine situation
LBP-81-32, supra, 14 NRC a1t 442 (1 165
1 The Board also reviewed numerous licensee commitments in the area of operator (raiming, imposing
many as license conditions. /d. at 567-71, 578-82 (99 538-555, 583)




among other things, a two-year post-restart audit of licensee’s training
and testing program. /d. at 384 (Y 2421).2

We now turn to the numerous arguments raised on appeal that con-
cern the broad topic of training.

A. Licensee’'s Consultants

On appeal, the Aamodts first challenge both the “independence” and
the qualifications of the consultants who reviewed licensee's training
program and testified on its behalf. In addition to several of its own
employees, licensee presented a panel of three consultants whom it
asked to evaluate the adequacy of the upgraded training program. These
three witnesses were Dr. Eric Gardner, an educational psychologist; Dr.
Julien Christensen, an engineering psychologist and human factors
specialist; and Mr. Frank Kelly, a nuclear engineer and president of PQS
Corporation, a firm that acts as a consultant to power plants on training
and staffing. Licensee also introduced into evidence the June 1980
report of the OARP Review Committee (*OARP Report™). See Lic.
Exh. 27. Dr. Robert E. Uhrig, an official of Florida Power & Light
Company, chaired the committee, which included as members Drs.
Gardner and Christensen, as well as Dr. William R. Kimel, Dean of the
College of Engineering at the University of Missouri, and Mr. Richard J.
Marzec, a training official for Duke Power Company.

13 The five conditions imposed are:

(1) There shall be a two-year probationary period during which the Licensee's qualification and
requalification lesting and training program shail be subjected (o an in-depth audit by inde-
pendent auditors, approved by the Director of NRR, such auditors 10 have had no role in the
TMI-1 restart proceedings.

(2)  Licensee shall establish criteria for qualifications of training insiructors 1o ensure a nigh level
of competence in instruction, including knowledge of subjects taught. skill in presentation of
knowledge. and preparation, admimistration. and evaluation of exarm ns.

(3) Licensee shail develop and implement an internai auditing procedure, based on unscheduled
(“surprise™) direct observation of the training and testing program at the point of delivery,
such sudits to be conducted by the Manager of Training and the Supervisor of Operator Train-
ing and not delegated.

(4) Licensee shall develop and impiement a procedure for routine sampling and review of exami-
nation answers for evidence of cheating, using a review process approved by the NRC Staff

(5) Until further order in this proceeding, any participation of Gary P Miller in the start-up, lest-
ing or operation of TMI-1  _.] be under the direct supervision of an appropniately qualified
official of GPU Nuclear Corporation.

LBP-82-56, supra. 16 NRC at 384 (§ 2421) The Board also sought 1o impose a $100.000 penalty on
licensee “as a long-term remedy to provide reasonable assurance that TMI-| can be operated without en-
dangering the public heaith and safety " /bud. (Y 2420) In CLI-82-31, 16 NRC 1236 (1982). however.
the Commission concluded that the Board had no jurisdiction 1o impose such a fine and referred the
matter to the Office of inspection and Enforcement. See CL1-83-20, 18 NRC | (1983).
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The Aamodts’ objection to characterizing these individuals as
“independent” is baseless. None is an employee of licensee, and none
has ever purported to be anything but a hired consultant. The latter fact
of itself Jdoes not undermine the value of these individuals' testimony
See Louisiana Power and Light Co. (Waterford Steam Electric Station,
Unit 3), ALAB-732, 17 NRC 1076, 1091 (1983)

Nor have the Aamodts successfully challenged the qualifications or
testimony of licensee's consultants. We have reviewed each and find
that both the witness panel and the OARP Review Committee are com-
prised of exceptionally well qualified persons from a range of disciplines
(nuclear engineering, education, psychology, testing) most suitable to
their task. See Gardner, fol. Tr. 12,309, at 2-4; Kelly, fol. Tr. 12,409, at
1, App. A; Christensen, fol. Tr. 12,409, at 1-3; Lic. Exh. 27, OARP
Report, at 4-9. Understandably, no one witness or member of the
OARP Review Committee is an expert in all of these areas. In this age
of specialization, it would be rare indeed to find such a Renaissance man
or woman. See generally Consumers Power Co. (Midland Plant, Units |
and 2), ALAB-379, 5 NRC 565, 569 (1977) '* It is not surprising, then,
that Dr. Gardner, an educational psychologist, told Mrs. Aamodt at the
hearing that he was “not qualified™ to .espond to her question concern-
ing the operators’ “competen{ce] to operate the plant under all
conditions.” Tr. 12,628. The few other examples cited bv the Aamodts
of where these witnesses’ testimony was ‘‘destroyed or weakened
through cross-examination” are similar'y without foundation. See
Aamodt Brief (October 4, 1982) at 5-6. Further, the limited intervenor
testimony presented did not damage that of licensee's witnesses. See
Aamodt, fol. Tr. 12,931

As for the Aamodts’ complaint that the Licensing Board overlooked
the more critical elements of the OARP Report, we believe that the
Board could have elaborated more on the areas the Committee identified
as needing improvement (e.g., description of control room operator
tasks. the training facility, instructor training, communication between
management and staff). See LBP-81-32, supra, 14 NRC at 454 (1 203)
See also Lic. Exh. 27, OARP Report, at 140, 141, 143, 146-47, 149
Nonetheless, it cannot be reasonably disputed that the overall conclusion
of the OARP Review Committee, which took account of the weaknesses
in the program, was strongly favorable, and the Board's decision fairly
reflects that. Bur see pp. 1234-36, infra

"

Brought 10 mind s John Kennedy's often paraphrased statement to a White House gathering of
Nobel laureates that there had never been a greater coliection of genius — with the possible exception
{ when Thomas Jefferson dined alone




B. Cheating

Both TMIA and the Aamodts devote substantial portions of their argu-
ments on appeal to the cheaiing incidents explored at the reopened
hearing. They are primarily dissatisfied with the Licensing Board’s treat-
ment of allegations against several individuals, particularly where the
Board’s conciusions differ from those of the Special Master.'* In interve-
nors’ view, the Board should have deferred more to the Special Master’s
observations concerning witness demeanor and credibility.

Before turning to the individual areas on which intervenors disagree
with the Licensing Board's conclusions, a brief synopsis of the cheating
episode is in order. In July and August 1981, the Licensing Board re-
ceived a series of Board Notifications from the NRC staff, informing it
that cheating had occurred on the NRC Reactor Operator (RO) and
Senior Reactor Operator (SRO) examinations in April 1981. The staff
also rnoted that some sessions of the examinations had been unproctored
for extended periods of time, and it concluded that reexamination was
warranted. See BN-81-17 (July 28, 1981), BN-81-17B (August 7,
1981); BN-81-17C {August 14, 1981); BN-81-i7D (August 17, 1981).
The Licensing Board soon thereafier issued its already completed partial
initial decision on management, but retained jurisdiction and reopened
the hearing insofar as the cheating allegations were concerned. An exten-
sive hearing was held before the Special Master, and the Licensing
Board, after consideration of his findings, issued another partial initial
decision on cheating alone.

At this stage, the following facts are essentially no longer in dispute.
Two shift supervisors, O and W,'* cheated extensively on licensee-
administered examinations as well as the April 1981 NRC examinations.
Their employment with licensee has been terminated. G and H, reactor
operators, cheated on licensee-administered examinations. G is no
longer employed by licensee. Letter from E.L. Blake to Appeal Board
(October 7, 1982); App. Tr. 159. Pursuant to a stipulation between licen-
see and the Commonwealth of Pennsylvania (see note 1, supra), H will

i5 Intervenors also complain about the “loose” testing procedures and the casual attitude of a number
of operators as to what constitules cheating. There is no real dispute that the administration of the April
1981 NRC examination and earlier licensee tesis was lax. See LBP-82-56. supra. 16 NRC a1 357
(% 2324). In fact, the Commission has issued a Notice of Violation imposing a $40,000 civil penalty for
licensee '« ailure 0 implement its Operator Accelerated Retraining Program properly. CL1-83-20, supra
18 NRC . What is relevant here, however, is whether there can be confidence that future training and
testing procedures will not be so compromised We address that issue below at pp. 1232-39

16 In order 10 protect their identities, many of the persons invoived in the cheating incidents have been
referred to throughoui this proceeding by letier desig per agr of the parties and at the dis-

cretion of the Special Master. Our continuation of this practice should not be construed as an endorse-
ment of it




never again operate TMI-1 and is now assigned to the TMI-2 Waste
Shipping Department as an engineering associate. Commonwealth of
Pennsylvania Motion to Withdraw Appeal (July 8, 1983), Stipulation of
Withdrawal (July 6, 1983) at 2; App. Tr. 221."7 A number of other licen-
see employees also were implicated in various cheating incidents. While
the Special Master was able to reach conclusions as to wrongdoing In
some instances, the Licensing Board was, in some cases, unable either
to reach the same conclusions or to impose sanctions for conduct it did,
in fact, find improper. It is e Licensing Board's action in this regard
that is the principal source of intervenors’ complaints on appeal concern-
ing the cheating incidents

Michael Ross

We devote our attention first to the charges involving Michael Ross,
Manager of Plant Operations at TMI-1. The Licensing Board rightly de-
scribed him as possibly ‘‘the most important person on the TMI-I
operating team as far as the public health and safety is concerned .,
LRP-81-32, supra, 14 NRC at 439 (1 155). He is the highest level of

management directiy implicated in cheating and, thus, it is essential that
all questions concerning his conduct be resoclved satisfactorily.'

The allegations against Ross are twofold but arise from the same set
of circumstances. He is accused of improperly influencing the NRC
examiners to broaden the answer keys for the April 1981 NRC licensing
test so as to increase the operators’ scores. At the same time, he is said
to have kept, intentionally, the NRC proctor away from one of the exam-
ination rooms. The Special Master found both allegations to be true
LBP-82-34B, supra, 15 NRC at 976, 988 (19 152, 178)

First, the Special Master acknowledged that it is the NRC’s standard
practice to have the senior members of a facility’s staff review the ques-
tions and answers for NRC licensing examinations. This is done to
assure that the questions and answers are still valid for the plant and
that the questions can be clearly understood. The review is done during

7 In these circumstances. it is nol necessary for us to address TMIA's argument that G and H should
be removed from licensed du'ies

8 This is so despite the fact that none of the intervenors filed proposed findings on the Ross matter
See LBP-82-56. supra, 16 NRC at 326 n.236 (9 2194). In this circumstance, they may be deemed to be
in default and to have waive. say further right 10 pursue the issue. See LBP-81-12, supra. 14 NRC at
399 (1 35): 10 C.FR. § 2754 See also Detrowr Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2
ALAB-709, 17 NRC 7. 23 (198))

Nevertheless, we view this matte; with great concern As an indication of that, we asked the parties
devote special attention to the charges against Ross during oral argument of this appeal Appeal Board
Memorandum and Order of December 22, 1983 (unpublished) . at §




the examination to avoid premature disclosure of answers, while still
leaving time to correct any errors in it. See Staff Exh. 29, ES-201 (rev.
2, 1969), at 3. On April 23 and 24, 1981, Ross and two of licensee’s
iraining instructors, Nelson Brown and Dennis Boltz, met with Bruce
Wilson, the NRC examiner and proctor, to review the answer key for
the “A™ examination (given on April 21 and 22) and the questions and
answers for the “B"” examination then in progress. The unusual aspect
of this review was that Ross himself had taken the “A” examination be-
cause of the Commission’s requirement that a// licensed personnel be
retested. See CLI-79-8, supra, 10 NRC at 144 It was thus unavoidable
that at least one examinee would aiso have to be a reviewer. See LBP-
82-34B, supra, 15 NRC at 970-72 (19 137-141) .19

The Special Master, however, relied heavily on the testimony of YY,
a former TMI-1 empioyee who had reported an incident involving Ross
to the NRC’s Office of Inspection and Enforcement (I&E) in September
1281. YY alleged that on April 23 or 24, Ross

appeared 10 be in a very happy — ali.ust ecstatic — mood and was talking to the
shift supervisor. . . . [Ross] told how he had met with one of the NRC proctors in
BB’s office to go over the RO/SRO exams. He said that he had gotten the NRC w0
“expand” the answer key so as to give the examinees more latitude in their answers
and 2lso that he had kept the proctor out of the room for a very long period of time.
The inference | [YY! drew was that by both actions he had made it easier for the
people taking the tests.

Staff Exh. 27, Encl. 1.2° YY added his belief that Ross “had meant what
he said” and was not “beyond doing something such as purposely keep-
ing the NRC proctor out of the room.” /bid. He also stated, however,
that Ross could have been “bragging.” /d. at 7.

The Special Master called YY to testify at the hearing. YY essentially
repeated the charges against Ross. Tr. 26,011, 26,015-16. The Special
Master found other evidence of Ross’s comments in statements to NRC
investigators by GG, KK, and RR. LBP-82-34B, supra. 15 NRC at
972-73 (¥ 143). Ross testified that he could not remember specifically,
but that he probably made statements similar to those YY attributed to
him. He added, however, that by such remarks he would have meant
the answer keys were adjusted to correspond better with the operators’
training and that his intent in making the remarks was to increase low

19 S0 that there could be some review of the “A™ examination while it was in progress on April 21-22,
licensee provided two members of its staff and an outside training consuilani. None, however, was a
licensed operator with “hands-on” knowledge of the day-to-day operation of the plant. See LBP-82-34B,
supra, 1S NRC a1 971 (1 139)

20 Ross is referred 1o in this statement and cther testimony as EE. but did not seek anonymity
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operator morale. /d. at 973 (Y 144). See Tr. 24,331-32, 24,334-35. But
the Special Master found Ross's testimony “not credible,” citing several
discrepancies in his statements. LBP-82-34B, supra, 15 NRC at 974-75
(Y 147).2' He also discounted the somewhat more favorable testimony
of Bruce Wilson because Wilson had an interest in not appearing as
though Ross had duped him. /d. at 975-76 (1 150). On the other hand,
the Special Master found YY's testimony “clear” and his demeanor
“completely forthright,” while finding Ross's demeanor “less than
forthright.” /d. at 976 (1 151)

The Special Master also considered a sampling of 12 changes — about
one-fourth the total number — made to the answer key of the “A”
examination. He found many changes correct and necessary, except lor
two, where “[tlhe good faith of the reviewers is at issue " /d. at 987
(Y 177). In those two instances, the Special Master was especially in-
fluenced by the fact that the reviewers (Ross, Brown, and Boltz) were
about the only examinees to benefit from the proposed changes. /bid
(Y 177). This, coupled with the Special Master's negative findings on
Ross’s credibility, 'ed to his conclusion that Ross acted improperly, as al-
leged by YY. /d. at 987-88 (1 178)

The Licensing Board disagreed, emphasizing a number of factors
LBP-82-56, supra, 16 NRC at 326, 327 (19 2195, 2199). First, the occa-
sion for Ross and his colleagues to review the examination with Wilson
was not of Ross's making: it was the product of both the ordinary NRC
practice of having senior plant personne! review its examinations, and
the extraordinary requirement that all operators be retested. /d. at
326-27 (1 2198). Second, the Board found Ross’s statement, even as re-
called by YY, “equivocal” — ie., “it could mean that Mr. Ross in-
fluenced the NRC to expand the answer keys accurately to fairly provide
more latitude and that this process took a very long time.” /d. at 327
(Y 2201). Third, the Board found YY’s own statements and the sur-
rounding circumstances even more equivocal. /d. at 327-29 (1Y 2201-
2205). Fcurth, the Board stressed that GG, KK, and RR inferred from
Ross’s statements that he had fairly broadened the answer keys. /d. at
329 (1 2205). Fifth, although the Board conceded that Ross’s statements
were sometimes uncertain, it found the more important discrepancies
noted by the Special Master (see note 21, supra) explained by other tes-
timony and “Poss’ tendency to limit his testimony to his definite

21 The discrepancies in Ross's testimony concerned the following:  whether changes in the answer key

were in fact made, how many changes were suggested. how much time had elapsed since the exam, how
ong it ok for the review, and whether the exam was in fact being prociored duning the review. See
LBP-82-348. supra, |5 MRC at 974-75 (§ 147)




knowledge.” /d. at 329-30 (99 2207-2209).2 Sixth. the Board analyzed
the two answers that the Special Master concluded Ross improperly
sought to alter. As to one, the Board found the change recommended by
Ross was just as |.. ely to be correct as the NRC’s original answer. As to
the other, the Board concluded that the change was properly rejected
but suggested in good faith by Ross and Beltz. /d. at 330-33
(9 2212-2224). In sum, the Board determined that the charges against
Ross were unfounded. /d. at 333 (1 2225).

After conducting our own review of all of the testimony and evidence
pertinent to this matter, we fully agree with the Licensing Board. That
Board analyzed the record thoroughly and did not reach its favorable
conclusion on Ross lightly.” Like the Licensing Board, we find that the
statements attributed to Ross — which he has not denied making — are
on their face benign. But when viewed with other evidence. the state-
ments become amenable to an interpretation more plausible than that
proffered by the Special Master.

For example, according to YY, Ross “said that he [Ross] had gotten
the NRC to ‘expand’ the answer key so as to give the examinees more
latitude in their answers.” Staff Exh. 27, Encl. 1. At least three other
employees, KK, GG, and RR, heard this comment. In statements (one
of which was sworn) to the NRC investigators, these persons stated
their impression that Ross had meant that the review resulted in more
correct and fairer answers. Further, they viewed his comments as intend-
ed to reassure an already depressed and angry group of employees. /d. at
24, 26, 27-28, Encl. 6. This is consistent with Ross's own testimony.
See Tr. 24,331-32, 24,334-35. As for the changes in the answer key
itself, by the Special Master’s own reckoning, the great proportion of
them were correct and necessary.”* The Special Master appears to have
overlooked, or at least unfairiy minimized, this fact when he found Ross
to have acted in bad faith. The need for such heavy reliance on facility

32 For instance, the Board noted that three NRC officials were available to proctor the “A™
examination, which Ross took. Thus, Ross did not have reason to assume that the “B" sxamination was
unproctored while he reviewed the exams with Wilson. LBP-82-56, supra. 16 NRC at 330 (1 2209)

23 The Aamodts contend that the Board “lacked objectivity” because it had reached its own tentative
conclusions about Ross independent of the Special Master's report. Aamodt Brief at 21 See LBP-82.56,
supra. 16 NRC a1 326 (Y 2194). That argument, on its face, suggests just the conirary. In any event, we
are convinced that the Board fully and fairly reviewed the record before reaching its conciusion It even
went so far as 1o issue its decision on the Ross issues in draft form, allowing the parties one more oppor-
tunity to comment. /bid. (1 2195)

24 The Special Master specifically called YY 10 testify, but did not call KK or RR in order 1o explore
their statements further. GG tesufied but apperently was asked only a few quest'ons about this incident
by TMIA's representative. See Tr 25 688-89

25 As for the two instances where the Special Master found the reviewers' attempts (o have the answer
key changed improper, we agree with the Licensing Board's analysis and contrary conclusion. See
LBP-82-56, supra. 16 NRC at 330-33 (19 2212-2229)
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persornel may well reveal serious deficiencies in the NRC’s examination
procedures. See pp. 1237-39, infra. But problems inherent in that pro-
gram cannot and should not provide a basis for inferring bad faith on
Ross's part

With respect to Ross’s statement — as attributed to him by YY -
“that he had kept the proctor cut of the room for a very long period of
time,” again, on its face, the siatement is benign and in accordance with
othe: testimony concerning the length of time the review took. Despite
Ross's denial (Tr. 24,342-43), the Special Master concluded that Ross
“obviously knew"” that one of the examination rooms was unproctored
for a long time. But the evidence on which he bases his conclusion
shcws only that the NRC proctor (Wilson) “obviously knew” the exami-
nation was unproctored. See LBP-82-34B, supra, 15 NRC at 975
(1 149). Apparently at no point did the Special Master or any party at-
tempt to determine what Ross actually knew about this. For example,
no one asked Wilson if, during all the hours spent with Ross, either had
mentioned the unproctored status of the room. Wilson, ir ‘act, indicated
his belief that the reviewers had not intended to distract him See Staftf
Exh. 27. Encl. 2 at 3-4. When one considers that it was NRC procedures
and requirements that occasioned this situation in the first place (see
pp. 1213-14, supra), the evidence on which tie Special Master relies to
conclude that Ross “obviously knew" all proctors were absent is thin
indeed. We. like the Licensing Board, are not willing to make so broad a
jump.

The Special Master also did not fully take account of the fact that
YY'’s testimony, both at the bearing and to the NRC investigators, re-
flects his perceptions. That is, it largely recounts YY's “feelings” and
inferences. To be sure, much testimony could be so characterized, inas-
much as what a witness says he saw or heard is often determined by
what the witness thinks he saw or heard. But where the record permits
it, triers of fact generally consider a witness’s particularly perceptual tes-
timony in context. Here, the Special Master failed to note several factors
that may well have influenced YY's perceptions — €., YY never tcok
the licensing examination (Tr. 26,022); YY objected to Ross's apparent-
ly inconsistent attitude toward requisitioning office supplies ‘Tr
26.009-10, 26,013-14, 26,020-21, 26,023); YY did not report his cen-
cerns to the NRC until some five months after the exam and after O and
W were terminated: YY feit it was wrong for management (of which
Ross was a part) to fire W for cheating (Tr 26,018-19). No ¢ of these
factors. of course, could provide a basis for discrediting YY's testimony
But they do supply the background detail to complete the picture of
YY's total testimony. Moreover, because YY testified as 1o his




perceptions, his statements are not necessarily or totally inconsistent
with the testimony and evidence of other witnesses. The Special Master
did not have to pick and choose between YY and Ross, finding one
truthful and one not.

The Special Master, hcwever, presumably felt compelled to do so on
the basis of YY's and Ross’s demeanor. See LBP-82-34B, supra, 15
NRC at 976 (1 151). But having identified demeanor as a factor of deci-
sional significance, the Special Master failed to elaborate on why YY's
demeanor was “completely forthright” and Ross's was less so. See ibid.
(¥ 151).% Contrary to intervenors’ arguments, the Licensing Board did
give “special weight™ to the Special Master’s direct observations of wit-
ness demeanor. LBP-82-56, supra, 16 NRC at 289 (Y 2036). Cf. Duke
Power Co. (Catawba Nuclear Station, Units | and 2), ALAB-355. 4
NRC 397, 404 (1976) (“where the credibility of evidence turns on the
demeanor of a witness, (appeal board] give[s] the judgment of the trial
board which saw and heard his testimony particulariy great deference”).
The Board noted, however, that “where [the Special Master's] conclu-
sions are materially affected by witness demeanor, [it has) given especial-
ly careful consideration as to whether or not other, more objective credi-
bility criteria are consistent with his conclusions.” LBP-82-56, supra, 16
NRC at 289 (1 2036). Thus, in the case of Michael Ross, the Licensing
Board found other more objective evidence at odds with the Special Mas-
ter’'s demeanor findings and so concluded that Ross had not acted
improperly. /d. at 325-32 (9 2192-2225). The Board’s analysis is wholly
in accord with judicial precedent. See AMiilar v. FCC, 707 F.2d 1530,
1539-40 (D.C. Cir. 1983) (demeanor evidence of little value where
other testimony, documentary evidence, and common sense suggest
contrary result), Local 441, IBEW v. NLRB, 510 F.2d 1274, 1276 (D.C.
Cir. 1975) (providing it acknowledges and explains the basis of its
disagreement, Labor Board may differ with administrative law judge’s
demeanor findings as a result of its own assessment of the probabilities
of the situation). In these circumstances, and fortified by our own inde-
pendent review of the record, we see no basis for disturbing the Licens-
ing Board’s conclusions about Michael Ross.

26 In contrast, the Special Master gave fuller explianations as 10 why he found certain of Ross's restimony

“not credible.” Demeanor, of cour=e, is a more intangible concept and is based on one's observations
of the witness. Thus, we recognize that it is more difficuit — but not impossible — 10 articulate why a
person’s demeanor influences a factfinder's judgment one way or the other
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2. Henry Shipman

Henry Shipman is the plant operating engineer and principal assistant
to Michael Ross. He also holds a senior reactor operator’s license and
thus took both licensee and NRC examinations in April 1981. By his
own account, he provided an answer on one of those exams 1o an un-
identified individual. The incident probably occurred during the NRC’s
“A" examination on April 21 or 22. Shipman had taken a break and,
while at the coffee machine in the hallway, he was approached by
someone who asked a question, which Shipman answered. He later real-
ized that the question, which he could not identify, was probably on the
exam. Although he could not identify the individual either, he assumed
that he came from the smokers' room, because Shipman was in the non-
smokers’ room and only one person from each room could ake a break
at the same time. Shipman first disciosed this incident during an inter-
view with Henry Hukill (then, TMI-1 Vice President; now, Director of
TMI-1) in the wake of the disclosure of the cheating by O and W. He
also gave statements concerning this matter tc NRC investigators and
testified at the hearing before the Special Master.?” After inquiring into
the matter h aself, the former president of GPU Nuclear, Robert
Arnold, placed a letter of reprimand in Shipman's file. See LBP-82-348B,
supra, 15 NRC at 954-55 (99 94-95); LBP-21 56, supra, 16 NRC at
313-14 (99 2139-2141).

The principal fccus of this incident is on who asked Shipman the ques-
tion at the coffee machine. Shipman has steadfastly maintained that he
cannot recall who it was. The NRC investigators and the Special Master,
however, concluded that Shipman is not being truthful. Tr. 25,368,
LBP-82-34B, supra, 15 NRC at 956 (1 100). The suspicion is that he is
protecting someone; that someone, perhaps still a TMI-1 employee,
cheated. After reviewing the record, the Licensing Board tempered the
Special Master's conclusion somewhat. In its view, the conclusion that
Shipman is not truthful “is probably the best inference to be drawn,”
but it is not so convincing as to warrant removal or suspension of Ship-
man from his position at TMI-1. LBP-82-56, supra, 16 NRC at 314
(12144).

We essentially share the Special Master’s and the NRC investigators’
judgment that Shipman is not telling the truth in his asserted failure to
recall who solicited the test answer from him. We find it virtually im-
possible to believe that he could recall the incident and where it occurred

27 1y some testimony and documents, Shipman is referred to as FF. although he did not claim any
right to confidentiality
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but not the principal player, or even any of his physical characteristics.
See Tr. 23,986-87, 25,368-71.2* This is especially so considering that
there was not much room at the coffee stand, and that the list of possible
persons who could have asked the question numbers only eight. Tr.
26,360; Lic. Exh. 83. Included among those individuals are shift foremen
and training instructors — people with whom Shipman is presumably
familiar. One would expect him to have been able at least to exclude
some persons, thereby narrowing the field for the investigators.
Moreover, according to Shipman’s own sworn statement, his action
likely resulted “from compassion for my co-worker. We are a very close-
knit group.” Staff Exh. 28, Encl. 3 at 6. It is hard to believe that one
could have such strong feelings without being able to recall the benefici-
ary of them. In such circumstances, the most plausible inference to be
drawn is that Shipman does recall who approached him but is indeed pro-
tecting him.»

Nonetheless, we do not agree with the Special Master’s recommenda-
tion that licensee not be permitted to use Shipman in the operation of
TMI-1 until he either names the unidentified questioner or provides a
credible reason why he cannot do so. See LBP-82-34B, supra, 15 NRC
at 1044-45 (1 315). For one thing, as the Licensing Board correctly
noted, “[njeither will ever happen.” LBP-82-56, supra, 16 NRC at 315
(1 2145). It is clear from the record that even the “quite persuasive” ef-
forts of Hukill and the NRC investigators were not enough to elicit the
questioner’s identity from Shipman. See Tr 25,373-74. Thus, it is ex-
tremely unlikely that the primary purpose of the Special Master’s recom-
mendation ~ identification of the unknown cheater — would ever be
fulfilled.

Moreover, other more positive factors militate against additional
sanctions. Shipman voluntarily — albeit not as promptly as he should
have — came forward with the disclosure of this incident, a clear admis-
sion against his own self-interest. But for his statements, this incident
would never have been revealed.” Shipman willingly testified in his own

8 As noted. Shipman could not recail what the question was, but when pressed al the hearing, “e
speculated as 10 what it could have been. Tr 26,363-64

9 While disbelieving Shipman about his ability (o remember who asked him for help. we find credible
his description of the spontaneity of the situation that prompied him 1o supply the answer See T
26,377

30 1n this regard, the Licensing Board quite properly noted the “public imerest in encouraging such
disclosures.” LBP-82-56, supra. 16 NRC at 314 (1 2144) In this scheme of regulation, so heavily and
necessarily dependent upon self-poiicing, disclosure of some information about wrongdoing (or any type
of problem) is more desirable than disclosure of no information. Indiscriminate imposition of dracoman
sanctions on those who come forward with important information would surely lead to the latter
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name and, as a consequence, has had his veracity publicly disputed.’’ He
has been formally reprimanded, and Hukili has promised to terminate
him for any similar incident in the future. Tr. 23,985-86. Finally, appar-
ently this is the only incident in his career with licensee where his hones-
tv and “capability to respond properly to unexpected events’ have been
questioned. Hukill, fol. Tr. 23,913, at 14-15; Tr. 23,989. In these
circumstances, the formal reprimand is sufficient

3. Charles Husted

There are essentially two allegations with respect to Charles Husted —
who, until recently, was a licensed operator training instructor. First, he
allegedly solicited (but did not obtain) an answer to a question from P, a
TMI-1 shift supervisor, during an unproctored session of the April 1981
NRC SRO licensing examination. Second, Husted was accused of failing
to cooperate with NRC investigators inquiring into the overall cheating
controversy

On the first charge, despite much conflicting testimony and a determi-
nation that neither P nor Husted was credible, the Special Master found
that Husted did solicit information from P concerning an exam
guestion.” The Special Master also found that Husted, at least initially,
had refused to cooperate with the NRC investigators. LBP-82-34B,
supra, 15 NRC at 957-61 (91 101-111). As for sanctions, the Special
Master suggested that Husted be reprimanded for soliciting the exam
answer. For Husted's failure to cooperate with the NRC, the Special
Master essentially recommended a sanction less than removal from
licensed duties. inasmuch as he found no standard against which to mea-
sure Husted's conduct. /d. at 1045-46 (19 316-317)

The Licensing Board, however, found insufficient evidence to support
the Special Master's conclusions about P's and Husted's credibility and,
more important, his ultimate finding that Husted had asked P for the
answer. But as for Husted's alleged failure to cooperate with the NRC
investigators, the Board is in full agreement with the Special Master
Indeed. on that count, the Board found Husted's testimony “incredible”
and lacking “seriousness and regrei.” LBP-82-56, supra, 16 NRC at
315-19 (99 2148-2166). In order to treat this “attitude™ problem, the
Board requires certain changes in licensee’s training program, including

Mrs. Aamodt asked Shipman if he would be ostracized by his fellow workers, were he 10 reveal the
questioner, and if this would nfluence his decision to talk. Shipman stated that being ostracized would
be “insignificant” compared to what “this has been like so far Tr 26.389-90

2 See p. 1229, infra. concerning the adequacy of licensee s investigation of this matier

13 In some evidence. Husted is referred 1o as DD, but has not claimed any rnight 1o confidentiality
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(1) development of criteria for training instructors, and (2) an audit of
the training program, as actually implemented. Although it imposes no
direct sanction on Husted, the Board recommends that his performance
receive particular attention in the audit. /d. at 320, 365, 384 (19 2168,
2347, 2421).

Developments subsequent to briefing of these appeals make it unnec-
essary for us to resolve the dispute beiween the Special Master and
Board concerning Husted’s alleged solicitation of an answer, or to deter-
mine if Husted should be removed from licensed duties. By stipulation
with the Commonwealth of Pennsylvania (see pp. 1212-13, supra),
licensee has agreed to the following.

2. Now and at any time in the future Licensee will not utilize Mr [Husted]
(whose attitude was criticized by the ASLB) 1o operate TMI-1 or to tran
operating license holders or trainees.

3. Licensee will direct that the ASLB-mandated training audit specifically evaluate
Mr. [Husted's] performance and attitudes as an instructor and Licensee will
comply with the findings in a timely and appropriate manner, but in no event
would Mr. [Husted] be utilized for any function specified in paragraph 2,
above. Prior to the audit Licensee will continue to monitor Mr. [Husted's] per-
formance and assign work consistent with that performance.

Commonwealth Motion to Withdraw, Stipulation at 2. We have also
oeen advised by licensee that Husted has been named Supervisor of
Non-Licensed Operator Training. Letter from D.B. Bauser to Appeal
Board (May 6, 1983) at 3. While, as noted, the stipulation has effectively
mooted some issues as to Husted, his promotion to a supervisory posi-
tion of such importance has surely raised another that we cannot ignore.

At the outset, we confirm that the record supports the conclusions of
both the Special Master and Licensing Board about Husted's poor atti-
tude toward his responsibilities — as reflected in his failure to cooperate
with the NRC investigators. See Staff Exh. 26 at 39: Staff Exh. 27 at 16;
Tr. 26,927-33.* The Licensing Board explains it quite well:

By first refusing to answer fully the NRC examiners’ question [Husted] raised suspi-
cions where perhaps none would have arisen otherwise His testimony on the
matter was not only unbelievable, but it gave the sense that he dign't care whether
he was believed or not.

.. These factors are not exactly quantifiable but they add up to a conclusion that, if
Mr. Husted is representative of the TMI-1 training departme .., his attitude may be

34 Licensee conceded that Husted was flippant and did not appear (o take this matter seriously Licensee
Proposed Findings (January 5. 1982) at 89
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a partial explanation of why there was disrespect for thz training program and the
examinations. We would have expected Mr. Husted to shoulder at least part of the
responsibility for the need perceived by O, W, G and H to cheat. We would expect
him to be gravely concerned about the damage to his co-workers, his employer and
the public’s confidence in the operation of the unit caused by the cheating episodes
and failure of his own training department to create a serious and organized environ-
ment during the training and quizzes. As a licensed operator instructor Mr. Husted
may have the ability to impart accurate technical knowledge (o his charges — the
record is silent on this. But, from our evaluation of his contribution to the investiga-
tion and the reopened hearing, we question whether he 1s ablc, or if able, willing, to
impart a sense of seriousness and responsibility to the TMI-1 operators

LBP-82-56, supra, 16 NRC at 319 (99 2166-2167)

We must, however, part company with the Licensing Board on how it
views the relationship of Husted’s attitude toward his teaching
responsibilities. The Board statcs

We have no ev Jence that the attitude we criticize 1s manifested in [Husted's) per-
formance as a teacher but, as noted above, we fear that such is the case. But there s
also the widely he' ! view in the field of education that the attitude of a teacher is ir
relevant to his or her competence. Mr. Husted uoes not have to love and respect
the NRC to do his duties

Id. at 319-20 (¥ 2168). This does not square with the Board's earlier
finding that Husted's “attitude may be a partial explanation of why there
was disrespect for the training program and the examinations.” /d. at
319 (¥ 2167). Nor does the Board provide any support for what it terms
“the widely held view in the field of education that the attitude of a
teacher is irrelevant to his or her competence.” /d. at 320 (Y 2168)
Such a view would be valid only if the Board defines “competence™ so
narrowly as to mean the mere possession of .nd abiiity to impart to
others a certain quantum of information. We reject that notion in favor
cf one that recognizes teacher competence to include the ability to com-
municate effectivelv a sense of responsibility as well as information. See
Lic. Exh. 27, OARP Report, at 60 (factors considered by OARP Review
Committee in rating training instructors). Where, as here, so much of
the training information to be conveyed concerns the need to comply
with proper procedures (see p. 1239 and note 61, infra), the instructor’s
attitude toward — re., respect for — those procedures becomes an inte-
gral (though perhaps subliminal) part of his or her ability to teach.

To be sure, Husted will no longer be permiited to train licensed
operators. Mor=over, there is no hard evidence on this record that Hust-
ed’s bad attitude did, in fact, affect his teaching performance. See, e.g.,
Lic. Exh. 27, OARP Report, at 60-63. But in his new position as Supervi-
sor of Non-Licensed Operator Training, not only will Husted be in a po-
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sition to instruct personnel with important duties that affect the public
health and safety,” he will obviously have certain management
responsibilities. As such, Husted will presumabiy aiso have a role in es-
tablishing the criteria for training instructors and developing the audit
program imposed by the Licensing Board, at least in part, as a remedy
for his own failure 1o cooperate with the NRC. See LBP-82-56, supra,
16 NRC at 320, 365, 384 (19 2168, 2347, 2421) * We seriously question
licensee’s »dgment in promoting Husted to an important position with
managcement responsibilities, given his documented past failure 1o
cooperate with the NRC in its cheating investigation.”” We therefore
require, in addition to those commitments reflected in the stipulation
with the Commonwealth and the conditions imposed by the Licensing
Board should restart be authorized, that Husted have no supervisory re-
sponsibilities insofar as the training of non-licensed personnel is
concerned.

i U

The Licensing Board aptly described U, a control room shift
foreman: “Either he has an unlucky affinity for situations having an
aura of cheating, or he was involved in cheating episodes.” /d. at 320
(1 2169). Three allegations concerning U were pursued at the hearing —
(1) he was “available” in Husted's office during the NRC “B™ examina-
tion to help those taking the test; (2) during that same examination, he
called XK (a shift technical advisor) to solicit the answer to an examina-
tion question, assertedly on O’s pehalf;, and (3) he used notes written on
his hand and “crib sheets™ (o cheat on NRC and licensee examinations.’

Both the Special Master and Licensing Board explored these charges
in depth, and no purpose would be served here by a rehearsal of the rele-
vant testimon,. See LBP-82-34B, supra, 15 NRC at 962-69. 1046-47
(99 112132, 318-319); ".BP-82-56, supra, 16 NRC at 320-24
(19 2169-2187). The Board noted that it reached some conclusions
more favorable to U than the Special Master and some others less
iavorable to him. But, on balance, both reached the same ultimate result

J5 These non-licensed personnel are auxiliary operators, who are on the career path 1o becoming
licen+ed operators.

36 The Board's conditions apply 1o the overall training program, not just licensed operato: training

37 Here on appeal and in reference to H  :d's conceded attitude problem. licensee states  “While
this type of attitude should not be and has not been condoned or encouraged, neither should it be equat-
ed with a lack of integrity. ” Licensee's Brief (November !5, 1982) at 89 Promoting Husted to Supervi-
sor of Non-Licensed Operator Training, in our view, amounts 10 at least condoning his demonstrated
bad attitude.

38 We note that U was aiso one of the eight individuals implicated in the Shipman incident, pp
1219-21, supra. See Lic. Exh. 83; Tr 25375
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of reluctantly giving U the benefit of the doubt and recommenrding no
sanction against him. LBP-82-56, supra, 16 NRC at 324 (1 2185). The
Special Master described some evidence about U as “extraordinarily con-
fusing” and referred to the events surrounding U’s alleged telephone
call to KK as “a mystery.” LBP-82-34B, supra, 15 NRC at 967 (1% 127,
129). Our own review of the record leaves us uncomfortable but leads
us to an ultimate conclusion no different than that of the Board and Spe-
ciai Master

We add only a few comments in response to the principal arguments
raised in this regard on appeal. TMIA cails our attention to T's testimony
concerning his own use of Husted’s office during the “B” examination
(T is a control room operator wheo ook the “A™ examination.) We find
that T's testimony in fact lends support to U's claim that he was legiti-
mately in Husted's office at the time in question to study, and not for
the purpose of improperly aiding test candidates. See Tr. 26,600-04,
26.616-20. Also in this connection, the fact that U may have never stud-
ied before (or since) in Husted's office is of little or no significance. It
must be kept in mind that the entire operator retraining program and
reexamination process was a one-time event in response to the Commis-
sion’s post-TMI-2 order. Although U, as an already licensed operator,
would have had some training on a regular basis, he previously would
not have had to undergo this more demanding program. In this
circumstanrce. it is not implausible that he would study so far in advance
for another exam and that he would use Husted’s office for that purpose

Finally, TMIA repeats the argument it made to the Licensing Board
that, although licensee’s management may not have placed him there, §)
stationed himself in Husted's office to heip examinees. The Board found
this “inviting conjecture with some evidentiary support” in U’s own
testimony. After listing that evidence, however, tFe Board noted its
reluctance to fi- . misconduct on U’s part without “some reliable exter-
nal evidernce.” It thus gives U the benefit of the doubt. LBP-82-56,
supra, 16 NRC at 323-24 (11 2184-2185). We see it a bit differently. It is
not a matter of giving U the benefit of the doubt. Rather, the evidence
on the whole is inadequate to support a finding of wrongdoing by U
Clouds of suspicion, though thick, are not enough

5. GG, W, and MM

GG. W. ard MM are, respectively, a shift foreman, former shift
supervisor, and shift technical advisor The answers they provided to
two questions on a December 1980 licensee-administered quiz were re-
raarkably similar. Especially as to “Lessons Learned” Question 1, the
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three answers contained the same stilted language and spelling errors.
The Special Master found that GG and W cooperated on the answers to
both questions and that MM cooperated as well on Question . Although
he was not able to determine who copied from whom, the Special
Master thought the evidence suggested GG copied from either W or
MM. LBP-82-34B, supra, 15 NRC at 951-54 (19 82-93). He recommend-
ed no sanction, however, against either MM or GG, essentially because
of the limited nature of this incident. /d. at 1043-44 (99 312-313). (W
had already been terminated for cheating on an NRC examination. See
p. 1212, supra.)

The Licensing Board disagreed with the Special Master’s finding that
MM cheated on Question |. The Board relied in part on MM’s com-
ments submitted after the Special Master’s report. MM pointed out that,
as a shift technical advisor, he was not required to take these quizzes but
did so only to evaluate his knowledge. MM also noted that his answers
were in the form of a “list” (which the question sought) and thus the
language should not be viewed as unnatural or stilted Although the
parallelisms in the answers of MM, GG, and W still troubled the Board,
it conciuded that MM had not cheated. LBP-82-56, supra, 16 NRC at
310-12 (99 2128-2132). The Board agreed with the Special Master,
however, that the evidence established cooperation between GG and W
on the two questions. Characterizing it as a weak inference, the Board
concluded that W copied from GG, with the latter’s consent or
knowledge. /d. at 312 (99 2133, 2134). But the Board imposed no sanc-
tion on GG for four reasons:

(1) W was his supervisor, (2) this was a company-administered examination, (3)
there was inappropriate informality and inadequate proctoring duvring the
examinations, and (4, there was a broad attitude of disrespect for the examination
process.

Ibid. (1 2135). The Board observed that its finding would differ had this
been an NRC licensing examination.

On appeal, TMIA first objects to the Licensing Board's reliance on
MM'’s post-hearing comments. MM did not testify and was not present
at the hearing. He filed his comments in response to the Board’s invita-
tion to all affected plant personnel to comment on the Special Master's
report. /d. at 311 (1 2130). TMIA contends that it was a violation of due
process f~ the Board to have treated MM’s comments as evidence
when it was not introduced as such. In the abstract, we would agree. But
as applied to the particular circumstances here, we find no prejudice or
violation of TMIA's due process rights.
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The Licensing Board itself pointed out that, when they had the
opportunity, none of the intervenors even proposed a finding of wrong-
doing by MM o the Special Master. /d. at 311 n.232 (Y 2132). See, e.3.,
TMIA’s Proposed Findings {Janvary 15, 1982) at 46-49. In that circum-
stance and out of concern for fairness to MM, it was not unreasonable
for the Board tc give kim an opportunity to defend himself against the
Special Master’s unfavorable conclusions.”® The Board recognized this
procedure was unconventional but, after weighing the alternative of
reopening the record for MM’'s testimany, it found little likelihood of a
different outcome and decided against -eopering. LBP-82-56, supra, 16
NRC at 311 n.232 (¥ 2132). We believe the Board’s action was reasona-
ble and resulted in no prejudice to TMIA or any other intervenor.*

TMIA also challenges the Board’s conclusion that W copied from GG
TMIA apparently believes GG was the “aggressive cheater™ and that the
Beard’s contrary conclusion is “arbitrary * and “favorable to Licensee.”
TMIiA’s Brief (September 30, 1982) at 42, 43. TMIA’s argument,
however, ignores the principal Board findings that GG and W did
cooperate on the exam and that GG consented to or knew of W's
copying. See LBP-82-56, supra, 16 NRC at 312 (19 2133, 2134). See
also id. at 290 (% 2040). This, of course, is cheating — just as if GG
copied from W — and can hardly be characterized as a finding
“favorable to Licensee.” As for the Board's conclusion itself, we see no
basis in the record for overturning it. There is no doubt in our minds
that GG and W cooperated on the quiz, and the testimony supports the
Board's “albeit weak™ inference that W copied from GG, with the lat-
ter's consent or knowledge. See Tr. 25,692-99, 26,144-49, 26,155-56

Finally, TMIA complains about the Board’s failure to impose a san~-
tion on GG.* It expresses concern z2bnut the distinction between ethics
and technical competence drawn by the Licensing Board in this regard
See LBP-82-56, supra, 16 NRC at 312 (9 2135). In general, we share
that concern. Although perhaps conceptually different, ethics and techni-
cal proficiency are both legitimate areas of inquiry insofar as considera-
tion of licensee’s overall management competence is at issue. See pp.
1206-08, supro

" 4* 15 not clesr why 70 one ncluding the Special Master) cailed MM 10 testify in the first place

40 We note further that the Board's actual Minding as to MM was lukewarr at best. As the Board stated
This is not the to :xoneration to which MM might have been entitled afler a full hearing with
his participation:. The evidence simply isn't there 10 overcome all the implications of the very
simijar answers !t would be exceedingly unfair 1o MM, and possibly a factual mistake, if his
status or repulation were (o be affected by our uncertain conclusion

LBP-82-56 supra, 16 NRC a1 311-12 (9 2132)

1 TMIA essentially acknowiedges that action less than

able in this instance. TMIA's Brief at 56

¢ensed duties would be accept
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On the other hand, we believe the Board here properly took account
of the attendant circumstances of the quiz (especially the informality of
its administration) in not imposing a sanction on GG. See LBP-82-56,
supra, 16 NRC at 312 (1 2135). In our view, the Board erred only in fail-
ing to consider a sanction less than removal from licensed duties, like
one akin to the reprimand given to Shipman. See pp. 1219, 1220-21,
supra. We do not read the Board's opinion, however, as condoning
GG’s conduct. In fact, the Board’'s very conclusions, which we here
affirm, serve as at least an implicit reprimand of GG *

6. Other Individuals Implicated in Cheating

TMIA, the Aamodts, and UCS mention other incidents that, in their
view, show cheating or a lack of credibility by some individuals. For
instance, WW (a shift technical advisor) provided information over the
telephone, which he later learned could have been helpful during a
licensee-administered exam then in progress. WW was not able to identi-
fy the caller. The Licensing Board found this was probably cheating and
chastised WW for his “carelessness’” and for not providing this informa-
tion earlier in the NRC investigation. LBP-82-56, supra, 16 NRC at 324
(19 2188-2189). See LBP-82-34B, supra, 15 NRC at 969 (19 133-134)
There was also evidence (OO’s own testimony) that OO, P, and Q dis-
cussed questions and answers during some quizzes. See id. at 946-47,
958 (91 69, 106); LBP-82-56, supra, 16 NRC at 317 (¥ 2159). Further,
the Special Master found it likely that, despite their ¢~ nials, A and | had
observed cheating by O and W. See p. 1212, supra. Nonetheless, the evi-
dence of this was not so strong that he could in fact conclude that there
was misconduct on their part. LBP-82-34B, supra, 15 NRC at 932-33
(99 23-24)

Though intervenors refer to each of these items in passing, none de-
velops any particular argument on brief. Our own review of the record
in this regard has provided no basis for reaching conclusions other than
those of the Special Master and Licensing Board in their essentially com-
patible decisions. We add only that each incident provides yet more evi-
dence of the poor administration of both NRC ana licensee examinations
at TMI-1 during 1980 and 1981

42 A corresponding concern, however, is the adequacy of licensee’s response
Board's finding of GG's cooperation on the examination We believe thut in this ¢ir
fair and proper that licensee now formally reprimand GG . as it has Shipman for si
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7. Licensee’s Investigation of, and Resg~nse to, the Cheating

Intervenors, particularly TMIA, argue in general terms that licensee
did not adequately investigate the cheating incidents, impeded the NRC
staff"s investigation, and did not take appropriate disciplinary action
toward cer:ain employees. In intervenors’ view, this reflects licensee’s
negative attitude about its responsibilities to the public. The Licensing
Board has thoroughly canvassed the record and considered the Special
Master’'s recommendations on the subject. There is no need here to
rehearse in detail that evidence and those findings except to note the
Board’s ultimate conclusion that licensee's investigation was
“adequate.” See LBP-82-56, supra, 16 NRC at 333-44 (99 2228-2271)
One aspect of the Board’s decision, however, warrants additional
comment.

There can be no doubt that the investigatory work of licensee’s
attorney, John Wilson, was not as thorough as it should have been. If
licensee truiy did not “stint{] in the rescurces allocated to the
investigation,” the fact that time may have been short does not fully ex-
plain the failure to foilow up on obvious leads (e.g., by interviewing W
and the eight individuals implicated in the Shipman incident): additional
investigators/attorneys could have been assigned to assist Wilson, See id.
at 343 (¥ 2269). Nor does it satisfactorily explain why licensee never in-
vestigated the important allegation that U was staticned in Husted's
office to help those taking the NRC examination. See id. at 337-38
(19 2243-2246)

The Board found that Wilson was naive and naturally inclined to be-
lieve in the honesty of licensee’s employees. /d. at 339 (1 2252). Despite
questioning his impartiality, however, the Board declined to second-
guess licensee’s management on the assignment of Wilson to the cheat-
ing investigation. /d. at 342 (Y 2266). Wh.ie recognizing the benefit of
hindsight, we are more critical of licensee’s decision in this regard
Given the serious implications of the cheating allegations, the already
high visibility of this proceeding, and licensee’s earlier use of outside
counsel to investigate other serious allegations of wrongdoing,*’ licensee
exercised extremely poor judgment in delegating a company employee
the responsibility for investigating his fellow employees. In the summer
of 1981 licensee should have been aware of the folly of its decision

3 in Apnil 1980, licensee hired a Minneapolis law firm (Faegre & Benson) conduct an inguiry inti
the so-called “Hartman allegations” of falsified leak rate data at TMI-2 See ALAB-7)8, supra. 18 NR(
at 184 The Licensing Board, however, was not aware of this at the time i1 issued its decision. See o at
197 n 38




Nonetheless, we are not willing to equate this bad judgment and Wil-
son’s defective detective work with improper motives on the part of
licensee. There is nothing in the record to suggest that licensee’s
management manipulated the investigation or actively discouraged
Wilson from pursuing important lines of inquiry. Further, the unusually
active involvement of two of licensee’s top managers (Arnold and
Hukill) in some aspects of the investigation and their meetings with em-
ployees indicate anything but a desire to cover up the cheatin; allega-
tions and inhibit serious inquiry. See id. at 343, 336 ("% 2269,
2237-2238). We can therefore endorse the Licensing Board’; u'timate
determination of the adequacy of licensee’s investigation. Morvover,
except in the two instances noted above at pp. 1223-24 and nows 42
(Husted and GG), we find licensee’s action in response to imiproper >m-
plovee conduct was appropriate

8 OandVV

Both the Special Master and the Licensing Board dealt at iength with
the incident involving O and VV — a matter not directly related to the
1980 and 1981 cheating episodes. Briefly, according to the Board, in July
1979 VV (former Supervisor of Operations at TMI-2, the counterpart of
Michael Ross) submitted work prepared by O in fulfillment of his
(VV’s) operator licensing requalification requirements.* Despite his as-
serted knowledge of that fact, Gary Miller (former TMI Station Manag-
er) certified to the NRC — with the knowiedge and assent of John Her-
bein (former Mctropolitan Edison Vice President) — that VV had satis-
factorily completed the 1978-79 requalification program. The Board
therefore concluded that licensee, by the action of Miller and Herbein,
had made a material false statement to the agency, in violation of the
Atomic Energy Act, 42 U.S.C. § 2236. In addition to conditioning restart
with the requirement that any participation by Miller in the startup,
testing, or operation of TMI-1 be under the direct supervision of an
“appropriately qualified” official of licensee, the Board recommended to
the Commission that it direct some compoi.ent of the staff to conduct a
broader investigation into this matter. LBP-82-56, supra, 16 NRC at
344-55 (19 2272-2320)

TMIA contends that this incident bears on licznsee’s integrity in
several respects. It questions whether the sanction imposed on VV —
removal from his supervisory duties and assignment to an ad hoc group

“I10CF.R §553)and 10 C.FR. Part 55, Appendix A, descrile the requirements |
which licensed operators must salisfy every (wo vears




gathering information about the TMI-2 accident — was adequate, both
in fact and as a matter of perception within the TMI organization It also
complains that Miller and Herbein were retained in their high level
management posts for some time after this incident. And TMIA argues
that the testimony of former GPUN president Robert Arnold on the O
and VV incident was not credible and suggests direct involvement by
Arnold in VV's certification to the NRC

Several factors make extended discussion of this matter unnecessary
As already noted, the Special Master and Licensing Board gave it su)-
stantial attention, and we can find ro fundamental error in the Board's
approach. The principal players against which TMIA seeks the imposition
of sanctions are no longer employed within GPU Nuclear.** Finally, inso
far as VV's certification to the NRC allegedly constituted a material false
statement, the Commission has directed us “not to conzider” this
matter in our review. CLI-82-31, supra, 16 NRC at 1237. On that score,
the Commuission agreed with the Licensing Board on the need for further
inquiry and consequently turned the matter over to its Office of
Investigations. That investigation led to a Notice of Violation and a pro-
posed $100,000 civil penalty against licensee for material false state-
ments in connection with VV's certification. CL1-83-20, supra, 18
NRC | %

What this whole incident highlights, however, is the fact that a serious

problem existed throughout licensee’s organization: formal training
and the NRC's regulatory requirements for operator licensing and re-
qualification were regarded rather cavalierly, from the staff level to the
higher plateaus of management. Moreover, it provides another instance
of an employee (VV) in a responsible supervisory position, who is con-
sidered technically proficient but who found it necessary and apparently
acceptable to submit work not his own

9. Summary

T'he Licensing Board stated that, aithough it could not “conclude with
certainty that all possible cheating has been revealed,” it is “comfortable

450 was terminated for heating on the NRC licensing examination See | upra. VV resigned
n April 198) and does not work anywhere in the GPU system Letier from D B Bauser to Appeal
Board (May 6, 1983) at J Herbein 1s employea by a non-nuclear GPU subsidiary. as 15 Miller Letter
from E L Blake. Jr . to Appeal Board (March 11, 1982) at 2. App. Tr 154 Arr has resigned as

president and director of GPUN Nouce to Commussion, er g/ (Decembe 1963)

4 The public record does not reflect whether licensee has consented the proposed penaity or plans
0 contest it It shows only correspondence in August |98) concerming licensee s request for the invest
gation report and the stafl' s statement Jhat 1t 13 deciding whether 1o release Letter from R A rnold
10 RC DeYoung, Director, Office of Inspection and Enforcement { August ¢ ¥813) . letter from R (

DeYoung to R C Arnold (August 22, 198))




with the results of the inquiries.” LBP-82-56, supra, 16 NRC at 290
(Y 2041). The Board believed that probably all relevant and important
cheating had come to light because of (1) the active participation of the
intervenors, Commonwealth, and NRC staff in the investigation and
hearing, and (2) the “repetitive” and “finite” testimony of the witnesses
(operators) themselves. /d. at 290-91 (99 2041-2043). While we have
noted some areas of disagreement with the Licensing Board concerning
its conclusions about particular individuals or incidents, we generally
agree with the Board that overall the inquiry (especially the hearing) has
been as thorough as possible. Though intervenors quarre! with that
notion, they have failed to give us serious cause to doubt that all signifi-
cant cheating occurrences have been revealed and investigated

Earlier in this opinion, we noted that the proper focus of this special
proceeding is on whether licensee has demonstrated its ability to operate
TMI-1 in a safe and responsible manner in the future. See note 7, supra
The efficacy of action intended to remedy identified deficiencies in past
conduct is a necessary element in that equation. With that in mind, we
next consider licensee’s operator training program and the implications
of the cheating episodes for that program

C. Licensed Operator Training
1. Licensee’s Program

Intervenors attack numercus aspects of the TMI-1 training program
The Aamodts, in particular, question the qualifications of the instructors
and supervisors within the training department; course content, the
amount of time spent on training, the adequacy of simulator training
and testing; and the validity of the examination process. All intervenors,
especially UCS and TMIA, argue generally that the record in the re-
opened proceeding on cheating presents a serious challenge to the
Licensing Board's earlier favorable findings concerning licensee’s train-
ing program. See LBP-81-32, supra, 14 NRC at 478-79 (Y 276). The
Licensing Board recognized that the cheating episodes cast some doubt
over those findings. See generally LBP-82-56, supra, 16 NRC at 355-63
(99 2321-2342). The Board, however, characterized this as a “quality
assurance” problem — one that could be remedied by future audits of
various aspects of the training program. /d. at 364-65 (1Y 2344-2347)
Intervenors disagree, contending that future audits do not assure safe op-
eration of the facility now

The Licensing Board correctly framed the issue: “is the instruction
adequate to prepare the operators to operate the plant safely?” /d. at 363
(Y 2343). We disagree with the Board, however, on its affirmative
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answer to that question. The deficiencies in operator testing, as manifest-
ed by the cheating episodes, may be symptomatic of more extensive fail-
ures in licensee's overall training program. Whether those deficiencies
still exist or have been sufficiently cured is not evident from the record
Indeed. the record in the reopened proceeding perhaps has raised more
questions than it has answered satisfactorily.*” For example, does the
training program actually enhance the operators’ knowledge or simply
encourage memorization for test-taking purposes’ Are the licensee and
NRC examinations an effective way to measure an operator s zbility to
run the plant? Do the format and content of the examinations encourage
cheating’

Moreover, we are troubled by the fact that one-fourth of those who
took the April 1981 NRC examinations (9 out of 36) e¢ither were directly
involved in cheating of some sort or were implicated in a way that could
not be satisfactorily explained or resolved. See Lic. Exh. 83. See also
note 52, infra. Several of these individuals were or are still in supervisory
positions. Perhaps most disturbing is the testimony that a number of em-
ployees (including training instructors) did not take the courses or exam-
ination process seriously. See, e.g., Tr. 25,695-96, 25,745, 25,983,
26,404-06

The principal difficulty with the decision below, however, is the
Licensing Board's failure to reconsider, as promised and in a meaningful
way, its earlier finding that licensee’s training program was
“comprehensive and acceptable.” See LBP-81-32, supra, 14 NRC at 478
(1 276). Instead, the Board relied on the post-cheating testimony of
only licensee and the staff.** But more significant, the Board essentially
presumed that the earlier, favorable expert testimony by the outside con-
sultants would not have been altered by the cheating revelations. See
LBP-82-56, supra, 16 NRC at 299, 378-79 (19 2081, 2396-2400). See
aiso id. at 360-61 (1 2335). We are not so sure, and, in any event, we
are not willing to speculate on how the OARP Review Committee and
other consultants would assess the cheating incidents and licensee’s sub-
sequent changes in its training and testing program

47 Hence, we d sagree with the Licensing Board's ew that the evidence in the reopened proceeding

has nol brouwgh he adequacy of licensee's trmming program nto questhion. Ser | BP.-82.56, supra. 16
NRC a1t 296 (% 2086 We do not veriook Censce s improvements n lest admimsiration, as suppie
mented by the Licensing Board /d at 159-60 (99 2130-233 Bu ke the Special Master, we are nol
yet convinced that those largely mimsierial hixes w saive what may be more senous infirmiues in 1he
{raining program See LBP-82.348, supra, 15 NRC a1 1015-20 (99 24

4% Even in so doing, the Board noted its misgivir " e testimony of Dr Robert Long, former
Director of Training and Education and now V ressdent of Nuclear Assurance, which oversees the
training program. LBP-82-56, supra. 16 NRC a




It is apparent that the generally positive testimony of the OARP
Review Committee and licensee’s other independent consultants was of
decisional significance to the Board’s initial, equally positive judgment
on licensee’s training program. See, e.g., LBP-81-32, supra, 14 NRC at
453-54, 459-65, 471, 472-73, 477 (19 201-203, 225-241, 260, 263, 272)
Once the cheating incidents raised questions about that judgment, it was
incumbent upon the Board to scek further testimony from the independ-
ent experts upon which it so heavily relied in the first instance.*® The
future audits imposed by the Licensing Board to treat what it sees as a
quality assurance infirmity are both necessary and desirable. But whether
they are sufficient as well can be determined only after further testimony
by the independeni consultants

For example, it is essential to know if Dr. Gardner's favorable opinion
of the Operator Accelerated Retraining Program — offered in late 1980
and based on what he believed was the satisfactory implementation of
the program - would be altered by the subsequent knowledge of cheat-
ing on licensee and NRC examinations. See Gardner, fol. Tr. 12.409, a:
Outline. Mr. Kelly testified about the pride and enthusiasm found
among employees in the training program, as well as the professionalism
of the instructors. Keily, fol. Tr. 12,409, at 4, 6, 10. Dr. Christensen ob-
served similar attitudes. Christensen, fol. Tr. 12,409, at 12-13
Subsequent, post-cheating testimony, however, reflected a lack of those
qualities. Kelly and Christensen should have been asked how the latter

f the

might bear on their previous assessments of the effectiveness
training program

The OARP Review Committee reported, on balance, favorably on
licensee’s training program and predicted that program candidates would
be well trained and well prepared for the NRC licensing exams. Lic
Exh. 27, OARP Report, at 1, 3. We have seen that the latter prediction
was overly optimistic, at best. As to whether the c. idates are
nevertheless well trained to operate the plant, the record is incomplete

In reading the OARP Report, one question is inescapable: would the

Committee reach the same favorable conclusions in light of the cheating

9 The Board described the
significant weaknesses' -
361 (% 2337} lrrespective of t
ston ¢ he consullants prec
weight, it must be reevaluated
Y Inasmuch as the record on
reopening satisfied. See Pa
ALAB-S98 | NRC §7¢
Kelly did appear agan a
stering certar mock xamr

Kelly, fol Tr. 24 394




incidents ard subsequently acknowledged deficiencies in licensee’s train-
ing program?

Before answering that ultimate question, the Committee must
necessarily reconsider its specific subsidiary conclusions. For instance,
the OARP Report referred to “pre-accident neglect” of the TMI Training
Department and identified more specific shortcomings (bitterness and
anxiety among some employees, inadequate training facilities, the need
for special teacher training for the instructors, etc.). /d. at 58, 145-47.
Notwithstanding these and other criticisms of the program, the Commit-
tee gave the OARP high marks. How would the Committee members
now strike the balance between the positive and negative aspects of the
program? The Report commented briefly but favorably on the written
examination. See id. ai 67. How might that view be revised? One or
more of the instructors evaluated by the OARP Committee were in-
volved in the cheating episodes. See id. at 62-63."2 Would that alter the
Committce's generally favorable perceptions of the instructors? See id.
at 58-61. The Licensing Board's decision requires licensee to establish
criteria for training instructors. Licensee has submitted these new criteria
and the staff has approved them. Letter from R.W. Starostecki to H.D.
Hukill (September 27, 1983), Inspection Report No. 50-289/83-22 at 2.
See ailso letter from J.F. Stolz to H.D. Hukill (July 28, 1983), Attach-
ment (Safety Evaluation). But in view of the weaknesses in this area pre-
viously identified in the OARP Report, the Committee as well should
review licensee's new training instructor criteria. See Lic. Exh. 27,
OARP Report, at 146-47 9

52 We determined this by comparing the list of named instructors in the OARP Report with the letter
designation code used in the hearing before the Special Master 1o protect the identities of the TMI
employees. Ber:use all parties have the code and can thus venfy our statement, there is no need for us
1o identify specitically whom we mean Bur see note 16, supra

53 The Aamodts contend that instructors who teach NMuid Now. heat transfer. and thermodynamics
should have baccalaureate degrees because “the Commission referred 10 college level’ as the standard
for augmentation of those courses ™ Aamodt Brief at 7 On us face. the logic of this point seems
apparent. The Aamodis, however, have confused a summary of a June 1979 meeting between the stafl
and licensee — which states that “the operaiors will be taking college level technical courses” in those
three subjects — with a Commussion “standard * See “Meeting Summary on the Open ltems Regarding
TMI-1 Restart” (June 28. 1979) at | We have been unable to find any specification of course level for
fluid Mow, heat transfer. and thermodynamics in any of the relevant Commission documents. See. ¢ g,
“Qualifications of Reactor Operators” (March 28. 1980) [“Denton Letter”] at |. Encl 1 a1 2, 5. Encl. 2
Rather, the focus s on course contenr. See id at Encl 2 The Licensing Board explored this area at hear-
ing and concluded that licensee's training program was not a college curriculum. nor should it be
LBP-81-32. supra. 14 NRC at 472 (1 262) We find the Board's conclusion is amply supported by the
record

The Aamodts also complain that the Board erred in finding the ber of tr g instructors at T™MI
has been increased 10 45 Aamodt Brief at 7 See LBP-81-32, supra, |14 NRC a1 472 (1 262). The
Aamodts claim, without any reference (o the record. that there are mine instructors. The Board did err
in referning to the “faculty™ as aumbering 45, when the record shows the traming “stalT™ (which could
include non-teaching personnel) 1s now 45 See Long, eral. fol Tr 12,140, 4t 3 This minor error is

(Continued)
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The OARP Review Committee devoted substantial attention to the
use of both part-task and replica simulators. /d. at 95-112. Because of
the demonstrated weaknesses in past testing procedures, would the
Committee require even greater usage of simulators in training and
testing?* Perhaps the most important matter that the Committee should
address upon further hearing, however, is its rather prophetic, conclud-
ing statement: “Top management needs to keep aware of the real and
perceived problems of its employees.” /d. at 149. The Committee sug-
gested that there was a lack of communication between top management
and the operating crews.” Do the post-cheating changes in the training
program adequately ameliorate this situation?*

We recognize that by requiring additional hearing on the post-cheating
views of licensee’s outside consultants we are further prolonging a pro-

withoul conseguence — an. the 2amodts suggest none The important consideration s the qualficanons
of the training instructors And that is what the OARP Review Commiitee should address again in the
context of licensec’s new instructor critena

34 The Aamodts argue that the upgraded 'raiming program does nol include enough simulator traiming
ume (o satisly regulatory requirements They point 10 NUREG-0660 “NRC Action Plan Developed as
& Result of the TMI-2 Accident, * as recommending 160-200 hours per operstor annually. compared
with the 20 hours of actual hands-on simulator traning for each TMI-| operator per year Aamodt Brief
at 15 See Tr 12,156-57, 12.263. We can find no reference (0 a specific amount of simulator ume in the
final version of NUREG 0660, dsted May 1980 See NUREG-066.. supra. at 1A 4] 101 A47 The
Aamodis apparently got the 160-200 figure from Lic Exh 27, OARP Report, at 110, where the OARP
Review Commitiee mentiens a “proposed” version of NUREG-0660 that required 160-200 hours of
simulator expernience for hot license training. ~ Though not adopted in the final version of NUREG 0660,
this refers 10 il operator iraiming. not the requalification traiming for already licensed operstors dis-
cussed at the referenced part of the hearing.

In this connection, we have been unable 10 locate any regulatory requirement for a specific amount of
sumulator tramning. Tre OARP Review Commitiee. however, should reconsider its generalized view on
this topic with respect (o the particular amount of simulator ime per operator st TMI-1 See Lic. Exh
27, OARP Report, at 99 Al the same uime. the Commitiee should consider whether all TMI-|
operators, previously licensed or not. shovid be tested on a simulator The Aamodis attempied to inpect
this as an issue at the eleventh hour, 'ust as the Licensing Board was aboul 10 1ssue 118 onginal manage-
ment competence decision The Board demied that attempt, stating that the motion was 100 late and that
Commussion regulations and the order instituting this proceeding do not require simulator testing by the
NRC LBP-8i-32, supra. 14 NRC at 568-69 (19 542.548) We agree with the Board that there is no such
requirement. Nonetheless, the Board's mandate from the Commssion was to decide if the actions or-
dered were “sufficient™ as well as necessary Licensee has already commitied (0 NRC testng of newly
licensed TMI-1 personnel on a sumulator /d at 568 (1 542) We believe il is important that the OARP
Review Committee now consider whether, in view of the compromised written examinations, previo +'y
licensed operators should be tested on the simulator as well (Thus, we need not decide if the Boarl
erred in refusing (0 entertain the Aamodts’ “late contention” on this subject )

55 The Special Master similarly concluded, with regard to the poor adminisiration of licensee's
examinations, that if licensee was not aware of these conditions, “its management was out of iouch with
the iraining program = LBP-82-348, supra. 15 NRC a1 1050 (% 329)

56 In reconsidering its earlier appraisal of the OARP, the Commitiee should take account of several im-
poriant personnel changes within the Traiming Department. For example, | Robert Long, whe was
Director of Traming and Education duning the cheating incidents. has been promoted 1o GPUN Vice
President for Nuclear Assurance Dr Richard P Coe has replaced him. Sumuel Newton, former Opera-
tor Training Manager s now Manager of Plant Traiming Edward ) Frederick. a control room operator
assigned 10 TMI-2 & the ume of the sccident, has been promoted to Supervisor of Licensed Operator
Traning. Letter from O B Bauser 10 Appeal Board (May 6. 1983) at 2.3 In view of what occurred, are

these appropriate assgnments’
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ceeding that appears to have no end. Nor are we insensitive to the
morale problems among employees whose training and job performance
continue to be under scrutiny, despite eventual successful retesting by
the NR( But we are presented with a Hobson's Choice: decide the
pivotal issue of the adequacy of training at TMI-1 notwithstanding a sig
nificant gap in the record,’ or impose more demands, in the form of tur
ther hearing, on the resources of all parties and the agency alikz. We be
lieve the latter i1s the more appropriai¢ aiternative

The Role of the NRC Swaff

We would be remiss were we to overlook the role of the NRC statf in
the past deficiencies in licensee’s training program. Indeed, the staf!
must share a jarge measure of the blame due to its poor test administra
tion and inability to earn the respect of many TMI employees The stafl
has conceded its laxity with regard to the April 1981 NRC examination
and has informed the Special Master and Licensing Board of new test
procedures it has established ... u future (e.2., more rigorous
proctoring). See Staff Exh. 30, ES-201 (draft rev. 3). While such im

provements are desirable, we share the concern voiced by the Licensing
Board about the level of stafl involvement with respect to licensee s

training program
First, the Board expressed concern with the stafi’s limited rol

*auditor” of licensee s requalification program and administrator




NRC licensing examination. LBP-82-56, supra, 16 NRC at 364 (19 2345-
2346). The staff has indicated its intent not to review licensee’s future
plans to qualify candidates for the NRC examination, limiting its in-
volvement to comparing the performance level of license candidates on
NRC examinations with a perceived industry norm and licensee's past
record. Boger, fol. Tr. 25,480, at 2-3. As the Board pointed out, this con-
flicts with the more substantive role for the staff contemplated in the
regulations. See generally 10 C.F.R. §§ 55.10(a)(6), 55.33(a)(4). See
also 10 C.F.R. Part 55, Appendix A (“a requalification program which
has been reviewed and approved by the Commission™). It also conflicts
with Task 1.A.2 of NUREG-0660, which provides that “[tJhe NRR staff
will review the contents of revised training programs, and the lE staff
will audit the implementation.” NUREG-0660, supra note 54, ai
[.LA.2-1. See aiso id. at 1. A.2-3 to 1.LA.2-4.* In our view, focusing on the
performance level of license candidates (ie., the percentage that passes
the examination) puts too much emphasis on the examination gqua
examination and too little on the substance of the rraining itsell

We are also troubled by the numerous substantive problems in the
examination identified by the Special Master and noted with concern by
the Board. See LBP-82-34B, supra, 15 NRC at 1026-35 (19 269-287),
LBP-82-56, supra, 16 NRC at 369-71 (%9 2363-2372). In short, the ques-
tions and answer keys often reflected training information (some of
which might be either obsolete or overly specific), rather than actual
plant design. This, in turn, means that training may not be oriented to
actually operating the plant. Again, this shows undue emphasis on pass-
ing the examination, as opposed to learning how to operate the particular
plant in question

We are, or course, aware that the problems just discussed are generic
in nature, and that we have no jurisdiction to require the staff to adopt
or abandon certain methods for doing its myrad assigned duties. We are
aware, too, that Congress has directed the Commissicn to take a new
look at the broad subject of training. See Nuclear Waste Policy Act of
1982, § 306, 42 US.C. § 10,226. The Commission’s substantial effort in
that regard is under way. See SECY-84-56 (February 2, 1984), SECY-
84-56A (Aprii 30, 1984). We thus join the Licensing Board in urging
the Commission to give the highest priority to the efforts to make the
operator training and testing process a meaningful one. See LBP-82-56
supra, 16 NRC at 371 (% 2372)

%W Regulatory Guide | 8 envisions simy
fe both imitial hicense candidates and
Personne! Qualificatvon and Traiming

st exists only o0 dralt form




In sum, proper training is essential to the safe operation of the plant
and requires the closest scrutiny.®' This is especially so here, where be-
cause of the role of operator error in the TMI-2 accident, training has
been of key importance in this proceeding from the outset. There is no
substitute for a complete and convincing record. We therefore remand
to the Licensing Board that part of this proceeding devoted to training,
for further hearing on the views of licensee’s outside consultants
(including the OARP Review Committee) in light of both the weakness-
es demonstrated in licensee’s training and testing program and the sub-
sequent changes therein

D. Non-licensed Operator Training

Although most of the attention at the hearing with regard to training
was directed to licensed operators, the Licensing Board recognized the
important functions of non-licensed personnel for the sale operation of
the plant. The Board found that licensee has expanded and improved its
training program for non-licensed employees. LBP-81-32, supra, 14
NRC at 441-42, 455-59 (99 164, 208-224). Although intervenors did
not participate in the litigation of the issue, the Board also addressed
Issue 4 specified in CLI-80-5, supra, 11 NRC at 409, concerning the
qualifications of TMI-1 health physics personnel. It concluded that this
staff is adequately trained to ensure effective implementation of licen-
see’'s radiological controls program LBP-81-32, supra, 14 NRC at
505-11 (99 360-376)

On appeal, the Aamodts raise essentially three matters with regard to
non-licensed operator training. First, they contend that the Board
“failed to develop any significant record.” Aamodt Brief at 12. The
Aamodts rely on a November 1980 Inspection Report (No

50-289/80-21) that identified several weaknesses in licensee’s training

*1 The record in this proceeding s replete with examples of where rssential for an operaior 10 be
fully conversant with plant design and procedures. See. e 2. ALAB 729, upro "NRC 21 832.35. 94
iction 10 enhance rehadility of emergency feedwater system) 841.4) 84647 ASING sieam generator
water level 10 95 percent 1o promote boiler-condenser cooling). 861 n 2 862 n 217 (closure of PORY
block valve in event of a loss-c-coolant accident) . 864 (prevention of low '‘emperature

verpressuriza
tion of the reactor vessel). 36465 (mitigation of nadequate

e coonng conditons). 866, §70.7]

intervention 10 combat unforeseen events) . S80-8). 894 (rehance on redundant indication closest 1o

saturation). 856, 860 383687 %94 nnection of
LBP-81-59 supra. 14 NIIC a1 170910
We note in this connection a recent Notice of Violation

pressurizer healers CMETrgency power e aiso

LN numer nsances where licensee s
personnel failed 10 follow proper operating procedures The staff noted that

censee had admitied and
dentuilied most of these violations and 100k corrective action

Nonetheless. because of the large number
i violations within a relatively short ume, the stall determuned that a $40 000 civil penalty should be
imposed. See letier from RC DeYoung to PR Clark (May 7. 1984). Appendix at 4-5 Licensee has ap
parently decided 10 pay (hus fine. Wall 5t ) May 16, 1984 41 5), col 6




program for non-licensed operators, including the absence of a written
training program and a disorganized management overview. See Stafl
Exh. 4, NUREG-0680 (Supp. No. 1), Appendix B at 9. The stafl indicat-
ed in that report, however, that it would apprise the Board and parties of
its evaluation of licensee’s corrective action during the hearing. /bid

The staff fulfilled this commitment in Staff Exh. 13, NUREG-0680
(Supp. No. 2), at 2-4. There the staff described the content of licensee’s

traiming programs for auxiliary operators and plant technicians
(including radiological control and chemistry technicians) and concluded
that each complied with the pertinent regulatory requirements. The staff
also noted that licensee had i1ssued a training manual incorporating the
details of these programs. The staff stated that it was reviewing the

manual and would "assure its adequacy prior to any recommendation
for restart of TMI-1." Id. at 4% The staff aiso concluded that licensee’s
training program for non-licensed personnel was acceptable and that it
considered the weaknesses identified in Inspection Report No. 50-289
80-21 to be resolved. /bid. The Licensing Board took note of tha
evaluation, and the Aamodits have offered no basis 1o challenge 1t. See
LBP-81-32, supra, 14 NRC at 459 (Y 224)

Second, the Aamodts argue that the Licensing Board measured licen-
see’s training program for non-licensed operators by the wrong
standard, American National Standard for Selection and [raining of
Nuclear Power Plant | onnel ANSI/ANS-3.1 (1978). See id. at 44|
(Y 164). They point o it this standard preceded ‘ne TMI-2 accident
and argue that the apj riate standard for augmented training should
be the post-accident 1979 draft version of ANS-3.1 Although the
Board referred to ANSI/ANS-3.1 (1978), the record shows that the staff
applied the even more rigorous requirements of the December 6, 1979
draft version of ANSI/ANS-3.1 to licensee's training program. The stafl
testified that it would apply the Second Proposed Revision 2 of Regula-
tory Guide 1.8 (September 1980) to all licensees. Crocker, er al., fol. Tr
12.653, at 7-8. That Regulatory Guide (at 10) explicitly incorporates
and endorses the requirements of the 1979 version of ANSI/ANS-J.1
/d. at 5-6. Thus, although the Licensing Board's decision does not reflect
it, the record shows that licensee’s training program was, in fact, evaluat

ed in terms of the post-TMI-2 standard sought by the Aamodis




Third, the Aamodts complain that at the reopened hearing on cheating
the Special Master erred in refusing to let Harry Williams, who had been
briefly employed as a guard at TMI, tesufy about “looseness™ in licen-
see’s administration of Radiation Worker Permit tests during April
1979. Williams had alleged cheating and other improprieties by certain
non-TMI employees (construction workers). The Special Masier
concluded, after voir dire of Williams, that he was a highly unreliable
witness. The Special Master excluded Williams's testimony for that
reason as well as its lack of probative value. LBP-82-34B, supra, '5 NR(
at 988-89 (19 179-180). The Licensing Board agreed. LBP-82-56, supra
16 NRC at 333 (¥ 2226). So do we, for 'he reasons stated by the Special
Master. The Aamodts argue, however, that Willlams's allegations have
been effectively corroborated by a later incident involving licensee s lail
ure to secure the answer keys to a radiation worker test. This same inci
dent was the basis of a motion to reopen filed by the Aamodts and
denied in ALAB-738, supra, 18 NRC at 193-94. We explained there that
licensee's response to this incident was both prompt and sufficient
Indeed. it demonstrated that licensee s system for dealing with such Ir
regularities was working. The Aamodis have provided no cause for us (o
reconsider either that conclusion or the Special Master’s imtial exclusion
of Williams's testimony

IV. STAFFING AND WORK HOURS

Two matters related to training are licensee's stafling plans and work
schedule for operating personnel. The Aamodts express concern about
licensee's ability to staff TMI-1 with enough high quality operators on
each shift. They assert that the Licensing Board's staffing requirements
are below the minimum standards set forth in several Commission

documents, particularly NUREG-0737, “Clarification of TMI Action
Plan Requirements” (November 1980) and NUREG-073]
“Guidelines for Uulity Management Structure and Technical
Resources” (September 1980). As we understand their argument, the
Aamodts want a minimum of five shifts to operate the plant, with each
shift to have a minimum of two senior reactor operators (SROs). They
also want limits on overtime. Aamodt Brief at 16-19. The Licensing
Board would require licensee to “employ all reasonable efforts to ensure
personnel wil' e scheduled on a six-shift rotation™ bul otherwise au
thorizes lesser variations in shift rotations. The Board would also permit
licensee to staff each shift with one SRO (who will act as shiit
supervisor), another person who is either an SRO or a reactor operalor




(RO), and two other ROs. LBP-81-32, supra, 14 NRC at 580-81 (¥ 583,
condition 9).

Subsequent events have essentially mooted the Aamodts’ appeal on
this matter. In July 1983, the Commission promulgated new regulations
governing licensed operator staffing at nuclear power plants. These
regulations, which took effect January 1, 1984, and apply to a/l licensees
(including TMD), incorporate the NUREG-0737 criteria sought by the
Aamodts. Pursuant to 10 C.F.R. § 50.54(m)(2)(i), licensee now must
have a minimum of two SROs and two (or three) ROs* per shift.
48 Fed. Reg. 31,611, 31,614 (1983). In addition, 10 C.FR.
§ 50.54(m)(2)(iii) requires at least one of the SROs to be “in the control
room at all times” and an RO or SRO to be “present at the controls at
all times.” /bid. These new regulations supersede the less stringent con-
ditions imposed by the Licensing Board in 1981.%

Licensee has notified the staff of both its ability and willingness to
satisfy this requirement. As of March 1984, it has 13 SROs and 20 ROs
and “plans to utilize the six-shift rotation plan for licensed operators
during startup™ and power 2scalation testing. Letter from D.B. Bauser to
Appeal Board (April 4, 15784), Attachment (letter from H.D. Hukill to
T.E. Murley (March 30, 1984) at 3, 4) (emphasis added).* This number
of SROs znd ROs is more than enough to satisfy the new staffing re-
quirements of 10 C.F.R. § 50.54(m)(2)(i) for all six shifts (12 SROs and
12 (or 18) ROs).*” Thus, licensze will exceed the staffing requirements
sought by the Aamodts.*

With respect to the Aamodts' concern about excessive overtime by
licensed operators, the Commission staff has now adopted overtime

* The new rule specifies two SROs and two ROs for a one-unit faciliy with one unit operating. A (wo-

unit facrlity (with two control rooms) with only one unit operating reqguires iwo SROs and three ROs
TMI is, of course, such a two-umt facility, but because Unit Two is indefimitely shutdown, it 1s not clear
whether it should be classed as a one-uni or two-unit facility for purposes of this rule Because the
Aamodts concern is with the number of SROs and the rule requires two SROs for both one-unit and
two-umit tacilines, we need not resolve the question of how many ROs are required

55 This is so despite the contrary impression given by certain recent staff correspondence See letter
from J.F Stolz to H D Hukill (February 22, 1984} Enclosure at |-2. )

56 As far as we are aware, the Commission has never set or suggested 4 specific number of shifts for
any facility, leaving that 10 management prerogative Licensee here has clearly expressed its preference
for six shifts — a number that appears to be consmistent with the Aamodis’ position We see no need 10
formalize thus commutment further

57 See note 64, supra.

5 The Aamodts express concern about the high atirition rate at TMI Licensee's March 30 letier 1otes
that only one licensed operator has resigned in the past iwo years Licensee aiso sets out in chart format
the experience of ¢ ich member on each shift, showing a very favorable comparison with the baseline ex-
perience suggested for “Near Term Operating License ' plants Letter from D B Bauser to Appeal
Board (April 4, 1984) Attachment (letter from H D Hukill to T E Murley (March 30, 1984) w ) |,
Altachment 1)
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restrictions. Before the accident at TMI-2, there were nu such regula-
tions or policy. NUREG-0737, however, noted studies showing that
fatigue could affect operator performance. It also referred to inspections
that revealed personnel at some piants remain on duty for exiended peri-
ods of time. Consequently, the staff proposed overtime guidelines for in-
terim use while the agency and industry working groups studied the
matter further. NUREG-0737, supra, at 3-10 to 3-11 (IE Circular No
80-02). Two years later, the staff revised NUREG-0737 and issued
Generic Letter No. 82-12, “Nuclear Power Plant Staff Working Hours”
(June 15, 1982). See 47 Fed. Reg. 7352 (1982) This reflects the current
NRC policy on overtime and applies to all licensees and applicants

The stated objective of the policy is “to prevent situations where
fatigue could reduce the ability of operating personnel to keep the reac-
tor in a safe condition.” Consequently, enough personnel should be em-
ployed to “work a normal 8-hour day, 40-hour week” and to avoud
“routine heavy use of overtime.” The policy recognizes, however, that
situations can arise that make overtime inevitable.*® It therefore pre-
scribes the following guidelines for licensees to tollow

2. An individual should not be permitted 1o work more

excluding shilt turnover ume)

D An individual should not be permitted (o work more than 16 hours ir
24-hour penod, nor more than 24 hours n any 48-hour period, nor

72 hours in any seven day period (all excluding shilt turnover time)

A break of at least ewght hours should

ncluding shilt turnover ime)

i Except during extended shutdown periods, the use ol overtime should be con

sidered on an individual basis and not for the entire stafl on a shift

Generic Letter No. 82-12, Attachment at 2-3. Licensee has agreed to
these restrictions and has already incorporated them into its Administra-
tive Procedures and Technical Specifications for TMI-1. Letter from
H.D. Hukill to D .H. Eisenhut (December 16, 1982). letter from J.F
Stolz to H.D. Hukill (September |, 1983) at 1. See note 89, infra

Aware of Generic Letter No. 82-12, the Aamodts ~onetheless now

argue that the new overtime guidance and restrictions are "not
reassuring.” Aamodt Brief at 29.7° They fail to elaborate other than to

In fa t seems logical tha ) 4N emergency vertime by certain emph sid be desirable 1a
wder assure ntinuity in some fun ns and provide important information to the next shft

The Aamodts also ntend that the | rnsing Board erroneously demied them the opportunity 1o it

gate operator fatigue in Hon with both T room design and operstor working hours. The

(Continued )




urge “short hours.” /bid. Without more — including a nexus to the
TMI-2 accident (see note 70, supra) — we are unwilling and unable to
impose any stricter limitations on overtime than those to which licensee
is already committed pursuant to Generic Letter No. 82-12. Moreover,
these restrictions, in conjunction with licensee's fully-staffed, six-shift
rotation and obligation to comply with 10 C.F.R. § 50.54(m)(2) (i), rep-
resent a significant improvement in licensee's operation. The Aamodts,
in fact, have gotten all they originally sought with regard to plant staffing
and work hours. Assuming that licensee's personnel are adequately
trained (see pp. 1232-37, supra), we conclude that TMI-1 is sufficiently
staffed to assure safe operation of the facility.

V. MAINTENANCE

Among the management competence issues the Commission directed
the Licensing Board to consider in this proceeding was the adequacy of
licensee's maintenance program. See CLI-79-8, supra, 10 NRC at 145,
CL1-80-5, supra, !1 NRC at 409. In addition, the Board admitted and
litigated TMIA's contention 5. As pertinent here, the contention alleged
that licensee has deferred “safety-related” maintenance and repair in
violation of its own procedures, failed to keep accurate and complete
maintenance records, and used overtime extensively in performing
safety-related maintenance. See LBP-81-32, supra, 14 NRC at 479
(1 277). (The entire contention is set out in Appendix C.) Although the
Licensing Board identified some deficiencies in licensee’s maintenance
program (particularly its record keeping practices), it resolved all issues
encompassed within TMIA contention § in licensee’s favor. See generally
id. at 479-501 (99 278-348). On appeal, TMIA raises a number of pro-
cedural and substantive objections to the Board's treatment of this im-

Board excluded the Aamodis’ “faugue” evidence because it had no nexus to the TMI-2 accident itself
or licensee's response to the accident. Tr. 17,256, 17.265-67 We have reviewed Mrs Aamodt's
testimony. fol. Tr 12,931, and agree with the Board See also Imervenor Response to Board Request for
Evidence (March 10. 1981). That is not to say that her general points concerning the relation of fatigue
and operator performance are not vahd Indeed. Mrs. Aamodt relies on the same matenal in
NUREG-0737 that is discussed above and that undergirds the stall"s current cvertime policy Where the
Aamodts failed, however, is in showing & particular connection between fatigue and the TMI-2 accident
= a linkage necessary in this specia/ proceeding. See Commussion Order of March 14, 1980
(unpublished) at 2. The points they raised are of general applicability (o all plants — hence, the siafl's
eventual generic response

As for control room design. that matier was thoroughly liigated in the design phase of this procecding
and to a lesser extent in this phuse See LBP-81-59. supra. 14 NRC at 'J18:28 (99 907.920).
LBP §1-32, supra. 14 NRC at 466-67 (19 244.247) The Aamodis raise no specific arguments on appeal

in ths regard
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portant matter.”' As explained below, however, we see no basis lor

turning the Board’s decision on licensee’s maintenance program

A. TMIA's Procedural Objections
1. Burden of Proof

The Licensing Board candidly admitted that TMIA's maintenance con-
tention “was not litigated in the usual manner with Licensee
first presenting its case on the subject, followed by the Stalt and by any
intervenors presenting direct evidence.” /4. at 479 (1 278). The Board
had directed TMIA to proceed with its case first because of TMIA's fail-
ure to comply with certain discovery requests and Board orders. As the
Board explained, this would give licensee the opportunity to ‘discover
the specific dimensions of TMIA’s case and thus permit it to respond
more effectively. /d. at 480 (% 278). See Northern States Power Co
(Minnesota) (Tyrone Energy Park, Unit 1), LBP-77-37, 5§ NRC 1298,
1300-01 (1977). cited with aporoval in Pennsylvania Power and Light Co
(Susquehanna Steam Electric Station, Units | and 2) ALAB-613, 12
NRC 317. 338 (1980). TMIA now claims that this alteration in the order
of evidence presentation was unfair and amounted to an improper shift
in the burden ol prool

TMIA’s claim is without merit. First, there is absolutely no indication
in the Board's decision — and TMIA cites none — that TMIA in fact
bore the burden of proof on coniention 5. Indeed, throughout this
entire special proceeding, that burden has been (and remains) on licensee
to show cause why it should be authorized to restart TMI-1. See Consum
ers Power Co. (Midland Plant, Units 1 & 2), ALAB-315, 3 NRC 10]
105 (1976). On the other hand, by raising a particular contention chal
lenging licensee's ability to operate TMI-1 in a sale manner T™MIA
necessarily assumed the “burden of going forward™ with evidence 1o
support that contention. See Consumers Power Co. (Midland Plant, Units
1 and 2). ALAB-123, 6 AEC 33:, 345 (1973). The procedures employed
by the Licensing Board here are entirely consistent with that
responsibility

Moreover. the Board was fully justified in requiring TMIA to proceed
first. As the Board noted, it could have found TMIA in default for failing
to comply with its discovery orders and dismissed ils contention

hallenge the Licens:

enance budge




LBP-81-32, supra, 14 NRC at 480 n.26 (1 278). See 10 C.F.R. §§ 2.707,
2.718(e). Instead, because of the importance of the issue, the Board
chose to require TMIA to proceed with its case first. We find the
Board’s action to be a reasonable exercise of its discretion, fully in
accord with agency law and the Administrative Procedure Act. See
Public Service Co. of Indiana (Marble Hill Nuclear Generating Station,
Units | and 2), ALAB-459, 7 NRC 179, 188 (1978). I0 C.FR. § 2.731;
10 C.F.R. Part 2, Appendix A, § V(4)(4); S US.C. § 556. The Board's
action was also in furtherance of the Commission’s instruction in this
very proceeding to ensure that all necessary information be received,
but without undue delay. See CLI-79-8, supra, 10 NRC at 147.72

2. Loss of Counsel

TMIA was initially represented by legal counsel in this proceeding.
After the presentation of its case-in-chief on contention 5, TMIA was
unable to continue paying its legal fees and its counsel withdrew. TMIA
now claims that the Licensing Board violated due process when, in Janu-
ary 1981, it imputed knowledge of what had transpired thus far to
TMIA's new lay representative, Louise Bradford. It contends that the
Board should have provided her with ‘“‘constructive assistance” and
should not have expected her to understand, analyze, and prepare cross-
examination of licensee’s witnesses. TMIA's Brief at 7.

When a party is permitted to enter a case late, it is traditionally ex-
pected to take the case “as it finds it.” It follows that, when a party that
has participated in a case all along simply changes representatives in
midstream, knowledge of the matters already heard and received into
evidence is of course imputed to it. The Licensing Board's only other al-
ternatives here were to dismiss cuntention 5 or to relitigate what had al-
ready been presented. Neither would have been in TMIA’'s best
interest, and the latter option would have been unfair to the other parties
as well and caused undue delay. The record reflects that the Board was
duly solicitous of TMIA's situation and essentially directed TMIA's
former counsel to bring Bradford up to date on the case. Tr. 10,421-23,
10,431-32, 10,440-42. See ABA Model Code of Professional Responsi-
bility EC 2-32 (1980) (now, ABA Model Rules of Professional Conduct

72 Subsequent to the Board's action. the Commission issued its Statement of Policy on Conduct of Licens-
ing Proceedings, CLI-81-8, |3 NRC 452 (1981), in which it “reemphasized” the boards authority and re-
sponsibility to take a wide range of measures 10 ensure the orderly conduct of NRC proceedings. See
at 451 454
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Rule 1.16(d)(1983)).7 TMIA itself stated its intent to participate "in a
more limited way” from that point on and apparently did not seek extra
time to get caught up on the case. Tr. 10,421.™

The NRC'’s Rules of Practice are more liberal than those of some
other agencies and courts, in that the NRC permits non-attorneys to
appear and represent their organizations (like TMIA) in agency
proceedings. See 10 C.FR. § 2.713(b). Compare 49 C.FR. §§ 1103.2,
1103.3 (Interstate Commerce Commission); 2d Cir. § 46(d); 3d Cir. R
9: Fed. Cir. R. 7(a). Further, we do not hold lay representatives to as
high a standard as we do lawyers. But the night of participaiion accorded
pro se representatives carries with it the corresponding responsibilities
to comply with and be bound by the same agency procedures as all other
parties, even where a party 1s hampered by limited resources Statement
of Policy on Conduct of Licensing Proceedings, supra note 72, 13 NRC at
454. See, e.g., Pennsylvania Power and Light Co. (Susquehanna Steam
Electric Station, Units 1 and 2), ALAB-693, 16 NRC 952, 956-57
(1982). Expecting Bradford to be familiar with her organization's own
case neither is unfair nor violates due process

3. Licensing Board Involvement

In a related vein, TMIA suggests that the Licensing Board itself
should have participated more directly to compensate for TMIA's lack
of legal and technical expertise. Specifically, in TMIA's view, the Board
should have appointed independent experts to assist both TMIA and the
Board in presenting and understanding the evidence on contention 3. As
explained below at p. 1273, the Board was precluded by law from ap-
pointing anyone to assist TMIA in its case. With respect to the Board's
calling upon independent experts to assist the Board itself, we pointed
out in South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-663, 14 NRC 1140, 1146 (1981), that this
action is warranted in only the most extraordinary circumstances - e,
when * ‘a board simply cannot otherwise reach an informed decision on
the issue involved.” " The record here presents no such circumstance
The mere fact that TMIA may regard certain of the Licensing Board's

Despite the fact that intervenors ceased getling free transcripts during the proceeding (see p

afra) . all documents and transcrnipts were still avarlable in the local public document room
4 L ’
Bradford entered her appearance on January R A " ¢ there was no date set for hea

censee s evidence on contention but the Board assured her { she would have

ns
some ead 'me
o prepare. Tr. 10,422 The Board, in fact, did not begin (0 recerve testiimony on this matier until Febru
ary 24 1981 See Tr. 13,528 et sy




conclusions as arbitrary does not demonstrate the Board's inability to
make an informed decision, so as to require outside expertise

TMIA’s claim that the Board was obliged to play a more active role at
the hearing is similarly without basis. Our canvass of the record reveals
a board well aware of its responsibility to the public and the Commission
'to ensure that it receives all information necessary to a thorough in
vestigation and resolution of the gquestions before it CLI-79-8. supra
10 NRC at 147. See Tr. 3034. Particularly with respect to TMIA conten
tion 5, the Board could have found TMIA in default and dismissed the
contention. See pp. 1245-46, supra.”™ Yet, because of the importance of

the issue, it chose to receive evidence on it. LBP-81-32 supra. 14 NR(
at 480 n.26 (1 278). In addition to TMIA's 15 witnesses. the Board
called another to testify on licensee's overtime practices — an issue spe

cifically raised in contention 5. /bid. (1 279). Further. the Board required
licensee to produce additional evidence concerning its maintenance
record keeping practices and pursued other areas of inguiry on its own
Id. at 488, 484, 497 (99 302. 290. 336). This scarcelv shows a board n
tent only to call "balls and strikes™ and insensitive to its public
responsibilities

Accordingly, we reject TMIA's argument that it was unfairly and im
properiy impeded in developing the record on s contention

B. TMIA's Substantive Objections
1. Deferral of Safety-related Maintenance

Briefly, TMIA soughi to show, through the testimony of licensee's
employees and a sampi¢ ol numerous job tickets requesting maintenance
work at Unit | before the TMI-2 accident, that licensee had deferred
“salety-related” maintenance even beyond the time for such work spec
fied in licensee s own procedures. Licensee résponded with witnesses of
its own who addressed the specific job tickets cited by TMIA. The staff
adduced testimony as well, generally supporting licensee's claim that its
past and present maintenance practices have not endangered the public
health and safety, TMIA disagrees with the Licensing Board's finding
that licensee deferred no significant maintenance work. See id. at 485
(9 296). It argues that the Board arbitrarily rejected or ignored its

evidence, while relying on assertedly unsupported statements of licensee

Likewise. TMIA andom charge { the Board bia " .
fact that the Bourd's ultimate ne iy ) Nrary hose urged by TMIA
® The Bourd. of rse. would have been obhiged nsder the g ol bl w
mamienance program. as that was amonrg 1} pecif earing by
144 supro




and the staff. Further, TMIA complains that the Board did not explain
its decision adequately

A problem confronting the Board at the outset was the definition of
“safety-related,” as used in TMIA’s contention 5. The problem remains
on appeal, particularly insofar as TMIA objects to the Licensing Board's
discussion of the parties’ “agreement™ concerning this term. See id. al
484-85 (99 291-295). We have reviewed the pertinent portions of the
record and conclude that, overall, the Board's discussion reflects the gist
of the parties’ positions on the meaning of safety-related.” TMIA is
correct. however, in identifying some discrepancies — minor ones, In
our view — between the Board's opinion and its (TMIA’s) statements
at the hearing. For the sake of clarification, we believe the following
more accurately states the parties positions

IMIA stated that it would call Joseph Colitz (Manager of Plant Engi-
neering at TMI-1) to testify and to provide technical expertise on the
matter of what is safety-related. TMIA indicated, however, that it might
not agree with Colitz's views™ and would leave 1t (0 the Board to draw
its own conclusions. Licensee, on the other hand, was willing to accept
Colitz's opinion. Tr. 2575-77. TMIA went on to offer its alternative
view that the safety significance of a maintenance activity could be
found on the face of the job ticket — ie., in the description of the func-
tion of the system to be repaired and in the priority assigned to the work
order. The Board expressed its skepticism, though, as to the adequacy ol
TMIA’s approach. Tr. 3032-38

TMIA's criticism of the Board's actual evidentiary rulings and com
ments at the hearing, iiowever, is not warranted on the record TMIA
has taken isolated remarks out of context and no! fairly represented
what occurred.™ For example, TMIA excerpts parts of the transcript that
suggest an arbitrary rejection of unspecified evidence by a board that 1s
confused and uninformed. TMIA's Brief at 6-7. In fact, in one instance

" One point that s clear and disputed by no one is that safety-related. as used in TMIA
was meant 10 have a mmaon-sense tdinary dictionary meaning There was ¢
particular NRC usage of the lerm. JSee Tr 2575.77. 2860-62, 2896567 We iberelore
problem here that we recently ertified 10 the Commussion for resolution in Long
Shoreham Nuciear Power Station, Unit ALAB-769. 19 NRC 995 11984

% The Board. in fact, noted subsequent areas of disagreement beiv.een TMIA and (
spra, 14 NREC a1 484 (1 292)

" It should be kept in mind that TMIA's contentior slleged that hcensee hod violated wh Proce
dures 1n deferring safety-related maintenance But as the Licensing Board found ensee had and has
no fixed times within which certain work is 1o be performea /d al 48084 (¥ 289) Sinctly speaking
then. the Board could have ended its inguiry into that portion ol the contention early on Nonetheless
the Board found 1t imporiant 1o pursue he broader 1ssue of whether the exampies f deferred mainte
nance cited by TMIA demonsirated significant deficiencies in licensee s mainienance practices i @
454 (% 290




after initially leaning toward rejection of certain evidence (TMIA Exh.
34A-K) on the ground that it was not related to nuclear safety, the
Board nevertheless admitted it because it concerned quality control in
licensee’s record keeping practices. Tr. 3727-32.% In another instance
cited by TMIA, the Board rejected TMIA Exh. 29A-D because the dis-
cussion on the record showed no safety significance to the work in
question. Tr. 3671-75. TMIA claims this action was arbitrary because
the Board “admittedly did not have sufficient information as to the ex-
hibit’s relevance to make a fair ruling.” TMIA's Brief at 6. In fact, the
Board simply referred to “a void of information™ on the subject work
orders, pointed out by counsel for the Commonwealth. Tr. 3675-76. If
anything, that “void in information” detracts further from the probative
value of the proffered exhibit and shows the correctness of the Board's
ruling.

There is no doubt that this part of the record reflects a certain amount
of confusion on the part of a/l participants. But this was of TMIA's own
making, had it cooperated during discovery, there would have been no
need for the Board to alter the usual order of procedure. See pp.
1245-46, supra. As a consequence, the presentation of evidence and tes-
timony was unavoidably complicated. The transcript only reflects the
Board’s frustration in attempting to develop the record as fully and effi-
ciently as possible — not the arbitrariness ascribed to it by TMIA. See,
€8, Tr. 3032-38, 3126-32, 3662-63, 3731-32. TMIA wanted the Board
to “draw its own conclusions.” Tr 2575. It appears to u: that the Board
did just that. It ruled on a substantial amount of evidence tendered by
TMIA, admitting a good deal of it in the process. TMIA has not directed
us to any particular evidence that was rejected and explained why it
should have been admitted. We thus have no cause to conclude the
Board was arbitrary in its treatment of TMIA's case on contention 5.

TMIA also argues that the Board failed to explain adequately the basis
for its conclusions on maintenance deferral. In particular it objects to the
Board’s direct reliance on licensee's testimony for the conclusion that
TMIA's work request exhibits do not show improper maintenance
deferral. See LBP-81-32, supre, 14 NRC at 485-86 (1 296). We disagree
with TMIA and find the Board's explanation sufficient. The Board noted
that licensee’s responsive written testimony addressed, in detail, each of
the work requests admitted as TMIA’s exhibits. The Board found noth-
ing inconsistent between that testimony and the witnesses' additional
testimony at the hearing. The Board also pointed out that, during its

%0 The Board discussed this evidence in its decision as well /d at 487,490 (19 298, 308)
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cross-examination of the witnesses, TMIA did not attempt to ehcit fur-
ther information about the exhibits.*’ Rather than setting out this exten-
sive testimony, the Board listed all 20 exhibits with explicit references to
the portion of the record that explained why each work request was not
an example of improperly deferred maintenance Id. at 486 (Y 296)
Given that no effective challenge was made to the tesiimony, no purpose
would have been served by the Board’s rehearsal of it. We thus find the
Board's approach entirely reasonable in the circumstances

Even on appeal, TMIA maes no more than a generalized attack on
licensee's rebuttal to its work request exhibits. See TMIA's Briel at 8
Nonetheless, we have reviewed each exhibit and the corresponding tes-
timony and concur in the Licensing Board's finding that no significant
maintenance was unduly delayed. While many of the work requests
seemed to show long delays in repair, licensee’s witnesses explained that
often the maintenance was performed immediately, but the paperwork
on closing out the job was delayed or the matter would be held open for
observation for six months or more. See, ¢.g., Shovlin, er al., fol. Tr
13.533. at 25 (TMIA Exh. 13), 52-53 (TMIA Exh. 11), 76-77 (TMIA
Exh. 31). In other instances, items were properly identified for repair at
some time in the future — ie., at the next scheduled outage. See, .8
id. at 53-55 (TMIA Exh. 19), 75-76 (TMIA Exh. 20). In sull others,
design modification was thought preferabie to a repair (although not for
safety reasons), leading to a longer than usual closeout of the work
request. See, e.g., id. at 23-24 (TMIA Exh. 12), 56-58 (TMIA Exh. 22)
In many cases, the problem was paperwork (ie, bad record keeping)
not deferral of important safety-related work. See, e.g., id. at 30-34
(TMIA Exhs. 42, 43), 61-68 (TMIA Exhs. 16, 17, 18, 28)

Where the Board did address at greater length the particular items in-
volved in the work requests, TMIA objects to the Board's conclusions
TMIA's Brief at 8-9. See LBP-81-32, supra, 14 NRC at 486-88
(99 297-299). In one instance, the Board agreed with TMIA that its ex-
hibits showed bad maintenance practices in delaying replacement of cer-
tain filters. But the Board also found that licensee s new inclusion ol
monthly filter inspections in its preventive maintenance program would
help to avoid a potential effect on safety-related equipment in the long
run. Id. at 487 (¥ 298). We see no basis for disagreeing with the Board's
treatment of this matter. Another of TMIA's exhibits concerned an
alarm that infrequently (once or twice a y#»r) sounds for no apparent




reason. The Board concluded from the record that this had no safety sig-
nificance but commented critically on what was, by that time, a four-year
delay in repairing it. /d. at 487-88 (1 299). We join in the Board’s criti-
cism of such inordinate delays, but we are unable to conclude on this
record, as TMIA suggests, that this matter presents a risk to the public
health and safety. See Shovlin, er al, fol. Tr. 13,533, at 27-29; Tr
13,602-04.

Although the Licensing Board found (correctly, in our view) no sig-
nificant deferral of safety-related maintenance, that was not intended as
an endorsement of all aspects of licensee’s maintenance program. The
Board found licensee’s former system for designating the priorities for
corrective maintenance work ‘‘clearly unsatisfactory as conceded by
Licensee.” LBP-81-32, supra, 14 NRC at 482 (Y 285). Under that
system, there were three general priorities: Priority | - urgent: Priority
2 - routine; Priority 3 - low priority. They reflected neither an estimate
of work time for the job nor its safety significance. Shovlin, er al., fol.
Tr. 13,533, at 51. As a consequence, the designation of a priority for a
given work request was a largely subjective undertaking. Because it
could not be relied on to highlight the reaily important maintenance,
“real” priorities were determined on an ad hoc basis at meetings held
three times a week and attended by maintenance and operations
personnel. LBP-81-32, supra, 14 NRC at 482 (19 285-286).

As of October 1980, this system was supplanted by the following four
new priority categories:

Priority i: Can only be classified by superintendents, depariment heads or shift
supervisors, will cause a plant shutdown, reduce generation; has a time clock of
very short duration, is an immediate industrial or nuclear safety hazard. compro-
mises nuclear safety or security, reactor control or power conversion cycle control
system in so far as (o present a clear threat of initiation of a trip or severe transient.
imposes or threatens increased personnel radiation exposure. constitutes one ele-
ment of a multievent failure which would result in inttiation of a trip or transient.

Priority 2:  Could cause a plant shutdown if operation is continued 100 long, redun-
dant component and backup is no longer available. could cause a plant limitation in
the near future. time clock on the component that will require it to be repaired in a
timely fashion, items that should be repaired when plant conditions allow

Priority 3° Routine corrective maintenance that does not impact plant operation

Priority 4. Corrective maintenance (o clear minor problems that don't actually
afTect the operation of any components, all change modifications and any improve-
ments that are not related to plant performances.

/d. a1 481-83 (19 284, 287). The old work request form was also replaced
by a computerized “job ticket.” This reflects the work originator’s priori-
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ty recommendation {which may be changed by his or her immediate
supervisor) and the priority ultimately established by the Manager of
Plant Maintenance (or his or her designee). Tr. 3096-98

TMIA contends that the new priority system does not amount O any
real change. It claims the categories are still too subjective and
amoiguous, and there are no guidelines for determining, lor example
what constitutes “an immediate industrial or nuclear safety hazard.”
TMIA also argues that the review process is essentially the same: the
initiator recommends a priority and his or her supervisor reviews it: the
new procedures and computerized job ticket simply formalize this. In
TMIA's view, the changes reflect a concern for form over substance,
while the potential for the abuses of the old system remains TMIA also
complains that the individual managers responsible for maintenance are
the same now as uncer the old system

We disagree with TMIA, in that we believe licensee s new priority
designations do represent a meaningful improvement over ils former
system. Priorities 1 and 2, in particular, provide useful guidance for
plant personnel. See p. 1252, supra. Any such sysiem 1S nherently
subjective, no matter how detailed the priority categories, and will re-
quire varying degrees of skilled and informed judgment Licensee's new
priorities are no exception But it must be kept in mind that it i1s not
laymen who will make these maintenance determinations It will be
trained, experienced plant personnel,* and their decisions will be
reviewed by at least two levels of management

With respect to that review procedure, however, we agree with TMIA
that there appears to be little or no substantive change from the previous
system.* The originator ol the work request recommends a priority, his
or her supervisor reviews it, and the Manager ol Plant Maintenance (or
his or her designee) passes ultimate judgment on the matter The only
real difference from the old system is that the new job tickets show on
their face the ultimate priority assigned by the Manager ol Plant
Maintenance. See Tr. 3096-99. The new form is thus somewhat clearer,
but we fail to perceive any substantive change in how priorities are as-
signed and reviewed. Unlike TMIA, however, we do not find anything
objectionable in this procedure It seems eminently reasonable and

" Ths provides yet another exampie of the important role of training n the safe operation
See p. 1219, supra Properly traned personnel she uld Nind these prionties unambiguou
amenable to application to most maintenance problems hal anse

8) We are compelled 10 note that both the writien and oral lestimony on he new mair enar

dures is less than clear and does not always appear enlirely consisien mpare Lic Exh
al, fol Tr $33. at 1419, 40-41. Tr. 309699 Our conclusions are based on a .
of the record. Of course, if our understanding of the record is in err we expe he pa
to our attention, with proper documentation




desirable ihat the work request originator’s supervisor would review his
or her recommendation and that the Manager of Plant Maintenance (or
similar official) would be responsible for the ulti e priority
assignment.*

TMIA characterizes as the “most relevant point regarding mainte-
nance practices” the fact that the same pre-1979 mainterance managers
are still in charge of the department today. TMIA’s Brief at 12.** What
should not be overlooked, however, is that these are the same managers
who recognized the need for improvement in the system and developed
new procedures to that end. Moreover, as discussed above, we agree
with the Licensing Board that there was no significant deferral of safety-
related maintenance. Hence, the abuses TMIA perceives have not been
shown on this record. We have no basis to adjudge them “incompe
tent,” as TMIA suggests. See generally LBP-81-32, supra, 14 NRC at
419-22, 440-4] (91 87-94, 156-162)

2. Record Keeping

Another aspect of TMIA’'s contention 5 alleged that the failure to
keep accurate and complete maintenance records shows licensee's disre-
gard for safety. The Licensing Board found that TMIA had demonstrated
poor record keeping in the past by licensee. /d. at 489 (Y 304). For
example, the Board noted problems with duplicative work requests,
unexplained or ambiguous “canceliations,” and lost job tickets. /d. at
489-90 (19 305-309). The Board concluded, however, that licensee has
properly responded to these deficiencies, principally through a new com-
puterized system that tracks the maintenance job tickets. /d. at 490
(1 310). TMIA demurs, claiming that the new computer system itself
has problems and has not been shown to be effective

To be sure, when the new computer system (“Generation Mainte-
nance System,” or GMS) was developed in the late 1970s, some o the
same record keeping problems as existed under the old system
continued. See Shovlin, er al, fol. Tr. 13,533, at 29-30. But as the Board
pointed out, TMIA has ignored licensee's corrective actions undertaken
since 1979, LBP-81-32, supra, 14 NRC at 491 (1 312). See Shovlin. et
al., fol. Tr. 13,533, at 30-34. Many of the early startup problems in the
GMS were the inevitable result of making the transition from a manual

o ; urther, this merarchy should result in umiformity in the application of the |
Ar work requests
3

es o particuy

The former lead shuft maintenance foreman ywever, has recently been reassigned and replaced, ap
parently as a routine personnel change [etter ' D B Bauser to Appeal Board (January 27, 1984)




to an automated information system. Licensee has moved to correct
those deficiencies, and the testimony by the time of the hearing
revealed an effective system for tracking maintenance work requests. /d.
at 12-21, 35-39.%

That is not to say licensee's record keeping system is perfect. The
Board noted scveral areas, a!l involving quality control (QC), where
there is still room for improvement. TMIA, however, has failed to show
that any of these areas is of safety significance

First, the Board opined that Quality Control should sign off (initial) at
each QC “observation hold point|[],” rather than only at the completion
of the job. LBP-81-32, supra, 14 NRC at 492 (1 317). The Board found
that licensee had complied with its own procedures in this regard and
that it did not reveal “a serious nroblem on the part of management
attitude.” Nonetheless, the Beard foind that the ability to audit the QC
records would be eznhanced by the addition of intermediate QC sign-offs
Id. at 495-96 (¥ 328). Because these extra notations will supplement the
maintenance history for a particular job, we join in the Board’s
recommendation. Requiring this as a condition of resta.t, however, is
not warranted; the significant factor is that QC signs off at the comple-
tion of the job

Second, the Board commented that delays in noting QC approval for
the work shouid be minimized. /d. at 492 (% 318). It noted as well,
though, that these delays were not shown to have an impact on plant
safety, and that the enlargement of licensee's QC staff should result in
fewer future delays. /d at 496 (99 329-330). TMIA has presented no
reason to doubt the Board’s judgment on that score

Third, the Board strongly urged licensee to consider revising its new
job ticket format to refiect better the nuclear safety effect of the request-
ed work, where the maintenance (¢ to be performed on a non-QC
component. /d. at 492-93 (1 319). We endorse the Board’s view, and ap-
parently licensee does as well. It has now revised its job ticket so that
management must cxplicitly agree that particular work will have no
effect on nuclear safety, irrespective of the QC/non-QC status of the
work. See Board Notification BN-84-016 (Januaiy 27, 1984) ¥

6 One action licerses 100k was a monthiy review of all outstanding work requests in an efTort 1o clear
out those that had ssen cancelied, completed, «  ‘uperseded. Shoviin, er al. fol. Tr 13,533, at JO. We
have been informad that this review is now undertaken on a quarterly basis “due 10 the fact that the
great majority of old work requests have, over time, been removed from the computer systein
from E.L. Blake, Jr , 10 Appeal Board (November 29, 1983), Atachment a1t 2

87 The Licensing Board also noted that, sue 1o a limited data base, the Component History Raport
providec by the GMS does not always reliably reflect the QC status of the component involved in
g.ven work request LBP 8'-32 supra, 14 NRC at 491 (1 J1)) A knowledging this shortcoming in
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While pointing out these several areas that, in its view, warrant minor
improvement, the Board emphasized the clear benefits of the GMS:

The automated system, with the rapid retrievai of information in various formats.
and the administrative checks 1o avuia the problems of duplicat:ve requests. muiti-
ple work not being documented as «t was performed, and priorily designations being
checked at appropriate management levels to assure the computerized system accu-
rately reflects the real priority, all represent substantial improvement

LBP-81-32, supra, 14 NRC at 490 (1 310). It therefors reasonably
concluded that licensee's conceded record keeping problems appeared to
be solved. Because any such finding is necessarily predictive, the Board
suggested that the staff give special attention, during its routine future
inspections, to the efficacy of licensee’s already improved maintenance
record system. /d. at 492 (1 315). TMIA has shown no basis for requiring
more.

3. Overtime

TMIA's contention also alleged that licensee extensively relied on
overtime in performing maintenance, in further disregard of the public’s
safety. Its argument is similar to that of the Aamodts (see pp. 1242-44,
supra): overtime should be prohibited because it increases the risk of
carelessness due to fatigue. Although the Licensing Board considered
this issue at length, TMIA claims the Board gave this matter “shoddy
treatment.” TMIA's Brief at 14. See LBP-81-32, supra, 14 NRC at
496-501 (19 331-348). According to TMIA, the Board mischaracterized
the testimony, was arbitrary, and failed to nrovide a reasoned analysis of
the evidence.

At the outset, the Licensing Board correctly observed that “*[m]uch of
the maintenance and modification work [at a nuclear plant] can be done
only during refueling outages.” /d. at 496 (¥ 332). A staff large enough
to perform these functions without overtime would be idle much of the
time during normal operation. Moreover, the quality of safety-related
maintenance is often enhanced when it is begun and completed by the
same crew, particularly where some of the employees have special skills.
Licensees must balance these various considerations. /d. at 496-97
(99 332-333).

system, licensec stated that it does not consider ‘his particular computer printout as official
documentation. As the history n the data base expands, its reliability will be enhanced. In the
meantime, machinery history is maintained on cards and not through the use of this computer printout
See Shovlin, eral, fol Tr 13,533 a1 38-39
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With that in mind, the Board turned to the evidence. It heard from
three witnesses, all current or former TMI maintenance employees.
Their testimony reflected the whole range of views on overtime. Some
employees personally disliked it but felt compelled by management to
work overtime, some liked it for the extra money, and some were
neutral. /d. at 497-98 (19 335-338). The Board considered the testimony
highly subjective and was unable to determine if license~ had had sound
overtime practices or not. But it relied heavily on a staff inspection
report that found no evidence that licensee's use of overtime had affect-
ed the quality of the maintenance performed. /d. at 498-500
(99 339-342). The Board also found that TMIA's concerns — not sup-
ported by the record — were, in any event, mooted by a subsequent
staff statement on overtime, IE Circular No. 80-02. /d. at 500 (Y 343).

The Board's decision belies TMIA’s characterization of it as “shoddy
treatment.” The decision is consistent with the testimony and other
evidence, and we have been given no reasonable cause to disturb the
Board's findings on maintenance overtime practices.” Insofar as TMIA
objects to the Board’s mootness finding, we would agree that the mere
adoption by the staff of a new “policy” on overtime does not in and of
itself moot TMIA's issue. Unless the policy amounts to a regulatory re-
quiremeni or a party agrees to be bound by it, therz is no assurance that
the standards enunciated in the policy will be observed and enforced.
But as we explained at p. 1243, supra, since the Licensing Board’s
decision, the Cormamission has adopted a new overtime policy (embodied
in Generic Letter No. 82-12), and licensee has agreed (o be bound by
it.® The policy, which discourages routine heavy use of overtime and
sets guidelines for those inevitable occasions when overtime will be
necessary, expressly applies to key maintenance personnel and major
maintenance work. Deviation from the guidelines is permitted only if
senior manageinent, taking account of personnel effectiveness, author-
izes it. Generic Letter No. 82-12, supra, Attachment at 2-3. In our view,
this new policy, binding on licensee, is an adequate response to TMIA's
stated concern in contention 5 about the “extensive™ use of overtime
for maintenance work.

38 Hearing from additional witnesses, as TMIA urges, wouid not have added to the scope of the tes-
timony presented 1o the Board (see p. 1257, supra), or made the empioyees’ personal views on overtime
Jess subjective. See LBP-21.32, supra, 14 NRC at 498 (1 339)

59 A noted at p. 124), supra, licensee has incorporaled the new overtime resirictions inlo its technical
specifications. As such, they become part of ils operating license and are legaily binding See Portland
General Electric Co. (Trojan Nuclear Plant), ALAB-531, 9 NRC 263, 272.73 (1979)
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VI. MANAGEMENT RESFONSE TO THE TMI-2 ACCIDENT

In CLI-80-5, supra, 11 NRC at 409, the Commission directed the Li-
censing Board to consider {as Issue 10)

whether the actions of Metropolitan Edison’s corporate or plant management (or
any part or individual member thereof) in connection with the accident at Unit 2
reveal deficiencies in the corporate or plant management that must be corrected
before Unit | can be operated safely| ]

Licensee and the staff presented direct evidence on this issue, but none
of the intervenors did. The staff, and Licensing Board as well, focused
principally on the flow of information, during and after the accident,
from licensee to the NRC, the Commonwealth, and others.* On appeal,
TMIA argues that the Board has not resolved Issue 10, and that there is
no reasonable assurance that licensee has corrected all the asserted
management problems revealed by the TMI-2 accident.

A. Witpess Credibility

TMIA first complains that the witnesses presented by licensee on this
issue were not credible. Those witnesses were: William S. Lee, Presi-
dent of Duke Power Company, who served as au assistant to Herman
Dieckamp (GPU President) beginning a week after the accident; William
Wegner, a consultant from Basic Energy Technology Associates, Inc.
(BETA): and Robert W. Keaten and Robert L. Long (see note 48,
supra}, two members of licensee’s management. While we would not go
so far as to find them “not credible,” we do find that the direct testimo-
ny of licensee’s witnesses was not particularly probative or responsive to
the issue at hand. But we also find that the Licensing Board appears to
share that view, inasmuch as it did not rely on their testimony to any sig-
nificant extent in reaching its conclusions on Issue 10.

For example, after summarizing Lee’s testimony, the Board noted
that Lee described his view of licensee’s response to the accident after
he arrived on the scene one week later, rather than licensee's response
at the time — which is the focal point of the “information flow” issue.
LBP-81-32, supra, 14 NRC at 539 (¥ 465). See Lee, fol. Tr. 13,251. As
for Keaten and Long, the Board found their testimony “more pusitive

% Also included under Issue 10 was the Board's brief discussion of the then-ongoing Department of
Justice investigation into certain of licensee’s past practices. Se¢ LBP-81-32, supra, 14 NRC at 557
(99 504-506). This matter came 10 be known as the “Hartman allegations™ and is discussed more fully
in ALAB-738, supra. 18 NRC at 183-92. See also p. 1205, supra; pp. 1276-78, infra.
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than appears warranted,” and does not rely on it for any substantive
findings. LBP-81-32, supra, 14 NRC at 539 /1 466). See Keaten and
Long, fol. Tr. 13,242.%" The Board found the “broader perspective” of
Wegner's brief testimony on this issue “more accurate.” According to
him, the problems that led to the accident were shared throughout the
civilian nuclear power industry. At the time of his testimony before the
Board, Wegner considered it still too early to expect that all of the deep
seated problems would be corrected. He essentially concluded, however,
that licensee was making progress in that direction, sufficient to permit
restart. Wegner, fol. Tr. 13,284, at 33-35. Other than summarizing his
testimony, however, the Board does not appear to have given it any par-
ticular weight on Issue 10. Indeed, Wegner’s testimony is so general and
biief that the Board would have been hard pressed to use it as support
for any specific finding.

Thus, although the testimony of licensee’s witni¢sses on Issue 10 was
not especially useful, it also did not provide the evidentiary basis for any
critical finding by the Board. Accordingly, we see no error in the Board’s
decision in that regard.

B. Information Flow
1. Motion to Reopen (TMIA Exhs. 49 and 50)

TMIA argues that the Licensing Board erred in rejecting two exhibits
it offered in conneciion with a motion to reopen the record on Issue 10.
TMIA Exh. 49 is a March 1981 report by the Majority Staff of the U S.
“House of Representatives Committee on Interior and Insular Affairs, en-
titled “Reporting of Information Concerning the Accident at Three Mile
Island.” It is known as the “Udall Report” and is critical of licensee's ac-
tions on March 28, 1979, the date of the TMI-2 accident. TMIA Exh. 50
is actually TMIA's July 2, 1981, Motion to Require Further Develop-
ment of the Record. Attached to the motion is a June 1981 review of
the Udall Report by Edward C. Abbott, a Senior Feliow for the NRC’s
Advisory Committee on Reactor Safeguards (ACRS). Abbott agrees
with the Udall Report’s conclusions.

According to TMIA, “[tlhe Board took official notice of every other
federal government report on the information flow topic,” except for
the Udall Report. That was the only such report that concluded that two
of licensee's officials, former TMI Station Manager Gary Miller and

91 The Licensing Board could also have fairly described it as “self-serving™. in our view, the testimony
is more self-serving than s ordinanly expected from a proponent’s own statement.
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former Met Cd Vice President John Herbein, “deliberately withheld in-
formation™ on the day of the accident from state and federal officials.
TMIA’s Brief at 24. The others, in particular Staff Exh. 5, NUREG-
0760, “Investigation into Information Flow During the Accident at
Three Mile Island” (January 1981), at 11, concluded that, while licensee
was “not fully forthcoming on March 28, 1979," neither did it intention-
ally withhold information. In TMIA's view, the Licensing Board relied
too heavily on NUREG-0760: it used facts selectively and is therefore
not a credible document. It asserts that the Board should have formally
admitted the Udall Report and Abbott's review to provide more balance.
TMIA also offered, a week after it moved to reopen, to provide wit-
nesses to sponsor the two exhibits. Tr. 22,997-98. On appeal, TMIA re-
quests that we review “sua sponte” [sic: de novo) all of “the raw mate-
rials” on this subject. TMIA’s Brief at 25.

The record on information flow during the accident had closed several
months before TMIA filed its motion to reopen for receipt of Exhs. 49
and 50. TMIA was therefore obliged 10 show that the motion was timely
and addressed a significant issue, and that it might alter the outcome.
Diablo Canyon, supra note 50, 11 NRC at 279.% Also, the Board had ex-
plained on several occasions earlier in the hearing that the Udall Report
was not the type of matter of which the Board could take official notice
and that, for it to be treated as formal evider.ce, it must be proffered in a
timely fashion and sponsored by a witness. Tr. 12,006-07, 20,776-82,
21,011-15. See Duke Power Co. (William B. McGuire Nuclear Station,
Units | and 2), ALAB-669, 15 NRC 453, 477 (1982).

Several months later, on the last day of the hearing, when TMIA for
the first time formally tendered the Udall Report with possible witness
sponsorship, the Beard was justified in finding that it was aot a timely
offer. Further, TMiA conceded that the raw material in the Udall
Report was essentai'v the same as in NUREG-0760, which was in
evidence. TMIA Exi:. 50, Moiion at 2. Only the conclusions differed.
Thus, as to both the Udall Report and Abbott’s review, the Board
stressed that, because it ' .ne Board) was responsible for reaching conclu-
sions on licensee’s response to the accident, the conclusions of others
would not be of any particular value. Tr. 22,998-99. In other words,
while the facrs as to what happened were important (and were in evi-
dence in NUREG-0760), the opinions of the Udall committee and
Abbott would not have influenced the Board's decision one wav or the

92 TMIA incorrectly states the stafl “endorsed™ its motion. TMIA's Brief at 24 Rather, the stafl did
“not interpose an objection” and suggested that, if the Board granted the motion, it should also admit
into evidence other reports, which were moie favorable 1o licensee's position. Tr 22,965
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other. We agree with the Board here that, once it is fully apprised of the
facts, it is able and obliged to form its own conclusions. This is not a sit-
uation involving the competing opinion testimony of expeits in a techni-
cal field. Thus. the Board did not err in denying TMIA’s motion.

The important consigeration is that, despite TMIA's contrary repre-
sentation to us, the Roard treated equally all of the various governmental
reports and memoranda concerning informztion flow that were not ad-
mitted into evidence. It did not take official notice of any of them or
make any findings solely on the basis of such extra-record material. The
only actual evidence on this issue was NUREG-0760 (Staff Exh. 5), and
it was properly sponsored by a witness, who thus was available for cross-
examination. See LBP-81-32, supra, 14 NRC ar 540-42 (99 469-471)
Nevertheless, the Licensing Board was unquestionably aware of the con-
flicting conclusions reached on basically the same underlying daia. In
fact, to demonstrate its awareness of these views it set forth and dis-
cussed significant portions of the Udall Report and other documents. /d.
at 546-51 (%9 482-489). Furthermore, the Board was not wholly persuad-
ed by the conclusions and terminology of NUREG-0760 either.” The
Board “interpreted” the statement in NUREG-0760 that licensee was
“not fully forthcoming” in providing information as meaning that licen-
see’s officials intentionally — i.e., consciously — held back infcrmation,
possibly because they did not appreciate the severity of the situation.
The Board agreed with former Commissioner Hendrie's comment that
this was “‘cold comfort indeed.” /d. at 544 (1 477).

In sum, we see no purpose that would have been served by the formal
receipt into evidence, at the eleventh hour, of the Udall Report and Ab-
bott’s review of it. The factual material discussed by both was already in
evidence, and the Board was aware of the differing conclusions reached
on those same data by several different entities. There is no error in the
Board’s evidentiary rulings on TMIA Exhs. 49 and 50.

2. John Herbein and Gary Miller

TMIA's principal argument in regard to the Board’s treatment of
Issue 10 is that the Board failed to pursue thoroughiy the roles of licen-
see officials John Herbein and Gary Miller in responding to the
accident. For example, TMIA cites an instance where Miller (former

93 TMIA also attacks the credibility of NUREG-0760, contending that a' a December 1921 pudlic meet-
ing its author, Victor Stelio, in essence recanted his earlier conclusions and now agrees with the Udall
Report. TMIA's Brief at 25 But in a subsequent memorandum to Commussiones Gilinsky, served on
the parties on March 10, 1982, Stelio states that his views on information flow “remain unchanged”
from those expressed in NURECG-0760




TMI Station Manager) knowingly provided incomplete information to
Commonwealth official William Dornsife. See Staff Exh. 3§,
NUREG-(0760, at 108-1 to 108-3, 112-1 to 112-5. Acco-ding to TMIA
the Board should have questioned Dornsife about this matter at the
hearing. As for Herbein, TMIA contends that he demonstrated bad judg-
ment on several occasions (e.g., assertedly pulling Miller offsite at the
height of the emergency to meet with Lieutenant Governor Scranton)
Acknowledging that it (TMIA) declined to litigate this matter, TMIA
argues that the Board was “derelict in its duty” to pursue Herbein's con-
duct on its own. TMIA’s Brief at 27. The implications for the public
health and safety are significant, according to TMIA, because of the
high level position Herbein held with licensee. TMIA also expresses con-
cern that the Board did not examine fully how the involved individuals
interpreted the events of March 28, 1979

It would certainly be unfair to suggest that the Board did not devote
considerable attention to licensee’s role in providing the Commonwealth
and the NRC with information at the time of the accident. See generally
LBP-81-32, supra, 14 NRC at 537-55 (19 461-497). It is apparent from
the Board’s opinion itself, however, that not all the questions concerning
information flow were fully explored on the record. In addition to raising
questions about the principal evidence, NUREG-0760 (see p. 1261,
supra), the Board identified a number of points or witnesses that could
have been pursued further. See, e.g., id. at 543-44 552 (99 475, 476,
491)

But with respect to Miller, the Board stressed that no party had alleged
he was unfit for his then-present position as Manager of the Startup and
Test Department, and that intervenors had not questioned available wit-
nesses on Miller’s actions. Conceding the relevance of personal integrity
te any job, the Board concluded Miller’s role in the flow of accident in-
formation had assumed less i aportiunce in view of Miller's change in job
duties. /d. at 545 (1 479). T Board made similar observations concern-
ing Herbein. It noted TMIA's failure to litigate this matter in a timely
fashion and found particularly significant the Commonwealth’s and the
stafi’s decisions not to challenge Herbein's fitness _r a management
position. /d. at 551-52 (Y 490). Also influenced by the Commission’s ap-
parent determination not to take enforcement action with respect to in-
formation flow, the Board concluded it would not be worthwhile, from a
public health and safety standpoint, to ~ aduct further inquiry on its
own, especially given its limited investigatory resources. /d. at 552-53
(99 491-493).

Although we have both the benefit of hindsight and an appreciation
for the Board’s enormous task in conducting this prolonged hearing on a
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plethora of issues in addition to those dealing with management
competence, we agree with TMIA that the Board should have pursued
the inquiry into information flow more fully on its own. Despite the ab-
sence of active intervenor participation on this issue, the Board was
nonetheless obliged to make all reasonable efforts to resolve lingering
questions. In CL!-79-8, supra, 10 NRC 141, the Commission ordered
the Licensing Board to conduct a hearing on specified issues. In
CLI-80-5, supra, 11 NRC 408, it further “directed" the Board io exam-
ine 3 broad issues and 13 specific ones including the actions of licensee's
management in response to the TMI-2 accident. Neither the hearing
itself nor the litigation of the specified issues was dependent upon the
active participation of intervening parties. In the course of hearing and
deciding those issues, the Licensing Board was thus bound "to ensure
that it receiveld] all information necessary to a thorough investigation
and resolution of the questions before it ** CLI-79-8, supra, 10 NRC at
147 %

Tc be sure, the Board’s lack of its own investigating team and lack of
authority to direct the staff in the performance of its duties effectively
limit ‘he Board’s ability to comply with the Commission's mandate. See
Carolina Power and Light Co. (Shearon Harris Nuclear Power Plant,
Units 1, 2, 3, and 4), CLI-80-12, 11 NRC 514, 516 (1980). But the
Beard can at least call and examine witnesses of whom the Board is
aware and who are likely to have information necessary for the proper
resolution of the issues before it. See generally 10 CFR. § 2.718.% In
this case, the Board could have called Dornsife and another involved
Commonwealth official, Thomas Gerusky, as well as Herbein and
Miller, to testify directly about the communications that occurred
among them on March 28, 1979.%

We also believe the Board was wrongly “influenced by the fact that
the Commission itself, in the context of its oversight of the staff"s en-
forcement actions, elected not to recommend further censure of indi-
viduals because of improper disclosure of information.” LBP-81-32,
supra, 14 NRC at 552 (¥ 492). Generally, where the Commission wants
to foreclose adjudicatory inquiry into a matter in favor of enforcement

9 The Licensing Board's pursuit of this matter is thus distinguishable from a board's raising of an issue
sua sponte in an operating license application proceeding. See |10 CF R § 2760a

95 1t is clear from Summer, sup-o 14 NRC at 1152-57, that, in the proper circumstances, NRC adjudica-
iory boards are empowered (o cail witnesses to help develop the record Our strong criticism of the Li-
w2nsing Board’s effort in that case 10 call outside consultants 1o give experr tesiimony is easily distin-
guished from the situation here, where the needed testimony concerned the witnesses' factual
recollections, more than expert opinions.

9 The Board obviously had several other individuals in mind as well who might be able 1o contribute
testimony. See LBP-81-32, supra, 14 NRC at 552 (1491)
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action, it so indicates unambiguously, as in the case of the O and VV
incident. See p. 1231, supra. Here, the Board cites, and we are aware of,
no expression or even suggestion of such a Commission intent with
regard to the information flow issue ¥ Moreover, we view it as unwise
for a board to give too much weight to enforcement action or the lack
thereof. The Commission’s enforcement program has a different purpose
and scope than adjudication. Further, the independence of the adjudica-
tory boards is essential to preserve the integrity of the hearing process.
The Commission itself noted in South Texas, supra, 12 NRC at 289, that

lal decision by the Director of Inspection and Enforcement in an enforcement
action does not bind a [llicensing board in an operating license adjudication from
making a decision which would further restrict, or even deny a license for, the oper-
ation of a facility. The [bjoard must make its decision based upon the record in the
case before it

The same should apply for a special proceeding such as this, particularly
when the Board has been airected to hear certain issues that may also be
subject to enforcement action.

Be that as it may, we see no purpose that could be meaningfully
served at this late date by requiring further hearing on Herbein's and
Miller’s actions on the day of the accident. Apart from denial of restart
authorization, the Board correctly observed that “the most adverse out-
come of such an inquiry . . . would be the removal of Mr. Herbein from
some or all of his proposed duties.” LBP-81-32, supra, 14 NRC at 552
(1 491) (footnote omitted). The same would be true for Miller. That has
effectively been accomplished: neither is now employed by GPU
Nuclear, the actual licensece subject to NRC jurisdiction. See notes 3 and
45, supra.

Although TMIA suggested to the Licensing Board that this would be
an appropriate remedy, it now argues on appeal that the removal of
these licensee officials does not “exonerate the corporate entity
... ultimately responsible. . . ." TMIA Exh. 50, Motion at 3; TMIA's
Brief at 27. We would agree that, if further hearing established signifi-
cant improper action by Herbein and Miller — or indeed any employee
— the corporate entity itself must bear some of the responsibility. The
degree would depend on the circumstances and conduct involved. In
that sense, then, the corporate entity can never be held blameless for
past acts. Put the question here is whether the corporate entily can rea-
sonably assure more 1.sponsible conduct by its managers in the future.

97 Indeed, it is by no means clear that further enforcement action is out of the question Various in-
vestigations of TMI are sull under way and inquiry into the information flc w 1ssue may well be included
See. ¢z, Board Notifications BN-[83)-117 (August 4. 1983} and BN-8)-15. (October 3, 1983)
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A corporate entity is a “person” in the legal s¢ ' that it can sue and be
sued and incur responsibilities, but in a real « ;1.5 it can “act” solely at
the direction of individuals. Replacing high le\ 2| nanagers can therefore
effect a corresponding substantive change in the philosophy and overall
behavior of management. In this connection, we stress that we find only
that the Board erred in not pursuing the Herbein and Miller matter
further; we do not pass judgment on their actions. Nonetheless, it
cannot be gainsaid that their absence from the ranks of licensee’s manag-
ers removes a large hurdle in licensee’s path to proving it is competent
to manage TMI-1 in a safe manner.”

3. The Dieckamp Mailgram

On May 9, 1979, Herman Dieckamp, President of GPU, sent a mail-
gram to Congressman Moiris Udall in an effort 1o correct assertedly er-
roneous information about TMI reported in the New York Times the day
before. The story concerned a “pressure spike™ that had occurred within
the TMI-2 containment at about 1:50 p.m. the day of the accident. As
the Licensing Board explained, this “was a sudden increase in contain-
ment pressure from about 3 to 28 psig, followed by a rapid decrease to 4
psig. . . . It was caused by a sudden burning or explosion of hydrogen,
which would be symptomatic of core damage.” LBP-81-32, supra, 14
NRC at 555 (1 499). This increased pressure initiated containment
spray. There are conflicting statements, set out in NUREG-0760, as to
how several employees in the TMI-2 control room interpreted this at
the time. Licensee did not report the pressure spike to the NRC or the
Commonwealth, however, until a day or so after it occurred. /bid.
(1 499). The pertinent part of Dieckamp’s mailgram for our purposes
here is his statement that

[t}here is no evidence that anyone interpreted the “pressure spike” and the spray
initiation in terms of reactor core damage at the time of the spike nor that anyone
withheld any information.

Staff Exh. 5, NUREG-0760, at 117-1.
The staff investigated this matter to determine il Dieckamp’s mail-
gram contained a material false statement in violation of =cction 186 of

98 We also note thzt the “corporate entity” to which TMIA refers has been denied permission (0 oper-
ate TMI-1 for more than five years. Virtually every aspect of its plant managemeni and operalion has
undergone, and will continue 1o be subject 1o, scruliny by the NRC and mynad sxternal organizations
(including intervenors) greater than that 1o which most other plants are subjected. Thus, it cannot be
fairly said thai the corporate eniity has escaped sanction for its acticn in connection with the T™MI-2

accident.
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the Atomic Energy Act, 42 U.S.C. § 2236, and concluded it did noi. /d.
at 45-46. The Licensing Board considered this matter mor. broadly, in
terms of its implication for management integrity. Nonetheless, it
agreed with the conclusion of the staff witness who testified on this
issue that Dieckamp believed the statement was true when he made it
As the Board saw it, the staff’s inquiry into the matter was “equal to or
better than any the Board could make.” Thus, it regarded the staff view
as “reliabie enough to set the matter to rust.” LBP-81-32, supra, 14
NRC at 556 (1 501). See also ibid. (1 503). The Board equivocated,
though, commenting that, in retrospect, perhaps it should have pursued
the matter by recalling Dieckamp to testify. /bid. (1 502).% It decided
against this, however, because it would mean “substantial delay” in issu-
ing its decision and “a serious distraction” from the other important
issues involved in the proceeding. /bid. (1 503).

TMIA thus complains that the Board erred in not resoiving this issue
as part of its overall responsibility to resolve Issue 10. We agree. The
Board itself essentially conceded both the importance of this issue to
management integrity and the unresolved nature of it. See Tr. 13,063,
13,060.'® As is the case with the actions of Herbein and Miller on the
day of the accident, the Board was obliged to pursue the circumstances
of the Dieckamp mailgram as best it could, given the limits on its au-
thority and resources. See pp. 1262-63, supra. Indeed, we think the
Board greatly underestimated its own ability to ferret out the facts, while
overestimating the thoroughness of the stafl's inquiry on this matter.

In the first place, the staff’s review of the matter was solely from the
standpoint nf whether Dieckamp had made a material false statement as
that term . used in the Atomic Energy Act. See Staff Exh. §,
NUREG-0/60, at 45-46. That narrow focus was bound to have in-
fluenced the staff investigators in the questions they asked and conclu-
sions they reached.'”

9 When Dieckamp testified on other issues, neither the Board nor any party questioned him with
regard 10 the mailgram to Congressman Udall. Further, licensee presenied no testimony on this subject
at the hearing. LBP-81-32, supra. 14 NRC a1 556 (% 502)

100 Our citation 10 Tr. 13.063 refers to lines 20-23. These are identified by A as the witness's words.
1t is ciear from the context, however, that it is the Board speaking, beginning with line 16

101 The Board stated that staff witness Norman C. Moseley “made it clear (when testifying] that [E did
not rest entirely upon such narrow grounds as duty to report under the Atomic Energy Act” fbd
(9 501) 1t infers this [rom Moseley's statement that he believed Dieckamp thought he ( Dieckamp) was
v 2 truthful at the time he sent the mailgram See Tr. 13.063-64 We do not agree with the Board's as-
sessment of the scope of the staff inquiry. Moseley's statement was no more than a specific answer to
the Board's specific leading question during the hearing. It raveals little or nothing about the scope of
the staff"s actual inquiry while under way If anything, the transcript shows Moseley thought there might
be dilferent ways to interpret Dieckamp's statement, but “ecause Moseley did not believe they were
worth pursuing, he suggested that the Board question Dieckamp about it See Tr 13,062 This hardly
shows breadth in the scope of the stafl"s approach to this matter

1266




More important, though, is that the stafl"s investigative report, upon
which the Board was so willing to rely, is wholly conclusory. It is devoid
of any explanation of why the staff believed some of those it
interviewed, but not others — namely, those whose statements suggest-
ed knowledge or a suspicion (by one or more persons) as (o the cause of
the pressure spike at the time it occurred.'” Wiin respect to Joseph
Chwastyk, Brian Mehler, and Theodore llljes, the staff just summarily
concluded that their respective recollections about the pressure spike
and its possible connection to the presence of hydrogen were “in error”
or occurred after March 28, 1979. /d. at 28, 29.' Nor do the excerpts of
these individuals' statements to the staff investigators, appended to
NUREG-0760, supply any basis for the staff"s conclusions. See id. at
57-1 10 57-11. 59-1 to 60-1, 77-1 to 81-1, 87-1 to 89-2, 91-1 to 91-6.
Finally, it is not readily apparent that the staff even interviewed the
principal individual involved in this incident, Dieckamp himself. The
transcript suggesrs the staff interviewed him on the subject of the
mailgram, but NUREC-0760 does not include any reference to such an
interview. See Tr. 13,063: Staff Exh. 5, NUREG-0760, at 22-31, 45-46,
Appendix B at 1-5 (list of attachments) .

Thus, the Board did not have a reasonable basis for relying on the
staff"s investigation of this matter. Notwithstanding the additional delay
it would have caused, and as in the case of Herbein and Miller, the
Board should have pursued the matt2r on its own by seeking testimony
from Dieckamp, those in the control room at the time of the pressure
spike, and those from whom Dieckamp got the information conveyed in
his mailgram. But unlike Herbein and Miller, Dieckamp is still a high
level “presence™ at GPU Nuclear. Although he was recently replaced as
Chairman and Chief Executive Officer of GPUN, he remains a Director
there and thus will continue to participate in the management of GPUN,
albeit to a far lesser extent. Notice to the Commission. er al. (February
6, 1984). It is not unreasonable to expect that, as a former Chairman
and CEO, Dieckamp will have a more commanding voice in directing
the affairs of GPUN than many of his fellow members of the Board.
Moreover, he sent the mailgram to Congressman Udall in his capacity as
President of the parent firm, GPU — a position he still holds (along
with Chief Operating Officer and Director).

102 None of these persons testified before the Licensing Board on this subject

103 The fact that orher persons interviewed did not have similar personal recollections is irrelevant 10
the Dieckamp mailgram inquiry It is important here 10 emphasize what 1s at issue i this regerd and
what 15 not. First. was there evidence that anyone interpreted the pressure spike and containment spray
in terms of core damage ar the nme of the spike. and was any such information withheld”? Second, on
what information. and from what source(s) did Dieckamp base s statement”
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We therefore believe that it is important that this matter be further ex-
plored by the Licensing Board so as not, in the Board's own words, to
“leave it dangling.” Tr. 13,060. Again, we do not suggest any wrongdo-
ing by Dieckamp; the record as only partially developed does not permit
a determination one wayv or the other. Accordingly, we remand to the
Board for further hearing on the significance of Dieckamp’'s mailgram
vis-a-vis licensee’s competence to manage TMI-1 safely

We recognize that such a hearing, now five years after the fact, may
not be particularly fruitful. Memories fade, making selective recall a
problem. But unlike the staff and Licensing Board, we believe it is worth
some additional effort, even at this late date. See LBP-81-32, supra, 14
NRC at 556 (1 503). Although delay and distraction were disincentives
to reopening in 1981, they do not figure as prominently now. In fact, it
would seem logical for the Board tc pursue this matter at the same time
it commences hearing on the training issues we have remanded above
See p. 1239, supra. Moreover, the scope of the Board’s inquiry is rela-
tively limited. As we pointed out at note 103, supra, the focus should be
on (1) whether anyone interpreted the pressure spike and containment
spray, at the time, in terms of core damage, and (2) who or what was
the source of the information that Dieckamp conveyed in the mailgram

VII. CORPORATE ORGANIZATION

Two of the issues the Commission directed ihe Licensing Board to
consider at the hearing ire

(1) Whether Metropolitan Edison’s command and admimistrative structure, at
both the plant and corporate levels, 1s appropriately organized to assure safe op-
eration of Unit |

« » «[and)
whether the relationship between Metropohitan Edison’s corporate finance and
techriical department i1s such as to prevent financial considerations from having
an improper impact upon technical decisions| ]

CLi-80-5. supra, 11 NRC at 408-09. As in the case of Issue 10 (see p
1258, supra), licensee and the staff presented testimony on these
subjects, but intervenors did not. In each instance, the Board resolved
the issue favorably to licensee. LBP-81-32, supra, 14 NRC at 412, 518
(19 67. 401). TMIA's objections to the Board’s decision generally paral-
lel those it raised in connection with Issue 10. According to TMIA, the
Board erred in resting its decision on only the unreliable, self-serving
testimony of licensee and staff witnesses; consequently, its decision
does not really resolve either issue. But unlike the case of Issue 10, we

1268




disagree with TMIA and find that the Board did a thorough job of devel-
oping the record on Issues 1 and 6. Further, it satisfactorily resolved
each. See id. at 403-41, 514-18 (19 46-162, 387-401)

A. Command and Administrative Structure

With respect to the organization of licensee s corporate structure
(Issue 1), TMIA's principal point goes to the reliability of the various
witnesses.'™ In TMIA's view, NRC staff witnesses Lawrence P
Ciocker, Frederick R. Allenspach, Richard R. Keimig, and Donald R
ilaverkamp lack the necessary expertise to testify on the proper manage-
ment structure of a nuclear power plant. TMIA further disputed their ob-
jectivity and credibility. BETA consultants William Wegner and Murray
E. Miles, called on behalf of licensee, assertedly have no management
related experience or training. William S. Lee, President of Duke Power
Company and another licensee witness, lacked objectivity and credivility
because of “his prominent position in the nuclear industry.” TMIA's
Brief at 20. TMIA argues that the Board was obliged to inquire beyond
therr testimony

The curricula vitarum and testimony of these witnesses refutes
TMIA’s broad attack. Staff witnesses Crocker and Allenspach conceded
they lacked formal management training, but their experience over the
years in the military, research, and the AEC/NRC qualifies them to
testify on this subject. Tr. 11,990-91. See Resuines of Lawrence P
Crocker and Frederick R. Allenspach, fol. Tr. 12,653 More
important, perhaps, is their principal authorship of NUREG-0731,
“Guidelines for Utility Management Structure and Technical Re-
sources,” supra. This report — still in draft form and prepared in re-
sponse to the TMI-2 accident — represents the NRC staff's current
guidelines for utility management

Both the Commission, through its early acknowledgment of the lack
of standards in this area, and the Licensing Board, in its recognition of

M TMIA also accordingly complains about (he Board's rejection of TMIA's pr
topic, which would have found the wilnesses unrehiable
5 The same can be said for Keimig and Haverkamp See Resume
11.946. Resume of Donaid R Haverkamp, fol. Tr 934
TMIA s treatment of Haverkamp. who at the time of his testumony was a Senior Res
TML. is particularly unjustified TMIA states that hus “obsectivity in evaluating GPI
structure was questioned " TMIA's Brief at 20 The implication is that there was a reason 10
jectivity. Review of the portion of the transcript upon whic! TMIA relies shows ne
he members of the Licensing Board took the occasion of Haverkamp s appearance
general question she had “wanted 15k f resident inspeciors for a

nspector maintain his independence when he 1s the NRC person on-s

v
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the inherent shortcomings in the NUREG-0731 guidelines, demonstrate
that this is new territory to explore. CLI-80-5, supra, 11 NRC at 409-10;
LBP-81-32, supra, 14 NRC at 429 (1 118). The staff’s testimony,
however, reflects an earnest effort to look at the right factors — the ex-
perience of numerous utilities, the recommendations of various TMI-2
investigations and studies, and the views of the American Nuclear
Society. Tr. 11,984-90.

TMIA’s assertion that William Wegner and the other consultants
from BETA have no management training or experience is similarly
unwarranted. Wegner served for 15 years as Deputy to Admiral Hyman
Rickover, Director of the Department of Energy’s Division of Naval
Reactors. Wegner's responsibilities in that position were extensive. Per-
haps most relevant here is that he developed the Navy’s senior officer
training program, the purpose of which was to prepare commanding offi-
cers to manage the engineering operations under their control. Wegner's
colleagues at BETA also have impressive credentials that show their ex-
pertise to testify on management issues. See Wegner, fol. Tr. 13,284,
Attachment 1.'%

TMIA questions William Lee's objectivity and credibility because of
his prominent position in the nuclear industry. Yet .t is that prominent
position ~ President of Duke Power Company, a recognized leader in
the field by virtue of its experience in the design and construction, as
well as operation, of commercial nuclear reactors — that qualifies Lee !o
testify on the indicia of good management. See, e.g., LBP-81-32, supra,
14 NRC at 408, 430 (19 56, 120-121).'" His testimony is favorable to
licensee, as one would expect, especially in view of his role assisting
Dieckamp soon after the accident. See p. 1258, supra. See generally Lee,
fol. Tr. 13,251. But we are unable to conclude that his testimony is so in-
herently biased or incredible as to render it unreliable.

TMIA argues that the Licensing Board should have gone beyond the
proffered testimony, but it does not explain what more the Board should
or could have done. The record clearly shows the Board’s active partici-
pation in the litigation of Issue 1. It requested licensee’s high level
managers to appear and testify at the hearing, it was liberal with regard

106 [nterestingly, TMIA in a later motion 1o reopen was more than willing 10 admit and rely on BETA's
expertise. Through that motion, TMIA sought reopening on the basis of 2 more recent BETA Report,
which criticized licensee's management on the basis of efficiency, not safety See ALAB-738, supra, 18
NRC at 198-99

107 We thus distinguish Lee’s testimony on management organization from his testimony on Issue 10,
licensee's response 19 the TMi-2 accident, which we found not particularly probative or responsive. See
p. 1258, supra.




to the scope of cross-examination, and it questioned the witnesses exten-
sively itself. LBP-81-32, supra, 14 NRC at 401, 431 (19 41, 125). See,
eg, Tr. 11,537-76, 13,263-81, 13,300-23. Further, the Board doggedly
pursued the subsidiary issue of licensee's operational quality assurance
program virtually on its own. LBP-81-32, supra, 14 NRC at 424-28
(99 107-115). Unlike the matters discussed in Section VI above, the
Board did not leave open any fruitful areas of inquiry regarding licensee's
management structure.

Most of TMIA's criticism of the Board's decision on Issue | is thus
directed at the source of the evidence supporting that decision, rather
than the substance of either the evidence or the decision. TMIA,
however, challenges several particular Board findings. The first is that
“[ilndividual members of the management organization appearing
before us seemed to have a clear understanding of their responsibilities,
limitations, and the resources available to them.” /d. at 410 (1 59).
TMIA claims this is “irrelevant to a conclusion of management
competence.” TMIA's Brief at 21. TMIA's point has eluded us, for a
manager’s understanding of his or her responsibilities in any organiza-
tion is an integral part of overall management competence. TMIA also
contends that the Board's favorable comment on the demeanor of licen-
see's managers at the hearing is likewise “irrelevant.” In this
connection, it argues that the Board erred in finding several of these
managers competent. /bid. But the Board's observations about the wit-
nesses’ demeanor were entirely appropriate and relevant to — albeit not
controliing on — the matter of their competence.'” As the Board
explained,

[clonsidering the many days spen: by scme of them under cross-examination, the
opportunities to reveal incompetehce were abundant, but none of them appear(s] to
be incompetent or intellectually Unsuited for his assignment. They are very serious
about their responsibilities but appear (0 be confident in their abilities.

LBP-81-32, supra, 14 NRC at 431 (1 127).'%®

108 TMIA 's objections to the Board's comments on witness demeanor here are inconsistent with s argu-
m on the role of witness demeanor insofar as Michael Ross is concerned. TMIA's Brief at 33 See p
« Supra.

109 As for the four managers TMIA implies are incompetent. Arnold and Herbein are no longer em-
ployed by licensce GPU Nuclcar (see note 45, supra). we have previously found no basis to question
Shoviin's competence (see p. 1254, supra). and ulthough we have no basis to find Dieckamp not
competent, we have determined that further hesring on the circumstances of his maiigram to Congress-
man Udall is warranted (see p 1268, supra).
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B. Financial/Technical Relationship

As for Issue 6 — whether financial considerations can have an improp-
er effect on technical decisions — TMIA again complains that the Board
erred in relying exclusively on the assertedly unreliable testimony of
li~ - nsee and staff wilnesses, particularly that of Herman Dieckamp.
TMIA questions Dieckamp’s statement that safety always takes prece-
dence over economics.''? It also contends that increased manpower
(including in-house technical support) and expenditures, which licensee
claims it devotes to TMI, do not necessarily mean safer operation.

We see no basis to disturb the Board's findings on Issue 6. Granted,
there was littie evidence on this issue (primarily that of Dieckamp), but
no intervenor even proposed findings on it.""" Unquestionably, Dieck-
amp’s testimony is favorable to licensee, and not surprisingly so. That
alone, however, does not render it unreliable. We have reviewed his
statement anc conclude, as did the Licensing Board, that there are
enough “checks and balances™ within the GPU budget process to assure
that economics wiil not unduly affect technical necessity. /d. at 515-18
(99 392-400). See Dieckamp, fol. Tr. 13,437. We would agree with
TMIA that increased manpower and expenditures do not necessarily
guarantee that safety is licensee's paramount concern. On the other
hand, as the Licensing Board recognized, it is some evidence of GPU’s
willingness to meet “the unique demands of its nuclear obligations.”
LBP-81-32, supra, 14 NRC at 518 (9 400). Moreover, the resolution of
this issue must be viewed in the context of licensee’s commitments and
actions in the many other areas examined in this proceeding. We see no
evidence on this record, and TMIA points to none, that would suggest
that licensee has sacrificed the public health and safety for the sake of
economy. Bur see Board Notification BN-83-152, supra note 97, at 2,
and p. 1280, infra.

VIIl. PROCEDURAL OBJECTIONS

Intervenors have raised a number of objections to the manner in
which the hearing below was conducted. We have already addressed

110 According to TMIA, Dieckamp's statement in this regard conflicts with the evidence on licensee's
“excessive” overtime practice. TMIA's Brief at 22 But as discussed at pp. 1256-57, supra, licensee’s
past overtime practice was not found to be excessive, and, for the future. overtime will be permitted
only in accordance with Generic Letier No 82-12

111 The Board correctly noted that the limited attention devoted to this by the staff was neither “ade-
quately helpful.” nor “entirely correct.” The Board did, however, accept the stafl's assessment that
financial considerations would not unduly influence licensee's technicai decisions. LBP-81-32, supra. 14
NRC at 514-15 (99 389-390)  See Staff Exh 4, NUREG-0680 (Supp. 1), at 26-27
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some of those objections in the context of particular issues to which
they pertain. See, e.g., pp. 1245-48, supra. We now turn to intervenors’
remaining procedural complaints.

A. Intervenors’ Lack of Resources

TMIA charges that the hearing process was a “fiasco.” TMIA’s Brief
at 3. It stresses the wide imbalance of resources between it, on the one
hand, and licensee and the staff, on the other. In TMIA's view, the Li-
censing Board showed a “callous disregard” for its hardships and made
no attempt to assist it. /d. at 2, 3.

TMIA’s criticism of the Board and hearing process is simply not
warranted. We have noted at numerous instances throughout this deci-
sion the Board's sensitivity to intervenors lack of funds and expertise,
as well as its active participation in assuring the fullest possible develop-
ment of the record on almost all issues. But the fact of the matter is, the
Board could do no more. In CLI-80-19, 11 NRC 700 (1980), the Com-
mission (reluctantly) denied a specific request for intervenor funding in
this case on the basis of advice from the Comptroller General and its
own understanding of the appropriations legislation for fiscal year 1980.
A subsequent Comptroller General letter decision, No. B-200585
(December 3, 1980), concluded that the fiscal year 1981 appropriations
legisiation for the NRC precluded intervenor assistance. Accordingly,
the Commission Chairman directed that any such assistance cease,
including the provision of free hearing transcripts. See Houston Lighting
and Power Co. (Allens Creek Nuclear Generating Station, Unit No. 1),
ALAB-625, 13 NRC 13, 14-15 (1981). Thus, the Board was prohibited
by law from “balancing” the resources of the parties. The very length of
the record and the myriad Licensing Board and Appeal Board decisions
in this proceeding, however, are testament to the meaningful role inter-
venors were permitted to play, and did in fact play.

B. Pace of the Hearing

Both TMIA and the Aamodts complain in general terms that the pace
of discovery and the hearing itself (especially on the cheating matter)
was too fast. But they provide no specifics to aid our review of their
claim. For our part, we can only observe that the hearing stretched over
a period of many months and seemingly adequate opportunity for discov-
ery was provided. We also note again that, except for the specific areas
identified in this decision, the record is fully developed and shows sub-
stantial participation by intervenors in cross-examination of many licen-
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see and staff witnesses. Despite their admittedly limited resources, inter-
venors nevertheless appear to have kept “up to speed” for much of the
hearing, suggesting that the pace was not unfairly rigorous.

The Aamodts complain further that they have been prejudiced by an
oral ruling »f the Licensing Board on January 18, 1982. That ruling
denied them an extension of time in which to supplement their proposed
findings on the cheating incidents. Aamodt Brief at 32. Again, we are
denied the specific dimensions of their argument. The record, however,
reflects the following. All parties had agreed upon a schedule for filing
proposed findings. Because they had not obtained access to all transcripts
as promptly as they anticipated, the Aamodts sought and obtained from
the Board (acting on behalf of the Special Master) two extensions of
time to file. The Board, however, denied a further extension request.
The Aamodts thus filed some findings but subsequently sought to file
others. The Special Master denied the latter attempt, finding no good
cause for their delay. The Aamodts tried once more, and again the Spe-
cial Master found no basis to accept the late material. See Special
Master Memorandum and Order of February 11, 1982 (unpublished);
Special Master Memorandum and Order of April 14, 1982 (unpub-
lished); Aamodt Pronosed Findings (January 18, 1982) at 19-20.

The Aamodts have provided us with no reason to overturn these
several Board and Special Master rulings. They had ample opportunity
to plead their cause below and did not succeed. Further, they have failed
on appeal te show or explain how they have in fact been prejudiced.''?

Although it does not relate directly to the pace of the hearing, the
Aamodts also complain that the public address system at some hearing
sessions was “prejudiciai” to members of the public. Aamodt Brief at
30. Although the Aamodts provide no particular citations to the record
or evidence of such prejudice, the transcript shows an appropriate
degree of sensitivity by the Board to this issue. See, e.g., Tr. 12,141-42.
Appellate review can effectively provide no more. It is, of course, the
hearing participants’ obligaticn to alert boards to this type of problem at
the time it occurs. It must be remembered, however, that the tradeoff
for holding hearings near the reactor site is that the hearing facilities
may well be less than optimum.

C. The Sequestration Order

During the reopened hearing on cheating, the Special Master issu¢ a
sequestration order at the request of some parties. The general purpose

112 We note that the proposed findings were directed to the Special Master, whose decision was in large
pari compatibie with ' .e Aamodts’ view of the reopened hearing on cheating.
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of the order was to prevent witnesses presently or formerly employed by
licensee from discussing their testimony with one another. Tr. 23,532,
The order thus provided that, except for certain exceptions not pertinent
here, no prospective witness was to be in the hearing room while another
witness was testifying. Such witnesses were also precluded from discuss-
ing before or after their testimony ceriain specified matters concerning
the examination process. Special Master Sequestration Order of Novem-
ber 12, 1981 (unpublished).

On the last day of the hearing, the Aamodts orally moved to stay the
hearing pending a separate evidentiary hearing on certain contacts be-
tween licensee’s counsel and two licensee witnesses, allegedly in viola-
tion of the sequestration order. See Tr. 26,712-13. The Aamodts con-
tended that this was evidence of what they believed was a pattern of im-
proper coaching of witnesses by licensee’s counsel. They inferred such
coaching because many of licensee's witnesses were not, in their
opinion, forthcoming in their testimony. Licensee, the staff, and the
Commonwealth opposed the motion. Licensee’s counsel vigorously
denied the charges of impropriety. He ciaimed that the discussion with
two licensee witnesses about the unexpected testimony of an NRC staff
witness did not constitute a breach of the order.'"”

The Special Master denied the Aamodts’ motion. Although he himself
was disappointed in the quality of much of the testimony, he found no
evidence of a pattern of improper witness coaching. He also concluded
that licensee’'s counsel had acted on a good faith interpretation of the
sequestration order. Tr. 26,788-99. A month later, the Aamodts sought
reconsideration, and the Special Master denied that as well. He deter-
mined that the relief requested — a stay and collateral proceeding —
was disproportionate to the limited fact of counsel’s one
communication. The Special Master confirmed his views that there was
no violation of the literal terms of the sequestration order, and that
counsel had acted out of a good faith desire to obtain information useful
in cross-examination of a staff witness who had provided direct testimo-
ny not previously revealed during discovery. Special Master Memoran-
dum and Order of February 9, 1982 (unpublished).

The Aamodts argue on appeal that licensee violated ihe spirit, if not
the letter, of the sequestration order, and that the Special Master's
ruling was thus in error. We find no error in the Special Master’s ruling.
Clearly, there was no literal violation of the order, as the Aamodts
concede. We are also inclined to find no violation of the spirit of the
order. There is nothing in the discussions surrounding the adoption of

113 The testimony concerned the incident involving Husted and P, discussed briefly at p. 1221, supra.
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the order that suggests the parties contemplated its application to the
preparation of licensee’s counsel for cross-examination of a staff witness.
See, e.g., Tr. 23,532-55, 23,838-59, 23.910-11. On the other hand, those
same discussions show the desire of licensee's connsel to comply with
the letter and spirit of the order, while at the same time fulfilling his
professional responsibilities to his ciient. /bid. But even if the action of
licensee’s counsel could reasonably be construed as contrary 'o the
intent of the order, we believe the Special Master’s measured response
was appropriate. Licensee's counsel was bound by his own ethical obliga-
tions to prepare for cross-examination of the staff witness on his
“surprise” testimony. Had that testimony been revealed in discovery or
in a prefiled direct statement, licensee’s counsel surely could have pre-
pared for cross-examination by discussing it with his own witnesses.
There is also no evidence of more than one such instance, or any real
indication that counsel impropc 1y coached any witness. See generally
Consumers Power Co. (Midland Plant, Units | and 2), ALAB-691, 16
NRC 897, 918-19 (1982), review declined, CL1-83-2. supra, 17 NRC 69
(1983). The Special Master thus rightly concluded that counsel had
acted in good faith and no further inquiry or sanction is warranted.

IX. MOTION TO REOPEN: LEAK RATE FALSIFICATION
AT TMI-1

The final matter before us at this juncture is the Aamodts’ motion to
reopen the record to examine allegations of falsification of leak rate data
at TMI-1. In ALAB-738, supra, we granted motions to reopen, filed by
both TMIA and the Aamodts, for hearing cn similar allegations concern-
ing TMI-2 (the Hartman all2gations) and remanded the matter to the
Licensing Board. See 18 NRC at 183-92 for a discussion of the allega-
tions and our disposition of the motions.''* Soon thereafter. we received
a series of Board Notifications, in which the staff concluded, contrary to
its earlier position in Staff Exh. 13, NUREG-0680 (Supp. No. 2), at
9-10, that there were indications of the same practices concerning leak
rate testing at Unit | as had been discovered at Unit 2. See Board Notifi-
cations BN-83-138 (September 2, 1983): BN-83-138A (September 23,

14 Although no party sought review of our decision, the Con.mission has indefinitely stayed that
hearing. Commission Order of October 7, 1983, supra. One month later, a federal Grand Jury handed
down an |1-count ciminal indiciment against licensee's corporate predecessor. Metropolitan Edison, in
connection with the Hartman allegations. On February 28, 1984, Met Ed pleaded guilty 1o one count
and no contest o six others. The remaining four counts were dismissed on the U § Attorney’s recom-
mendation. The company was fined and ordered 10 establish a $1 million fund for emergency planning
Notice to Commission, er al (March 2. 1984) . Autschment (Plea Agreement)
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1983): BN-83-138B (October 6, 1983); BN-83-138C (October 25,
1983). See also LBP-81-32, supra, 14 NRC at 557 (19 504-506). On
January 24, 1984, not long after oral argument of these appeals, the
Aamodts moved to reopen, primarily on the basis of these Board Notifi-
cations and their underlying documents.

UCS supperts the Aamodts’ motion.''* The staff also supports it, on al-
ternative theories. The staff believes that the issue of leak rate testing ir-
regularities at TMI-1 is within the scope of the reopened hearing we
have already ordered on the Hartman allegations. In the alternative, it
argues that the Aamodts’ motion meets the standards for reopening as
we applied them in ALAB-738. Licensee cpposes the Aamodts’ motion
solely on the basis that they have not met their considerable burden of
showing that a different resuit might have been reached had this infor-
mation been considered initially. Licensee's Response to Aamodt
Motion (February 8, 1984) at 4.''* Licensee contends that the Board
Notifications do not contain sufficient facts to provide a basis for
reopening. It thus urges us to await the outcome of the investigations
that the staff indicated in the Board Notifications were under way. ld. at
3-4. Curiously, however, licensee volunteers that it was prepared to liti-
gate Unit | leak rate testing practices at the reopened hearing on the
Hartman allegations. /d. ai 2.

We grant the Aamodts’ motion and remand this matter to the Licens-
ing Board for hearing. We note at the outset that we cannot agree with
the staffl"s belief that alleged falsification of leak rate data at TMI-1 is en-
compassed within the reopened hearing on the Hartman allegations. To
be sure, the matters are closely related. Hartman's allegations, however,
were expressly 'imited to Unit 2.'"" We also noted differences in the
classifications of the leakage pathways for the two units. ALAB-738,
supra, 18 NRC at 192 n.30. Thus, there would have been no basis at that
time for our reopening the record to explore leak rate practices at both
units.

But now the staff has brought to our attention, through its Board
Notifications. its actual change in position with regard to Unit | from
that originally stated in Staff Exh. 13, NUREU 0680 (Supp. No. 2). We
explained in ALAB-738, supra, 18 NRC at 189-90, our belief that, be-
cause the Licensing Board made its managemeni competence decision
subject to the then-ongoing Department of Justice investigation into the

115 TMIA filed no response 10 it

116 Thus, no party challenges the other two criteria considered for reopening — the timeliness of the
Aamodis’ motion or the significance of the matier it raises. See Diablo Canyon, supre. 11 NRC at 879

117 During an interview, in fact, iisrtman stated his belief that the operators at . | never had any
problem getting “good” leak rate dats Faegre & Benson Report, Vol. Four, Hartman In: -view at 76
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Hartman allegations referenced in NUREG-0680, it effectively deter-
mined that consideration of that matter migh: well have made a dif-
ference in the outcome.''®* The same necessarily follows for the new alle-
gations concerning leak rate practices at TMI-1. Indeed, as the staff
notes, the implications of the new allegations are potentially more
significant, inasmuch as they involve the very unit that is the subject of
this restart proceeding. See NRC Staff’s Answer to Aamodt Motion
(February 9, 1984) at § n.3.

Our decision to grant the Aamodts’ Motion is only reinforced by the
Investigative Reports (# 1-83-028 and supplement) and underlying
documents recently served on the parties and us.''"® The ¢ erall conclu-
sion of the reports is favorable to licensee: neither a systematic pattern
of falsification nor a motive to falsify the leak rate data was discovered.
On the other hand, the reports disclosed (1) a lack of understanding con-
cerning record keeping requirements; (2) ignorance (over a period of
several years) by both operating staff and management of the existence
and significance for ieak rate calculations of a “loop seal” in the instru-
mentation system; and (3) inattention duzing the pre-accident period to
work requests that would have highlighted the loop seal problem. These
reports and documents are not before us as evidence. But we believe
they are the type of material that is best scrutinized by the Licensing
Board as part of its review of all of the circumstances surrounding the
leak rate testing practices at Unit 1. Licensee was prepared to address
this matter at the reopened hearing. See p. 1277, supra. Hence, it is logi-
cal that the Licensing Board consider it in conjunction with the hearing
we have ordered on the Hartman ailegations.'?

X. SUMMARY AND CONCLUSIONS

We have considered all the myriad arguments raised on appeal and
have reviewed the extensive record.'? Many of those arguments are

¥ Interestingly, licensee did not argue that iniervenors laiied 10 meet their burden on this point in
their motions o reopen on the Hartman allegations. See ALAB-738, supra. 18 NRC at 189 n 20

? These are the reports .hat licensee requesied we await before ruling on the Aamodts' motion

20 Licensee has informed us that it has commussioned 1ts own investigation on leak rate measurement
practices at TMI-1 and TMI-2. Letter from D B. Bauser 10 Appeal Board (February 7. 1984)
Presumably, it would introduce the results of that inquiry into evidence at the hearing
12! Many of the points raised by inter~nors were not properly preserved for appeal. not fully
developed, not supported by citations to tue record, or based on references to the record or other author
ty that did not support the points for which they were cited. Nonetheless, we have endeavored in this
opinion to discuss specifically all discernible arguments. Those not addressed are without menit

We also stress that the Licensing Board and Special Master issued a total of three very
comprehensive, weil written, and well orgamized opimons and numerous orders solely on management

(Continued)




without merit. Others have been esseniially mooted by the passage of
time, personnel changes, or superseding regulatory requirements. But in
several important areas, we agree with intervenors that the record does
not support the Licensing Board’s favorable findings concerning licen-
see's management of TMI-1. We therefore find it necessary to remand
this proceeding to that Board for further record development in those
areas.

The most significant issue requiring further hearing is training. Be-
cause the safe operaticn of the plant is so heavily dependent upon the
operators’ skill, the importance of training cannot be overstated. The
cheating and related incidents called into question the adequacy and in-
t:grity of licensee’s entire training and testing program. Although we
have found that the reopened record on the cheating itself was as fully
developed as possible,'?? the impact of those findings on ihe Licensing
Board’s earlier conclusions on licensee's training program was not given
the full consideration it warrants. In particular, the Board should have
sought further testimony, in light of the cheating incidents, from the
OARP Review Committee, whose views the Board previously found so
persuasive.

Another important area where the record is not as complete as it
should be concerns the response of licensee’s management to the TMI-2
accident. The Board was obliged to pursue this Commission-mandated
issue as thoroughly as possible. To the extent that it did not satisfactorily
resoive questions concerning the actions of Gary Miller and John Her-
bein in the flow of information the day of the accident, it erred. But be-
cause neither is now employed by licensee, we see no useful purpose in
pursuing the matter at a further hearing. The record on this issue is also
incomplete with regard to the circumstances surrounding a mailgram
sent by GPU President Herman Dieckamp to Congressman Morris
Udall. The Board's reliance on the NRC staff"s assessment of this matter
was not justified; the Board should have inquired more deeply on its

issues. There was thus no need for our own recitation of all the facts developed st the hearing, especially
on issues not the subject of any appeal. That is not (o say, however. that we have failed to abide by our
commitment in ALAB-685, 16 NRC 449_451-52 (1982), 10 consider the whole record Maiters not spe-
cifically addressed, in our view, do not warrant corrective action.

122 Subject 10 & few exceptions, we are also in general agreement with most of the Board's findings
regarding the various individuals implicated in the cheating. We support the conditions imposed by the
Board in that regard and expect licensee 10 abide by the commitments reflected in its agreement with
the Commonweaith.

A related development subsequent to the Board's decision on cheating — the promotion of Charles
Husted — warrants the imposition of another condition. The record, in our view, gives us cause 10 ques-
uon licensee's judgment in this matter. We therefore require that licensee not delegale any supervisory
responsibilities 10 Husted insofar as the training of non-licensed personnc| 1s concerned
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own. Because Dieckamp remains an important corporate official, we be-
lieve the matter must be further explored, and accordingly we remand
to the Board for additional hearing on this limited issue.

We are also persuaded that the record should be reopened for hearing
on the allegations of improper leak rate practices at TMI-1. As we pre-
viously concluded in ALAB-738, supra, with regard to similar allegations
at TMI-2, these charges raise significant questions that may well have af-
fected the Licensing Board's management decision, had it been fully 2p-
prised of the facts at the time.

We have several concluding observations. Appellate review requires
us to base our judgment cn the adjudicatory record, though we have not
been reluctant to tal'e note of newly supplied, essentially “objective” in-
formation that served to clarify a point or moot an issue. We are, of
course, aware of several recent reports that are generally favorable to
licensee’s restructured, new management ' But these and other such
subjective documents are not evidence and thus have not been fairly
tested through litigation. We are likewise aware of several ongoing in-
vestigatians by the NRC that cast a shadow over the record on several
issues before us — for example, the effect of financial considerations on
technical judgments. See Board Notification BN-83-152, supra, Enclo-
sure (NUREG-1020, Vol. 1, at 10-1 to 10-24). But unresolved allega-
tions similarly cannot supply a reasoned basis for a decision. We pre-
viously reopened the record in this proceeding for hearing on the Hart-
man allegations, and we further reopen here on related charges.
Moreover, we find it necessary to remand for additional hearing before
the Licensing Board on several important issues, including training. In
sum, what we said in ALAB-738, supra, still holds true: “we cannot
make any final judgment on appeal as to licensee's management compe-
tence and integrity without an adequate record.” 18 NRC at 190. From
our perspective, the final chapters of this proceeding are yet to be
written.

This proceeding is reopened and remanded to the Licensing Board for
further hearing in accordance with this opinion.

123 Examples are the November 1983 report by Admiral Rickover, “An Assessment of the GPU Nucle-
ar Corporation Organization and Senior Management and lts Competence to Operate TMI-1." and the
NRC staiT"s most recent Sysiematic Assessment of Licensee Performance (SALP Board Report! (Apnil
2, 1984)
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Itisso ORDERED

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

APPENDIX A

Specific management competence issues (CLI-80-5, supra, 11 NRC at
408-09)

(1) Whether Metropolitan Edison’s command and administrative structure, at
both the plant and corporate levels, 1s appropriately orgamized 10 assure sale op-

1

eration of Unit |
whether the operations and technical staff of Unit is qualified to operate Unit |
safely (the adequacy of the facility's maintenance program should be among
the matters considered by the Board)

{wlhat are the views of the NRC inspectors regarding the quality of the
management of TMI Unit |1 and the corporate management, staffing, organiza-
tion and resources of Metropoiitan Edison

whether the Unit | Health Physics program is appropriately organized and
staffed with qualified individuals to ensure the safe operauion of the facility
whether the Unit | Radiation Waste system s appropriately staffed with quah
fied individuals to ensure the safe operation of the facility

whiether the relationship between Metropolitan Edison’s corporate finance and
technical departments i1s such as 1o prevent linancial considerations from
having an improper impact upon technical decisions

whether Metropolitan Edison has made adequate provision for groups ol quah
fied individuals to provide safety review of and operational advice regarding
Unit |

what, if any, conclusions regarding Metropolitan Edison’s ability o operate
Unit | safely can be drawn from a comparison of the number and type of past
infractions of NRC regulations attributable to the Three Mile Island Units with
industry-wide infraction statistics

wha!. if any, conclusions regarding Metropolitan Edison’s ability to operate
Unit | safely can be drawn from a comparison of the number and type of past
Licensee Event Reports (“LER") and the licensee’s operating expenence al
the Three Mile Island Units with industry-wide statistics on LER’s and operat-
Ing expernience

whether the actions of Metropolitan Edison’s corporate or plant management

{or any part or individual member there« ) in connection with the accident al




Unit 2 reveal deficiencies in the corporate or plant management that must be
corrected before Unit | can be operated safely;

(11) whether Metropolitan Edison possesses sufficient in-house technical capability
10 ensure the simultaneous safe operation of Unit | and clean-up Unit 2. If Me-
tropolitan Edison possesses insufficient technica! resources, the Board should
examine arrangements, if any, which Metropolitan Edison has made with its
vendor and architect-engineer to supply the necessary technical expertise;

(12) whether Meiropolitan Edison possesses the financial rescurces necessary to
safely operate Unit | in addition to cleaning up Unit 2;* snd

(13) such other specific issues as the Board deems relevant to the resolution of the
issues set forth in this order.

APPENDIX B

Specific issues in the reopened proceeding on cheating (Licensing Board
Memorandum and Order of October 14, 1981 (unpublished), supra, at
2-4):

1. The extent of cheating by TMI-1 operator license candidates on the NRC
license examinations in April 1981, and on any other Licensee- or NRC-
administered examinations, including but not limited to the following: the
Kelly examinations (including Category T) in April 1980, Category T make-up
examinations subsequently administered by the company: the ATTS mock
examinations in early April 1981; and such other examinations as the Special
Master shail deem relevant. These latter shall include any other Licensee-
administered qualification or mock exam or NRC-administered exam since the
ccident at TMI-2.

2. The adequacy of the Stafl"s investigation of, and NRC response to, the cheating
incident and rumors of cheating in the April 1981 NRC examinations.

3. The adequacy of Licensee's investigation of, and Licensee's response 10, cheat-
ing or possible cheating in the examinations listed in Issue | above.

4. [Issue 4 has been combined with Issue 3.

5. The extent of Licensee management knowledge of, encouragement of, negli-
gent failure to prevent, and/or involvement in cheating in the above mentioned
NRC and Licensee examinations.

6. The existence and extent of Licensee management involvement in cheating as
alleged by the Aamodts in paragraph 7 in response to the Board's Order of
Auvgust 20, 1981.

7. The existence and extent of Licensee management constraints on the NRC in-
vestigation of cheating and rumors of cheating in the NRC April 1981
examinations.

8. The adequa-y of Licensee management response to the incident in July 1979
referred to in the IE investigation report and involving one of the two operators
terminated as a result of cheating on the NRC April 1981 examinations.

*The Commission later eliminated this as an issue for consideration at hearing. CLI-81-3, 13 NRC 291,
296-97 (1981).
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The adequacy of Licensee's plans for improving the admmmstration of future
Licensee qualification examinations for licensed operators and candiwdates for
voerator licenses, including the need for independent admimstration and grad-
ing of such examinations

The adequacy of the admimistration of NRC hicensing examinations for TMI
personnel, including proctoring, grading, and safeguarding the
examination materials. the adequacy of the StafT's review of the aamimistration
of Licensee's Category T examinations, and the adequacy oi the StafT's plan
for retesting operators and monitoring its NRC examinations o assure proper
adherence to NRC testing requirements in order to assure that the purposes of
the NRC examinations, because of 1he nature of the guestions, cannot be
defeated by cheating, the use of crib sheets, undue coaching or other evasive
devices

The potential impact of NRC examination ncluding retests, and operator
terminatiuns on the adequacy of stailing of TMI perations

The sufficiency of management criteria and procedures for certification of oper
ator vse candidates to the NRC with respect to the integrit candi
dates and the sufficiency of the procedures with respect i«

such candidates

APPENDIX C

TMIA’s cuntention S, in its final form, states (LBP-81-32,
NRC at 479)

It i1s contended that Licensee has pursued a course of conduct that 1s in violation
of 10 CFR 50.57, 10 CFR 5040, |10 CFR 5036, 10 CFR 5071 and 10 CI'R 50 Ap
pendix B, thereby demonstrating that Licensee s not “technically qualified 1o
operate TMI Unit | "without endangering the heaith and safety
course of conduct includes

a. deferring safety-related maintenance and repas ond the established

by its own procecures (see, eg. A P. 1407)
disregarding the :mportance of safety-related mair \ € in sale perating a
nuclear plant in that it
[deleted]
proposed a drastic cut in the mamntenarce hudget
[deleted]
fails 10 keep accurdate and complete maintenance record ed to salety
iem.s,
has inadequate and understalfed QA/QC programs related 1o maintenance,

extensively uses overtime In periorming salety-related maintenance




Atomic Safety
and Licensing
Boards Issuances

ATOMIC SAFETY AND LICENSING BOARD PANEL

B. Paul Cotter, *Chairman

Robert M. Lazo, *Vice Chairman (Executive)
Frederick J. Shon, *Vice Chairman (Technical)

Dr. George C. Anderson
Charles Bechhoefer®
Peter B. Bloch*
Lawrence Brenner®
Glenn O. Bright*

Dr. A. Dixon Callihan
James H. Carpenter®
Hugh K. Clark

Dr. Richard F. Cole

Dr. Frederick R. Cowan
Dr. Michasel A. Duggan
Dr. George A. Ferguson
Dr. Harry Foreman
Richard F. Foster

John H Fryw II1*

James P. Glesson
Andrew C. Goodhope

Members

Herbert Grossman*

Dr. Cadet H. Hand, Jr
Jerry Harbour®

Dr. David L. Hetrick
Ernest E. Hill

Dr. Robert L. Holton
Dr. Frank F. Hooper
Helen F. Hoyt*
Elizabsth B. Johnson
Dr. Walter H. Jordan
James L. Kelley*
Jerry R. Kline*

Dr. James C. Lamb I
James A. Laurenson”
Gustave A. Linenberger®
Dr. Linda W. Little

*Permanent panel members

Dr. Emmeth A. Luebke*
Dr. Kennth A. McCollom
Morton B. Margulies*®
Gary L. Milhollin
Marshall E. Miller*

Dr. Peter A. Morris*

Dr. Oscar M. Paris*

Dr. Hugh C. Paxton

Dr. Paul W. Purdom
Dr. David R. Schink
Ivan W. Smith*

Dr. Martin J. Steindier
Dr. Quentin J. Stober
Seymour Wenner

John F. Wolf

Sheldon J. Wolfe*

vy

%
a)
o
<
O
@
O
<
n
-
Ll
-
-




Cite as 19 NRC 1285 (1984) LBP-84-20

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Sefore Administrative Juages:

Charles Bechhoefer, Chairman
Dr. Frederick P. Cowan
Dr. Jerry Harbour

In the Matter of Docket Nos. 50-329-OM&OL
50-330-OM&0UL

(ASLBP Nos. 78-389-03-0L

80-429-02-SP)

SONSUMERS POWER COMPANY
(Midland Plant, Units 1 and 2) May 7, 1934

The Licensing Board admits two of three proposed contentions based
upon allegations made in complaint filed by a third party in a civii lawsuil
against the Applicant

LICENSING BOARDS: AUTHORITY TO REGULATE
PROCEEDINGS

The Licensing Board declines to utilize its general authority to shape
the course of a proceeding, 10 C.F.R. § 2.718(e), as foundation I
accept a proposed late-filed contention or 10 consider what is in essence
a motion to reopen the record, in the face ol explicit Commission stand-
ards governing those situations




RULES OF PRACTICE: CONTENTION, ADMISSIBILITY OF

The specificity and basis requirements for a proposed contention, 10
C.F.R. § 2.714(b), are satisfied where the contention is based upon alle-
gations in a sworn complaint filed in a judicial action ( notwithstanding
that the allegations are contested). and the applicable passages therein
are specifically identified. Further basis is found in several documents.
although they may be subject to multiple interpretations.

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

In balancing the five factors considered in determining the admissibili-
ty of late-filed contentions, 10 C.F.R. § 2.714(a). a licensing board must
consider all five factors but need not give the same weight to each
factor; where a proponent demonstrates “good cause” for late filing, the
showing required on the other factors is diminished.

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

Where proposed new contentions were proffered prior to close of the
record in the segment of the proceeding in which the matters were
litigated, but the ruling upon the contentions takes place subsequent to
the record’s closing, the choice of governing standards is based upon the
status of the record at the time the proposed contentions were first
offered: whether the contention was timely proffered, and whether it
presents important information regarding a significant issue.

MEMORANDUM AND ORDER
(Ruling on Motions Arising from Dow Litigation)

On July 14, 1983, Dow Chemical Co. filed suit in the Circuit Court
for the County of Midland, Michigan against Consumers Power Co.
(hereinafter CPC or Applicant), seeking a declaratory judgment and
monetary relief arising out of a contract under which the Applicant
agreed to supply Dow with steam to be produced by the Midland facility.
During our first hearing session in Midland. Michigan following that
filing, Ms. Barbara Stamiris and Ms. Mary Sinclair, Intervenors in this
consolidated proceeding, each filed a motion based on the Dow lawsuit.
Ms. Stamiris seeks to litigate in the OM proceeding three contentions
based on Dow's complaint (Dow contentions). Ms. Sinclair seeks (o
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hold open the OM/OL record pending the completion of the NDow
lawsuit.

The Applicant opposes litigation of ail three of the Dow contentions.
The NRC Staff would have us litigate all three of them. Both the Appli-
cant and Staff oppose Ms. Sinclair’s motion.

For reasons hereinafter set forth, we admit for litigation two of the
three contentions proposed by Ms. Stamiris and decline to admit the
third. We also deny Ms. Sinclair's motion, but without prejudice to her
moving to supplement or reopen the record should the Dow lawsuit
uncover information of significance to this proceeding and not a part of
the existing record or the record to be developed hereafter.

I. STAMIRIS MOTION

A. Ms. Stamiris’ motion was presented orally on July 28, 1983 (Tr.
19,358-65) and was followed by a written motion dated August 8. 1983
(corrected on August 12, 1983). As set forth in the written motion, Ms.
Stamiris is seeking to litigate the following three contentions derived
from the Dow lawsuit:'

I. Consumers misrepresented its time schedule for completion of the Midland
plants to the NRC, including the NRC Staff and this Licensing Board See para-
graphs 20, 37, 39-48.

2. Consumers used and relied on U.S. Testing test results to fulfill NRC regula-

tory requirements while knowing that these test results were invalid. See par.
24, 35.

3. Consumers knowingly represented to the NRC that the single test boring
taken near the diese! generator building demonstrated that unmixed cohesive
fill had been used as a foundation for safety-related structures at the site even
though this test boring actually indicated that random fill had been improperly
used in those areas. See par 271

! The July 14, 983 complaint was dismissed by the Court sua spome for procedural reasons on July
15, 1983, with directions to Dow to file a compiaint complying with specified procedures within 10 days.
Dow filed a First Amended Complaint on July 18, 1983 Paragraph references in the proposed conten-
tons refer to paragraphs of the initial July 14, 1983 complaini (which is considerably more detaiied than
the First Amended Compiaint)

2 This third contention was iater restated as follows:

Consumers knowingly misrepresented to the NRC that a single (est boring taken near the diesel
generator building indicated thet unmixed cohesive fill had been used, or alternatively, did not
discinse to the NKC that the single test boring demonstrated the use of random. improperly
compacted fill in the area and constituted eviderce of site-wide problems

Second Supplemental Memorandum, dated October 5. 1983
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Ms. Stamiris further sought discovery on these contentions, both in the
form of new discovery and as a claim that certain documents referenced
in the Dow complaint had not been turned over to her in response to
earlier discovery requests which, she claims, called for production of
such documents

On August 17, 1983, the Applicant filed a response (corrected on
August 18, 1983) which offered to make available to parties the docu-
ments which it had provided to Dow (“*Dow documents™) and to which
reference was made in the Dow complaint. The Applicant urged that we
defer ruling on the contentions pending examination by the Intervenors
of the Dow documents, and that, if Ms. Stamiris found it approprniate,
she should thereafter supplerient or resubmit her motion. On the
merits, however, the Applicant set forth its grounds for opposing all
three contentions

In a telephone conference call on August 25, 1983, we heard argu-
ments of all parties concerning the Applicant’s response and we adopted
the Applicant’s suggesiion that we defer ruling on Ms. Stamiris’ pro-
posed contentions and request for discovery until such time as all parties
had had a chance to review the Dow documents We also requested the
Applicant to make available certain other documents. Memorandum and
Order (Memorializing Telephone Conference Call of 8/25/83), dated
August 29, 1983. On or about August 25, 1983, the Applicant made
available the Dow documents; on September 14, 1983 it provided the
additional documents identified by the Board

Thereafter, on September 21, 1983, Ms. Stamiris filzd a Supplemental
Memorandum which, as a result of time constraints (Tr. 20,792}, was
limited to the first of her contentions. On the same day, we held oral
argument on all of her contentions, in which all parties participated (Tr
20.791-873). At that time, the Staff took the position that all three
should be accepted (Tr. 20,805-06). On October 5, 1983, with leave of
the Board granted on September 23, 1983 (Tr. 21,202), Ms. Stamuris
filed a Second Supplemental Memcrandum, in support of her second
and third proposed contentions. The Applicant filed a written response
on October 14, 1983 (corrected on October 17, 1983). We heard further
argument on those contentions on October 31 (Tr. 21,297-303)

During the early part of April 1984, counsel for the Applicant and
NRC Staff each telephoned the Board to advise us that each would be
filing additional information bearing on the Dow contentions and to sug-
gest that we defer our ruling on those contentions (which was then




imminent) until we had received the additional information.’ We have
followed that suggested course of action.

The first communication we received was a Board Notification from
the Staff (BN 84-091), dated April 27, 1984, advising that an allegation
regarding misrepresentation of soils data provided to NRC had been
received, that it could be material and relevant both to QA/QC issues
before us and to the proposed Dow contentions, and that the allegation
was being referred to the Office of Investigations (O for evaluation.
No additional identifying information was set forth, but we presume
(from the reference to “soils data™) that the information would have a
bearing on tne second or third proposed contention.

The second communication we received was a letter from the
Applicant, dated April 30, 1984, advising that CPC had become aware of
discrepancies in records of several borings made during the 1977 investi-
gation of the settlement of the administration building. This information
has a potential relevance to proposed contentions 2 and 3.

Finally, by letter also dated April 30, 1984, the Applicant advised us
that document discovery in the CPC-Dow litigation had brought to light
certain Bechtel documents bearing on Bechtel Forecast 6 which, accord-
ing to the Applicant, may be inconsistent with its response to Ms. Sta-
miris’ motion. (This is the information about which the Applicant had
earlier notified us.) The Applicant further advised that the dechtel docu-
ments are subject to a protective order in the Dow litigation and cannot
be released at this time. CPC suggests that we rule on the “Dow” issues
without regard to the newly discovered information (although it offers
to initiate the process under the protective order for disclosure of the
documents, if we deem it necessary).

B. In proposing her contentions, Ms. Stamiris asserts that all three
of them bear on her already-admitted management attitude contentions
and that, accordingly, the record should be supplemented or reopened
to incorporate the newly developed information brought out by the Dow
complaint. In her written motion, she asserts that, in considering her
proposals, we should act under our inherent authority to shape the
course of proceedings over which we preside (cuing, inter alia, Offshore
Power Systems (Floating Nuclear Power Plants), ALAB-489, 8 NRC
194, 201-08 (1978); 10 C.F.R. § 2.71%(e); and 5§ U.S.C. § 556(c)).

In contrast, the Applicant regards the first contention as a new conten-
tion and thus subject 1o the requirements for late-filed contentions set

3 The Applicant confirmed its telephone communicatior by ietter dated April 17, 1984, which has been
circulaied to all parues
4 Apparently this is not the information which the Applicant advised us by telephone was forthcoming
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forth in 10 C.F.R. § 2.714(a). With respect to the second and third
contentions, the Applicant would utilize the standards for reopening a
record. In asserting that we should consider all three new issues. the
Staff does not definitively spell out what standards we should utilize

We recognize that Ms. Stamir. - has raised a number of management-
attitude issues in this proceedin~ and that her first issue here bears ulti-
mately on that subject. Nonetheless, the subject matter of her other
management-attitude contentions — i.e “providing information [to
NRC] relevant to health and safety standards with respect to resolving
the soil settlement problems™ (OM Contention 1), and implementation
of the QA program with respect to soil settlement issues (OM Conten-
tion 3) — is far removed from the scheduling representations on which
the first proposed contention is founded. In admitting Ms. Stamiris’ ear-
lier management-attitude contentions, we explicitly limited their
managerial-attitude aspects “to factors which could be said to bear upon
the Applicant’s managerial attitude in resolving [soil settlement]
issues.” Prelviving Conference Order, dated October 24. 1980. at 4
(unpublished). The management attitude alleged in the first proposed
contention (as well as in the material false statement alleged in the
Modification Order) may be analogous to (and hence have some bearing
on) the attitude alleged in OM Contentions | and 3. but the technical
subject matter is disparate enough that the first proposed contention
must properly be deemed a new contention

That being so, we seriously doubt whether we could employ our
general authority to shape the course of a proceeding as the foundation
for accepting such a new contention, particularly since the Commission
has in place explicit standards for dealing with new “late-filed’
contentions. 10 C.F.R. § 2.714(a).’ We thus will apply the standards for
late-filed contentions in determining whether the first proposed conten-
tion should be accepted

As for the second and third contentions, both raise allegedly new in-
formation bearing on issues already litigated Ms. Stamiris’ motion for
us to consider this information is in substance a motion to reopen the
record on such issues. Because the Commission has explicit standards
governing the reopening of the record of a proceeding to consider new
information on issues already litigated, we decline to use our general au-
thority to shape the course of a proceeding as the foundation for consid-
ering what in essence is a motion to reopen the record. We will instead

A "late-filed” contention is any contention filed after jays prior S al prehesrning con
pe f g

ference which (in the OM proceeding) was held in September 1980 10CFR § 2 714(h)
Power Co. (Midland Plant, Units | and 2). LBP-82-63_ 16 NRC $71 576

¢ Consumers
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consider the second and third contentions under standards for reopening
the record.®

The allegedly new information in these contentions was proffered
prior to the close of the record on the segment of the proceeding in
which the matters were litigated. For that reason, we will evaluate these
contentions on the basis of the same standards we spelled out in ruling
on motions of Ms. Stamiris and the Applicant earlier in this proceeding
— iLe., whether the motion was timely and whether it presents important
information regarding a significant issue. See Memorandum and Order
(Denying Motion to Reopen Record on Containment Cracks),
LBP-82-50, 18 NRC 242, 246-48 (1983); Applicant’s Motion to Reopen
and Supp'zment the Record on Sinclair Contention 14, dated October
28, 1983, at 1-3 (ruled upon favorably by Licensing Board at Tr.
22,655-56)." See also p. 1296, infra.

C. We now turn to each of Ms. Stamiris’ proposed contentions.

1. Inasmuch as we are considering Ms. Stamiris’ first contention —
which alleges that Consumers misrepresented to the NRC the time
schedule for completion of the facility — as a late-filed contention, we
must initially consider whether the conte:ition meets normal contention
requirements. If so, we must additionally consider the factors for late-
filed contentions set forth in 10 C.F.R. § 2.714(a) — i.e.:

(i) Good cause, if any, for failure to file on time.

() The availability of other means whereby the petitioner’s interest will be
protected

(i) The extent to which the petitioner’s participation may reasonably be expected
1o assist in developing a scund record.

iv) The extent to which the petitioner’s interest will be represented by existing
parties.

(v) The extent to which the petitioner's participation will broaden the issues or
delay the proceeding.

In applying these factors, we must determine whether application of-
all of the five factors, on balance, favors admission of the contention.
Duke Power Co. (Catawba Nuciear Station, Units | and 2), CL1-83-19,

5 The Applicant would aiso have us apply the s’andards for reopening a record to the first coniention
(response at 6-7, 28-29). If we regarded the contention as adding new information (0 matters aiready
litigated, we would have done so (but would not apply standards for late-filed ccntentions) Since we
regard the first proposed contention as a new contention, and since (as Ms. Stamiris points out, Tr
20.838) the OM record was not closed at the time it was filed, we decline 1o apply the standards for
reopening a record to that contention.

7 The circumstance that our ruling here follows the closing of the record of 4 major segment of the
OM/OL proceeding does not alter the governing standards, which are based on the status of the record
al the time the proposed conientions were first offered. €/ Houston Lighting and Power Co. (South
Texas Project, Units | and 2), LBP-84-13, 19 NRC 659, 716 n.43 (1983)
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i7 NRC 1041 (1983); see also Consumers Power Co. (Midland Plant,
Units 1 and 2), LBP-82-63, 16 NRC 571, 576-78 (1982). In balancing
the factors, however, we are not necessarily required to give the same
weight to each one of them. Florida Power & Light Co. (St. Lucie Nuclear
Power Plant, Unit 2), ALAB-420, 6 NRC 8, 22 (1977) (cited approving-
ly by the Commission in Catawba, CLI-83-19, supra, 17 NRC at 1046):
Midland, LBP-82-63, supra, 16 NRC at 577. Where a proponent demon-
strates “good cause™ for late filing, the showing required on the other
factors is decreased. St. Lucie, ALAB-420, supra, 6 NRC at 22. Wisconsin
Public Service Corp. (Kewaunee Nuclear Power Plant). LBP-78-24. 8
NRC 78, 83 (1978); ¢f. Nuclear Fuel Services, Inc. (West Valley Repro-
cessing Plant), CLI-75-4, 1 NRC 273, 275 (1975).

Turning first to whether the normal contention requirements have
been satisfied, the Commission's rules iequire that there be filed
“contentions which petitioner seeks to have litigated + » «, and the
bases for each contention set forth with reasonable specificity.” 10
C.F.R. § 2.714(b). The Applicant claims that Ms. Stamiris has not satis-
fied the basis and specificity requirements (response at 28).

The basis asserted by Ms. Stamiris is primarily the first Dow
complaint. The Applicant asserts that Ms. Stamiris should back up her
accusations “with something more substantia! than allegations made in a
complaint™ (id.). Back of this ciaim is its view that a complaint repre-
sents no more than unproved allegations — ie., what a party hopes to
prove — and may not be regarded as “new evidence” (id. at 14). At oral
argument, the Applicant portrayed the complaint as “a lawyer’s docu-
ment « « « an advocate's piece” (Tr. 20,841) The Applicant also
emphasizes that it has denied the allegations of the complaint (response
at 17). In short, the Applicant appears to be asserting that a complaint in
a judicial action cannot serve as a basis for a contention, at least where
its allegations have been denied.

We disagree. Under a long line of NRC holdings, we should not at-
temp!t to ascertain, prior to admitting a contention, the validity or merit
of its bases, only whether the bases have been set forth with adecuate
specificity. Houston Lighting and Power Co. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-590, 11 NRC 542 (1980), Alabama
Power Co. (Joseph M. Farley Nuclear Plant, Units | and 2), ALAB-182,
7 AEC 210, 216, rev'd on other grounds, CL1-74-12, 7 AEC 203 (1974);
Duguesne Light Co. (Beaver Valley Power Station, Unit 1), ALAB-109,
6 AEC 243, 244-45 (1973). Ms. Stamiris has not only identified the
basis (the Dow coraplaint, which is a sworn document) but has identified
the particular paragraphs of the Dov -»mplaint which she asserts support

1292




her contention. She thus has set forth her basis with reasonable
specificity.?

Moreover, in her first supplemental memorandum, Ms. Stamiris has
pointed to several of the Dow documents which, she < iaims, support her
contention. She discussed these documents during oral argument, point-
ing to how, in her opinion, they demonstrated that Consumers was not
telling the fuil truth to NRC (Tr. 20,792-98). By doing so, she has sup-
plied additional bases for her contention. Moreover, although we cannot
rule now on the sufficiency of those documents, we do note that they in-
clude information which, in our view, at least represents a “showing
« + » sufficient to require reasonable minds to inquire further” (¢/. Ver-
mont Yankee Nuclear Power Corp. v. Natural Resources Defense Council,
Inc., 435 U.S. 519, 554 (1978)).

In particular, we note that Bechtel Forecast 6, presented to CPC in
January 1980, calculated the fuel load date for Unit 2 (scheduled as the
first to be completed) to be April 1984.% A review of the Bechtel Forecast
by a CPC staff team, dated May S, 1980 (“Review Report”), analyzes
several completion possibilities and concludes that, “even though we
take minor exception to various sections of the estimate as presented,
we generally agree with Bechtel both on schedule and cost, and are
recommending a total project estimate based on the premise”
(document 0014312, at 2). The document includes the statement (at |
of transmittal letter) that “[njo distribution of the CPCo F/C #6
Review Report is being made outside of the Company.”

Notwithstanding the recommendation of its staff, CPC management
decided to retain July 1983 as the target fuel load date for Unit 2
(document 0013524, aiso attachment 8 to Applicant’s responsc). CPC
also attempted to convince the NRC to structure its OL review on the
basis of that target (document 00358). Whether the justifications ad-
vanced for that target date (e.g., documents 00234 and 00237) were rea-
sonable is an appropriate topic for litigation. In addition, as Ms. Stamiris
points out, some documents suggest that CPC may have maintained two
schedules — one for internal use and another for others, inciuding NRC
(e.g., document 009546). Further, whether the Staff was aware of CPC’s

% |n an sarlier proceeding involving CPC. a Licensing Board considered allegations fro.n a complant in
# suit filed in a US. District Court in determining whether (o reopen the record In denying the motion
10 reopen ihe record, the Board considered the allegations in the complaint in the light most favorable
10 the petitioner, without raising any question as (o the propriety of relying on such allegations CPC ap-
parently did not raise any objections to consideration of the substance of the allegations of the
complaint. Consumers Power Co. (Midland Plant, Units | and 2), LBP-75-6, | NRC 227, 229, a/f'd.
ALAB-283, 2 NRC 11 11975), clarified. ALAB-315, 3 NRC 101 (1976)

9 The Licensing Board and then-parties were first informed of Bechtel Forecast 6 by letier dated Febru-
ary 8, 1370
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Review Report when it made its scheduling determinations in 1980, and
whethcr (assuming it not to have had access to the report at that time)
information in the report could have altered its scheduling
determinations, are also appropriate subjects for litigation. The Bechtel
documents about which CPC recently advised us also may be pertinent
to this contention.

We recognize that, as the Applicant readily admits, the various docu-
ments may be subject to more than one interpretation. That being so,
however, the proper way to resolve such interpretive uncertainties is
through litigation of the contention. In short, we find that Ms. Stamiris’
proposed Contention | sets forth appropriate bases with adequate speci-
ficity and hence satisfies the contention requirement of 10 C.F.R.
§ 2.714(b).

Since we regard this contention as “late-filed,” we turn to the factors
for late-filed contentions which we must consider (see p. 1291, supra).
No party explicitly discussed these factors in its written submissions —
Ms. Stamiris was relying on a different theory to support litigation of the
contention and the Applicant believed it to be Ms. Stamiris’ obligation
to provide information in support of her contention (Tr. 20,820,
20,835). Nonetheless, through oral argument at which all parties assert-
ed their positions, we were able to develop sufficient information in
order for us to balaace the five factors.'®

First, Ms. Stamiris has demonstrated “good cause” for her delay in
filing the contention. The contention is based primarily on the Dow
complaint, and it was submitted initially only two weeks after the Dow
complaint was filed. It is noteworthy that CPC's Review Report, which
in our view represents important information concerning CPC’s
truthfulness, was first made known to the Intervenors and Board (and,
as far as we know, the Staff as well) after (he filing of the Dow complaint
in July 1983.'" This factor balances in favor of admission of the
contention.

The second and fourth factors also balance in favor of admission of
the contention. No other means are available for Ms. Stamiris to obtain
the relief which we could grant if we were to find that Consumers did in
fact knowingly misrepresent information to, or conceal information

19 Ms. Stamiris offered to submit information in support of a “late-filed” contention, if we were 1o
reject her theory that we could admit the issue through our authority to shape the course of a proceeding
(motion at 7 n.2) Although we have rejected Ms. Stamiris’ theory (p. 1290, supra), we have a sufficient
record to perform the requisite balance of factors

I We commend the Applicant’s counse! for voluntarily providing this potentially damaging document
1o the Board and parties, through the Applicant’s response to Ms. Stamins’ motion
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from, the NRC -- we., license denial or conditions such as the replace-
ment of particu.ur personnel. Moreover, Ms. Stamiris probably would
not have standing to intervene in the Dow-Consumers lawsuit (Tr.
20,856). Ms. Stamiris’ interest will not be represented by existing parties
since, absent our acceptance of the contention, there would be no issue
in this proceeding raising the question of scheduling misrepresentations.
Finally, although NRC’s Office of Investigations could investigate al-
leged false statements, such an investigation (if it determined certain
statements to be false) mighkt in effect only postpone litigation of such
statements. Both the Applicant and Ms. Stamiris oppose that method of
resolving this issue (Tr. 20,870-72).

In our view, Ms. Stamiris’ participation may reasonably be expected
to assist in developing a sound record on the question of management
attitude. The basic issue will be the credibility of CPC's witnesses. In the
past, Ms. Stamiris’ cross-excmination (and that of counsel who is to rep-
resent her on this issue) has been effective on questions of this type.
She has also brought to our attention many pertinent documents bearing
on such issues. We expect she would do so on this contention. Indeed,
she has already identified a considerable quantity of particularized infor-
mation regarding the substance of this contention. The third factor ac-
cordingly balances in faver of admission of the contention,

As all parties recognize, the litigation of this contention could con-
sume considerable time and effort. The issues in the consolidated pro-
ceeding accordingly will be somewhat broadened. (The proponent of the
contention views it as somewhat narrower than does the Applicant. See
Tr. 20,811-13.) Inasmuch as the fuel load date for Unit 2 is now estimat-
ed by the Applicant tec be July 1986 (see let .r to Board from the
Applicant, dated April 12, 1984), we agree with Ms. Stamiris (Tr.
20,851) that there should be no delay in concluding the proceeding piior
to the fuel load date, whether or not we admit this contention. Reflecting
the broadening of the proceeding, however, this factor balances slightly
— but only slightly — against admission of the contention.

Given that the first four factors balance strongly in favor of admission
of the contention and the last factor balances only slightly to the
contrary, we believe that the balance of the five factors favors admission
of the contention. Since the requirements for a litigable contention have
also been satisfied, we are accordingly admitting the contention. As we
discussed with the parties (Tr. 20,861-63, 22,666), the period of time
covered by the contention is to extend from the release of Bechtel's
Forecast 6 in January 1980, through November 1981

The parties discussed extensively whether the proposed contentions
should be regarded as OM or OL contentions. In our view, the first
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could be regarded as a part of either proceeding, but the second and
third are clearly OM contentions. Given consolidation, the allocation of
contentions to a particular proceeding does not make too much
difference. For convenience, we are numbering the contentions we are
accepting as OM contentions. The first proposed contention will become
OM Contention 6. Nevertheless, we expect to render decisions covering
some OM issues prior to the completion of litigation of these new
contentions. Any decisions we make which could be influenced by the
outcome of the new contentions will be expressly subject to change in
light of that outcome. Moreover, the designation for convenience ol the
first contention as an OM issue is not to be taken as limiting the reliel
we could grant to that appropriate in the OM proceeding, relief in the
OL proceeding may also be considered, to the extent appropriate (e.g

to the consideration of corporate character)

2. The second proposed contention alleges that the Applicant used
and reiied on test results provided by U.S. Testing Company to fulfill
NRC requirements whiie knowing that these test results were invalid
That CPC used and relied on such test results is no secret. evidence to
that effect has long been a part of the record of this proceeding (e.g., Sta-
miris Exh. 3. Attachments 9, 11 2nd 14; NRC Inspection Rzports 78-20
and 80-32/33 (Attachments 2 and 3 to testimony of Gallagher, fT. Tr
1754); Tr. 2438-39 (Gallagher)). The new allegation in this contention
is that CPC knew that the U.S. Testing test results were invalid at the
time it relied on these results before the NRC

As we previously stated (p. 1291, supra), in determining whether to
reopen the record as of the time the motion was submitted, we must in-
quire whether the motion was timely and whether it presents important
information regarding a significant issue. The Applicant ciaims that the
motion with respect to this contention is “not timely ' (response at 17)
but provides no elaboration of its statement. It founds its opposition
largely on its argument that no “new evidence” justifying reopening ol
the record has been presented

We disagree on both counts. In the first place, although the Appli-
cant’s truthfulness has been the subject of some earlier testimony, the
allegatior. of CPC’s knowledge of invalidity of the tests represents signifi
cant new information stemming from the filing of the first Dow
complaint. The initial submission of Ms. Stamiris’ contention two weeks
later clearly satisfied the timeliness requirement

More important, for reasons we have spelled out earlier (pp. 1292-93,
supra), we regard the Dow complaints, which are sworn documents, as
valid bases for the contention. We need not determine the validity of
the positions contained therein in order to rely on the complaints to




reopen the record. Both complaints allege that Consumers knowingly
relied on inaccurate information before the NRC. This information has a
direct bearing on the management capability and attitude which we are
evaluating in this proceeding, and it appears to differ from the ‘nforma-
tion previously entered into the record

Indeed, even though Ms. Stamiris is not required (o satisty the stand-
ard because of the time she filed her motion, we believe that. if proved,
the alleged misstatements of information could significantly change the
end result which we might otherwise reach. Thus, not only could such
false statements, if proved, warrant severe sanctions but, in addition
they could signify a lack of management character sufficient to preciude
an award of operating licenses, at least as long as the responsible indi-
viduals retained any responsibilities for the project. South Texas
LBP-84-13, supra, 19 NRC at 674-75, and cases cited particuiarly
Consumers Power Co. (Midland Plant, Units | and 2), Ci.1-83-2, 17
NRC 69, 70 (1983)

The Applicant directs our attention to the circumstance that the
amended complaint (1°12) presents this claim only on “information and
belief™: it also characterizes the claim as “absurd” in postulating that it
would act contrary to its own interest by relying on test results known to
be inaccurate (response at 14). We decline to resolve these positions at
this time, since they go to the merits of the contention. We note,
however. that “information and belief” pleadings are accorded consid
erable judicial stature (5 C. Wright & A. Miller, Federal Practice and
Procedure: Civil § 1224 (1969)). “[A] corporation [such as Dow] may
find pleading on information and belief a useful form of allegation when
its information has been received from subordinate employees within
the firm” (id.). Further, we might also observe that what may be
“absurd” from a corporate viewpoint may not necessarily be absurd
from the individual viewpoint of a particular corporate official or agent

Other information stemming from the documents provided to the par-
ties and Board also supplies bases for this contention. For example, it ap-
pears that both CPC and Bechtel (CPC's agent) had knowledge of in-
firmities in certain U.S. Testing results some time arouna February
1978. See letter from J.F. Newgen (Bechtel) to D. Ediey (U.S. Testing)
dated February 1, 1978 (copy received by Consumers on February 10,
1978) (Attachment 3 to Ms. Stamiris’ Second Supplemental Memoran-
dum dated Octoher 5, 1983). Although the document relates to tests per
formed for the .uministration building, it includes statements which
could be construed as indicating Bechtel's awareness of a more pervasive
failure of U.S. Testing to conform to testing specifications (Tr, 2573-74
(Gallagher))




Nunctheless, the Applicant’s testimony presented in July 1981 indicat-
ed that, on the basis of borings taken irom September 27-30, 1977, the
Company determined that the grade beam failure of the administration
building was localized. Keeley, fI. Tr. 1163, at 5. U.S. Testing was also
said to have used similar procedures for 2 number of its tests throughout
the site (Tr. 1263 (Keeley)). But CFC, in discussions with the NRC
Staff as late as the summer o1 1979. appears to have continued 0 portray
the cause o the U.S. Testing inaccuracies with respect to the administra-
tion building borings as “administrative problems” (document
7908170390), despite knowledge of more severe problems as early as
the fall of 1977 (Audit Report F-77-32, Board Exh. 3; Bechtel
*Administration Building” Report dated December 1977, document SB
13752). Indeed, the Staff was not even informed of the grade beam fail-
ure until December 1978, despite the fact that the NRC’s investigation
into the diesel generator building settlement began in October 1978 and
the administration building settlement was considered by some Staff
members as indicative of soils compaction deficiencies in the area of the
nearby DGB (Tr. 2336, 2341, 2345-47, 2412 (Gallagher))

The Staff also testified that it had no basis for concluding that informa-
tion regarding the administration building (a nonsafety structure) had
been intentionally withheld from NRC (Tr. 2342, 2357 (Gallagher))
This proposed contention, if proved, could alter the record in this
regard. For that reason, the information appears to be important to an
issue which is aiso significant.’” Moreover, Ms. Stamiris initially filed
her motion in a timely fashion, two weeks from the filing of the first
Dow lawsuit. The standards for reopening the record have thus been
clearly satisfied for this contention. We will admit this contenticn as OM
Contention 7

3. Ms. Stamiris’ third proposed contention concerns a test boring
taken near the DGB and analyzed by U.S. Testing Company. The analy-
sis of this buring by U.S. Testing Company involves one or more of the
tests alleged in the previous contentiorni to have been falsified. The third
contention i1s very close to the second in alleging that the Applicant
knowingly misrepresented the results of the boring to the NRC

To the extent that this contention is based on infermation in the Dow
complaint, it was submitted in a timely fashion. But unlike the previous

! Apparently the Staff did not become aware of the February | 978 letter to U S. Testing until some
tme after December 1978 (Tr. 2572.73 (Gallagher))

} The information sbout which the Stafl informed us on April 27 984, and that concerning which the
Applicant advised us in the Apnil 30, 1984 communication which we discuss first (p 1289, supra) uid
ais0 be relevant to this contention. We express no opimion on this matier at this ime




contention, there is no significant allegation here that has not been pre-
viously addressed in this proceeding. The Applicant was already charged
with making a material false statement that incorrectly indicated the
placement of random fill rather than controiled compacted cohesive fill
and has agreed not to contest that issue. For its part, the NRC Staff
agreed that the material false statement was not made intentionally
Joint Exh. 6; Hood, ei al., If. Tr. 1560, at 4-6

Even more important, the boring log in question has been introduced
into evidence and was the subject of extensive testimony. See Stamiris
Exh. 19; Tr. 3437-41 (Peck) and 3589-3636 (Kane). Although the soil
in question is different from what the FSAR represented, it nevertheless
is competent soil (Tr. 3618-19 (Kane)).'* Either type would have been
acceptabie if it had been compacted correctly (Tr. 4426-27 (Kane,
Hood))

In short, ail of the information in the bases relied upon by Ms. Sta-
miris appears to have already been considered in this proceeding. The
Staff asserts that we should litigate this contention because of the allega-
ticn that, at the time of the boring in 1977, CPC knew the problem was
site-wide and provided the NRC with incorrect information (Tr
20,806). An aflirmative intent by the Applicant to mislead the NRC on
a significant matter would, of course, be a serious indictment of the Ap-
plicant’s managerial attitude. We read the contention (either in its initial
or revised forms, see note 2, supra) as being based on alleged misinfor-
mation about the soil type used for plant fill. Nothing in the bases elied
upor by Ms. Stamiris in both versions of this contention would inaicate
that the types of materials utilized for plant fill were a site-wide
problem. Indeed, we do not view the log itself as indicating any problem
with the soil type, as alleged in both forms of this contention. For that
reason, we do not perceive that Ms. Stamiris has brought to our atten-
tion with respect to this contention any significant new information of
the type which would warrant a reopening of the record.'® Since stand-
ards for reopenirg the record on this contention have not been satisfied,
we decline to reopen on this matter

We note that the question of the Applicant’'s knowledge or lack of
knowledge oi the site-wide nature of any soils deficiencies is a part of

*We assume tha n gving this testmony, Mr Kane took account of the hammer weight and fall in

relying on the blow unis shown on Stamins Exb d discussed by CPC in us letter 1o us of Apnil
3O, 1984 If not, we call upun the Staff advise us promptly (with

[+ an appropriate afMidavet, f necessary)

" Unlike with respect 1o a new mely filed niention n a motion reoper ecord, we can give

ome consideration t the substance of the information sought be a ¢ record VYermom

Yankee Nuclear Pow. wp *rmo ankee Nuclear Power Station) . A \EC 520, 523.24
Vi3), ¢f Houston Lighting a Power ( Allens ¢ Nuclea g Station, Unnt
LAB-S9O NR(




Ms. Stamiris’ second contention which we are accepting. The question
stressed by the Staff in supporting the third contention will thus likely
be corsidered to some extent in our resolution of the second contention.

We also note that our ruling rejecting the third proposed contention
does not take into account the information provided to us by the Appli-
cant on April 30, 1984 (the first CPC communication of that date dis-
cussed on p. 1289, supra), except with respect to the matter described in
note 14, supra. Nor does it consider the information nrovided to us by
the Staff on April 27, 1984. Insofar as we can ascertain, we regard this
new information as possibly relevant to the third proposed contention
but more likely relevant either to matters heretofore litigated or,
alternatively, to a potential contention comparable to the third proposed
contention (i.e., knowledge of site-wide deficiencies) but premised not
on whether information on soil type was withheld but rather on whether
information was withheld as to the degree of compaction. We trust that
the Applicant and/or Staff will keep us and the parties advised of any
new information of this type which may develop.

4. Ms. Stamiris has asked for discovery on her proposed
contentions, both in the form of documents allegedly not turned over to
her previously and new discovery. We will not determine whether any
documents should have been, but were not, turned over to Ms. Stamiris
earlier. We note that, upon further checking, Ms. Stamiris discovered
that she had received certain of the documents she initially thought had
not been turned over to her.

CPC has already voluntarily supplied many documents to the parties
and Board. We believe that further discovery on the two admitted con-
tentions is warranted, but only to the extent it seeks information or
documents relevant to those contentions beyond what CPC has already
supplied. The discovery we are permitting will be so limited.

In addition, to the extent we must evaluate d.scovery requests, we
will consider, as withir (! . proper scope of discovery, information tend-
ing to demonstrate, or leading to information that could demonstrate
whether CPC knowingly made faise statements to the NRC (either the
Staff or a Licensing Board). By “knowingly,” we are including intention-
al falsehoods, intentional inccmplete statements, intentional omissions,
and statements made “with disregard for the truth.” Houston Lighting
and Power Co. (South Texas Project, Units 1 and 2), CLI-80-32, 12
NRC 281, 291 n.4 (1980); id., LBP-84-13, 19 NRC at 674-75. But
whether CPC should have known thal a statement was inaccurate or in-
complete is not in itself a pari of these contentions (although it may
bear substantially on issues already admitted to this proceeding).
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We are presently authorizing a four-month period for formal
discovery, commencing on the date when the Applicant’s reply findings
on QA/management attitude iscues are to be submitted (currently June
8. 1984). We direct that parties engaged in discovery on these two con-
tentions send us monthly reports (either individually or collectively) on
the progress of discovery. (These reports should be filed on the first
Monday-workday of each month, beginning in August 1984.) Ms. Sta-
miris has requested four to six months for discovery (Tr. 20,813,
20,864): we will utilize these reports to determine whether additional
discovery is warranted.

Bearing in mind the fact that these contentions are limited to knowing
misrepresentations (as defined above', we would hope that the parties
could agree (prior to trial of the issues) to a limitation of scope to mat-
ters clearly tending to demonstrate o: suggest such knowing misrepre-
sentations. We would also trust that the parties will attempt to develop
methods for pre-trial settlement ur dismissal of at least portions of these
issues, to the extent appropriate. Such a course of action appears consis-
tent with that favored by several parties at oral argument (Tr. 20,806,
20,814-15, 20,865-68)

11. SINCLAIR MOTION

Ms. Sinclair's motion was made orally (Tr. 19,341-46, 19,382-83) and
followed by an almost identical written motion dated July 28, 1983. It
seeks to have the record of this consolidated proceeding held open until
the completion of the Dow lawsuit, on the ground that information may
be obtained through discovery in that litigation “which will be pertinent
to the issues of the OM and OL proceedings” and that it is important
taat “all available facts” relative to those issues be considered by us.
Ms. Sinclair spells out eight areas of inquiry where, she claims, “more
information can be expected.”

The Applicant opposed Ms. Sinclair's motion, both through an oral re-
sponse (Tr. 19,346-47) and in a written response dated August 17,
1983. The Staff also generally opposed Ms. Sivclair’s motion, although it
recognized one allegation of the Dow litigation (the scheduling matter)
which should be litigated before us (Tr. 19,350-52, 19,356-57, 19,397)
Mr. Wendeil H. Marshall, another Intervenor, supported Ms. Sinclair’s
motion by mailgram dated July 29, 1983.

We do not believe that the relief sought by Ms. Sinclair’s motion is
warranted. In the first place, Ms. Sinclair is only speculating at this time
that the Dow lawsuit will lead 1o the discovery of significant information




pertinent to the OM or OL proceeding which would not otherwise be in-
corporated into this record. Many of the issues in the Dow lawsuit are
not particularly pertinent to matters before us. In that connection. the
two new Stamiris contentions which we are accepting incorporate in our
view the allegations of the Dow lawsuit most closely related to the mat-
ters at issue in the OM/OL proceeding. One of those contentions will liti-
gate the scheduling allegation which the Staff, in commenting upon Ms.
Sinclair’s motion, found appropriate to consider in this proceeding.

Furthermore, if the Dow lawsuit should produce truly significant in-
formation not previously included in the record here and pertinent to
the OM/OL proce=ding, Ms. Sinclair could (depending on the status of
this proceeding) move to supplement the record and incorporate it into
this proceeding, or to reopen the record of this proceeding, or (if, ail
levels of review within NRC have been completed) seek consideration
of the matter under 10 C.F.R. § 2.206.

Finally, the length of the Dow lawsuit, and hence the scope of relief
being sought by Ms. Sinclair, is presently indeterminate. All
proceedings, of course, even this one, must at some point come to an
end. See United States v. Interstate Commerce Commission. 396 U S. 491,
521 (1970). In our view, it would be “productive of little more than un-
toward delay” for us to freight the possible conclusion of the OM/OL
proceeding with the uncertainties of the Dow lawsuit. Southern C alifornia
Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3),
ALAB-171, 7 AEC 37, 39 (1974); Cleveland Electric [M"uminating Co.
(Perry Nuclear Power Plant, Units 1 and 2), ALAB-443, 6 NRC 741,
747-48 (1977).

For these reasons, we are denying Ms. Sinclair’s motion. This denial
is without prejudice to Ms. Sinclair’s seeking (to the extent appropriate)
the other forms of reiief which we have outlined, particularly to supple-
ment or reopen the record before us.

III. ORDER

In light of the foregoing discussion and the entire record on the mo-
tions before us, it is, this 7th day of May 1984,

ORDERED

1. That Ms. Stamiris’ motion to admit three new contentions is grant-
ed in part and denied in part. Proposed contentions | and ., renumbered
as OM Contentions 6 and 7, are admitted: proposed contention 3 is
denied.
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2. That discovery on new OM Contentions 6 and 7 is authorized to
the extent indicated in part 1.C.4 of this Memorandum and Order. Parties
are directed 1o file reports as set forth therein (pp. 1300-01, supra)

3. That Ms. Sinclair’s motion to hold open the record of this pro-
ceeding pending completion of the Dow lawsuit is denied, without preju-
dice to Ms. Sinclair’s later seeking (to the extent appropriate) to supple-
ment or reopen the record before us

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE




Cite as 19 NRC 1304 (1984) LBP-84-21

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

James L. Kelley, Chairman
Dr. Richard F. Foster
Dr. Paul W. Purdom

In the Matter of Docket Nos. 50-413
50-414
(ASLBP No. 81-463-06-CL)
DUKE POWER COMPANY, et al.
(Catawba Nuclear Station,
Units 1 and 2) May 30, 1984

The Licensing Board grants Applicants’ unopposed motion to author-
ize fuel loading and certain precriticality testing prior 10 a Board decision
on safety and environmental issues. The Board finds that it is not re-
quired to decide the merits of any of the issues pending before it as a
precondition to favorable action on the motion and that the proposed ac-
tivities will not pose any danger to the public.

MEMORANDUM AND ORDER
(Authorizing Issuarce of a License to Load ['vel and Conduct
Certain Precritical Testing)

On April 11, 1984, the Applicants filed a “Motion for Authorization
to Issue a License to Load Fuel and Conduct Certain Precritical
Testing.” The motion was based on representations that “the activities




for which authorization is sought will pose no risk to public health and
safety” and that “the contentions which are presently pending before
this Board are not relevant to the authority being requested.” The
motion was supported by technical affidavits describing the activities to
be conducted and their safety implications.

On April 23, 1984, the Intervenors Palmetto Alliance and Carolina
Enviroamental Study Group filed their response to the motion. Based
on the Applicants’ description of the activities proposed, the Intervenors
stated their belief that such activities “will pose no technical threat to
the public health and safety.” The Intervenors further stated that they
“do not oppose the conduct of such activities,” reserving their right to
be heard in opposition to future requests to conduct activities at Catawba
involving criticality. The Intervenors urged the Board to refrain from
making findings with respect to the contentions presently in controversy,
viewing such findings as unnecessary for the authority presently sought
by the Applicants.

On May 1, 1984, the NRC Staff filed its response to the Applicants’
motion, supported by a technical affidavit. The Staff agreed with the Ap-
plicants (and the Intervenors) that “since the activities sought to be au-
thorized are not likely to lead to accidents affecting the health and safety
of the public, the admitted contentions are not relevant to the activities
for which authorization is sought.” Response at 2-3. The Staff went on
to explain in some detail the nature of the risks posed and their lack of
safety significance to the admitted contentions. The Stalf (like the other
parties) concludes that “there are no factual issues in controversy which
require findings based on the record of the proceeding.”

As our summary of the pleadings indicates, there were no significant
disagreements amo.~g the parties on the substance of the pending
motion. After the pleadings weie filed, therefore, the parties took the
commendable course of developing a stipulation which has now been
signed by all parties and submitted to the Board for appro-al. A copy of
the “Stipulation Among the Parties,” dated May 15, 1984, is attached
hereto ‘not published) and incorporated herein. On the basis of the
pleadings and affidavits before us and considering the scope of the con-
tentions pending in this proceeding, the Board finds that the activities to
be authorized, as described in the attached stipulation, pose no signifi-
cant risk to public health and safety and that therefore the admitted con-
tentions in this proceeding are not relevant to such activities. No find-
ings on those contentions are made or implied by this Memorandum
and Order.

In accordance with the foregoing, the attached Stipulation is approved
and the Director of Nuclear Reactor Regulation is authorized, upon
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making findings on all applicable matters specified in 10 C.F.R
§ 50.57(a), to issue to the Applicants a license to load fuel and conduct
certain precritical testing at the Catawba facili'y, as more particularly de-
scribed in the attached Stipulation Among the Parties dated May 15,
1984. This authorization is subject to the conditions that (1) the Appli-
cants shall report to the Board and parties all nonconformances or devia-
(ons occurring in authorized activities, and (2) the Intervenors shall
have an opportunity to be heard with respect to any further authority for
activities at Catawba where fission product and decay heat generation
are involved

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

James L. Kelley, Chairman
ADMINISTRATIVE JUDGE

Bethesd:, Maryland
May 30, 1984

[The attachment has been omitted from this publication but may be
found in the NRC Public Document Room, 1717 H Street, NW,
Washington, DC 20555.]
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Cite as 19 NRC 1307 (1984) DD-84-14

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Haroid R. Denton, Director

In the Matter of Docket No. 50-333
(10 C.FR.§ 2.208)

POWER AUTHORITY OF THE STATE
OF NEW YORK
(James A. FitzPatrick Nuclear
Power Plant) May 8, 1984

The Director of the Office of Nuclear Reactor Regulation denies a pe-
tition submitted by Ellyn R. Weiss and Robert D. Pollard on behalf of
the Union of Concerned Scientists requesting that operation of the
James A. FitzPatrick Nuclear Power Plant be suspended pending the
determination of the adequacy of the pipe supports at the facility to with-
stand normal operating loads and seismic events.

TECHNICAL ISSUE DISCUSSED: 10 C.F.R. PART 21

The obligation to make a Part 21 report to the NRC does not arise
until it is determined that a defect within the meaning of Part 21 exists.

DIRECTOR’S DECISION UNDER 10 C.F.R. § 2.206

l.
By letter to the Commission dated September 12, 1983, Ellyn R.

Weiss and Robert D. Pollard, on behalf of the Union of Concerned
Scientists (hereinafter referred to as UCE or the petitioner) requested
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that immediaic action be taken to suspend operation of the James A
FitzPatrick Nuclear Power Plant. UCS based its request upon corre-
spondence it had obtained which questioned the adequacy of pipe sup-
ports at FitzPatrick. That correspondence, a letter dated June 30. 1983
from Target Technology, Ltd. to the FitzPatrick licensee, the Power Au-
thority of the State of New York (PASNY). informed PASNY of Tar-
get’s opinion that piping supports at FitzPatrick required coirective
action. Target had been hired by PASNY to reanalyze a group of pipe
supports at FitzPatrick following the discovery in 1979 that Stone and
Webster, the facility’s architect-engineer, had apparently miscalculated
the seismic stresses in certain safety-related piping systems with which
these supports' were associated.

Based on the concerns expressed by Target, the petitioner requested
an immediate shutdown of FitzPatrick to enable a full NRC inspection
of the questionable pipe supports. UCS asked that operation not be
resumed until “commitments” made in the FitzPatrick Final Safety
Analysis Report (FSAR) and requirements contained in zpplicable
Office of Inspection and Enforcement (1E) Bulletins had been met at
FitzPatrick. The petitioner further requested that the Commission initi-
ate appropriate enforcement action regarding these issues, in particular
requesting that the NRC determine whether the reporting requirements
of Part 21 of the Commission's regulations were violated regarding the
Target letters, or whether a material false statement was made by
PASNY in certifying to the NRC that the calculated stresses of the
piping supports were checked against the applicable standards. UCS’s
letter was referred to the staff for treatment as a petition pursuant to sec-
tion 2.206 of the Commission’s regulations

By letter dated September 23, 1983, the Director of the Office of
Nuclear Reactor Regulation denied the petitioner’s request for immedi-
ate relief. At that time, it was determined that the pipe support systems
at FitzPatrick did not pose an immediate safetv hazard, based upon the
licensee's reassessment of the pipe support analyses and corrective ac-
tions and the NRC’s own visual assessment of a sample of the pipe sup-
ports alleged to be damaged

Upon my request pursuant to 10 C.F.R. § 50.54(f), the licensee re-
sponded to UCS’s petition by letter dated November 18, 1983. The staff
has evaluated the UCS petition and other pertinent information. For the
reasons stated in this decision, the petitioner’s request is denied

Hereinaller designated as “affected supports




A brief historical review is helpful at this point to place the petitioner’s
assertions in proper perspective. In March 1979, in the course of evaluat-
ing certain piping design deficiencies at the Beaver Valley Power Station,
significant discrepancies were observed between the computer code em-
ployed by Stone and Webster in the original seismic analysis of safety-
related piping systems and the then currently acceptable computer code.
These discrepancies were attributed to the different methods used to
combine earthquake load components. It was determined that these dis-
crepancies had the potential to cause significant adverse effects on the
ability of certain piping systems to withstand seismic events. As a result,
the Beaver Valley licensee suspended power operation of that facility on
March 9, 1979. It was also found that four other facilities, including Fitz-
Patrick, could anticipate similar problems because the same erroneous
computer code was employed in the original designs. Consequently, the
NRC ordered these plants to suspend operation until such time as all af-
fected safety-related piping systems were reanalyzed for seismic events
using the acceptable computer code. If the reanalyses indicated compo-
nents which deviated from applicable American Society of Mechanical
Engineers (ASME) Code requirements, suspension of operation was to
continue until such deviations were rectified. The Show-Cause Order
suspending operation of FitzPatrick was issued on March 13, 1979. See
44 Fed. Reg. 16,510 (1979).

In response to the findings at Beaver Valley, IE Bulletin 79-07,
“Seismic Stress Analysis of Safety-Related Piping,” was issued to all
power reactor licensees on April 14, 1979. This bulletin requested licen-
sees to identify all safety-ielated piping systems for which seismic analy-
ses were performed using the erroneous modal-response combination
technique, and to submit a plan of action and estimated schedule for
seismic reanalyses of these systems. Licensees were also requested to
conduct a preliminary assessment of safety impacts. The bulletin sl
specified that all reanalyses should reflect the existing or “as-built” con-
figurations of the piping systems and associated supports. On July 2,
1979, IE Bulletin 79-14, “Seismic Analysis for As-Built Safety-Related
Systems,” was issued to all licensees in order to address the subject of
nonconformance with design documents, as reflected in “as-built”
piping system configurations, and the impact of these nonconformances
on the validity of seismic analyses performed as part of the original
design. This bulletin requested that licensces undertake an inspection
program to verify conformance to design documents, and to consider
the need for seismic reanalyses where nonconformances were identified.
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The NRC lifted the suspension of facility operation imposed by the
March 13th order on August 14, 1979 upon finding that the licensee had
shown cause why operation of the FitzPatrick plant should not remain
suspended, and that “FitzPatrick could safely withstand the effects of
stismic events should they occur.” See 44 Fed. Reg. 49.530 (1979). At
this point in time, the iicensee had completed reanalyses of all affected
upports inaccessible during normal operation as well as many of the ac-
cessible supports.? The August 14th order required the licensee to com-
plete reanalyses of the remaining supports and to propose a schedule for
implementation of any needed modifications within 60 days of startup.
The licensee also continued its efforts to respond to the action items
contained in [E Bulletins 79-07 and 79-14. Staff reviews later found the
Y-@nsee’s responses to 79-07 and 79-14 acceptable and these bulletins
were subsequently closed out for FitzPatrick.’

Target Technology, Ltd. was retained by the licensee in 1979 to per-
form pipe support calculations for 348 supports at FitzPatrick. These . ip-
ports were idertified by the licensee as possibly requiring modifications
as a result of 'he seismic reanalyses performed in connection with IE
Builetins 79-07 and 79-14 and the Show-Cause Order. In a September 3,
1980 )euer from Target to the licensee, Target indicated that its effort
was nearing completion and that the calculations performed so far were
limited to meeting the acceptance criteria for the combination of normal
plus seismic loads. Target proposed a follow-on task of determining
whether the 348 supports also satisfied the acceptance criteria for
normal operating loads only. An estimated scope of work and proposed
cost for this task were provided in the letter.

In a subsequent letter dated December 20, 1982 from Target to the
licensee, Target stated that the pipe support evaluations performed in
1979-80 were not in complete compliance with the licensee’s FSAR
commiiments because the supports were not evaluated against normal
load acceptance criteria. Furthermore, Target stated that “there may be
supports which will require medification to bring the plant to FSAR
compliance” and that it considered this matter to be a safety concern as
well as a potentially reportable item under 10 C.F.R_ Part 21. On January
3, 1983, Target provided the licensee, at the latier's request, with a
sample list of twenty supports which, a~cording to Target, had the poten-
tial of not meeting Code-a’’owable !imits for normal operating lcads.
The licensee refecred this list to Stone and Webster for evaluation and

2 Modifications 1o these supports. where indicated by the re_nalyses were compieted prior to stariup.
1 See NRC Inspection Reports 50-333/81-09, 50-333/81-12. and 50-331/84-04
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concurrently initiated its own evaluation to determine whether a reporta-
ble defect under 10 C.F.R. Part 21 existed.

in a third letter from Target to the licensee dated June 30, 1983,
Target documented its comments on a meeting which took place on
June 27th among the licensee, Stone and Webster, and Target to discuss
the pipe support matter. In this letter, Target stated that some supports
included in its lanuary 3, 1983 list of twenty supports “clearly exhibit
physical signs of structural damage from normal operating loads and
have safety implications for the plant.”* Furthermore, Target alleged
that “because the as-built condition of the plant did not match the
piping configurations which were initially analyzed,” the support loads
changed dramatically for many supports In addition, Target stated that
the design code actually employed for pipe supports at FitzPatrick was
noi consistent with design code commit.nents contained in the Final
Safety Analysis Report (FSAR).

To assess the allegations made by Target regarding pipe support defi-
ciencies at FitzPatrick, the licensee retained United Engineers and
Constructors. United Engineers’ effort, which commenced during the
summer 1983 refueling outage, consisted of a review of Stone and Web-
ster’s analytical methodology, procedurex and calculation packages for
pipe support design at FitzPatrick. United Engineers also performed
field inspections of selected pipe supports to verify that piping
system/support design configurations were lected by the as-buiit con-
dition of pipe supports. While United Engineers’ field inspections identi-
fied certain dimensional discrepancies in several suppoits, none of the
supports showed any evidence of physical damage.

The petitioner's request for initiation of enforcement action was based
upon five concerns the petitioner believed Target raised in its June 30,
1983 letter to the licensee. See Petition at 2. These issues are discussed
below.

1. Ability of FitzPatrick Pipe Supports to Withstand Normal

Operating Loads

in questioning the acequacy cof « large number of pipe supports to
withstand ncrmal operating loads, the petitioner relies upun alleged evi-

4 Target did not specifically identify which supports, or how many, exhibiled camage
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dence of physical damage to various supports, as reported by Target. In
addition, UCS alleges that discrepancies exist between as-built piping
system configurations and the configurations used in many of the origi-
nal design calculations. See Petition at 2.

Assessment of this concern has been the focal point of independent in-
spections conducted by the licensee, the NRC, and United Engineers
and Constructors. The licensee performed a visual inspection of eighteen
of the twenty supports’® identified by Target as having 2 seismic loading
component of '2ss than 33% of the total load. This loading component is
significant in that it raised the possibility that Code-allowable limits for
normal operating loads alone may not be met. The inspection, which
was conducted in July 1983 during FitzPatrick's refueling cutage,
revealed camage to only one of the supports. The damage, which was
confined to a structural steel [-beam located above a trunnion on a main
steam line, consisted of a localized deformation of the beam’s lower
flange and craciied concrete surrounding the base-plate embedment to
which the beam was welded. The licensee had been aware of the flange
deformatinn since 1979 when it was discovered during field walkdown
activities related to IE Bulietin 79-14. An evaluation of the bent flange
conducted by Stone and Webster and the licensee ai the time of its dis-
covery ir. 1979 indicated that the support was still capable of withstand-
ing normal operating loads. The cracked concretz, however, was not
identified in 1979 because the area (a main steam tunnel wall) was cov-
ered with insulation and the embedment was not considered to be
within tb~ inspectior boundary of the pipe suppoit under [E Bulletin
79-14.

A subsequent inspection by the NRC during the summer 1983 outage
of a sample of the group of twenty supports called into question by
Target, including the single support identified by the licensee as being
damaged, showed no other evidence of damage. In addition, both the
NRC and Unitad Engineers inspected supports other than those cailed
into question by Target durir.z the summer 1983 outage and after restart
in autumn 1983, These inspections focused on supports located in high-
energy, large-diameter piping systems, located near critical components

50Of the two remaining supports, one was modified and relocated within the torus during the 198]-82
refueling outage and the other was modified during the summer 198 outage. These modifications were
the result of the Mark | Containment Long-Term Program (for all Mark | licensees) and provided an in-
creased safety margin (o the subject supports.
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and penetrations. No other evidence of pipe support damage was
identifi=d.®

Assessment of the impact of discrepancies between as-buiit and as-
designed piping system data on the validity of piping and support analy-
ses has been addressed by the licensee in response to |E Bulletin 79-14.
It should be emphasized that both IE Bulletins 79-14 and 79-07 were
directed at potential nonconservatisms in only the seismic portion of the
pipe stress analyses performed for safety-related systems.’ Bulletin 79-07
addressed an error discovered in the method emploved (o combine
earthquake load components This error. which led to the five-plant
shutdown in March 1979 and subsequently to the issuance of 79-07,
therefore had no be-ring on the normal loads portion of the piping
system analyses or on the associated normal loads acting on the supports.

IE Bulletin 7¢-14 regarding nonconformances to design documents,
however, did have a potential effect on the normal loads portion as well
as the seismic portion of the piping system analyses, even though the
bulletin itself addressed only the latter. Identification of noaconform-
ances at FitzPatrick was conducted concurrently with the licensee’s ef-
forts with respect to IE Bulletin 79-07, which specified that any reanaly-
ses reflect as-built data, and the Show-Cause Urder. As a result, any sig-
nificant nonconformances, as they were discovered, were factored into
the reanalyses which, as stated above, consisted of both 2 seismic load
and a normal load analysis. Therefore, both the seismic and normal sup-
port loads computed during tne 1979 reanalysis effort reflected as-built
data. Modifications were made to those supports where a potential safety
concern could have existed, as identified by the reanalyses and resulting
from the computer code error and/or as-built nonconformances. These
modifications resulted in increased support strength, and were intended
to enhance the ability of the affected supports to withstand earthquake
loads.

The 1983 inspections performed by NRC and United Engineers also
included an assessment of nonconformances in safety-related piping
systems. United Engineers’ field inspections of a sample group of
supports, axd a subsequent inspection by the licensee, identified certain

6 The specific scope, support sampling rationale, and findings of the ir - ctions performed by the
licensee, NRC, and United Engineers have been documented in the followirg references:  Letter from
J.P. Bayne (PASNY) to DB Vassalio (NRC) (September 21, 1983). NRC Inspection Report
$0-333/83-18; NRC Inspection Report 50-333/83-24. Latter from R'W Barton (United Engineers) to
J.P Bayne (PASNY) (December 19, 1983)

7 Pipe stress analysis entails comoutation of the responses from both normal operating and earthquake
loadings. Resuiting loads at support locations are computed as part of these analyses.
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dimensional discrepancies in several supports.* These supports,
however, showed no evidence of physical damage. The discrepancies
consisted of undersized or missing fillet weids and dimensicnal devia-
tions in structural steel members. Although these liscrepancies would
not contribute to support damage under normal pleat operation, and
were of a nature such that invalidation of piping stress analyses would
not be expected, Stone and Webster reevaluated the affected supports
using the as-built data o ascertain analytically whether these discrepan-
cies chal'enged the ability of the supports to withstand normal operating
loads. Stone and Webster concluded, on the basis of this reevaluation
and from the lack of visual evidence of damage, that the integrity of the
supports under normzl loading conditions was not compromised.’ The
staff performed an audit of Stone and Webster's reevaluation effort,
including the methodology employed and a representative sampling of
calculations, and found it to be acceptable. 0

An assessment by the NRC of the damage to the main steam line sup-
port attributes the cause of the damage to improper installation resulting
in insufficient clearances to accommodate normal thermal expansion of
the main steam piping. This conclusion is supported by the staff"s exami-
nation of photographs of ihe damaged support provided by the licensee
and taken during the summer 1983 outage. This examination indicated
that the local deformation evident on the lower flange of the I-beam :s
well as the visible pattern of concrete damage is consistent with the di-
rections and points of application of the forces and moments that would
be induced by :estraint of thermal growth. Examination of photographs
of & mirror image support on snother main steam line of identical con-
figuration and subject to the same design loadings showed no evidence
of physical damage.

To correct the deficiency arising from the damage to the main steam
line support, the licensee modified the support prior to plant restart in
September 1983 to eliminate the need for the load resisting capacity of
the damaged embedment. Although the loads induced by thermal re-
strain: will still exist at the modified support, their magritudes should

¥ See letter from R.W. Barton (United Engineers) 10 J P Bayne (PASNY) (November 11, 1983),

Leter from J.P. Bayne (PASNY) to D.B. Vassallo (NRC) (December 19, 1983)

9 See letter from J.P. Bayne (PASNY) 10 D.B. Vassallo (NRC) (December 19, 1983): ' “yer from J P.

Bayne (PASNY) 10 D.B. Vassallo (NRC) (January 20, 1984)

'9To determine wheuier the integrity of the supports under seismic loading was compromised. Stone
‘ performed 2 seismic loading reevaluation of the affected supports and concluded that

the discrepancies identified by United Engineers and the licensee did not resuit in an nability of the sup-

ports to withstand earthquake loadings. In addition, the stafl audited Stone and Webster's seismic load

reevaluation for the affected supports. This audit, which »~< similar in scope to the normal loads audit,

found Stone and Webster's effort 1o be acceptable.
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now be significantly reduced because of the additional clearance created
by the locaily deformed lower flange. Nevertheless, as part of NRC's
continuing inspection program, the staff plans ‘o inspect this support
diiring the next outage to verify the adequacy of the modifications.

Based on the above considerations, the petitioner's concern that a
large number of supports at FitzPatrick may not be able to withstand
normal operating loads appears unfounded.

2. Lack of Consideration of Normal Operating Loads

UCS rclies upon Target's June 30, 1983 letter as the basis for its con-
cern that design calculations were never performed for normal operating
loads during the 1979 seismic reevaluation effort ordered by the NRC.
UCS appears to be concerned that many of the supports at FitzPatrick,
particularly those subjected to a relatively low seismic loading
component, would not meet the normal load criterion. The technical
issue inherent in this concern is whether the support designs at FitzPat.
rick meet the acceptance criteria for normal loads, and whether a loss of
support integrity can result under normal operating conditions if these
criteria are not met. See Petition at 3.

Piping stress analysis entails the computation of pipe wail stresses at
various iocations in a piping system as caused by nressure, deadweight
loads, other sustained mechanical loads, thermal expansion, and occa-
sional loads including those due to earthquakes. This information is
used in design of the piping itself. In additicn, the resulis of the piping
analysis provide input to the support analysis for each of the designated
loading conditions. The pipe support stresses are then calculated and
compared to allowable stresses specified in the acceptance criteria for
each loading condition.

The loading conditions and allowable stress limits applicable to support
design for FitzPatrick are as follows:

DL + THER + SRSS (DBE, OCC) =133 x ALLOWABLE
(seismic loading condition, allowable limit)

DL + THER + OCC SALLOWABLE
(normal loading condition, allowable limit)
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where

DL Deadweight Load

THER = Thermal Load

DBE Design Basis Earthquake Total Load

ocCcC Occasional Transient Loads

SRSS Square Root oi Sum of Squares (of quantities
in parentheses)

ALLOWABLE Ame:ican Institute of Steel Construction (AISC)
Code Stress Basis Allowable

These loads, load combinations, and allowable limits are part of a design
specification developed by the licensee in order to comply with the
American Institute of Steel Construction (AISC) Code. It is the second
criterion, pertaining to normal operating loads, that concerns the
petitioner.

UCS is particularly concerned by Target's allegation that Target was
told by the licensee and Stone and Webster in 1979 not to consider the
second criterion pertaining to normal operating loads as part of the sup-
port evaluation effort. Whether or not Target was told not to conduct a
normal loads evaluation has little, if any, bearing on the ability of the
pipe supports to withstand thoss loads. As noted earlier, the major issue
in the five-plant shutdown and the issuance of IE Bulletins 79-07 and
79-14 was the validity of the seismic portion of the design basis pipe
stress analysis and, consequently, the ability of the supports to withstand
earthquake loads, as determined by meeting the seismic acceptance crite-
rion set forth above. The March 1979 Show-Cause Order and Bulletins
79-07 and 79-14 did not specifically request the licensee to determine
whether the facility’s supports met the normal load acceptance criterion.
Furthermore, the codes applicable to pipe support design for FitzPatrick
do not explicitly state the load combinations to be met for subsequent
pipe support changes, including whether normal loads needed to be
calculated."

No threat to public health and safety would result from the case in
which supports satisfying the seismic condition allowable limit were not

11 However, the staff would require the licansee 10 perform and document a normal loads evaluation for
plant modifications when the lack of a normal loads evaluation would impact the technical specifications
or result ‘n an unreviewed safety question. See 10 C.F R.§ 50.59 Neither of these situations arose from
the pipe support design procedures usea by the licensee during the FitzPatrick seismic reevaluation
effort
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checked against the normal load condition allowable limit. This conclu-
sion is based on the following consideiations. In the worst case, where
the seismic load component (DBE) in the first condition was zero, the
allowable stress limits would be exceeded by a maximum of 33%. Be-
cause of the safety factors employed in defining the allowable limits, an
increase of this amount would not result in the material yield stress
being exceeded with an attendani loss of support integrity. As a result of
the reanalyses performed in 1979, the as-buil: piping system configura-
tions were reflected in both the normal load and seismic load terms ap-
pearing in these conditions.

Furthermore, the licensee performed a normal loads evaluation in
August 1983, using the second condition for each of 342 supports within
the scope of Target's original work to determine if the Code-aliowable
for normal loads was, in fact, exceeded. Based on this analysis, 337 sup-
ports were found to be within the allowable limits. 1 he limits were ex-
ceeded for five supports. Further detailed evaluation of these five sup-
ports reveaied the use of many conservatisms in the original design
computations. By use of more realistic assumptions, the licensee was
able to demonstrate that normal load limits would, in fact, not be
exceeded. The staff audited the normal loads evaluation performed by
the licensee, including the calculation packages for the five supports that
exceedea Code-allowable limits. Thes audit, which comprised an evalua-
tion of the methodology employed and an examination of a representa-
tive sampling of calculations, found ihe licensee's effort to be
acceptable. Additionally, Stone and Webster performed and documented
a normai load reevaluation of all affected supports for which it was the
engineer-of-record, which included the twenty supports identified oy
Target, and determined that the normal loads conditicn was met in all
cases. The staff performed a similar aucdit of Stone aad Webster's reeval-
uation effort and found the Stone and Webster reevaluation 1o be
acceptable. The total number of supports evaluated by the licensee and
by Stone and Webster comprise all the affected supports at FitzPatrick.
Therefore, the staff concludes that the normal loads acceptance condition
has been satisfied for all affected supports and that no structural modifi-
cations to these supports are necessary.

3. Use of Appropriate Code Regarding Earthquake Stresses

The petitioner relies upon Target’s understanding of the FitzPatrick
FSAR to question whether the proper standard was used in designing
the pipe supports to withstand seismic loads. It is asserted that in the
FSAR the licensee stated it would use ANSI Code B31.1.0 - 1967 in
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designing the FitzPatrick pipe supports. In fact, stated Target. the Fitz-
Patrick aichitect-engineer used the AISC Code in designing the
supports. Consequently, the petitioner is concerned that supports found
acceptable using the AISC Code could exceed the allowabie limits for
seismic loads under ANSI B31.1.0. See Petition at 3-4.

According to the licensee. both the ANSI B.31.1 0 and AISC Codes
were utilized in the design of supports at FitzPatrick.'? Integrally welded
or bolted attachments to piping and standard catalog items such as hang-
ers and spring cans were designed in accordance with ANSI B31.1.0,
whereas the AISC Code was employed for supplementary steel support
members. Use cof the AISC Code for the design of these members is con-
sistent with section 120.2.4 of ANSI B31.1.0, which states that
“supplementary steel shall be designed in accordance with the standards
prescribed by the American Institute of Steel Construction (AISC) or
the equivalent.” In sum, the petitioner’s allegation appears to stem from
a misinterpretation regarding proper application of the design codes. !’

4. Failure to Take Action on Problems Identified by
Target Technology

In its June 30, 1983 letter, Target expressed its concern to the licensee
that activities Target viewed as necessary to comply with IE Bulletins
79-02, 79-07 and 79-14 had not been completed. Target noted that it
had informed PASNY in letters dated September 3, 1980 and December
20, 1982, of the necessity for additional action.'* The petitioner uses this
information to assert that the licensee has been on “written notice
... since at least September of 1980" of the need for additional action.
Accordingly, the petitioner views the licensee's failure to take action on
the “defect” identified by Target until July 1983 as a violation of 10
C.F.R. Part 21 for which enforcement action is appropriate. See Petition
at4-5, 7.

Part 21 of the Commission’s regulations, which implements section
206 of the Energy Reorganization Act, requires:

12 See letter from | A. Gray (PASNY) 10 H.R. Denton (NRC) (November 18, 1979)

13 The petitioner questions whether the licensee made a material false statement “in certifying to NRC
that all calculated tresses were checked against the allowables specified in ANSI Code 831 1. when in
fact an AISC Code was aiso utilized. See Petition at 7. The statement at issus in the FitzPatrick FSAR
is not faise or misleading. Ti.. ANSI standard which the licensee stated in the FSAR would be used for
piping elements (see Final Safety Analysis Report, James A. FitzPairick Nuclear Power Plant. Vol. 8 at
C.12.5-16 (July 1982)), sanctions use of the AISC standard for supplementary steel support members.
Thus, the licensee complied with ANSI B31.1 0 in designing the FitzPatrick pipe supports

4 In Target's view, the additional action 1o be taken wus a normal loads evaluation of the piping
supports.

1318




la/ny individual director or responsible officer of a firm construcling, OWning, operating
or supply.ng the components of any facility or activity which is liccnsed or ctherwise
regulated pursuant o the Atomic Energy Act . . who obtains information reasonably
indicanng: (a) that the facility, activity or basic component fails 1o comply with
the Atomic Energy Act or any applicable rule, regulation, order or license of the
Commission relating 10 substantial safety hazards or (b) that the facility, activity, or
basic component ... contains defects, which could create a substantial safety
hazard, ro immediately notfy the Commussion of such failure to comply or such defect.
unless [the responsibie officer or individual direcior] has actual knowledge that the Com-
mission has been adequately informed of such defect or failure to comply

10 C.F.R. §§ 21.1, 21.21(b) (emphasis added). The obligation to make a
Part 21 report to the NRC does not avise until it is determined that a
defect within the meaning of Part 21 indeed exists. Accordingly, each
entity, including a facility licensee, subject to Part 21 is required to
adopt appropriate procedures to evaluate deviatious to determine wheth-
er a defect within the meaning of Part 21 exists. Licensees anc other af-
fected entities are also required to adopt appropriate procedures to
assure that, if a defect is found to exist, a director or responsible officer
is informed of that defect. See 10 CF.R. § 21.21(a).

Target's letter of September 3, 1980 cannot reas.nably be construed
as containing information that would indicate a deviation which would
require PASNY to conduct an evaluation to determine whether the devi-
ation was indeed a defect within the meaning of Part 21. Target stated
that ““‘ne purpose of this letter is to follow-up our recent discussion
regarding the status of the pipe support design calculations performed by
Target ... with respect to long term FSAR and Code compliance
requiremeats.” To trigger a Part 21 evaluation, a deviation must be cast
in terms of a safety concern. Target's Sepiember 3, 1980 letter falls
short in this regard. Target did not state or othirwise indicate that a
reperiabie defect might exist, nor call a potential safety concern to
PASNY's attention. The letter is more appropriately viewed as corre-
spondence between a contractor and licensee suggesting that follow-up
work be considered. Since normal loads calculations were not explicitly
required by the NRC, the staff would not have expected that thr licensee
undertake a Part 21 evaluation in response to Target's 1980 'ctter. It was
in Target's second letter, dated December 20, 1952 that Turget identified
its concern as being a potential deficiency reportable unc.er Part 21.

Upon receipt of Target's Lecember 20, 1982 letter, the licensee took
action to determine whether a reportable defect existed. PASNY solicit-
ed from Target, and received on January 3, 1983, a sample list of affect-
ed pipe supports. The sample list, along with Target’s December 20th
letter, was referred 1o Stone and Webster for evaluation to determine if
Target's concerns were valid. While awaiting a response from Stone and
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Webster, PASNY commenced a formal Part 21 evaluation. Based upon
its review, PASNY determined that a Part 21 reportable defect was not
likely, because even if Target's concerns were correct about not perform-
ing the calculations, the maximum overstress above any support’s
design would be 33%. Given the conservatisms used in designing the
supports, exceeding the allowables by 33% would not compromise the
integrity of any support. This initial determination has been subsequently
confirmed by the NRC, PASNY, and United Engineers. Accordingly,
no Part 21 reporting violation occurred with respect to Target's Decem-
ber 20, 1982 lettes.

5. Generic Implications of Concerns Regarding Normal
Operating Loads

Given the concerns Target raises regarding calculation of normal
operating loads at FitzPatrick, the petitioner is concerned that pipe sup-
ports at the other four plants shut down with FitzPatrick in 1979 may
also be overstressed under norma! operating loads As stated by the
petitioner: *‘[S}ince pipe supports which may be overstressed for
normal operating loads have been found at . . . FitzPatrick . . . and since
Stone and Webster was the architect-engineer and constructor of all five
plants, tize Beaver Valley Unit |, Surry Units | and 2 and Maine Yankee
plants may have similar cond.tions of safety significance.” See Petition
at 6.

As noted earlier, the error discovered in the seismic computer code
used by Stone and Webster, which led to the 1979 five plant shutdowns
and subsequently to the issuance of IE Bulletins 79-07 and 79-14, had
no bearing on the validity of the original normal loads calculations or
the ability of the supports to w'thstand normal operating loads. Stone
and Webster’s error involved the method used to combine seismic load
compoenents and. as such, had no effect on the magnitude of the normai
loads ermployed in the pipe support calculations. Modifications made to
supports, as deemed necessary by the seismic reanalyses, provided an
enhanced ability of the supports to withstand earthquake loads.
Moreover, the pipe support damage at FitzPatrick was limited to a single
support in the main steam system. This damage appeared tc result from
a site-specific problem with improper ‘nstallation of that particular
support. .{ence, the results of the seismic and normal loads reanalysis at
. itzPatrick do not indicate a substantial safety problem warranting NRC
action at the other plants.

Based on this damage assessment, on the inspections performed by
the licensee, NRC, and United Engineers of numerous supports 2t Fitz-
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Patrick, and on the staff"s audits of normal loads evaluations performed
by the licensee and by Stone and Webster for all affected supports at
FitzPatrick, there appears to be no basis on which to question the validi-
ty of the normal loads calculations performed for supports at FitzPatrick
or any indication of a generic overstress condition affecting the supports
at FitzPatrick or the other plants mentioned by the petitioner.

Iv.

Based upon the foregoing discussion, the petitioner’s request is
denied. A copy of this decision will be filed with the Secretary for the
Commission's review in accordance with 10 C.F.R. § 2.206(c) of the
Commission’s regulations. As provided in 10 C.F.R. § 2.206(c), this de-

cision will constitute the final action of the Commission 25 days after
the date of issvance uniess the Commission on its own motion institutes
review of this decision within that time.

Harold R. Denton, Director
Office of Nuclear Reactor
Regulation

Dated at Bethesda, Maryland,
this 8th day of May 1984.
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