LILCO, July 16, 1984

¢ UNITED STATES OF AMERICA
- - NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board  ‘“

In the Matter of ) 84 M 18 A 46
) Docket No. 50-322-0L
LONG ISLAND LIGHTING COCMPANY ) and
) Docket No. 50-322-0L-4
(Shoreham Nuclear Power Station, )
)

Unit 1)

(Low Power)

LILCO'S REPLY TO MOTION OF SUFFOLK COUNTY
AND NEW YORK STATE FOR LEAVE TO FILE A
CONTENTION ON LILCO'S FINANCIAL QUALIFICATIONS

On July 3, 1984, Suffolk County and New York State filed a
joint motion seeking the admission of a late-filed contention on
LILCO's financial qualifications ("Motién of Suffolk County and
the State of New York for Leave to File Contention on LILCO's
Financial Qualifications to Operate Shoreham, for an Excepticn
from Commission Rules, and for Certification to the Commission,"
hereinafter, "Motion").1l/ This motion represents but one of a
last-minute spate of attempts by Suffolk County to inject the

issue of financial qualificaticons into the Shoreham licensing

1/ The motion was accompanied by a memorandum in support of
the motion (hereinafter, "Memorandum"), an affidavit of Michael
D. Dirmeier (hereinafter, "Affidavit"), and a proposed conten-
tion on LILCO's financial qualifications to cperate Shoreham
(hereinafter, "Contention").

These papers were filed with two Licensing Boards in the
Shoreham proceeding. LILCO believes that the arguments in this
Reply apply equally to the issues before either Board, but
notes that the Board with jurisdiction over low-power issues
has recently denied a virtually identical motion by Suffolk
County and New York State. See note 2.



proceeding.2#”
This latest motion begins with a recognition that the NRC's

regulations, -as most recently articulated in the Commission's June

7, 1984 F cati

.
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ancial Quali ns Statement of Policy, expressly

I
.

preclude the review of the financial qualifications of electr:i=

utilities during an operating license preceeding. Motion at 1-2.

e

Accordingly, the motion seeks an exception from the application
the regulaticns in this proceeding. Motion at 2. Finally, in the

event that their motion is denied, Suffolk County and New York

2/ Suffolk County has repeatedly attempted to raise financial
qualification issues in the lowe-power proceeding. The County
has sought extensive document discovery of LILCO's financial

¥
records, Suff
Relating to LILCO's Application for Exemption, dated June
1984, and scught to depose Gecrge J. Sideris, LILCO's chief
financial officer, and others on LILCO's f:.~ancial qualifica-
tions to operate the Shoreham facility. On June 27, 1984, the
ASLE assigned to the Shoreham low-power pr--eeding ("the Miller
Board") granted a protective order prohibi=:ng the deposition
of Mr. Sideris, finding that "general, deta:led f£inancial
information is not relevant to [the low-power testing| ingui-
ry." June 27 Order at 3. On July 9, 1984, foll wing the fil-
ing of the moticn that is the subject of this respense, Suffolk
County filed yet another pleading on this issue with the Miller
Board. Capticned as a "Motion in Limine on the Admissibility
of Evidence Relating to Public Interest,” it seeks in essence a
reconsideration of that Board's protective order. While th
County argues that that motion 1s separate and distinct from
the motion at 1ssue =-- presumably because the motion in limin
is being filed under § 50.12(a) and the motion to file a finan-
cial qualification contention under § 2.758 -- the arguments
presented in each are virtually identical.

-

- a
olk County's Second Discovery Regquest to LILCO
I 1
3

[t should be noted, also, that prior to the Commission's
amendment of its regulations in 1982 to remove financial quali-
fication issues from operating license proceedings, neither
Suffolk County nor New York State =-- both of them parties at
the time -- had filed contentions relating to financial gquali-
fications in connection with the Shoreham operating license.



State requiif’its immediate certification to the Commission.
Motion at 3. For the reasons detailed below, Suffolk County an
New York State have failed to make the prima facia showing

required by 10 CFR § 2.758 that an exception to the Commissicn's

LA

rule is warranted, and therefore their motion sho'ld be den:ied a
the threshold. Even if the County and State were to be found <o

have succeeded in making a prima facia showing of a need for an

exception, their motion is inexcusably late and hence dces nct
meet the requirements for late-filed contenticons c¢ontained :in

-
- s -

CFR § 2.714, and must again be denied.

I. APPLICABLE COMMISSION REGCULATICNS

On August 28, 1981, the Commission proposed the elimination
of the requirements for review of financia. qualifications of
electric utilities seeking construction permits and operating
licenses for nuclear power plants. 46 Fed. Reg. 41,786 (1%81).
On March 31, 1982, the Commission promulgated final reguiat:ions

which codified this elimination of financial gqualification

requirements for electric utilities. <7 Fed. Reg. 13,750 (1982).

Challenges to these amendments were heard by the U.S. Court of
Appeals for the D.C. Circuit, which on February 7, 1984 remanded
the rule to the Commission after finding that certain assercted
factual bases for the rule did not support the rule's language.

New England Coalition on Nuclear Pollution v. NRC, 727 F.2d 1127

(D.C. Cir. 1984).



On Apri}“2, 1984, the Commission, in response to the D.C.
Circuit's concerns, again published in proposed form those por-
tions of the rules relating to operating license proceedings. 19
Fed. Reg. 13,043 (1984). The language of the proposed rules was

virtually identical to that of the corresponding sections o

LA

—ke

remanded March 31, 1982 rules. In addition, in order to resclve
uncertainties about the effect of the issuance of the D.C. Cir-
cuit's mandate on pending operating license proceedings, the Com-
mission issued a policy statement clarifying the continuing
applicability of the Commission's amended regulations to licensing
proceedings. 49 Fed. Reg. 24,111 (June 12, 1984). The Commission
stated:

The Commission has concluded that the issu-
ance of the mandate does not have the effect
of restoring the previous [1.e., pre-1982]
regulation under which financial gualifica-
tion review was regquired as a prereguisite
for a reactor construction permit or operat-
ing license.

It would not appear reasonable to construe
the Court's opinion as requiring that the
Commission instruct its adjudicatory panels
in these proceedings to begin the process
which would delay the licensing of several
plants which are at or near completion, only
to be required to dismiss the contentions
when the new rule takes effect in the near
future.

Accordingly, the March 31, 1982 rule
will continue in effect until finalization of
the Commission's respcnse to the Court's
remand. The Commission directs its Atomic
Safety and Licensing Board Panel and Atomic
Safety and Licensing Appeal Panel to proceed
according.



Id. at 24,IYYTQ/ Thus, contrary to Suffolk County's and New York
State's suggestion, see Memorandum at 19, this Board has no choi.e
but to follow the Commission's June 12 Policy Statement and apply
the NRC's amended financial gqualification regulations in this pro-

ceeding. See In the Matter of Commonwealth Edison Co. (Byren

Nuclear Power Station, Units 1 and 2), ALA3-__ , slip op. at 2-3
(June 13, 1984).

Since Suffolk County's and New York State's reguest %o submit
a late-filed financial qualification contention is prchibited by
the Commission's June 12 Policy Statement, it must be deniesd
unless Suffolk County and New York State can both gqualify for an
exception under § 2.758 and demonstrate they have met the stan-
dards of § 2.714 for filing a late contention.

I1. INTERVENORS' REQUEST FOR AN :=ZXCEPTION UNDER
10 CER § 2.758

As a general rule, NRC regulations cannot be subject o
attack in an adjudicatory proceeding. 10 CFR § 2.758(a) The
only exception to this general rule is provided in § 2.7538(b),

which permits a party to petition for an exception from the

3/ The Commission's decision to proceed with the licensing of
power plants under a rule whose ultimate acceptance by the
courts is still in doubt is not without precedent. The NRC's
Table S-3 rule was followed by Licensing Boards for more than 7
years between its remand by the D.C. Circuit in NRDC v. NRC,
547 F.2d 633 (D.C. Cir. 1976), rev'd sub nom. Vermont Yankee v.
NRDC, 435 U.S. 519 (1978) and its ultimate acceptance by the
Supreme Court in Baltimore GCas & Electric Co. v. NRDC, U.5.
—. 103 s.Ct. 2246 (1983).
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application’ét a regulation in a given proceeding. That provision
clearly states that

(tihe sole ground for petition for waiver or

exception shall be that special circumstances

with respect to the subject matter of the

particular proceeding are such that applica-

tion of the rule or regulation (or prcvision

thereof) would not serve the purposes for

which the rule or regulation was adopted.
10 CER § 2.758(b).4/ This provision has been interpreted as
requiring the petition to be accompanied by an affidavit which
(1) 1dentifies the specific aspect of the subject matter of the
proceeding as to which the purpose of the rule would not be served

and (2) sets forth with particularity the special circumstances

alleged to justify the waiver or exception requested. In the Mat-

ter of Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),

LBP-75-35, 1 NRC 701 (1975). Licensing Bcards have been extremely

reluctant to grant exceptions under § 2.753,5/ and indeed, the

&/ If a Licensing Board determines that a party has made a
prima facia showing under § 2.758(b), then the issue must be
certified directly to the Tommission for its decision on

whether the exception should be granted. 10 CER § 2.758(d).

S/ Of approximately 60 NRC proceedings research has disclosed
as involving attempted challenges to the Commission's regula-
tions under § 2.758, a waiver of a regulation was granted in
only two of them. Interestingly, each of these waivers was
grantel to the applicant. See In the Matter of Houston
Lighting & Power Co. (South Texas Project, Units 1 and 2), CLI=-
77=13, NRC 1303, 1308 (1977) (waiver granting review of anti-
trust issues prior to the filing of the FSAR. All parties were
in agreement on the need to waive this filing requirement); In
the Matter of Duke Power Co. (Catawba Nuclear Station, Units 1
and 2), CLI-75-9, 2 NRC 180 (1975) (waiver of § 50.46(a)(3)
with regard to compliance with ECCS Final Acceptance Criteria
in construction permit proceedings following showing of reasors-

footnote continued
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Commission has held that an "exception can be granted only in

unusual and compelling circumstances," In the Matter of Northern

States Power Co. (Monticello Nuclear Cenerating flant, Unit 1),

CLI-72-31, 5 AEC 2S5, 26 (1972). These "unusual and compelling

"

circumstances” can be demonstrated only by the presentation of

persuasive evidence and not bare allegations. In the Matter of

- hh-

Houston Lighting and Power Co. (South Texas Project, Units 1 and

2), LBP-83-49, 18 NRC 239, 240 (1983).

In none of the previous cases where exceptions to the Commise
sion's financial qualification rules have been sought have =he
required "unusual and compelling circumstances”" been demon-

- -

strated.6 Further, i1n rejecting attempts to litigate financial

footnote continued

able assurance of favorable resolution of ocutstanding ECCS
i1ssues).

Two other preoceedings are worthy of brief mention. Firset,
in In the Matter of Metropclitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), LBP=-80-1, 11 NRC 37 (1980), the
Licensing Board found that a prima facia showing had been made
for a waiver of § 50.44. However, on certification, the Come
mission found that a waiver of § 50.44 was not regquired, since
the issue sought to be litigated could be tried under another
part of the regulations. In the Matter of Metropolitan Edison
Co. (Three Mile Island Nuclear Station, Unit 1), CLI=-80-1s5, 11
NRC 674, 675 (1980). Second, in In the Matter of Metropolitan
Edison Co. (Three Mile Island Nuclear Station, Unit 2), CLI-78-
3, 7 NRC 307 (1978), the Commission granted an exception to the
Table S-3 Uranium Fuel Cycle rule to permit the Appeal Board to
consider the environmental effects of radon-222 in deciding the
merits of intervenors' appeal. The waiver was granted not as a
result of filings seeking such a waiver, but rather resulted
from the Commission's review of the Appeal Board's decision and
its use of independent information obtained from the Staff on
the continuing validity of the radon values contained in the
Table S-3 rule.

6/ Exceptions to the financial qualification regulations have
been sought under § 2.758 in three proceedings. In the Matter

footnote continued



qualificatioff contenticns, even where a § 2.758 exception guestion
was not involved, the Commission and Licensing Boards have relied
on two basic_ _factors, both of which are applicable here: first,

movants' failure to link alleged financial concerns to the protec-

tion of public health and safety, In the Matter of Maine Yankee

Atomic Power Co. (Maine Yankee Atomic Power Station CLi=83-21

¢ NeATOS"4e L,

18 NRC 157, 159 (1983); and second, a recognition that it is a
State public service commission’'s duty to establish rates designed

to cover the cperating costs of a nuclear facility, In the Ma<ster

of Houston Lighting and Power Co. (South Texas Project, Units

and 2), LBP-82-37, 18 NRC 52, 57-58 (1983), citing In the Matter

of Public Service Co. of New Hampshire (Seabrook Statiocn, Units 1

and 2), ALAB=-422, 6 NRC 33 (1977).
Simply stated, Suffolk County and New :ork State have failed

to make this requisite prima facia snowing 2f unusual and compel-

ling circumstances; hence their motion must be denied. In their
moticn, Suffolk County and New York State seek exceptions from the

provisions of 10 CER § 2.104, Sections VI and VIII of Appendix A

foctnote continued

of Gulf States Utilities Co. (River Bend Station, Units 1 and
2), LBP-83-52A, 18 NRC 265 (1983); In the Matter of Houston
Lighting and Power Co. (South Texas Project, Units 1 and 2),
LBP-83-49, 18 NRC 239 (1983); and In the Matter of Houston
Lighting and Power Co. (South Texas Project, Units 1 and 2),
LBP-83-37, 18 NRC 52 (1983). In addition, financial qualifica-
tion issues were also the basis for an attempt to revoke an
operating license under § 2.206. In the Matter of Maine Yankee
Atomic Power Co. (Maine Yankee Atomic Power Station), DD=83-3,
7 NRC 137, ag!'d CLI-83-21, 18 NRC 157 (1983).




.

to Part 2, §¥'SO.33(£), 50.40 and 50.57,7/ allegedly based on
showings contained in their accompanying Memorandum and Affidavit.
Motion at 2. - However, a review of the section of the Memorandum
(pp. 19-24) dedicated to establishing this showing of need indi-
cates that the intervenors have neither identified the specific
purposes of the rule which would not be served by adherence to 1i1t,
nor set forth with particularity the special circumstances that
would justify an exception to the rule. The intervenors'
attempted showing is fatally flawed because it mistakenly focuses
on the factual bases for the Commission's amendments to the finan-
cial qualification rules instead of censidering how those amend-
ments further the fundamental purpose of those rules, and it fails
to establish a nexus between financial concerns and the protection
of the public health and safety.

The financial gqualification inquiry at the operating license
stage =-- assuming that it even applies to a regulated utility =-
is focused on whether a company will be able to "obtain the funds
necessary to cover estimated operation costs for the period of the

license, plus the estimated costs of permanently shutting the

7/ While their motion is styled as a motion for leave to file
a contention on LILCO's financial qualifications to operate
Shoreham, various of the cited provisions, especially

§ 2.104(b) and Section VI of Appendix A to Part 2, pertain to a
utility's financial qualifications to construct a nuclear
plant. To the extent that the motion seeks a waiver from proe-
visions relating to construction permit proceedings, it should
be denied as beyond the scope of this proceeding. See In the
Matter of Houston Lighting and Power Co. (South Texas Project,
Units 1 and 2), 4-55 (1983).
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facility déékfnnd maintaining it in 1 safe condition." See 10 CER
§ 50.33(£){1)(ii). This was exactly the question the Commission
considered when it decided to amend its financial gualification
regquirements with regard to electric utilities., <9 Fed. Reg.
23,045 (1984). Thus, the pertirent inquiry is whether, assuming a

plant i1s operating and hence included i1n the rate base, a utility

b

will be allowed by its rate commission to recover the costs of
operating the plant, includinyg the costs of compliance with future
NRC regquirements associated with safe plant operaticn. The Come
mission concluded that State regulatory commissions uniformly
allow such reasonable cos% recovery. ASs is shown below and in the
Eacker Affidavit at 99 3«7, this conclusion is applicable in New
York State; as is indicated in answers to a recent gquestionnaire
provided to the Nat,onal Association ¢f Rejulatory Utility Commise
sioners (NARUC) by the New ‘ork Department of Public Service, the
New York Public Service Commission routinely grants to utilities
the costs required for the safe and reliable ocperation of power
plants, including nuclear power plants. Suffolk County's and New
York State's filings do nothing to contradict this assertion by
the New York State agency responsible for public utility rate-
making.
Suffelk County and New York State argue that -ecial circum-

cances exiat in this proceeding for an exception from the Commis-

sion rules because:



—

it “cannot be said (i) that LILCO will

"recover costs of constructing generating

facilities [i.e., Shoreham| through the rate-

making process'; (ii) that "reasonable costs

necéssary to meet . . . [LILCO's| obliga-

tions" will be recovered through the

ratemaking process; (1ii) that the New York

PSC can be "counted on to provide reasonable

oparating costs" to LILCO; and (iv) that

LILCO today would "invariably" be found to be

financially qualified.
Memorandum at 21-22. Division of these allegations into four spee
cific parts dignifies them with spurious precision: they do not
correspond to generally recognized analytical categories in any
systematic fashion. Parsing them, there appear to be not Ifour
considerations at work but only two: (1) recovery of the invest-
ment expended in construction of Shoreham, and (2) obtaining ade-
quate revenues to ensure the plant’'s safe cperation.8,

Treating first the question of constr.uction expenses
(loosely, allegations i, and perhaps ii and iv), to the extent
that they focus on LILCO's ability to obtain funds to cover con-
struction costs (see 10 CEFR § 50.32(£€)(1)(i)), they should have
been raised during the constructicn permit proceeding and now are
completely untimely. See note 7 above. To the extent, however,

that they relate to the extent to which the New York Fublic Ser-

vice Commission will allow LILCO to place the costs of Shoreham

8/ Intervenors' articu.ation of those alleged special circume
stances is so broad that it is impossible to determine how they
affect the purposes for the promulgation of the Commission's
financial qualification rules. Accordingly, they must be
rejected for want of particularity. See In the Mattog o; Dug;
Pcwoé ;8. (Catawba Nuclear Station, Units 1 and 2), -75=35,
i

(1975).



«]l2e
inte the :atl base and recover them through depreciation over the
life of the plant, they invoive issues that are presently being
investigated by the New York PSC in its ongoing case ¢n th
prudency of wvarious Shoreham-relatad expenditures (PSC Cacge No.

27563). See Eacker Af

"

idasit, p. 10, 9 8(i). Consideration of

th:se alleged special circumstaances would reguire an NRC licensing

1

board to speculate on the outcome of the currently ongcing
prudency investigation before the PSC and to apply that specula-

tive conclusicn about the amount of Shoreham's costs that would

U
(1]

included in LILCO's rate base to unknown future events in crder %o
determine how that cost recovery would affect LILCO's ability ¢

- -

operate th

(]

Shoreham plant. Certainly, the NRC did not intend for
its licensing boards to acquire roving mandates so incoherently
related to their basic purpose of determin.:ng health-and-safety
issues.

The other general thrust of the allegations (items iii, and
pethaps ii and iv) concerns %ie questisn of whether LILCO will ob-
tain adequace revenues to operate the Shoreham plant safely and
reliably. Once again, this question inherently delves into
ratemaking matters that are the subject not only of the prudency
investigation but also of current pending ratemaking proceedings
before the New York PSC (PSC Case No. 28553). In short, these as-
sertions also merely invite NRC licensing boards to tread the same
ground that other State agenciez with jurisdiction to consider fi-

nancial dimensions of utility management are alreacdy treading.
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In any'éﬁcnt, to the extent that the alle jations raise gques-

tions about New York State Public Service Commission policy with

regard to opéfatinq costs, they are effectively rebutted by a re-

cent set of responses by the New York Department of Public Serv

to a questionnaire circulated by NARUC to State public se

commissions.

clearly 1

New York State's response, dated April 25

Lo

-
"
0
W

are recoverable by utilities within the general ratemaking pro-

cess.

o

&

Specifically, New York State responded:

.C.

Q.

3

Does the PUC have specific rate-setting
authority and responsibility that may be
used to ensure adeguate revenues to
recover the costs of meeting NRC safety
regquirements?

No. While we do not have specific rate-
setting authority to meet NXC safety
requirements, the Commissicn general
rate making process assures zhat such
Costs are met.

Does the PUC provide specific costs
allowances in general rate orders or
other directives to assist the utility
in meeting NRC safety requirements,
orders, and directives?

No. Within the regular rate making pro-
cess the Commission makes allowances for
all the necessary and prudently incurred
operating costs including NRC safety

requirements.

Historically, have utilities with
operating nuclear plants that have
requested revenue allowances for NRC
safety requirements always received such
allowances?

Yes. Same as 2.a.

dicates that in New York, reasonable costs of cperation



[Emphasis a&bﬁliedl. Thus, Suffolk County and New York State have
done no more than speculate on future action of the New York PSC,
speculation that has no basis in history or current New York
Department of Public Service practice, as stated by the Department
itself. Accordingly, the third alleged special circumstance does
not warrant an exception to the Commission's financial gualifica-
tion rules. Experience with the New York Public Service Commis-
sion confirms these statements in its questionnaire. See Eacker
Affidavit at 99 3, 4-7.

At bottom, any consideration of financial qualifications by
the Commission, particularly at the cperating license stage, must
proceed in light of the fact that the Commzssxon is not a rate=
making agency: that function is committed by law to State agen-
cies and the Federal Energy Regulatory Commission, and this Com=
mission can neither compel nor preclude a given result by those
agencies. All it can do, in reality, is rely on those agencies'
good=-faith exercise of their statutory functions. Further, 1if
those agencies perform their functions, revenues would be avail-
able to their regulated utilities to assure safe cperaticn of
nuclear power plants owned by them. Any conclusicns that such
funds would not be properly spent implies conclusions about the
competence or integrity of the utility’'s management. In the
absence of such allegations =-- and there have been none made, much
less proven, in the Motion, Memorandum or Affidavit -- it must be

presumed that funds received from the New York State Public Ser-

vice Commission would be properly spent.3/

9/ Commission Bernthal put it aptly in his additional views
on the financial qualification rules as republished this

footnote continued
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The dﬁiié possible basis for inquiring into financial gquali-
fications is that diversion of funds from safety-related aspects
of plant operaticn or maintenance could adversely affect the safe
operation of the plant. As to this proposition, the concern =-
safe cperation of nuclear power plants and prevention of departure
from the required high standards -- is at the core of the NRC's

responsibilities. However, inquiring into financial

footnote continued
spring:

1
gqualification in this context means that the
Commission would be prejudging the ability of
[an] applicant to construct and operate the
plant consistent with public health and
safety; the Commissicon would be denying a
license because of the pcssibilizy that the
applicant might cut corners on safety. That
finding, in turn, must stem from a conclusion
that the applicant may not have the requisite
character and integrity to carry out its
responsibilities pursuant to the Commission's
regulations. Thus, the Commission would, in
effect be making an adverse finding on th
character and integrity of the applicant
without any basis for doing so other than
[the] financial status cf the applicant.
Cenial ¢f a license by the Commissicn on that
basis would be arbitrary and capricious, and
could in my view, be successfully challanged
as such. As noted earlier, a judgment on an
applicant also amounts to a judgment on the
public utility commission of oversight jurise-
diction. For these reasons, [ guestion
whether the Commission should require any
financial review unless there is an indepen-
dent concern about the management integrity
of an applicant

..

[D]enying a license for lack of financial
b1
1

49 Fed. Reg. 13,046 (additional views of Commissioner Bernthal)
(emphasis in original).
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qualificatiBE; is an extremely inefficient, unfocused means of
assuring adherence to safety standards. Rather, che panoply of
self-observétion and self-evaluation, reporting and surveillance
mechanisms set in place by the Commission's regulations, lived
with daily by regulated nuclear power plant operators, and en-
forced by numerous layers of Commission perscnnel, 1is a far more
sensitive, focused and accurate means of detecting and correcting
safety-related problems than generalized financial ingquiries. See

In the Matter of Maine Yankee Atomic Power Co. (Maine Yankee

Atomic Power Station), CLI-83-21, 18 NRC 157, 160 (1983).

Suffolk County and New York Sta:e‘have failed to make a prima
facia showing that unusual and compelling reasons exist for an
exception from the Commission's financial gualification regula-
tions; accordingly, their motion to file a contention on LILCO's

financial gualifications must be rejected.

v
)

I. SHOWING REQUIRED FOR LATE-FILED CONTENTIONS

Even if Suffolk County and New York State were found to have

made a prima facia showing of need for an exception, their motion

for leave to file a late-filed contention must still pass the
standards of § 2.714. That provision identifies five factors that
must each be weighed in the balancing conducted by Licensing
Boards to determine whether to admit a late-filed contention; they
are

(i) Good cause, if any, for failure to
file on time;

(ii) The availability of other means



wh‘?cby the petitiocner's interest will be
protected;

(iii) The extent to which the peti-
tioner's participation may reasonably be
expected to assist in developing a sound
record;

(iv) The extent to which the peti-
tioner's interest will be represented by
existing parties; and

(v) The extent to which the petitioner's
participation will broaden the issue or delay
the proceeding.

10 CER § 2.714(a)(1l); In the Matter of Duke Fower Co. (Catawba

Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041, 1045
(1983). In applying these factors to a case involving a conten-
tion filed following the publication of documents essential to the

license application, the Appeal Board in In the Matter of Duke

Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 156
NRC 460 (1982), established a three-part test for the goed cause
showing required by § 2.714(a)(1l)(i).13/ Under it, for good cause
to be shown, the late-filed contention:

I [must be| wholly dependent upcn the cone
tent of a particular document;

could not therefore be advanced with any
degree of specificity (if at all) in
advance of the public availability of
that document; and

ro

3. (must be| tendered with the requisite
degree of promptness once the document
comes into existence and is accessible
for public examination.

10/ This test was accepted by the Commission in In the Matter of
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
CLI-83-19, 17 NRC 1041, 1045 (1983).




17 NRC at 1033-1044. The burden for making these showings that
significant new evidence is available rests on the parties seeXing
to file the-lata contentions, and this burden cannot be met merely

by making claims to that effect. In the Matter of Pacific Tas and

r

Eiectric Co. (Diablo Canyon Nuclear Power Plant, Unit and 2),

[
-

ALAB-728, 17 NRC 777, 804 (1983).

Suffolk County and New York State have failed to carry this
burden. In fact, stripped of its mere allegations, intervennrs'
motion is nothing more than another brazen attempt to delay an
ultimate decision on LILCO's application for an coperating license.

First, Suffolk County and New York State argue that gocd
cause exists for the filing of their proposed contention at this
time. Memorandum at 25-29. This good cause showing is premised
on financial information that allegedly became available conly dur-
ing the last three months, id. at 25, and more particularly, on a
May 30, 1984 "Fosition Paper" submitted by LILCO to Governor
Cuomo, id. at 4-5 and 25. Suffolk County and New York State
assert that this position paper disclosed for the first time that

LILCO would require "affirmative action of third parties” to avoid

o

bankruptcy, id. at 27 and 29, and that only on June &, 1234, when
the Governor of New York (one of the parties sponsoring the motion
in question) rejected LILCO's proposal, did it become apparent
that such affirmative action was not forthcoming, id. at 29.

These proffered showing are not sufficient to establish goed

cause as articulated by the Appeal Board in Duke Power. See p. 17

above. While Suffslk County and New York State have attempted to
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premise thoif'motion on a single document -- the May 30 Position
Paper, a closer review of available information indicates that
nothing regarding LILCO's actual financial condition in this par-
ticular document was new; and that the only piece cf "new" infor-
mation in it was the refusal of Covernor Cuomo, who had been
actively opposing the Shoreham plant for six months, to reverse
his position: information on LILCO's actual financial condition
was quite fully developed (even though some details Jater devel-

oped further) in the December 1983-February 1984 time frame, and

had taken substantially their present form by March 6, 1284.

wn

ce
Facker Affidavit at 11 8-10. Indeed, Suffolk County and New York
State have made no attempt to do anything more than baldly -- and
incorrectly -- assert that such information was not previously
available: not only was it publicly availacle, they were on actu-
al notice of it on a real-time basis. Eacxer Affidavit at 19 8-
10. Finally, since information on LILCO's present financial posi-
tion has been available for at least six months, intervenors have
failed to demonstrate that their late-filed contention was "tene
dered with the requisite degree of promptness.” Thus, Suffolk
County and New York State have failed to meet any of the three
standards for establishing gocod cause.

Second, Suffolk County and New York State argue that no other
means are available for protecting their interests. Memorandum at
30. Their argument is premised on the assertion that LILCO's

financial qualifications will not be reviewed, or even considered,

by the NRC. Id. This argument simply ignores the purpose of the



Ccmmission‘i;;cqulatory requirements designed to ensure the safe
cperation of nuclear plants. As 1is discussed above, the purpose
of the financial qualification inquiry at the operating license
stage is to assure that adequate financing will be available for
the safe operation of a nuclear plant. For electric utilities,
this is assured through State rate regulation. In addiz.on, the
Commission's continuing inspections of ocperating plants ensure
that should plant safety be ccmpromised for want of adeguate
operating capital, steps can and will be taken to remedy these
safety concerns. Thus, other means exist for protecting Suffol!
County's and New York State's concern abocut plant safety than the
litigation of a financial gqualification contention.ll/

Third, Suffolk County and New York State argue that their
participation will assist in the development of a sound record.
Memorandum at 31. In support, they cite their past participation
in these proceedings. [d. While the question of whether or not
Suffolk County and New York State would assist in the development
of a sound record rests on future events, and hence, is purely a
matter of speculation, LILCO would merely note that past history
suggests that Suffolk County's participation may not always have

futhered the goal of developing a sound record. In the Matter of

Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-83-57, slip op. at 93 and 203 (1983) (Shoreham Partial Initial

11/ This argument also blinks intervenors' attempts at every turn
in New York State proceedings to prevent LILCO from obtaining the
degree of return to which it is entitled.
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Fourth, Suffolk County and New York State assert that their
interests cannhot be adegquately represented by other parties. Mem-
orandum at 32. To the extent Suffolk County and New York State
are arguing that no other party will advance their proffered argu-
ments, LILCO cannot disagree.

Fifth, Suffolk County and New York State argue that the liti-
gation of their proffered financial qualification contantion is
"not likely" to have a material impact on the length of the
operating license proceedings, citing the ongeing low power, off-
site emergency planning and TDI diesel generator hearings. [Memo-
randum at 32. Intervencrs' assertion is nothing more than a smoke
screen to hide the fact that should their financial qualification
contention be admitted, it would most certainly be the pacing item
in the operating license proceedings. The other three remaining
portions of the Shoreham coperating license nroceeding are all
through their discovery phases, and to varying degrees, through
the filing of testimony and hearing phases. All are moving toward
completion in the coming weeks and months. By comparison, should

Suffolk County's and New York State's financial qualification

12/ Suffolk County and New York State's suggestions that a bar to
their participation on financial 3uali£icatxon issues would be
"contrary to the NRC regulations," Memorandum at 31, is without
basis. The Commission has long recognized that participation in
its adjudicatory proceedings is not an absolute right, and that
that right can be limited by reasonable Commission regulations.
See In the Matter of Duke Power Co. (Catawba Nuclear Station,

Units 1 and 2), CLI-83-19, 17 NRC 1041, 1045 (1983).



contcntion<bi’admitted, discovery would have to be taken, prefiled
written testimony filed, hearings hold, and proposed findings
drafted on issues yet to be defined. Nothing suggests that this
process would proceed any more expeditiously than have the other
portions of this incredibly tortuous proceeding. Indeed, if
Suffolk County's discovery regquests in the low power proceeding
regarding LILCO's financial status are any indication, see Suffolk
County's Second Discovery Request to LILCO Relating to LILCO's
Application for Exemption, dated June 11, 1984, the County and lMew
York State will seek to raise any and all aspects of LILCO's past
and future financial history under their proffered contention.

The public interest would not be served by such additicnal

Thus, Suffolk County and New York Staze have failed to demcn-
strate under the standards cf § 2.714(a) that their late-filed
contention should be admitted. The contention is inexplicably
late and will serve only to delay further an already lengthy pro-

ceeding.

IV. CERTIFICATION TO COMMISSIO!

The final request in Suffolk County's and New York State's

13/ Such delay would be all the more intolerable because it would
be totally duplicative: the same sets of facts are currently
being litigated in two proceedings before the New York State Pub-
lic Service Commission: a general rate case (Case No. 28553), and
an investigation into the prudency of various Shoreham expeditures
(Case No. 27563). Suffolk County and New York State are both par-
ties to each of these proceedings.



motion is tXat if their motion is denied the Board certify its
order to the Commission. Motion at 3. Intervenors offer no
showing of a need for immediate Commission review, but rather
talismatically recite simply that certification is required "to
prevent detriment to the public interest and unusual delay and
expense." Motion at 3; see Memorandum at 34. Since the grantin
of this request for certification is within the Board's discre=-
tion, see 10 CFR §§ 2.718(i) and 2.730(f), LILCO offers 1ts views
to the Board for its consideration.

Depending on the Board's resolution of the issues presented
above, the certification question could arise in one of three
settings:

(1) the Board decides that an exception 1is ware

ranted under § 2.758(b), and that while late-
filed, the proffered contention should be
admitted under the standards of § 2.714;

(2) the Board decides that an excepticn is ware-

ranted under § 2.758(b), but concludes that

the proffered contention 1s untimely; and

(3) the Board denies the request for an exemption
under § 2.758(b).

Should the certification question arise under the first setting,
the Board must, by regulation, certify the issue to the Commise
sion. 10 CER § 2.758(d). Under the second and third scenariocs,
LILCO believes that the Board's interlocutory wrder need not be
certified. However, should the Board decide that certification 1is
appropriate, LILCO believes that under either of these settings
the issues should be certified to the Appeal Bocard and not

directly to the Commission. Cf. In the Matter of Long Island
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Lighting Co.’{Shoreham Nuclear Power Station, Unit 1), LBP-83-21,
17 NRC 593, 596-97 (1983). This is the more appropriate action
since the Board would need to be reversed on several preliminary
issues before the Commission would be statutorily required to

determine whether an excepticn should be granted under § 2.758(d).
CONCLUSION

For the above stated reascns, LILCO believes that Suffolk
County and New York State have failed to demonstrate that they are
entitled to an exception to the Commission's financial qualifica-
tion regulations. Even if entitled to such an exception, Suffolk
County's and New York State's proffered contention is inexcusably
tardy and should be denied admisssion under § 2.714. Thus,
Suffolk County's and New York State's motion for leave to file a

contention on LILCO's financial qualificat:ons should be denied.

Respectfully submit

LONG ISLAND LIGHTING COMPANY

Donald P Iraxn
Lee B. Zeugin
Renee R. Falzone

Hunton & Williams
Post Office Box 1535
Richmond, Virginia 23212

DATED: July 16, 1984



LILCO, July 16, 1984

CERTIFICATE OF SERVICE

In the Matter of

LONG ISLAND LIGHTING COMPANY
(Shoreham Nuclear Power Station, Unit
Docket Nos. 50-322-0L and 50-322-0L-4 (Low Fowd#)!3 AN 46

I hereby certify that copies of LILCO'S REPLY TO MOTION CF
SUFFOLK COUNTY AND NEW YORK STATE FOR LEAVE TO FILE AICONTEN-
TION ON LILCO'S FINANCIAL QUALIFICATIONS were served this date

upon the following by first-class mail,

Judge Lawrence Brenner

Atomic Safety and Licensing
Board Fanel

U.S. Nuclear Regulatory
Commission

Washington, D.C. 20555

Judge Peter A. Morris

Atomic Safety and Licensing
Board Panel

U.S. Nuclear Regulatory
Commission

Washington, D.C. 20555

Judge Cecrge A. Ferguson

Atomic Safety and Licensing
Board Panel

School ¢of Engineering

Howard University

2300 6th Street, N.W.

Washington, D.C. 20089

Judge Marshall E. Miller

Atomic Safety and Licensing
Board

U.S. Nuclear Regulatory
Commission

Washington, D.C. 208555

Judge Clenn O. Bright

Atomic Safety and Licensing
Board

U.S. Nuclear Regulatory
Commission

washington, D.C. 208555

Judge Elizabeth B. Johnson

Oak Ridge National Laboratory

P.O. Box X, Building 3500
Oak Ridge, Tennessee 37830

postage prepaid.

Edwin J. Reis, Csg3.

Bernard M. Bordenick, E

U.S. Nuclear Regulatcry
Commission

Maryland Naticnal Bank 3ldg.

7735 Old Georgetown Rcad

Bethesda, Maryland 20814

sq.

Herbert H. Brown, Es3q.

Kirkpatrick, Lockhart, Hill,
Christopher & Phillips

8tk Floor

13CO M Street, N.W.

Washingteon, D.C. 20038

Mr. Marc W. Goldsmith
Energy Research Croup
4001 Totten Pond Road

wWaltham, Massachusetts 02154

MHB Technical Associates
1723 Hamilton Avenue

Suite K

San Jose, California 95125

Mr. Jay Dunkleberger
New York State Energy Office
Agency Building 2
Empire State Plaza
Albany, New York 12223

Atomic Safety and Licensing
Appeal Board Panel

U.S. Nuclear Regulatory
Commission

Washington, D.C. 20558

Atomic Safety and Licensing
Board Panel

U.S. Nuclear Regulatory
Commission

Washington, D.C. 20555

e N T W R



Martin Bradley Ashare, Esqg.
County Attorney

Suffolk County Department of Law
Veterans Memorial Highway
Hauppauge, New York 11787

Stephen B. Latham, Esg.
Twomey, Latham & Shea

33 West Second Street

P. O. Box 23¢8

Riverhead, New York 11901

James B. Dougherty, Esq.
3045 Porter Street
Washington, D.C. 20008

Jonathan D. Feinberg, Esj.
New York State

Department of Public Service
Three Empire State Plaza
Albany, New York 12223

Eleanor L. Frucci, Esg.

Atomic Safety and Licensing
Board

U.S. Nuclear Regulatory
Commission

Washington, D.C. 20855

Hunton & Williams
Post Qffice Box 1535
Richmend, Virginia 23212

DATED: July 16, 1984

Honorable Peter Cohalan
Suffolk County Executive
Ccunty Executive/
Legislative Building
Veteran's Memorial Highway
Hauppauge, New York 11733

Fabian G. Palomino, Esg.

Special Counsel to the
Covernor

Executive Chamber, Room 229

State Capitol

Albany, New York 12224

Mr. Martin Suubert

c/0 Congressman William Carney

113 Longworth House Office
Building

Washington, D.C. 20515

Office of the Secretary
Attn: Chief, Docketing
and Service Section
U.S. Nuclear Regulatory

Cocmmission
Washington, D.C. 20555

o L

Donald P. lrwin



