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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
84 JUL 18 Mm1:09

In the Matter of

LONG ISLAND LIGHTING COMPANY Docket No. 50-322-0L-3
(Emergency Planning)
(Shoreham Nuclear Power Station,

Unit 1)

NRC STAFF RESPONSE TO "“SUFFOLK COUNTY
MOTION TO STRIKE LILCO DIRECT TESTIMONY
AND SUPPLEMENTAL TESTIMONY ON CONTENTIONS
74 AND 75 (RELOCATION CENTERS)"

I. INTRODUCTION

Pursuant to a schedule set by the Licensing Board on June 8, 1984
(Tr. 10,973), Intervenor Suffolk County filed a motion on June 26, 1984
to strike all of LILCO's direct testimony and supplemental testimony on
Contentions 74 and 75 (Relocation Centers). In the alternative, the
County moved to strike selected portions of the testimony in question.
Set out below is the NRC staff's response to both aspects of the County's

motion.

I1. DISCUSSION
This Board may grant a motion to strike testimony if the testimony
in question is “argumentative, repetitious, cumulative or irrelevant.”
10 C.F.R. § 2.757(b). These are the standards that should be applied to

the County's recent motion.
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A. Suffolk County's Motion to Strike LILCO's Supplemental
Testimony in its Entirety

1. The County moves to strike LILCO's Supplemental Test ony in
its entirety principally asserting that it is comprised of unreliable
hearsay and that LILCO's witnesses are not competent to provide the
testimony proifered. The County argues that it is clear from a review of
LILCO's Supplemental Testimony that this testimony concerns matters
within the primary knowledge of unidentified representatives of the Red
Cross. It argues that the LILCO Supplemental Testimony on these matters
is for the most part nothing but second hand unidentified hearsay in-
formation, and should be stricken as hearsay since those with first hand
information, or knowledge, should be produced to testify concerning the
relocation centers reported in the Supplemental Testimony.

The Staff does not support the County's motion. There is no attempt
by the County to show that the LILCO testimony in question is argu-
mentative, repetitious, cumulative or irrelevant. Instead the County's
arguments go to the weight, if any, that the Board could give to the
testimony in question if it is admitted. Quesiions as to whether LILCO
has the ability to answer questions on this testimony, i.e. be cross-
examinated upon it, must await such cross-examination. There is
presently no showing that LILCO does not know the capacities of and the
facilities available at the relocation shelters.

2. As a secondary ground for striking the LILCO testimony in its
entirety, the County argues that LILCO has not revised its interim plan
to reflect the changes in the designation of relocation centers. Since

LILCO on July 2, 1984, filed Revision 4 to the plan, which includes
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current designated relocation center locations, the County's argument
appears to be moot. In any event, the County's argument is without merit
since LILCO has put the County on actual notice as to the current status
of relocation center locations. The fact that this notice comes from
testimony as opposed to a formal revision to the plan should not be

grounds for striking testimony in question.

B. Suffolk County's Motion to Strike Portions of LILCO's
Direct and Supplemental Testimony on Contentions 74 and 75

1. LILCO's Direct Testimony on Contention 74

a. Page 5, last line beginning with the inserted
language "At the time . . ." through page 6,
Tine 10 (ending with "centers")

The County argues that this testimony on LILCO's understanding of
what centers the Red Cross was considering for purposes of providing
shelter in the event of an emergency at Shoreham is not probative or
reliable and should be striken. The County's arguments go to the weight,
if any, that the Board could give to the testimony if admitted. The
Board has consistently held in this proceeding that such arguments do not
constitute a basis on which to strike testimony. The Board should so
rule in the present circumstance as the testimony seems to provide

relevant background to the designation of the Red Cross shelters.

b. Page 6, 1ine 19 through page 7, line 8
and Attachments 3 and 4

\
For the reasons advanced by the County, the Staff agrees that this

portion of the testimony, wiich discusses numerous relocation centers not
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designated in the LILCO plan, should be striken. Such testimony is

irrelevant and not probative.

c. Pages 7-12, questions and answers 8-11.1
and Attachments 6-11

The Staff agrees with the County that this testimony is no longer
relevant in light of the supplemental testimony filed by LILCO and
therefore this should be stricken.

d. Page 12, lines 4-10 (last two sentences
of Answer 11)

The Staff opposes this aspect of the County's motion which seeks to
strike two citations to decisions of other licensing boards in emergency
planning proceedings. The arguments advanced by the County, concerning
relevance and appropriateness, go to the weight, if any, which could be
given to this testimony and not its admissibility. The Board on several

past occasions has admitted this type of testimony.

e. Page 13, lines 1-6 (first three sentences)

The testimony in question here discusses LILCO's possible reliance
on unspecified relocation centers in Nassau County. The Staff does not
oppose the County's motion regarding this testimony for the reasons
noted in B.1.b above.

2. LILCO's Direct Testimony on Contention 75

a. Page 5, line 17 through page 6, 1ine
20 (first two paragraphs of Answer 6
and Attachments 1 and 2

and
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b. Page 5, line 17 through pages 6, line
26 (first two paragraphs of Answer 6
and Attachments 1 and 2

The Staff opposes the County's motion as to these iwo matters which
challenge the LILCO witnesses' competence to make legal interpretations
and their expertise in social science or psychology. The discussion in
opposition to B.1.d above is equally applicable here. In sum, the
arguments advanced by the County go to weight of the testimony and not

its admissibility.

c. Page 6, last paragraph and Attachment 3

The Staff agrees with County that this testimony concerning SC

planning is irrelevant to Contention 75 and should be stricken.

d. Page 8, line 19 through page 9,
line 2 (beginning with "And in" and
ending with "center.'")

The Staff opposes this aspect of the motion which objects to LILCO's
interpretation of NRC case law. (See B.1.d and B.2.b above which is

applicable here).

e. Page 9, lines 7-13 (beginning with "No"
and ending with inserted language "9,000
persons") and Attachments 6, 7 and 8

Staff agrees with the Ccunty that testimony concerning relocation

centers no longer relied on by LILCO is irrelevant and should be stricken.

'

f. Page 10, the paragraph inserted after the
second 1ine (beginning with "In addition"
and ending with "arise")
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g. Pages 10-11, Questions and Answers 10 and 11;
page 12, line 3 (the words "and Nassau") and
lines 11-22 (beginning with "In addition" and
ending with "if needed"); and Attachments 11 and 12

For the reasons noted by the County, the Staff agrees that this
testimony, concerning additional facilities in Suffolk and Nassau
Counties, which have not been designated by LILCO in its plan or in
testimon, as primary or secondary relocation centers, is irrelevant to

Contention 74.

3, LILCO Supplemental Testimony

a. Page 3, lines 19-27 (last two sentences
on_page)

The County argues that this testimony, which asserts that if the

four centers designated in the LILCO testimony become full, the Red
Cross will send evacuees to other buildings nearby as the need arises,
is not relevant to the contentions in issue and is speculative. The
Staff is of the view that the testimony is arguably relevant and shoulu
be admitted. Whether or not the testimony is in fact speculative is a
matter which the County can probe on cross-examination of the LILCO
witnesses.

b. Pages 4-5, Question and Answer 6

The Staff supports the County's motion and agrees that this testimony
is no longer relevant since SCCC and SUNY-Stonybrnok are no longer relied

on as relocation centers in the LILCO plan.
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c. Page 6, Question and Answer 10

Staff response in B.3.a above is applicable here. Whether the
testimony in speculative can be probed upon cross-examination. It
should not be striken.

'd. Page 7, lines 2-11 (beginning with

"Experience” and ending with
"essential services")

Because of context in which this testimony appear, it may not be
cumulative. Thus, the Staff does not support the County's motion to strike

this testimony.

e. Page 7, line 12 through page 8, line 2;
page 8, lines 8-17 (beginning with "Another"
and ending with “85,000"); page 9, lines 2-11
(beginning with “and" and ending with “Suffolk
County"); and page 15, lines 2-10 (beginning
with "in addition" and ending with “"centers”)

The Staff response set out in B.3.d above is appiicable here. The
testimony may not be repetitions because of the context ir. which it

appears. It should not be stricken.

f. The County asserts that all inserts on pages 10-14 which
are stricken as a result of the Board's rulings on Parts [sC] II1.A and
[SC] 111.B should also be stricken from pages 10-14, of the LILCO
Supplemental Testimony. If the Board rules in the County's favor as to
the above designated parts of LILCO's testimony, the Staff agrees that

the incerts in question should likewise be stricken.



I11. CONCLUSION
For the reasons set out above, the NRC staff opposes the County's
motion to strike, in toto, LILCO's testimony on relocation centers. As
to the County's alternative motion to strike portions of this same
testimony, the Staff supports in part and opposes in part the County's
motidn.

Respectfully submitted,

Bernard M. Bordenick Al
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 10th day of July, 1984
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