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UNITED STaTEs
NUCLEAR REGULATORY COMMISSION
WASHINGTON D € 20855

by 03 1984
MEMORANDUM FOR: Files
THRU: William 0. Miller, Chief, License Fee Management Branch, ADM
FROM: C. James Holloway, Jr., Assistant Chief, License Fee Management
Branch, ADM
SUBJECT: BLACK FOX 1 & 2 CONSTRUCTION PERMIT REVIEW COSTS

By Tetter dated August 8, 1975, the Public Service Company of QOklahoma (PSO)
filed an application for a Construction Permit to build two nuclear power
plants designated as Black Fox 1 & 2. A application fee of $125,000 was
submitted I1n accordance with 170.21 A.4.a.

On April 6, 1982, PSO filed a request to withdraw the application and ter-
minate the proceedings for Black Fox 1 & 2 (Enclosure-1) with the Atomic
Safety and Liccnsinx Board Panel (ASLBP), and by order dated March 7, 1983
(Enclosure-2), the ASLBP terminated the groccoding. The NRC, by letter
dated June 22, 1983 to PSO, revoked the limited work authorization.

In accordance with 10 CFR 170 concerning the assessment of fees for with-
drawn applications, we have reviewed the costs incurred by the various
program offices from the date the application was filed to the date of
withdrawal of the application. Enclosure 3 1s a sunmary of the review
costs as well as the supporting documentation from the program offices.
Enclosure 3 shows that $1,383,247 was expended for the review of Unit 1
and $30,675 was expended for the review of Unit 2.

The application was filed and reviewed under the Commission's standard-
ization program (standardized design-reference systems concept). There-
fore, for purposes of assessing the costs of the review, the (P fees in
10 CFR 170.21 A.4.a. are the maximum allowable for recovery. The maximum
that can be assessed for the review of Unit 1 1s $978,600 ($125,000 +
$853,600). The maximum that can be assessed for the review of Unit 2 1s
$162,500. Since the costs of t e review for Unit 1 exceed the maximum,
ane Unit 2 are Tess than the maximum fees prescribed by regulation,
$978,600 would be applicable to Unit 1, and $30,675 would be applicable
to Unit 2. The tote! cost recoversble under the commission's reguiations

for both units 1s $1,000,275, Since 550 paid an applicatic fee of
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$125,000, this amount has been deducted from the total cost leaving a
balance due of $884,275 for review of the application. We plan to notify
the Division of Accounting and Finance to bill for the Commission's cost
of reviewing the withdrawn construction permit application.

."
~ P
C&James N({lmy. Jr., AsSistant Chief

License Fee Management Branch
Office of Administration

Enclosures:

1. 4/6/82 Motion By Applicant to Terminate Proceeding
¢. 3/7/83 ASLBP Termination of Proceedings

3. Summary of Costs and Supporting Documentation
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UNITED STATES OF AMIPICA p e

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOAFS :’ :
BRI o5 o 5w

Action Compl
In the Matter of the Application of

¥ R

)
)
Public Service Company of Oklahoma, )
Associated Electric Cooperative, ) Docket Mos. STN $0-5%¢
and ) STN 50-557
Western Farmers Electric Cooperative :
)

(Black rox Station, Units 1 and 2)

NOTION FOR TERMNINATION

Public Service Company of Oklahoma, As S,
Electric Cooperative, Inc. and Western Farmers Electric
Cooperative ("Applicants®) announced their decision, on
- February 16, 1982, to cancel the Black Fox Station nuclear
project. 1In light of this decision, Applicants hereby move
the Atomic Safety and Licensing Board, pursuant to 10 C.F.R.
§ 2.107, to enter an order terminating the instant proceeding
and permitting Applicants to wvithdraw, without prejudice,
their application for construction permits. 1In support of

the Motion, Applicants state:
1. In August 1975, Applicants submitted an ap-
plication to the United States Nuclear Regulatory Cormission

(the *Commission®) sesking the permits hecessary for the con-

ftruction of the Black Pox Station &% & nuclear generating
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-iity. The Environmental Report sukbrmitic! by Arri.
in support of the application, clearly demcnstrated ti.e
long-run economic prudence of constructing a nuclear facility
83 opposed to a comparable fossil-fueled generating station.
In 1975, Applicants estimated the costs of nuclear Units 1 and
2, with in-service dates of 198) and 1985, to be approximately
$624 per kilowatt and $645 per kilowatt, respectively.

2. The Commission's safety hearings in the Black
Fox proceeding were completed in February 1979. At the close
©f these hearings, a complete cost reassessmant and scheduling
update performed by the Applicants established mid-1985 and
mid-1988 as cormercial operation dates for Black Pox's two
nuclear units. The estimated cost of construction had ris n
to $1,038 per kilowatt during the interim three and one-half
years since the previous estimate. It was Applicants’' beliet,
however, that these schedule delays and estimated cost
increases associated with the Black Fox project were typical
in the industry and that the nuclear pProject was still the
mOSt economical way to meet projected capacity needs.

3. Soon after the close of the safety hearings,
and before any decision or construction permits were issued
with respect to the Black Pox facility, the accident at the
Three Mile Island Unit 2 nuclear facility occurred. This

totally unexpected event placed the Applicants in a unique




s "

position, having commenced work pursuant t- a Lic.tc - hop
Authorization and having the safety hearinc record completc,
but facing indefinite time delays rnd cost increases te‘fcre
the actual issuance of construction permits. No other pending
construction permit applicant faced a similar situation.

‘. The resultin hree-year moratoriux on nuclear
licensing imposed by the Commission as a result of the Three
Mile Island accident drosti-ally and irreversibly escalated
the cost of the Black Fox facilicvy. Today, Applicants' cost
estimate for the Black Fox project, bHased on PSO financing
costs and in-service dates of 1993 for Unit 1 and 1995 for
Unit 2, has jumped to $4,472 Per kilowatt., Purther, Appli-
cants now fear that the promise of futurs backfitting require-
ments will cause Black Pox costs to continue escalating at an
unknown and uncontrollable rate.

S. Applicants announced their decision to cancel
the Black Fox Station nuclear project on February 16, 1982.
This decision was conveyed to the Atomic Safety and Licensing
Board and parties by counsel for the Applicants during a
conference telephone call which was held at 4:00 p.r. Rastern
Standard Time on Pebruary 16, 1982,

6. In order to insure a complete record in tris
case, Applicants filed the pPrepared testimony regarding the

Black Fox Station pProject, which was presented during a race
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-ase before the Oklahoma Corpcre.ion Cormise::-

Touche~-Ross, a consulting firm under contract to the Oklahc-a
Corporation Cocmission; and the January 15, 1982, Orde:r i1.rued
by the Oklahoma Corporation Commission, portions of which
treference the Black Pox Station.

7. Applicants intend to preserve the Black Fox
s.te for construction of future power-qenerating piojects and
Are presently revieving the Black Pox site for the purpose of
Crveloping an appropriate site restoration plan consistent
with the ultimate dedication of the site for future powe. -
generating projects. This plan will be submitted to the NRC
Staff for its reviev and approval.

.. Paragraphs 1 through 7 establish that good
Cause exiscs for permitting withdrawval, without prejudice, of
the application for construction Permits and, further, Appli-
cants assert that no prejudice will accrue as & result of such
action. Bee, In the Matter of Pusrto Rico Electric Power
Authority (Morth Cosst Nuclear Plant, Onft 1), Docket Mo,
50-376, ALAB-662, 14 WnC e (1981); In the Matter of

Phila‘elphia Electric Company (Fulton Generating Station,

Units 1 and 2), Docket Mo. S0-463-CP, ALAB-6S57, 14 NRC

(1981) .,




For good cause shown, Applicarts' *'sticr

Termiration of Proceed.ry

should be grarted.

ISHAM, LINCOLN & BEALE

Suite 840

1120 Connecticut Avenue, N.w,

Washington, D.C.
1202) 933-9730

D.‘.‘l Apf“ ‘o

20036

1982

€sy
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and Witrdrawal of Applicatior®

Respectfully submitted,

3§pi ”!!o
COunsel for Public Service

Company of Oklahora
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In the Matter of the Application of
Public Service Company of Oklahoma,
Associated Electric Cooperative, Inc.

and

Western Farmers EBlectric Cooperative

(Black Fox Station, Units 1 and 2)

STN 50-%5%6
STN 50-5%7

Docket Nos.

T — —— — ——

CERTIFICATE OF SERVICE

I hereby certify that copies of the MOTION FOR TERMINA-

TION OF PROCEEDING AND WITHDRAWAL OF APPLICATION in the above~

captioned proceeding were served upon the persons shown below by

deposit in the United States mail, first-class postage prepaid,

this 6th day of April, 1982,

Sheldon J. wWolfe, Esquire
Mainistrative Judge
Atomic lo!ot! and Licensing
0.5 Bucioss segul
« B. Muclear atory
Commission
Washington, D. €. 20558

Mr. Frederick J. Shon

Meinistrative Ju

Atomic lolot{ and Licensing
Board Pane

0. 5. Wuclear Regilatory
Commission

Washington, D, €, 20838

Dr. Paul W, Purdom

AMainistrative Judge

U. 8. Nuclear Regu atory
Cormxission

€/0 Environrental Studies
Croup

Drexel University

3ind enéd Cheetnut Streety

FRilededrtiae, P2 19104

Dochcttn, and Service Section

Office of the Secretary of
the Commission

U. 8. Nuclear Regulatory
Commission

Washingtom, D. C. 20555

Atomic la!otl and Licensing
l:ard D:no :

U. 8. Nuclear Regu atory
Commission

Washington, D. C, 20%5%%

Atomic Safety and Licensing
Appeal Board Panel

U. 8. Nuclear Regulatory
Commission

Washington, D, C. 205%%
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Dennis C. Dambly, Esquire

Counsel for NRC Staff

U. 8. Nuclear Regulatory
Comzission

Washington, D. C. 20838

Joseph R. Parris, Esquire

Feldman, Rall, Franden, Reed,
& Woodard

816 Enterprise Building

Tulsa, Oklahoma 74102

Mr. Clyde Wisner

Public Affairs Officer

NRC Region ¢

611 Ryan Plaza Drive
Suite 1000

Arlington, Texas 76011

Mrs. Carrie Dickerson

Citizens Action for Safe
Energy, inc.

P. O. Box 924

Claremore, Oklahoma 74107

Mrs. Ilene H. Younghein
3900 Cashion Place
Oklahoma City, Oklahoma 73112

Mr. Lawrence Burre.l
Route 1. Box 197
Fairviers, Oklahowa 73757

"

Jamee K. Theseir, Esgu.re

Counsel for NRC Staff¢

U. 8., Nuclear Regulatorv
Commissicn

Washington, D. C. 20555

Mr. RMaynard Rurman

Censral Manager

Weetern Farrers Electric
Cooperative

P. O, 2oux 429

hndarko, Oklahoma 73005

Mr. Gerald . Diddle
General Manager
Associated Rlectric
Cooperativa, inc.
P. O. Box 754
Springfiald, Rissouri

Michael i. Bardrick, Esquirae
Azgsistant Attorney General
Etate of Oklahoma

112 3tate Capitol Building
Oklshoma €City, Nklahoma 73i0%5

65801




UNITED STATES CF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD WAE 0 13

Before Administrative Judges:
Sheldon J. Wolfe, Chairman
Dr. Paul W. Purdom
Frederick J. Shon .

In the Matter of ASLBP Docket No. 76-304-02 CP

PUBLIC SERVICE COMPANY OF OKLAHOMA,

ASSOCIATED ELECTRIC COOPERATIVE, INC.
and

WESTERN FARMERS ELECTRIC COOPERATIVE

(NRC Docket Nos: STN 50-556
STN 50-557)

(Black Fox Station, March 7, 1983

Units 1 ard 2)

S Sl S St Sl Nl Nt e S Sosas

(Granting, Without Prejudiggggght Subject To Conditions,
Appiicants' Motion To Termirate and To Withdraw)
MEMORANDUM

On January 23, 1983, Applicants filed a Motion For Termination
Of Proceeding And Withdrawal Of Application.* The KRC Staff responded
on February 7, 1583, and on February 25, 1983, the State of Cklahoma,
as an interested State, advised that it di¢ not intend to file any
objections to the irmstant motion. Intervenors did not file a response,

Applicants' Motion, supported Sv the affidavit of their B8lzck

Fox Stat‘on Project “anager, states in pertinent part at pages £-5:

On June 1€, 1287, <= 2rm urg. . ‘chesd Memerzrdum and Crder, <he Zp2rz
deriied, without ore’ucice, #:plicarts' original totion filed =+
ADril 6§, L9pZ,

o ikt
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"On November 26, 1982, Public Service Companv of Oklahoma
("PSO") publicly announced plans for the construczion of Innla
Station, a coal-fired electric power-generating station, to be
built at the site of tne cancelled Black Fox Station nuclear
project. (Current plans provide for commercial operation of
Inoia Station Unit 1 at the Black Fox site during 1992 with
Unit 2 to follow during 1994....Tentative long-range plans
ultimately nrovide for the construction of up to four
coal-fired units at the cancelled Black Fox site."

LR I 3

“The final decision on whether some or all of the
construction improvements accomplished under the Black Fox
Station LWA, as amended, will be utilized at the large
coal-fired electric generating complex should be made during
the design of the Inola Station layout and site facilities,
currently expected to begin during 1984."

L 3

"As design and construction efforts for Inola Station
progress, Applicants commit to dismantle unnecessary Black Fox
site improvements which will not be utilized and to return
disturbed site areas to conditions consistent with the site
development and environmental requirements of a coal-fired
electric power-generating station. During the interim period,
the Applicants will complete the ¢ i1 stabilization program
apprnved by the NRC Staff and will maintain the site so as not
to adverseiy impact the surrounding offsite environment.”

In Tight of the Applicants' commitments, and provided that its
two recommended condi<ions are imposed, the Staff requests that the
instant motion be grarted. The Appliicants have no+ objected to the

imposition of these c~rditions.

CRDER

Upon our corsideration nf the Stafé's assurance that it will
continuously morizor <-e remegiz’ :zczicon requirec by the two conditions,

~ - - - R =

oursuant to 10 C.7.%. © 2,107, i+ “s, this 7th dav of Marcn, 1083
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ORDERED

That Applicants’ Motion For Termination Of Proceeding And
Withdrawal Of Application to construct the Black Fox Station, Units 1.
and 2, is granted, without prejudice, subject to the two following
concitions:

a) Subject to the NRC Staff's monitoring and approval,
Applicants shall implement their Black Fox Station Soil Stabilization
and Erosion Control Plan, as approved by the Staff on September 24,
1982, by no later than October 1, 1983, and

b) Subject to the NRC Staff's monitoring and approval,
Applicants shall dismantle those site improvements, not to be utilized
at the Inola Station, in such a manner as not to cause any onsite or
offsite detrimental environmental impacts.

2. That the Licensing Board's Partial Initial Decision,
LEP-78-26, 8 NRC 102(1978), authorizing the issuance of a limited work
guthorization for Black Fox Station, Units 1 and 2, is vacated.

3. That the Director of Nuclear Reactor Regulation (a) is
suthorized to revoke the outstanding limited work authorization as
amended, and (b) will cause %o be published in the Federa! Register a

nctice of the withdrawe! of the aoplication for 2 construction permit.

FOR THE ATCNMIC SAFETY AND
LICENSING BOAPD




| e Service Company of Oklanon| *
Black Fox 1 8 2

(Y Withdrawn March 7, 1983
Docket 50-556, 50-557

170.21 A.4.a.
Professional Costs Per
Program Qffice Staff-hours Professional Staff-hour Contractual Total
Review Expended Staff-hour Costs Costs Costs
Unit-1
NRR 26,845 $39 $1,046,955 $300,576 $1,347,53]
IE 793.5 36 28,566 B 28,566
ACRS 143.0 50 7,150 - 7,150
Unit-1 Cost: $1,383,247
Unit-2
IE 675.0 36 $24,300 - $24,300
ACRS 127.5 50 6,375 - 6,375
Unit-2 Cost: $ 30,675
Total Cost: $1,413,922
The total Unit 1 cost exceeds the maximum cost for the review as provided
for in 170.21 A.4.a. ($978,600) and the total Unit 2 cost is less than
the maximum fee as provided for in 170.21 A.4.a. ($162,500). Since only
an application fee of $125,000 has been paid, the balance due NRC is as
foliows:
Unit 1 (Maximum Fee): $978,600
Unit 2 (Full Cost) : 30,675
$1,009,275
Less Application Fee Paid: -125,000
Balance Due: § 884,275
1/

we nave not included 6,537 professional staff-hours for the contested hearing. We
feve included 300 professional staff-hours in Unit 1 which represents the normal
“=* effort for the required mandatory hearing phase of the CP review.

Enclosure 3



to import stallions from CEM countries
1o States approved for such purpose.
Therefore, pursuant to the
administrative procedure provisions in §
U.S.C. 553, it is found upon good cause
that notice and other public procedure
with respect fo this emergency action is

publication of this document in the
Federa! Register.

Section 82.2(i)(2) of Title 9, Code of
Federal Regulations (¢ CFR 82.2(i)(2)),
among other things, authorizes the
importation of male borses (stallions
over 731 days of age) into the United
States from countries alfected with
contagious equine metritis (CEM) when
specific requirements to prevent their
introducing CEM into the United States
are met, and the animals unported are
moved into specified States for further
inspection, ‘reatment and testing by the
State of destination. The amendment
established minimum standards which a

to receive stallions imported from CEM-
affected countries. Thege standards
contain treatment, testing and bandling
procedures believed to insure
that the stallions being imported into the
Ufnned States are free of the contagion

This document deletes the State of

exas from the list of .
spproved States to receive such horses
onthebomohnqnmmdebytht
State and since the ! entered
into between the State of Texas and the
Department to provide additional
inspection, treatment and testing of such
horses to further insure their freedom
from CEM as required by the regulations
_l;u been cancelled by the State of

exas.

PART 92—IMPORTATION OF CERTAIN
ANIMALS AND POULTRY AND
CERTAIN ANIMAL AND POULTRY
PRODUCTS; INSPECTION AND OTHER

Accordingly, Part 82, Title 9, Code of
Federal Reguletions. is amended as
follows:

§92.4 [Amended)

Section 92.4{a)(5)(ii) is amended by
removing “The State of Texas" from the
list of States approved to receive
stallions pursuant to § 82.2(i)(2)(iv) of

regulations.

6.7, 8. 10, 28 Stat. 418, as amended, 417,

2. 32 Stat. 792, as amended. sec. 306, 46
Stat. 682 as amended. secs. 2, 3, 4, 11, 76 Stat

129,130, 132. 18 US.C 1306 21 USC 102-
105. 111 1340, 134b. 134c. 140

Done at Washington, D.C.. this 15t day of
Octr ber 1981.
J K Atwell,
Deputy Admiristrator, Veterinary Services.
PR Doc. 129134 Plied 10641, 845 )
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impracticable. unnecessary and contra

to the public interest, and good cause i

found for making this emergency action

effective less than 30 days after NUCLEAR REGULATORY

COMMISSION
10 CFR Part 170

Fees for Review of Applications

AGENCY: Nuclear Regulatory
Commission.
AcTiox Final rule.

SUMMARY: The Commission is
promulgating an interpretative rule to
clarify that fees for review of power
reactor license applications and major
fuel cycle license applications will be
charged, as appropriate, when review of
an application is completed, whether by
{ssuance of a permit, Ecenu, or other
approval. or by denial or withdra-val of
an application, or by any other event
that brings active Commission review of
the application to an end.

EFFECTIVE DAY November 6, 1881,

D.C. 20555, Telephone: 301-482-7225,
SUPPLEMENTARY INFORMATION: Based
upon the language of 10 CFR 170.12(b)
and of footnote 3 10 10 CFR 170.21
{footnote 3 reads in pertinent part as
follows: “When review of the permit,
license, approval, or tmendment is
complete, the expenditures for
professional manpower and appropriate
support services will be determined and
the resultant fee assessed. but in no
event will the fee exceed that shown in
the schedule of facility fees.* * *") the
Commission has been billing power
reactor construction perit applicants
for the actual costs of review of
withdrawn applications up to the time
the applicant withdraws the application
from Commission consideration.

It was the Commission's intent in
promulgating 10 CFR Part 170 that
charges be assessed whenever a review
is brought to an end. whether by reason
of issuance of a license, a denial of an
epplication, or by its withdrawal,
suspension or postponement. These
charges are authorized and directed
under Title V of the Independent Offices
Appropriation Act of 1952 (11US.C
483a) aud supported by judicial decision
upholding charges for government

services rendered to applicants bage-
upon cost to the agency. See e g,
Mississipp/ Power and Light v. NRC, 81
F. 2d 223 (1979) cert. denied 444 U.S.
1102 (1880). and cases cited therein The
fee guidelines approved by the
Commission and the Court of Appeals in
Mississippi Power and Light v. NRC.
supre, make clear the Comuaission's
position that the review of an
application at the request of an
applicant is a service for which a

may be made. Under the guidelines, fees
may be assessed for services rendered
at the request of an applicant whether or
not these services are linked to or result
in the issuance of a permit or license.
For example, the guidelines support the
inclusion in the fee schedule of “special
projects and reviews” that do not result
in issuance of permits, licenses or
approvals but are yet subject to a fee for
the service based upon actual cost. (10
CFR 170.21, Schedule F). The review
given a power reactor application that
doesnoundinnperl;mmlietm;h
analogous to a specia project wit
respect 1o the work performed and the
service rendered to the applicant.

The inierpretative amendments to 10
CFR 170.12 are intended 1o remove any
possibility of misunderstanding the
Commission's intent to charge fees on
withdrawal or denial of an application
and in appropriate cases of suspension
or pastponement of action ¢n an
lppuc::%n. The Commission f:ﬂl
consi illing an applicant for costs
incurred in the and review of
an application upon either a statement
of intent by the applicant to postpone
further review effort or a delay in the
construction schedule which causes the
staff to postpone further review. In the
event an application is reinstated
without significant changes, or review
effort recommenced. subsequent charges
will accrue only from the time of
reinstatement or recommencement of
review effort. In these cases the
aggregate of charges for review of
applications covered by the actual cost
principle will not exceed the scheduled
amount for the class of facility.

Although the impetus for issuing this
interpretative rule stems from the
withdrawal of power reactor
construction permit applications, the
interpretative amendments also apply to
certain materials licenses applications
subject to the actual cost principle as
stated in footnote 4 to 10 CFR 170.31.
These are primarily major fuel
Processing and fabrication plants, waste
storage and disposal facilities, spent fuel
storage facilities, uranium milling piants,
evaluation of casks and packages, and
special projects.

Lrctosvezr 3




Since the new language merely
restates what the Commission's rule has

otherwise terminated applicationg since
the promulgation of revisions to 10 CFR
Part 170 (43 FR 7218; February 21, 1978),
the clanifying language s applicable to
all license applications on file before the
Commissior on or after March 23,1978,
the effective date of the current version
of 10 CFR Part 170, as well as to those
received after adoption of the clarifying

language.
rules’ changes in these

Although the
amendments are interpretative only and
could nave been published effective
immediately without notice and
comment under 5 U.S.C. 553(b), and
without the customary 30 days notice
under S U.S.C. 553(d), the Commission
decided to solicit public comment prior
to adopting the clarifying language. (See
45 FR 74483, November 10. 1880.)

Four comments were received. All
objected to the proposed rule. A 29-page
comment submitted by Shaw, Pittman,
Potta and Trowbridge. a law frm

interpretation of the
existing fee rules, effective since March

23. 1978, but rather amounted to “a

substantive amendment by which the

Commission for the first time seeks to

.pou license fees on withdrawn
plications.” To support this claim the

Shaw, Pittman comment argued that the

1978 fee regulation, 10 CFR Part 170,

made no provision, “eitber directly or by
fair inference.” for the payment of fees,
other than the application fee, for
review of license applications that are
withdrawn before a license or
construction permit issues. Accordingly,
Shaw, Pitunan asserted that the NRC
cannot. as the proposed interpretative
rule would do, impose fees tq recover
costs incurred in processing license
applications that were on file on or after
March 23, 1978 but have since been
withdrawn. “Even assuming that the
Independent Offices Appropriation Act
(I0AA) would permit the assessment of
such [ees for withdrawn applications,”
this commenter concluded, “at the most,
the Commission can assess license fees
on withdraw™ applications only in
connection with services and benefits
rendered by the Commission after the
effective date of the proposed
amendment.”

The other commenters generally
agreed with the Shaw, Pittman position
that fees for withdrawn applications
. not imposed by the 1978 fee

lations and therefore cannot be
imposed by an “interpretative” rule
based on those regulations. The other

been on collecting fees for withdrawn or

faimess may require that

commenters also raised

the argument
that the Commission la

cks statutory

uthority to imposed fees for withdrawn

epplications because the applicant lias
received no “special benefit” when an
application has been withdrawn. Public
Service Company of Oklahoma. for
example. noted that it “shared the
widespread interpretation of Part 170
that such fees were to be charged only
upon successfu/ completion of review.”
(Commenter's emphasis.)

In response to Wese comments the
Commission reaffirms at the outset its
conclusion that NRC review of a license
application constitutes a “special
benefit” subject to a fee under the
IOAA. whether or not & license issues
after completion of the review. The
NRC's work in performing these reviews
is a service rendered at the request of
the applicant. The Commission's fee
guidelines, set out in the 1978 notice
promulgating the present fee schedule,
made it plain that under the |OAA fees
could be assessed to recover the cost of
providing these services:

Pmmybeluundtomwhom
ld:nn‘ﬁabl;! récipients of “md benefits”
conferred specifically identi activities
of the NRC. The term “special benefits”
includes um‘;nu: rendered at the req{uuéoh

ipient and all services or the
hn:im of a required pcm.
approval. or amendment. or other services

See the Commission's fee guidelines
(43 FR 7211, February 21, 1978). These
guidelines were quoted with approval in
Mississippi Power and Light v. NRC,
Supro. There is thus no doubi that
pursuant to the IDAA and the fes
guidelines the Commission has authority
to impose a ff; to ncoveur the cost of
processing a license application that has
been withdrawn.

The notice of final rulemaking also
made clear that under the fee schedules
effective March 23, 1978, the
Commission interded to exert this
authority by imposing all fees allowed
by the guidelines, barring exceptional
circumstances. The relevant language
from the notice is as follows:

These guidelines dete: mine whether or not
the Commission may charge a fee for a
perticular service and what the maximum fee
may be. In keeping with the sense of
Congress expressed in the Independent
Offices Appropriation Act of 1952 that agency
activities performed on behalf of persons the
agency serves “shall be seif-sustaining tc the
full extent possible.” the Commission is
generally obliged to impose the fees allowed
by theze guidelines where it is fair and
equitable to do so. The Commission
recognizes that in exceptional circumstances
afee be setata

level be ov e cos' of ren ering the service
Howeve: ¢ Commission s duscretion o
reduce fees for certain service categories i

limited by the IOAA mandate and by the
requrement that a consisten! and
fundamentally fair fee structure must sccord
equal treatment to similarly situated
recipients of agency services [43 FR 7211
(February 21. 1978))

Those NRC activities and services
which the Commission did intend to
exclude from cost recovery were
identified with specificity in the notice.
See 43 FR 7212 7213. None of the
services specified as exempt from fees
could reasonably be interpreted to
include review of license applications
later withdrawn. Nor is there any
suggestion or reason o believe that the
Commission would have regarded it as
generally unfair or inequitable to
recover the costs of reviewing license
applications which turn out to be
unsuccessful. Rather, the notice of final
rulemaking stated that “{t)hose
regulatory services which provide
special benefit to applicants and
licensees include: 1. The processing and

reviewing of applications or requests for
construction permits, operating licenses,
manufacturing licenses. materials
licenses * * *" (43 FR 7213 (emphasis
added)]. As this language indicates, the
notice tied “special benefits” to the
processing and reviewing, not
necessarily to the issuance of the license
Itself. Amended language in the fee
regulation. 10 CFR 170.12(b}. confirmed
this emphasis on completion of review
rather than license issuance as the fee-
triggering event:!

10 CFR 170.12(b) License Fees.

Fees for construction permits, operating
licenses, manufacturing licenses. and
materials licenses, are payabie upon
notification by the Commission when the
review of the project is completed.

Finally, the notice of final rulemaking
announced a major change in the
Commission's method of determining
fees. Henceforth. facility fees were to be
based on the Commission's actual
“expenditures for professional
manpower and appropriate support
services required to process the
application or request.” 43 FR 7216, The
switch to an actual-cost basis. as
distinguished from fixed fees based on
the average cost for 1ssuing a particular
type of license. made it possible to
determine and impose a fee based on
the actual cost for any license review,
even when, because of withdrawal or

' The superseded rule. 10 CFR 170.12(
had stated

Fees * *

b) (1877),

* are nayedle when the construction

permut manufactunng license operating Lcense is
issued.
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. some other reason for lermination, the howsver. in concluding that in the 1978
review was completed at an atypical rule the Commission intended to
in*crnediate stage short of license continue this trea:mer: of withdrawn
———_—y applications. In ecd ' or 1o changes

thoo

For the reasons given in the above
discussion. the Commission has
concluded that the notice of final
rulemaking and the language in the final
rule itself gave fair and adequate notice
to license applicants that for
applications on file after March 23, 1978
the Commission would charge a fee for
withdrawn applications. The fee would
be sufficient to recover the costs the
NRC had incurred in reviewing those
applications. to the extent the costs
were not already covered by the
application fee. The commenters’
arguments to the contrary place
unwarranted emphasis on certain
language in 10 CFR 170.12(a), dealing
with application fees, which provides
that “(a)ll application fees will be
charged irrespective of the
Commission's disposition of the
application or a withdrawal of the
application.” The commenters assert
that this language, which appeared in
the original 1969 proposed fee
regulations and remains unchanged in
the current version of the regulations,
must be taken as the Commussion's total
and exclusive mechanism for recovering
review costs of withdrawn appli-ations.
Yet it is clear that the power reactor
construction permit application fee,
presently set at $125,000, falls far below
the cost which the Commission can
incur in revi an application prior
to withdrawal.? It does, of course,
guarantee the NRC at least partial cost
recovery should an applicant become
insolvent, but one could not reasonably
interpret the 10 CFR 170.12(a) provision
for retention of this fee as by itself a
fulfillment of the Commission's
expressed intent in the 1978 regulations
to recover to the full extent allowable
the cost of providing special benefits.

The commenters are correct that prior
to adoption of the 1978 rule the
Commission's regulations did not
provide for recovery of withdrawn
application costs beyond the amount of
the application fee. Fees in sddition to
the application fee became payable only
“when the construction permit * * *is
issued.” See 10 CFR 170.12(b) (1977). See
also the proposed § 170.12(b) in the
Commission's 1877 notice of proposed
ru'smaking 42 FR 22149, 22162 May 2,
1977). The commenters are not justified,

" The Commission has incurred costs of 61 milhion

@oliars in reviewing eight construction permit
#rplications that have been withdrawn and billed

from these applicants total only $845.000 Other
spphications have also been withdrawn for which
tne NRC has not yet completed the billing process.

since March 23 1978 The application fees received "

language in 170125 & cleer signal tha
the practice had changed was the switch
in the 1878 final rule 10 an actual-cost
basis for determining fees. which made
practical the sssessment of fees
reflecting the actual review costs for a
withdrawn application, to be collected
“when the review, is completed.” 10
CFR 170.12(b) (1979).? From this
amended language in 170.12(b). viewed
in the context of the overall rulemaking
emphasis on cost recovery, it should
have been plain that under the new fee
schedule an applicant cannot avoid
review oost already incurred by
withdrawing the application. Fees
assessed after March 23, 1878 for the
review of construction permit (CP) or
operating license (OL) applications,
whether withdrawn or resulting in the
issuance of a CP or OL, were to be
based on the actual manpower and
contractual services costs expended for
the review. The maximum fee for a CP
or OL prescribed by regulation is
assessed and collected upon issuance of
the CP or OL The actual human
resource éxpended for the review is
determined after issuance of the CP or
OL and the utility is nntified whether or
not & refund may be due. If the
application is withdrawn, the human
resource expended is determined after
the licensing board has dirmissed the
case (if & hearing has commenced), and
the utility is billed accordingly. Once an
application (CP or OL) is filed and the
stafl begins review, the costs associaied
with the review are costs that are
covered by § 170.12(b) rather than cost
subject to the scope of § 170 12(a). The
revised language of § 170.12(b) reflects
this change.

The Shaw, Pittman comments cite 10
CFR 170.21, footnote 4, dealing with
early site reviews, as a supposed
contradiction to the Commission's
position that the 1878 rules impose fees
for withdrawn applications. Footnote 4
provides as follows:

Where a fee has been paid for o facility
early site review, the charge will be deducted
from the fee for a construction permit issued
for that site. A separste charge will not be
assessed for a site review where the person
requesting the review has an application for a

*The change 10 an actual cost basis was not part
of the rule proposed in 1877 but was adopted by the
Commission in the final rule promulgated in 1978
Compared 1o the previous flat fee assesaments this
change benefits applicants by assu- & that the fee
for a facility license will not exceed the actual cast
of processing (or a fixed fee set out in the schedule.
whichever is lower). thereby giving applicants an
opportumity to reduce theu licensing costs below the
level of fixed fees

ons 48575

-
construction permit on file for the same site,
except where the application is withdrown
by the cpplicant or denied by the
Commussion (Commenter's emphasis)

The comment states:

Foomote 4 is based on the premise that the
fee for a site review will ordinanly be
included in the construction permit fee. The
final “cxcept”™ ciause is necessary so that the
early site review fee can be collected
separately in the even! that the construction
permit application is withdrawn and no
construction permit fee can be charged
However. if the Commission is correct in its
“interpretation™ here—that the current
regulations were slways intended to require
payment of license fees on withdrawn
construction permit appiications—then the
“except” clause in foomote 4 would be
rer.dered totally meaningiess and redundant
This is 80 because the construction permit fee
still wouid be payable despite withdrawal
and would include the cost of the NRC
review of the site portion of the application
In short, there would be no need for a special
provision to ensure collection of the site
review fee upon withdrawa! of the
construction permit apphcation.

The comment is correct that Footnote
4 rests on the premise that the fee for an
early site review (ESR) will ordinarily
be included in the CP fee. but the
comment has misinterpreted Lie “except
where * * *" clause. Footnote 4 is
intended to cover early sit2 reviews
filed under Appendixb of the
regulations. The “except” clause is
necessary so that the early site review
fee can be collected separately in the
event that the eariy site review
application (Appendix Q) is with@rawn,
not the CP application. An applicant
might very well withdraw the ESR
Appendix Q application without
withdrawing the Part 50 CP application.
for example, in a case where the
applicant finds a more suitable site for a
proposed plant while the ESR for the
site initially selected is still in progress.
Thus, the “except” clause is not
meaningless and redundant. In fact, the
language reinforces the Commission's
intent to treat withdrawn Appendix Q
applications the same 1s withdrawn CP
applications. that is, charge for them if
they are withdrawn.

The commenter also suggests that, if
the Commission can coilect a fee for a
withdrawn CP application. then by a
literal reading of footnote 4 the
Commission could collect an illegal
double recovery by charging for the ESR
as well. The following example of how
footnote 4 might work in practice
demonstrates that no such double
recovery is possible, although
technically the Commission could
recover a separate early site review fee
in addition to a fee for the withdrawn
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construction permit applicatior
Collection of separate fees couic come
about as follows: (1) An Append.» Q
application ig filed and review is started
by the Commission, (2) the applicant
subsequently files o CP epplication
which incorporates by reference the
Appendix Q ESR and review begins on
the reactor design. (3) site problems
develop and the applicant withdrgws
the Appendix Q appiication. (4)
applicant requests continuation of CP
design review while looking for another
site, (5) applicant subsequently
withdraws the Cp application. Footnote
4of §170.21 allows the Commission to
immediately bill the applicant for the
Appendix Q application upon
withdrawa] despite the fact that there is
an active CP application on file and
being reviewed. When the CP
application is subsequently withd=gwn,
Commission could bill for the Office
of Nuclear Reactor Regulation (NRR)
design review and Office of Inspection
Enforcement (IE) quality assurance

work that has been completed from the
date the application was filecd to the
date of withdrawa). There could never
be illegal double recovery by the

ission since the fees for both
reviews would be based on the actual
manpower expended separately for, (1)
the Q review and (2) the CP

work.

commenter called attention to the
express exemption from fees for
withdrawal of application for early site
and argued that this exemption
militated against charging a fee for a
withdrawn application. It is correct that
the Commission authorized an
exemption from fees for certain early
site reviews requested before March 23,
1978, in order to avoid an appearance of
retroactively imposing a foe for a type of

-review where o fee had been

prescribed by the regulations. This
exemption was granted in the March
1978 notice of final rulemaking and is
limited to early site reviews requested
as special projects. It thus applies only
to early site reviews requested under
Appendix Q to 10 CFR Part 50, and not
to early site reviews conducted as part
of a standard construction permit
review (see 10 CFR 2.101(a-1)).

In sum. the Commission does not find
Persuasive the commenters’ assertions
that the fee regulations adopted on
March 23, 1978 provide no basis for the
Commission to impose fees recovering
the costs of processing applications
withdrawn since that time. The
p sed interpretative rule. 45 FR
7 ' does no: add substantively to the
Provisions airezdv in the Commission's
regulations This being the case, the

Commussion rejects the commenters’
Charactenzation ¢} the proposed rule as
"an impermissible retroactive fee
assessment” which wil) impose "severe
hardship on large numbers of
applicants.” The Commission sees no
unfairness or “severe hardship” in
requinng persons who have requested
and received NRC review of license
applications to pay the costs of that
review in accordance with the 10AA,
the intent of Congress. and the intent of
the Commission as expressed in the
Statement of Consideration for the final
rule and the language of the rule itself +
Applicants presumably entered into the
licensing process Prepared to pay the
costs of review in the expectation that
license would eventually issue. In
claiming “bardship” the commenters
Bave not demonstrated thet applicants’
decisions to seek licenses or to put off
withdrawing applications already before
the Commission have in fact hinged on
any reasonable belief that review costs
would be picked up by the NRC
whenever the applicant should choose
to declare the quest for a license
abandoned. The Commission rejects
these general contentions of “hardship"
and concludes that there is no
unfairness in imposing fees for
withdrawn applications in the manner
described by the proposed interpretative
rule. y

Pursuaat to Title V of the Independent
Offices Appropriation Act of 1852 (31
US.C. 483a), the Atomic Energy Act of
1954, as amended. and Sections 552 and
553 of Title 5 of the United States Code,
Dotice is hereby given that the following
amendments to Part 170, Title 10,
Chapter L Code of Federal Regulations,
are adopted subject to codification.

———
¢ Although the interpretative rule is not
“retroactive.” as the commenters have
charactenzed it, if i1 were the Commission would
find ample legal autbonty for imposing such a rule.
InSECw Chenery Corp. 332 U S. 194 (1974). cited
by the Commenters. for example. the Supreme Court

contrary to statutory des:gn or to legal and
equilable principles ™ The commenters, referring to
Chenery. see no “mischief” in appiying the

muschief unnecessanly to impcse on the public
treasury costs of more than six million dollars
incurred by the government in performing services
at the request of private beneficiaries (see footnote
2 above) alheir the requesters have now changed
their minds about waniing those services. especially
wherc Congress has made piain its iatention that
Such costs should be recoy ered.

PART 170—FEES FOR FACILITIES
AND MATERIALS LICENSES AND
OTHER REGULATORY SERVICES
UNDER THE ATOMIC ENERGY ACT OFf

1954, AS AMENDED

1. The authority citation for Part 170 is
revised to read as follows:

Authority: Sec. 501. 85 Stat. 20 (31USC
483s): Sec. 301, Pub. L 92-314. 86 Stat. 222 (42
U.S.C. 2201w): Sec. 201(f), Pub. L. 93438, 88
Stat 1243 (@2US.C 5841).

2.In §170.12, paragraphs (b), (e), and
() are revised, and & new peragraph (i)
is added, to read as follows:

§ 170.12 Payment cf tees.

(b) License fees. Fees for review of
applications for construction permuts,
operating licenses, manufacturing
licenses, and materials licenses, are
payable upon notification by the
Commission when the review of the
project is completed. For the purposes of
this part the review of a project is
completed when a permit or license is
issued, or an application for & permit or
license is denied, withdrawn,
suspended, or action on the application
is postponed.

(¢) Approval Fees. Fees for review of
applications for spent fuei cask and °
shipping container approvals,
standardized spent fuel facility design
approvals, and construction approvals
are payable upon notification by the

ission when the review of the
project is completed. For the purposes of
this part the review of a project is
completed when the approval is issued,
or the application for gn approval is
denied, withdrawn, suspended, or action
on the appl‘cation is postponed. Fees for
facility reference standardized design
approvals will be paid in five (5)
installments based on payment of 20
percent of the approval fee (see footnote
3 §170.21) as each of the first five (5)
units of the approved design are
referenced in an application(s) filed by a
utility or utilities. In the event the
standardized design approval
application is denied, withdrawn,
suspended. or action on the application
is postponed. fees will be collected
when the review is completed and the
five (5) installment payment procedure
will not apply.

() Special Project Fees. Fees for
review of special Projects are payable
upon notification by the Commission
when the review of the project is
completed. For the purposes of this part
the review of the project is completed
upon notification by the staff that it has
finished its review. upon withdrawal of
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" the request. or suspension or
postponement of further review.

. . - -

(i) This section applies to all
applications for licenses. permits,
approvals or requests for review of
special projects on file with the
Commission on or after March 23. 1878.

Dated at Washington, D.C. this 18t day of
October 1981,
Samue! Chilk,
Secretary of the Commission.
[FR Doc. #1-25201 Fiied 10-6-01. 845 anm|
BILLING CODE 7880-01-4 }
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FEDERAL RESERVE SYSTEM
12 CFR Parts 207, 220, 221, and 224
[Regs. G, T, U and X)
List of OTC Margin Stocks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMNMARY: The List of OTC Margin
Stocks is comprised of stocks traded
over-the-counter (OTC) that have been
determined by the Board of Governors
of the Federa! Reserve System to be
subject to requirements under
certain F Reserve regulations. The

- List is published from time to time by
dnn:quﬂ as a guide fotﬁendm subject
'o the regulations and the general public.
This document sets forth additions to or
deletion from the previously published
List and will serve to give notice to the
public about the changed ststus of
certain stocks.

EFFECTIVE DATE: October 5, 1981,

FOR FURTHER INFORMATION CONTACT:
Jamie Lenoci, Financial Analyst,
Division of Banking Supervision and
Regulation, Board of Governors of the

“Federal Reserve System. Washington,
D.C. 20851, 202-452-2781.

SUPPLEMENTARY INFORMATION: Set forth
below are stocks representing additions
to or deletions from the Board's List of
stocks traded over-the-counter on file at
the Office of the Federal Register as of
April 6, 1981. The List, as amended.
includes those siocks that the Board of
Governors has found meet the criteria
specified by the Board and thus have the
of national investor interest. the
depth and breadth of market, the
availability of information respecting
the stock and its issuer to warrant
corporating such stocks within the
equirements of Regulations G. T. U, and
X. Copies of the current List may be
obtained from any Federal Reserve

Bank. A copy is also on file at the Oifice
of the Federal Register.!

The requirements of § U.S.C. 553 with
respect to notice and public
participation were not followed in
connection with the issuance of this
amendment due to the objective
character of the criteria for inclusion on
the List specified in 12 CFR 207.5 (d) and
(e), 220.8 (h) and (i), and 221.4 {(d) and
(e). No additional usefu! information
would be gained by public participation.
The requirements of 5 US.C. 553 with
respect to deferred effective date have
not been followed in commection with
the issuance of this amendment becauge
the Board finds that it is in the public
interest to facilitate investment and
credit ¢- -isions based in whole or in
part up... the composition of this List as
soon as possible.

Accordingly. pursuant to the authority
of sections 7 and 23 of the Securities

Exchange Act of 1934 (15 US.C. 78g and

78w) and in accordance with

§ 207.2(1)(2) of Regulation G,

§ 220.2(e)(2) of Regulation T, and

§ 221.3(d)(2) of Regulation U, there are
set forth below additions to and
deletions from the Board's List:

Additions to List _

AM Cable TV Industries, Inc.
$.10 par common

$.10 par common
All American Industries, Inc.
$.10 par common
Alpine Geophywical Corporation
$.10 par common
Altair Corporation (Puerto Rico)
$1.00 par common
Amber Resources Company
$.003125 par common
Amdisco Corporation
$1.00 par common
American City Bank (Los Angeles)
$2.50 par capital
American Management Systems, Inc.
$.01 par common
American Metals Service. Inc.
$.01 par common .
American Solar King Corporation
No par common
Amoskeag Company
No par common
Anacomp. Inc.
9% % convertible subordinated debentures
Andrew Corporation
$1.00 par common
Antares Oil Corporation
$.01 par common
Applicon Inc.
$.05 par common
Aracca Petroleum Corporation
$.01 par common
Avery Coal Co.. Inc.
$.10 par common
Bancorp Hawaii, Inc.
$1.00 par cumulative convertible preferred

! Copy of current List filed as part of original
document

Wednesday, . ~~her 7, 1081
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BancTec Inc.
$.01 par common
Bio-M-dical Sciences. Inc.
$.01 par common
Brock Hotel Corporation
$.10 par common
Burton/Hawks. Inc.
$.01 par common
CGA Computer Associates Inc.
$.10 par common
Calvin Exploration. Inc.
$.01 par common
Checkpoint Systems. Inc.
$.10 par common

. Cheezem Development Corporation

$.01 par common
City Federal Savings and Loan Association
(New Jersey) o
$.01 par common
Clinical Sciences Inc.
$.01 par common
Cognitronics Corporation
$.20 par common  _
Commerce Southwest Inc.
$1.00 par convertible preferred Class A,
$8.00 par convertible preferred
Communications Corporation of America
$.01 par common

No par common
Computer Data Systems. Inc.
$.10 par common
Computer Usage Company
$.25 par common
Consul Carporation
$.01 par common
Continuum Company, Ioc.. The
$.10 par common
Corcom. Inc.
No par common
Countrywide Credit Industries. Inc.
$.05 par common
Crested Butte Silver Mining, Inc.
$.001 par common
Crowley Foods, Inc.
$5.00 par common
D. A. B. Industries. Inc.
$1.00 par common
Dicomed Corporation
$.03 par common
Dimis, Inc.

Dominion Mortgage & Realty Trust
$.10 par shares of beneficial interest
Electromagnetic Sciences, Inc.
$.1G par common
Electrospace Systems. Inc.
$.10 par common
Empire Oil & Gas Company
No par common
ENZO Biochem. Inc.
$.01 par common

$.01 par common
First Coinvestors. Inc.
$.05 par common
First l-;edenl Savings and Loan Association
o
$1.00 par common
Flagship Banks Inc.
No par cumulative convertible preferred
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Before
CAMPBELL and BREYER, Cireuit J

and PETTINE,* Distyict Judge,
Gerald Charnoff, with whom Jay E.

Silberg, James B, Hamlin,
and Shaw, Pittman, Potts & Trowbridge were on brief, for peti-
tioners,

Peter G. Crane, Acting Assistant General Counsel, with whom E,
Leo Slaggie, Acting Solicitor, Richard P. Lew:, Attorney, Office of
the General Counsel, United States Nuclear Regulatory Commis-
sion, Anne S, Almy and Rober: i, Klarquist, Attorneys, United
States Department of Justice, were on brief, for respondents.

S ————————

July 19, 1982

CAMPBELL, Cireuit Judge. Petitioning power companies
seek review pursuant to 28 US.C. § 2342(4), 42 US.C.
§ 2239(b), of an interpretative rule promulgated by the
Nuclear Regulatory Commission (“NRC"), 46 Fed. Reg.
49,673 (1981). The challenged rule allows the NRC to base

fees charged to applicants for nuclear reactor licenses upon

* Of the District of Rhode Island, sitting by designation.
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2 NEW.ENGLAN  IWER v. IS. NUCLEAR REGULATORY COM.

agency costs, and to collect such fees even though the ap-
plications are voluntarily withdrawn before final agency ac-
tion thereon.!

The licenses at issue are so-called construction permits
which utilities wishing to build nuclear power plants must
first obtain from the NRC. See 42 U.S.C. § 2285; Energy
Reorjranization Act of 1974, 42 U.S.C. §§ 6801 et seq.; see
generally Vermont Yankee Nuclear Power Corp. v. Natural
Resources Defense Council, Inc., 435 U.S. 619, 526 (1978).
The application for such a permit must show in detail the
preliminary design of the facility as well as much other highly
technical information, See 10 C.F.R. § 50.34. Review by the
NRC of a single application, we are told, may consume many
thousands of man-hours. To recoup its expenses, the NRC
wishes to charge fees related to the actual expenses incurred
in reviewing applications and to collect such fees whether or
not the application is subsequently withdrawn. Petitioners
argue that the NRC lacked authority to promulgate its fees
rule under Title V of the Independent Offices Appropriation
Act of 1952 (“IOAA™), 31 U.S.C. § 483a, and that even if
such authority existed, the rule's interpretation of earlier
regulations, 10 C.F.R. ParL 170, as permitting the fees is un-
warranted. In either case, petitioners contend that they may
not legally be assessed fees on applications withdrawn before
the rule became effective on November 6, 1981.

The rule here under review was promulgated under the
I0AA, which provides as follows:

It is the sense of the Congress that any work, serv-

ice, publication, report, document, benefit, privilege,

' A 1978 NRC regulation provided that fees were payable when
review by the NRC was completed. The 1981 interpretative rule
adds explicitly that “review . .. is completed” when an application
i3 withdrawn, and not just when a license is actually issued. See in-
Jra at page 7,

W — . ——
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OPINION OF THE COURT 3

authority, use, franchise, license, permit, certificate,
registration, or similar thing of value or utility per
formed, furnished, provided, granted, prepared, or
issued by any Federal agency (including whoily owned
Government corporations as defined in the Government
Corporation Control Act of 1946) to or for any person
(including groups, associations, organizations, partner
ships, corporations, or businesses), except those en
gaged in the transaction of official business of the
Government, shall be sell-sustaining to the full extent
possible, and the head of each Federal agency is author
ized by regulation (which, in the case of agencies in the
executive branch, shall be as uniform as practicable and
subject to such policies as the President may preseribe)
to prescribe therefor such fee, charge, or price, if any, a8
he shall determine, in case none exists, or redetermine,
in case of an existing one, to be fair and equitable
into consideration direct and indirect cost to the Govern-
ment, value to the recipient, public policy or interest
served, and other pertinent facts, and any amount so
determined or redetermined shall be collected and paid
into the Treasury as miscellaneous receipts: Provided,
That nothing contained in this section shall repesl or
modify existing statutes prohibiting the collection, fixe
ing the amount, or directing the disposition of any fee,
charge or price: Provided Jurther, That nothing con-
tained in this section shall repeal or modify existing
statutes prescribing bases for caleulation of any fee,
charge or price, but this proviso shall not restrict the
redetermination or recalculation in accordance with the
presc.ribed vases of the amount of any such fee, charge
or price .
31 U.S.C. § 483a. Petitioners argue that when an application
is withdrawn, the utility receives no “benefit" or “thing of
value” from the review work done up until that time by the
NRC, since no permit is granted. They point in particular to

{




4 NEW ENGL/S POWER v. IS NUCLEAR REGULATORY COM.

the narrow reading of the IOAA adopted by the Supreme
Court in National Cable Television Association v. Uniled
States, 415 U.S. 336 (1974), and Federal Power Commission
v. New England Power Co., 415 U.S. 345 (1974), asserting
that these cases require conferral of a "special benefit” not
present here before any fee may be imposed. We are sat-
isfied, however, that the review work performed by the NRC
at the request of an applicant constitutes a sufficiently
substantial and particularized benefit to the applicant to
justify the imposition of fees under the Court's reading of the
10AA.

In National Cable Television, the Court distinguished
“taxes,” which may only be levied by Congress, from ‘‘fees,"
which may properly be charged by agencies. 4156 U.S. at
340-41. The difference is that, unlike a tax, a fee “‘is incident
to a voluntary act, e.g., a request that a public agency permit
an applicant” to engage in a regulated activity, and is
chargred for agency action which “bestows a benefit on the
applicant, not shared by other members of society.”? Id. In
New England Power, the Court stressed that fees under the
I0AA may represent “only specific charges for specific serv-
ices to specific individuals or companies,” 415 U.S. at 349,
and that only identifiable recipients of benefits may be
assessed fees, 1d. at 349-51.

I"ees for work done before an application is withdrawn pass
muster under these standards. They represent charges for
work done at the utility's request; they benefit the utility by
assisting it in meeling ils legal obligations which are pre-
requisite to the issuance of a permit; and the services may
clearly be attributed to the specific applying utility. In New

? Petitioners seize on other language in the opinions which uses
the actual grant of a license as an example of a benefit for which a
fee may be charged. Such examples are not surprising, gince the
facts in these cases involved actual grants, There is no indication
that the Court even considered, much less meant to prohibit, fees in
the absence of such grants. The same may be said for the legislative
history cited by petitioners,

OPINION OF THE COURT 5

England Power, the Supreme Court quoted with approvala
Bureau of the Budget document which suggests that the fees
here could properly be authorized. The document states that
fees could be charged when a service “[i]s performed st the
request of the recipient and is above and beyond the services
regularly received by other members of the same industry or
group, or of the general public.”"* 415 U.S. at 349 n.3.
Circuit court cases decided after National Cable Televiston
and New England Power also provide strong support, In
Mississippi Power & Light Co. v. NRC, 601 F.2d 223 (5th Cir.
1979), cert. denied, 444 U.S. 1102 (1980), the court upheld
fees for the cost of environmental reviews of nuclear reactor
applications, “‘because (such reviews| are a prerequisite to the
issuance of a license.” /d. at 231. Since the reviews were “a
necessary part of the cost of providing a special benefit,” .,
the license, fees could properly be assessed for their cost, Jd.
Similarly, the cost of certain hearings could also be charged
because they are an “integral part of the process of ap-
proving an applicant's license.” /d. Here, too, the work done
i8 a necessary part of the process of obtaining a license. That
the utility subsequently withdraws its aplication does mot
defeac the fact that it has already received a benefit by virtue

of the work already done at its request. Similarly, in Eles
tronic Industries Association v. FCC, 554 F.2d 1109, 1116

(D.C. Cir. 1976), the court stated that fees may be ¢

for services which an agency must render in order for a fiem
to comply with regulatory requirements, since such serviees
“‘create an independent private benefit” in addition to any
benefit to the general public. Again, the fees here could prop-
erly be assessed under such a standard. We thus have no dif-
ficulty in concluding that the NRC could promulgate a regule-
tion under the IOAA which would charge fees for any review

* While the few examples given did not include the fact pattern
here, the standard itself would seem to encompass the situation,

and there is no indication that the exampl
. ples were meant to be ex-
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work actually performed on construction permit applications
even when the applications are later withdrawn,

A more difficult question is presented by petitioners’ sec-
ond argument, which maintains that charges may not in any
event be collected on applications withdrawn prior to the ef-
fective date of the interpretative rule under review. The NRC
oes not dispute the proposition that the I0AA itself only
anthorizes the preseribing of fees by regulation — it does not
provide for charging fees unsanctioned in the first instance
hy an adequate regulation. See Alyeska Pipeline Service Co.
v. United States, 624 F.2d 1005, 1009-10 (Ct. Claims 1980).
Nor does the NRC argue that the instant interpretative rule,
adopted in 1981, may itself be given retroactive effect so as
to apply to applications withdrawn before its effective date.*
Rather, its position is that the fees regulation, as it stood
prior to the adoption of the interpretative rule, in and of itself
adequately authorized the imposition of fees for work done on
applications which are later withdrawn. See infra page 8. The
pelitioning utilities argue vigorously that the prior regulation
did not grive them adequate notice that fees would be charged
on withdrawn applications, We believe they are correct.

Up until 1968, the agency® did not charge fees for its reg-
nlatory activities. In 1968, requlations were issued authoriz-
ing fees that were either fixed in amount or were variable

* See Brief for Respondents at 43-44. But ¢f. 46 Fed. Reg. 49,673,
19,576 n.4 (rule not retroactive, but NRC asserts it could adopt
sueh a mile if it wished). To the extent the NRC does claim the
anthority to adopt a retronctive fees rule, see id., we reject its posi-
tion as imsupported by the T0A A and as destructive of petitioners’
justifiable reliance on the repmilations as they previously read, see
pagee 8, infra. See generally SEC v. Chenery Corp., 332 U.S. 194,
23 (147).

* Before enactmesnt of the Fnergy Reorganization Act of 1974,
42 11.S.C. §§ 5801 et seq, the Atomie Fnergy Commission reg-
ulated the nuclear power industry.
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with the size of the reactor; the fees were not based on the ae-
tual cost of the work performed on an individual application,
33 Fed. R :g. 10,923. As codified at 10 C.F.R. § 170.12(b), the
agency's rules provided that fees for construction permits
would be payable when the provisional or final permit was
issued. 33 Fed. Reg. at 10,926. The provisional permit
language was later placed in a footnote, with the text reading
as follows:
Fees for construction permits and operating licenses are
payable when the construction permit or operating i
cense is issued. No construction permit or operating
license will be issued by the Commission until the full
amount of the fee prescribed in this part has been paid.
10 C.F.R. § 170.12(b), promulgated at 37 Fed. Reg. 8,074,

. 8,076 (1972). Changes were proposed in 1974, 39 Fed. Reg.

39,734, 39,736, and in 1977, 42 Fed. Reg. 22,149, 22,162, but
no actual changes were made until the 1978 promulgation at
43 Fed. Reg. 7,210, 7,218-19, after which the rule read as
follows:
Fees for construction permits, operating licenses,
manufacturing licenses, and materials licenses, are
payable upon notification by the Commission when the
review of the project is completed.
The 1981 interpretative rule here under review adds the
foliowing sentence to the 1978 version of section 170.12(bg
For the purpose of this part the review of a project is
completed when a permit or license is issued, or an ag»
plication for a permit or license is denied, wi'hdrawm,
suspended, or action on the application is pos!poned,
46 Fed. Reg. 49,573, 49,576 (1981).

At the outset, we note that while the petition for revielw
formally concerns the 1981 regulation, we are actunlly desl
ing with the 1978 regulation. The NRC concedes that fees
(other than an application filing fee not here at issue) for
work on withdrawn applications were not authorized prior te
1978. See 46 Fed. Reg. 49,673, 49,575 (1981). The question is
whether the change in the regulation in 1978 may fairly be
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withdrawn applications. Not until 1981 was express language .
to this effect added to section 170.12(b). The absence of an e
plicit declaration of any alteration in the consistently fab
lowed prior practice is in itself probative on the issues of the

characterized as authorizing the NRC to assess and collect

the cost-hased fees following the withdrawal of applications |

when the predecessor repulations had not done so. |
The NRC views the 1981 regulation as a mere clarification

of the 1978 regulation which, it says, provided at that time
(1.e., in 1978) “fair and adequate notice” of its adoption of the
policy later spelled out expressly in the 1981 interpretative
rule. As we have already noted, the NRC does not argue that
the new language should be applied retroactively to peti-
tioners’ withdrawn applications. See supra page 6 & note 4.
Rather it simply contends that as the 1981 rule did no more
than state what was inherent in the 1978 regulation, the
agency could freely apply that interpretation from the date of
the 1978 regulation onward.

We agree with petitioners that the 1978 regulation did not
provide them with adequate notice of the change the NRC
now attributes to it. While an agency's interpretation of its
own regulations is of course entitled to substantial deference,
it would be unfair in these circumstances to sanction a post
hoe attempl to breathe new meaning into a regulation where
sieh meaning was not evident at the time it was pro-
mulizated. See generally Forbes Health Systems v. Harris,
661 17.2d 282, 285-86 (3d Cir. 1981). By expressly requiring in
the TOAA that fees be preseribed by regulation, Congress
evidenced its concern that such fees be communicated in ad-
vance to those who would have to hear them, thus permitting
them to take infelligent action to avoid undesired conse-
quences. FFor the purpose of assessing the validity of charges
from 197881, the question is not simply whether the 1978
reprulation may have stated a principle capable of extension in
the manner spelled out in the 1981 interpretative rule, but
whether the 1978 regulation itself, taken in context, fairly
piit petitioners on notice of this extension in 1978-81, hefore
the interpretative rule was adopted. We do not think it did.

The 1978 regulation made no e:press mention of any
changze from the prior rule that fees would not be assessed on

O — ~ A—

NRC's intent at the time and whether petitioners were gives
adequate notice of the alleged change. Cf. American Frozen
Food Institute v. Train, 639 F.2d 107, 136 (D.C. Cir. 1976)
(notice of rulemaking held inadequate where final rule added
standard without prior notice); compare United States w.
Florida East Coast Ry., 410 U.S. 224, 243 (1973) (notice of
proceeding “fairly advised”” interested parties of agency's
proposed order).

The NRC nonetheless points to three places where it con-
tends that adequate notice of a change in 1978 was given. We
find none of them sufficient. First, in the supplementary in-

" formation accompanying the 1977 fees proposal, the ageney

listed as one of its “‘guidelines for fee development' that fees
may be assessed for "‘all services necessary for the issuance
of a required permit.” 42 Fed. Reg. 22,149, 22,150 This
alone certainly does not indicate a change in the prior prag
tice, for the 1977 proposed rule itself did not change the
previous rule that fees would be payable when the perrit was
issued, thus providing no basis for charging fees om
withdrawn applications. /d. at 22,162. The supplementary ime
formation accompanying notice of the final rule in 1978 adds
that the NRC “is generally obliged to impose the fees allowed
by these guidelines where it is fair and equitable to do so.”
43 Fed. Reg. 7,210, 7,211. We do not find this additional
language sufficiently specific to indicate a change in the
longstanding rule on withdrawn applications.

The NRC relies secondly on the changed language of seew
tion 170.12(b) in 1978, contending that, especially when come
bined with the guidelines, it gives adequate notice of an ine
tent to charge fees on withdrawn applications. The only ex-
planation cf the change — from payment when the permit is
issued to when review is completed — in the 1978 notice,
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however, was simply that section 170.12 had been “revised in
its entirety to accommodate the amended rule.” 43 Fed. Reg.
at 7,217. Again, we see no indication that the change here
alleged was contemplated or made public.® Cf., e.g., National
Industrial Sand Association v. Marshall, 601 F.2d 689,
716-17 (3d Cir. 1979) (describing importance of agency ar-
ticulation of reasons for its actions). The NRC does not claim
that it changed its rule in 1978 for the purpose of charging
for work done on withdrawn applications in response to com-
ments submitted on the proposed rule. Compare BASF
Wyandatte Corp. v. Cos!le, H98 F.2d 637, 643 (1st Cir. 1979),

ot denied sub nom. Eli Lally & Co. v. Costle, 444 U.S. 1096
(1980). We thus find nothing in the changes made in 1978
from the 1977 proposal or the earlier rule which may fairly be
characterized as giving notice of a change in the prior prac-

The NRC's third argument is that a change in 1978 from
flat fees Lo fees for work actuaily done gives such notice.
Ajpaun, we disagree. Given the history and the context, see in-
fra, this change alone bears no necessary relationship tc
wiether fees would be charged on withdrawn applications. It
does not provide the “clear signal” claimed for it by the NRC.
46 Fed. Reg. 49,573, 49,575. Indeed, this change provides a
reasonable explanation for the change in section 170.12(b),
which would allow time for the actual review costs to be
determined, something which might not be possible precisely
al the time the permit was issuned.

In addition to the lack of any clear sign that the NRC was
changing its policy on withdrawn applications in 1978, other
factors suggest that the agency in fact intended no such
change at that time. For example, footnote 4 to section
170.12 as promulgated in 1978, 43 Fed. Reg. at 7,220, states
i relevant part,

* Even the NRC admits in its brief that in 1977 and 1978, “‘the
(restion of withdrawn applications was foremost in no one’s mind,
and was at best a secondary consideration.”

B
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Where a fee has been paid for a facility early site review,
the charge will be deducted from the fee for a construe-
tion permit issued for that site. A separate charge will
not be assessed for a site review where the person re-
questing the review has an application for a construction
permit on file for the same site, except where the ap-
plication is withdrawn by tihe applicant or denied by the
Commission.
While the import of this language is not entirely clear — the
NRC acknowledges in its brief that it is “‘not a model of draft-
ing” and that it misinterpreted the footnote in the 1981
notice accompanying the interpretative rule under review, 48
Fed. Reg. at 49,676 — it does seem to suggest that even in
1978, the NRC intended not to charge for withdrawn applica=

tions, for the following reason. The purpose of the fooinote is

to ensure that a utility will not be assessed twice for a single
site review, once for the review itself, and again as part of the
fee for a construction permit. The “except’’ clause at the end
could then reasonably be interpreted as indicating that ne
construction permit fee — as opposed {o an early site review
fee — would be assessed on a withdrawn application, thus ob-
viating the need to prevent a double asse=sment.

Further, the NRC was perfectly capable of explicitly
charging fees on withdrawn applications and in fact Jdid se
with respect to the initial flat filing fee, which is “charged i
respective of the Commission’s disposition of the application
or a withdrawal of the application.” 10 C.F.R. § 170.12(a),
This explicit rule stands in sharp contrast to that of the im
mediately following paragraph on fees for permits and
licenses, which contained no such language prior to 1981,
Again, this may be interpreted as evidence of an intent not te
charge fees beyond those for the initial filing on withdrawn
applications.

For these reasons, we do not think that the fees regulation
as promulgated in 1978 gave adequate notice of an intent
to charge fees for work on applications which are later
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withdrawn. Cf. Morton v. Ruiz, 415 U.S. 199 (1974). The

regulation was at best ambiguous on the agency's intentions
as respects imposition of fees (other than the filing fee) in
cases where the application is withdrawn prior to license is-
suance. This being so, and given the interest of the peti-
tioners in knowing their financial exposure so that they could
minimize it by, for example, withdrawing earlier, we are
unable to say, for purposes of 31 U.S.C. § 483a, that the
regulation existing between 1978 and 1981 adequately “pre-
scribe[d]"” the fee which the NRC now seeks to impose. Fees

may not be charged pursuant to the 1978 version of section

170.12(b) on work done on construction permit applications
withdrawn before the effective date of the 1981 rule.’

The petition for review is granted.

-

"7 While the NRC denominates its 1981 rule as an “inter-
pretative” one, it a ntly gave notice of and solicited comments
on the proposed rule; the issue of whether proper notice and com-
ment procedures were followed with respect to the 1981 rule is not
before us; accordingly, we do not pass on it. (We do hold, supra,
that the NRC was lu!ionud by the IOAA to adopt such a rule pro-
spectively.)

Adrm. Office, U 8. Cowis ~ Addison C { sichell & Ban, Ine
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MEMORANDUM FOR: William 0. Miller, Chief

License Fee Management Branch
Office of Administration

FROM: Herbert N. Berkow, Chief
Management Analysis Branch
Planning and Program Analysis Staff, NRR

SUBJECT: NRR COSTS ASSOCIATED WITH BLACK FOX 182 CP REVIEW

As requested by your July 29, 1983 memorandum, we have reviewed the printout
of professional staff hours associated with the review of Black Fox 1&2.
There were 33,082 regular, and 2,369 non-regular professional staff hours

associated with this review. Of regular hours, 6,537 were charged to the
contested hearing.

There were $300,576 expended in contractual costs.

/QZ@ e B

Herbert N. Berkow, Chief
Management Analysis Branch
Planning and Program Analysis Staff, NRR



