UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Salety and Licensing Board

In the Matter of

Docket No. 50-322-0OL-3
(Emergency Planning)

LONG ISLAND LIGHTING COMPANY

(Shoreham Nuclear Power Station,
Unit 1)
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SUFFOLK COUNTY MOTION FOR STAY
OF EMERGENCY PLANNING HEARINGS IN
LIGHT OF LILCO'S SUBMISSTON OF
REVISION 4 OF LILCO TRANSITION PLAN

On July 3, 1984, counsel for Suffolk County received ore
copy of Revision 4 of the LILCO Transition Plan. Accompanying
the Revision was a letter, dated June 29, 1984, from LILCO Vice
President John D. Leonard, Jr. to Harold R. Denton, requesting
that the NRC Staff ask FEMA to review Revision 4, and noting that
copies of Revision 4 had been sent by LILCO directly to members
of the FEMA Regional Assistance Committee ("RAC").

Suffolk County hereby renews its Motion for Stay of
Emergency Planning Hearings, which was filed on May 29, 1984,
and was denied by the Board as "speculative" on May 31, 1984.
Tr. 9373. For the reasons set forth below, Suffolk County sub-
mits that an immediate stay of these proceedings is the only

reasonable covrse of action.
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1. LILCO's Submission of Revision 4 Requires
a Review of Admitted Contentions and Pre-
filed Testimony to Determine Whether and
How They Should Be Revised.

The County has not yet had an opportunity to review in any
detail the contents of Revision 4, since it was just received.
However, even a brief and cursory review of the document and of
LILCO's July 5 requests to withdraw, revise and supplement its
prefiled testimony reveal that the changes contained therein are
relevant to several of the issues that have already been litigated
as well as some of those that have not yet come up in the hearings.
For example, Revision 4 contains provisions for the participa-
tion of the Suffolk County Police Department in traffic control
functions contemplated in the LILCO Plan. See Revision 4,

OPIP 3.6.3, Attachment 14, and Plan at 3.6-6. Clearly, this
completely new LILCO proposal, that is contrary to every other
version of the Plan and contrary to all the previously filed
testimony in this proceeding, must be reviewed and analyzed so
that its impact upon the existing contentions and previously
filed testimony concerning LILCO's proposed nethods of traffic
control can be evaluated and appropriately addressed.

Revision 4 also appears to contain much new information
concerning proposed methods of deriving and making protective
action recommendations and the assignment of responsibilities
relating to such recommendations. Although no final determina-
tion can be made until all of Revision 4 has been reviewed in

depth, it appears that the addition of a totally new procedure



(OPIP 3.10.2 -- "Total Population Dose") as well as other Plan
revisions concerning the means and procedures relating to pro-
tective action recommendations (see e.g., OPIPs 3.6.1, 3.5.1,
3.5.2) could have a substantial impact upon the issues addressed
in Contentions 60, 61, 63, and 69-73.

Furthermore, as noted by LILCO's counsel in the cover letter
transmitting Revision 4 to the Board, the new version of LILCO's
Plan includes substantial changes concerning relocation centers.
Although LILCO recently submitted supplemental testimony on
Contentions 74 and 75 that identified different relocation
centers from those identified in Revision 3, the newly released
Revision 4 contains much additional information, beyond that set
forth in LILCO's supplemental testimony, concerning how the new
and old relocation centers will be operated, what will be done
at different types of relocation centers, and who will perform
such functions. In addition, LILCO's counsel states in footnote

1 of the July 2 letter to the Board, that additional Plan revi-

sions, potentially including more changes in the identities of

relocation centers, may be forthcoming. The impact of the
changes in Revision 4 upon the admitted contentions and filed
testimony cannot be determined without a thorough review of
Revision 4. Clearly, it is impossible to determine the impact
of any additional future revisions. " .

Similarly, Revision 4 appears to contain much additional

and/or revised information concerning LILCO's proposed protective



actions for the ingestion pathway, and recovery and reentry
procedures. The full impact upon the contentions and the testimony
related to those subjects cannot be detaormined without a complete
review and analysis of Revision 4. It is significant, however,
that the County received on July 5 LILCO Motions to admit supple-
mental and revised testimony on Contentions 85 and 88 (dealing
with recovery and reentry procedures). The need for the proposed
LILCO supplemental and revised testimony is based solely upon the
changed contents of the Plan as reflected in Revision 4, which
make LILCO's prefiled testimony "no longer . . . an accurate
representation of the recovery and reentry provisions of the LILCO
Plan." LILCO's Motion to Admit LILCO's Revised Testimony on
Contention 88 (Dose Criteria and Cost Benefit Analysis for
Reentry) at 3.

The four examples listed above are not intended to ke a
comprehensive listing of the matters at issue in this proceeding
that are affected by Revision 4. At this point, Suffolk County
is simply unable to provide such a listing since a thorough re=-
view and analysis of Revision 4 has not yet been possible.

Indeed, such a review would require a substantial amount of time,
given the volume of Revision 4. It is clear, nonetheless, that
the contents of Revision 4 may have a substantial impact upon
many of the contentions and much of the testimony that are
involved in this proceeding. In the County's view, the only

logical course of action at this point is to stay the proceedings



for a short time to permit the Board and the parties to deter-
mine the actual extent of such impact and to modify the schedule
accordingly. The County believes there should be a period for
review of Revision 4, followed by the parties' identification of
the particular contentions and testimony that need to be revised
or supplemented in light of Revision 4, followed by the setting
of a schedule for the submission of such revised or supplemental
contentions and testimony. It makes no sense to proceed with
litigation of potentially inaccurate or obsolete contentions and
testimony without first determining that such litigation would
in fact be relevant, probative or material to the decision to be
made by the Board.

2. It is Senseless to Cross-Examine the

FEMA Witnesses Concerning their

Opinions on Revision 3 of the LILCO
Plan.

The FEMA witnesses are scheduled to be cross-examined during
the week of July 10 on their prefiled testimony dated April 18,
1984. The FEMA testimony, which addresses many of the conten-
tions at issue in this proceeding, is based upon the February 10,
1984 RAC Report which sets forth the RAC's evaluation of Revision
3 of the LILCO Plan. It is clear that the conclusions of the
RAC and the opinions of the FEMA witnesses who are scheduled to
testify in this proceeding, are, at least in some measure, about
to become obsolete, since LILCO has now reguested that the RAC

perform a review of its new Revision 4.



The changes in Revision 4 are described by LILCO as being
designed to respond to the comments of the RAC as set forth in
.

the report on its review of Revision 3.—/ Thus, in the July 2,
1984 letter to the Board LILCO's counsel states:

Revision 4 has been designed to respond solely

to the comments of the RAC from [sic] its re-

view of Revision 3 to the LILCO Transition

Plan. Specifically, Revision 4 contains changes

that address the 32 inadequacies identified in

the RAC's review and the 17 items that were

graded adequate by the RAC provided certain re-

visions were made to the Plan and Procedures. . . .

In general, the Revision 4 changes add more de-

tail to the Plan and Procedures in response to

the RAC review.

LILCO apparently believes that the contents of its Revision

4 will change the RAC's evaluation of the LILCO Plan. Indeed,
LILCO has formally requested that a new RAC review be performed,
apparently so that the changed or modified RAC evaluation can
be issued by FEMA and, presumably, submitted to this Board.
wWwhether LILCO's beliefs concerning the effect of Revision 4
upon the RAC's evaluation of the LILCO Plan are correct cannot
be determined at this time. However, it is obvious that it
makes no sense to proceed with cross-examination of the FEMA
witnesses concerning their current opinions and conclusions, as
well as those contained in the RAC Report which is attached to
their testimony, all of which are based solely on the contents of

the now obsolete Revision 3 of the LILCO Plan.

= This RAC Report is an attachment to and the basis of the

FEMA witnesses' testimony.



Accordir -, Suffolk County submits that the scheduled
cross-examination of the FEMA witness panel concerning their
testimony and the RAC Report, based on Revision 3 of the LILCO
Plan, be stayed pending the release by FEMA of its evaluation
of Revision 4 of the LILCO Plan and the submission of amended
or revised FEMA testimony concerning such review. To do other-
wise would constitute an unjustified waste of resources by all
parties and the Board.

3. In Light of the County's Need for Additional

Discovery of FEMA, Cross-Examination of the

FEMA Witnesses Could Not Go Forward on July
10 in Any Event.

In a separate pleading filed today, Suffolk County has re-
guested a Board order compelling the production of documents by
FEMA and the issuance of subpoenas for the deposition of RAC
members, because the depositions of FEMA's designated witnesses
did not provide the discovery concerning the bases for the RAC
Report and the FEMA testimony to which both this Board and the
Appeal Board recognized the County was entitled. The content
of that pleading will not be repeated here; it is sufficient to

note that a ruling on the County's motion and the necessary

discovery could not be obtained or conducted prior to the scheduled

*
July 10 cross-examination of the FEMA witnesses.-/

*

4 Because, according to FEMA's counsel, the FEMA depositions
could not be conducted on any dates except June 27 and 29,
and the deposition transcripts were not available until early
this week which included the July 4 holiday, the County's

FEMA motion could not have been filed any earlier.



Furthermore, it is likely that further discovery will be
necessary concerning the RAC findings following the RAC review
of Revision 4 to the LILCO Plan, and concerning whatever supplemen-
tal or revised FEMA testimony may be submitted with respect to
Revision 4. At the time of the FEMA depo:sitions last week, none
of the FEMA witnesses had received or reviewed Revision 4 of the
LILCO Plan.

Finally, FEMA apparently intends to submit testimony con=
cerning training issues at some point in August. At the time of
the depositions of the FEMA witnesses, however, none of those
witnesses had yet begun any review of LILCO's training materials,
and in fact had been instructed not to begin any such review
until after their cross-examination during the week of July 10.
See Kowieski deposition transcript, at 109. Thus, the County
was unable to conduct any discovery concerning the opinions of the
FEMA witnesses concerning LILCO's training program. Such discovery
would be necessary prior to the County's conducting its cross=-
examination of any testimony on training issues which may ulti-
mately be submitted by FEMA. See letter to Board dated June 28
regarding "Ground Rules for FEMA Witnesses."

Clearly, it makes sense to complete all necessary discovery
of FEMA concering all issues as to which the FEMA witnesses
will testify, at one time. The County has the right to conduct
such discovery prior to its cross-examination of those witnesses.
A stay of the emergency planning hearings would permit the neces-

sary discovery to be conducted in an orderly and logical fashion



and would eliminate the need for duplicative and wasteful

appearances of witnesses for depositions and for cross-examination.

4. Conclusion

The contentions upon which this litigation is based, all
the testimony submitted to date by all parties, and the RAC
Report which, urder 10 CFR § 50.47(a) (2) constitutes an important
ingredient for judging the adequacy of LILCO's Plan, are all

based upon Revision 3 of the LILCO Plan. Portions of that Revi-

sion have now been rendered obsolete by LILCO's issuance of
Revision 4. Ffhould this Board determine that it will consider
in its licensing decision either LILCO's new version of its
Plan -- i.e., Revision 4 -- or any FEMA review of that Revision
as has been requested by LILCO, Intervenors are entitled to a
hearing on the adequacy of Fevision 4, with an opportunity to
submit and challenge evidence concerning its adequacy. Should
the Board determine that it will consider Revision 4 or a RAC
review on Revision 4, the parties must have ar opportunity to re-
view that document and then to submit whatever revisions to
contentions and/or testimony are appropriate in light of the
changed contents of the Plan now proposed by LILCO to be the
basis for the issuance of a license. Such a review, and the
preparation and submission of contentions or testimony will
take some time, and those tasks cannot be performed while the
parties are in hearings. Additionally, it makes no sense to

conduct cross-examination of the FEMA witnesses concerning the.r



conclusions and the RAC Report which are based upon Revision 3

of the Plan, when LILCO has now requested that FEMA perform a
review of Revision 4 that, presumably, would result in FEMA
findings that would supercede the Revision 3 findings.

For all the above reasons, therefore, as well as those set
forth in the May 29, 1984 Suffolk County Motion for Stay of
Emergency Planning Hearings, a copy of which is attached hereto
for convenience, the County submits that these proceedings should
be stayed until such time as the parties have had an opportunity
to review the contents of Revision 4, and contentions and testi-
mony have been modified or supplemented as necessary.

The County believes this matter requires prompt resolution,
since all parties, their counsel and witnesses, need to know what
will be happening next week. Accordingly, the County proposes
that a conference call be scheduled as soon as possible to
discuss the matter.

Respe~tfully submitted,
Martin Eradley Ashare
Suffolk County Department of Law

Vec.erans Memorial Highway
Hax?paqu. New York 11788

Karla J. Letsc

Mictael 8. Miller

Christopher M. McMurray

KIRKPATRICK, LOCKMART, MILL,
CHRISTOPHER & PHILLIPS

1900 M Street, N.W., Sulte 800

Washington, D.C. 20036

Dated: July 6, 1984 Attorneys for Suffolk County
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UNITED STATES OF AMERICA
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SUFFOLK COUNTY MOTION FOR STAY

OF EMERGENCY PLANNING HEARINGS

guffolk County learned on 'lay 23, 1984 that LILCO intends to
issue a new version of the LILCO Transition Plan == Revision 4 ==
sometime in the near future.l/ Among other things, this Revision
1s apparently intended to address the 32 deficiencies identified
in the FEMA RAC Report (other than LILCO's lack of legal author-
ity tc implement the plan, which was also identified by FEMA) .
Based on the speculation and predictions contained both in
LILCO's prefiled written testimony and oral testimony on Cross
examination to date, it is clear that Revision 4 of the LILCO
plan likely will also contain many other substantive changes,
additions, deletions, and modifications.

As the Board is aware, the hearing that is currently in
progress is based upon prefiled testimony == and contentions ==

that deal with the proposals contained in Revision J of the LILCO

1/ There has been no precise date announced, but according to a
Statement by LILCO counsel Mr. Irwin on May 23, Revision 4 will
pe issued "within a few weeks.”



Plan. In addition, the FEMA RAC Peport, upon which the FEMA
testimony and FEMA findings to be used by the Board under 10

C.F.R. § 50.47(a)(2) are based, is also based upon Revision 3 of

the LILCO Plan.

Under the current schedule, the Board and parties are about
to continue hearings on Revision 3., When LILCO issues Revision 4
and if this Board decides to consider that document in this pre-
ceeding, the hearings potentially will be poinrtless, or, at a
minimum, will be in need of supplementation. These hearings will
be dealing with a document =-- Revision ] =-- that is about to be
withdrawn by LILCO, and that contains proposals that are about to
be changed; LILCO's action in revising its Plan will, in fact,
render obsolete, inaccurate, and/or i..omplete many of the con-
tentions upon which this entire proceeding is premised.

Clearly, contentions as well as testimony will have to be
revised, supplemented, and modified following the appearance of
LILCO's chanced Plan. And, after Revision 4 appears, the issues

that already have been heard concerning the Revision 3 version of

the Plan may have to be recpened, and new hearings may have to be
conducted upon revised and supplemental testimony, in order for
the record to reflect the facts as they pertain to the proposals
in Revision 4, rather than those in either Revision ] or the
speculation contained in LILCO's testimony.

Under the Atomic Energy Act and NRC regulations, if the
Board intends to base its licensing decision on Revision 4 of the

LILCO Plan, Intervenors are entitled to a hearing on its ade-



gquacy, with an opportunity to submit and challenge evidence on

that subject. See Union of Concerned Scientists v. NRC, No. 82-

2053, May 25, 1984, (D.C. Cir.) (slip op.).

In the County's view, the Board has only two options. On
the one hand, it can decide now that it will not consider either
LILCO's new version of its Plan (Revision 4), or any FEMA review
of that Revision, but instead will base its licensing decision on
Revision 3.2/ 1If such a determination were made, the hearings
could continue since the prefiled testimony and admitted conten-
tions addressed in that testimony all deal with Revision 3,

On the other hand, the Board cculd determine that 1t will
accept Revision 4 of the Plan when submitted by LILCO, and will
consider that Revision in its licensing decision. Presumably,
such a determination would also mean that the Board would con-
sider FCMA findings relating to Revision 4 rather than, or in
additioa to, these relating to Revision 3. If the Board deter-
mines to consider Revision 4, then the proceedings should be
stayed.

Suffolk County reguests that if the Board determines that it
will consider the forthcoming Revision 4, it should immediately
stay the hearings on LILCO's Plan, pending (1) the issuance by
LILCO of its Revision 4, and (2) the setting of an appropriate

schedule for the submission of revised contentions and testimony,

2/ Such a decision would be inconsistent with the Board's
rulings on Suffolk County's motions to strike LILCO testimony
that purported to address unidentified "future revisions" or
sther speculation about Plan additions or modifications that may
be made to change Revision 3.

U T [



as appropriate. given the contents of Revision 4. In addition,
in the County's view, the Board must make the determination as to
whether it intends to consider Revision 4 now. It would be an
exercise in futility to proceed blindly with the scheduled
hearings on a document that is about to be withdrawn by the
Applicant, in the face of LILCO's stated intention to submit in
the near future a new and different version of its Plan to FEMA
for review and to the NRC and this Board for licensing. There
are no provisions in the NRC regulations for the conduct of
hearings on an emergency plan that is not part of the license
application. Furthermore, a continuation of the hearings would
be a useless waste ol the parties' resources, and would only
result in more issues that would have to be reopened later.
Suffolk County would be severely prejudiced if it were required
to expend its resources and those of its consultants twice,
rather than once. Accordingly, the County submits that the
current hearings should be stopped ~- until such time as LILCO's
Revision 4 has been made available to everyone, and contentions
and testimony have been modified or supplemented as necessary.
Suffolk County submits that an immediate stay of the pro-
ceedings is the only appropriate response to LILCO's announced
intention to submit a new version of its Plan to this Board and

to FEMA.



DATED: May 29, 1984

Respectfully submitted,

Martin Bradley Ashare

Suffolk County Department of Law
Veterans Memorial Highway
Hauppauge, New York 11788

e
Karla J. Letsche ,:QL/

Michael S§. Miller

Christopher M. McMurray

KIRKPATRICK, LOCKHART, HILL,
CHRISTOPHER & PHILLIPS

1900 M Street, N.W., Suite 800

washington, D.C. 20036

Attorneys for Suffolk County
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I hereby certify that copies of Suffolk County Motion for
Stay of Emergency Planning Hearings in Light of LILCO's Submission
of Revision 4 of LILCO Transition Plan have been served on the
following this 6th day of July 1984, by U.S. mail, first class,

except as otherwise noted:

James A, Laurenson, Chairman

Atomic Safety and Licensing Board
U.§. Nuclear Regulatory Commission

wWashington, D.C. 20555
Dr. Jerry R, Kline

Atomic Safety and Licensing Board
U.8. Nuclear Regulatory Commission

wWashington, D.C. 2055%

Mr. Frederick J. fhon

Atoric Safety and Licensing Boaré
U.S. Nuclear Pegulatory Commission

washington, D.C. 2055

Edward M. Barrett, Fsq.
General Counsel

Long Island Lighting Company
250 014 Country Road
Mineola, New York 11501

By Hand

. By Telecoplier

Ralph Shapiro, Esgqg.
Cammer and Shapiro
9 East 40th Street
New York, New York 10016

**W, Taylor Reveley 11, Esq.

Hunton & Willaims

P.O. Box 1535

707 East Main Street
Richmond, Virginia 23212

Mr. Jay Dunkleberger

New York State Energy Office
Agency lulxdtn! 2

Empire State Plaza

Albany, New York 12223



Mr. Brian McCaffrey

Long Island Lighting Compcn{
Shoreham Nuclear Power Station
P.O. Box 618

North Country Road

Wading River, Mew York 11792

Nora Bredes

Executive Director

Shoreham Opponents Coalition
195 East Main Street
Smithtown, New York 11787
Marc W. Goldsmith

Energy Research Group, Inc.
400~]1 Totten Pond Road

Waltham, Massachusetts 02154

MHBE Technical Associates
1723 Hamilton Avenue
Suite K
San Jose,

California 9512%

Joel Blau, Esqg.
New York Public fervice Commission
The Governor Nelson A, Paockefeller
Building
Empire State Plaza
Albany, New York 12223
Atomic Safety anéd Licensing
Board Panel
U.8., Nuclear Regulatory Commission
H.lhiﬂ'tonn DOCO 205”

Edwin J. Reis, Esq.

Bernard M, Pordenick, Esqg.

U.8. Nuclear Roqu!otorz Commission
Washington, D.C. 2055

Stuart Diamond
Business/Financial

NEW YORK TIMES

229 W, 43rd ftreet

New York, Mew York 10036

LR

Stephen B. Latham, Esg.
Twomey, Latham & Shea
P.O. Box 398

3] West Second Street

Riverhead, New York 11901

Docketing and Service Section
Office of the Secretary

1717 H Street, N.W,

U.S. Nuclear Regulatory Comm,
wWashington, ND.C. 20555

Hon. Peter F. Cohalan
Suffolk County Executive
H. Lee Dennison Building
Veterans Memcrial Highway
Hauppauge, New York 11788

Eleanor L. Frucci, Esg.

Atomic Safety and Licensing
Board Panel

U.8. Nuclear Regulatory Comm,

washington, D.C. 20555

Martin Bradley Ashare, Esg.
Suffolk County Attorney

H. Lee Dennison Building
Veterans Memorial Highway
Hauppauge, New York 11788

Atomic Safety and Licensing
Appeal Board

U.8. Nuclear Regulatory Comm,

Washington, D.C. 20555

Jonathan D. Feinberg, Esq.
Staff Counsel, New York State
Public Service Commission

3 Rockefeller Plaza
Albany, New York 12223

Stewart M, Glass, Esq.

Iogtonol Counsel

Federal Emergency Management
Agency

26 Federal Plaza

New York, New York 10278



Spence Perry, Esg. James B, Dougherty, Esq.
Associate General Counsel 3045 Porter Street, N.W,
Federal Emergency Management Agency wWashington, D.C. 20008
washington, D.C. 20471

** Fabian Palomino, Esq.
Special Counsel to the Governor
Executive Chamber
Room 229
State Capitol
Albany, New York 12224

KIRkPATRICK . "LOCKMART, HILL,
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washington, D.C. 20036
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