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Alabama Electric Cooperctiva, Inc.
Post office Box 550
Andalusia. Afabama 36420
(205) 222-2571

AC
June 29, 1984

Mr. Richard C. DeYoung
Director
Office of Inspection and

Enforcement
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Mr. DeYoung:

Alabama Electric Cooperative, Inc. (AEC) , pursuant to
Section 2.206 of the Commission's Rules of Practice,
requests the Director, Of fice of Inspection and Enforcement,
to take appropriate action against Alabama Power Co.npany
(APCo) in connection with APCo's licenses for the operation
of Farley Nuclear Plant, Units 1 and 2, based on APCo's will-
ful and continuing violation of Antitrust License Condition
No. 2. Under the circumstances set forth below, it is
submitted that appropriate action should include (1) suspend-
ing APCo's licenses to operate Farley Nuclear Plant unless,
within the period fixed by you for APCo's response, APCo has
discontinued all such violations and has demonstrated that
it has brought itself into full compliance with said Condi-
tion No. 2; and (2) imposing upon APCo the maximum civil
penalty provided by law.

All licenses issued to APCo for the Farley Nuclear
Plant, Units 1 and 2, are subject to Antitrust License Condi-
tion No. 2, which provides:

"2. Licensee shall offer to sell to AEC
an undivided ownership interest in Units 1 and
2 of the Farley Nuclear Plant. The percentage
of ownership interest to be so offered shall be
an amount based on the relative sizes of the
respective peak loads of AEC and the Licensee
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=

(excluding from the Licensee 's peak load that amount
'

imposed by members of AEC upon the electric system
of the Licensee) occurring in 1976. The price to be
paid by AEC for its proportionate share of Units 1
and 2, determined in accordance with the foregoing
formula, will be established by the parties through
good faith negotiations. The price shall be
sufficient to fairly reimburse Licensee for the =

proportionate share of its total costs related to
the Units 1 and 2 including, but not limited to,
all costs of construction, installation, ownership
and licensing, as of a date, to be agreed to by the
two parties, which fairly accommodates both their
respective interests. The offer by Licensee to sell
an undivided ownership interest in Units 1 and 2 may
be conditioned, at Licensee's option, on the agree-
ment by AEC to waive any right of partition of the
Farley plant and to avoid interference in the day-to-
day operation of the plant." [Ls/]

The intent of this License condition was explicated at
length in ALAB-646, 13 NRC at 1102-1108. This condition has
been final and binding on APCo since August 10, 1981. How-
ever, in the nearly three years since that date, it is the
submission of AEC that APCo has made no good faith effort
whatsoever to comply with this License Condition; that APCo
instead has refused to negotiate a reasonable ownership i

agreement with AEC; and to the extent APCo has been willing
to discuss the matter at all, APCo has proposed highly
irrational, bizarre and unreasonable terms and conditions
with respect to AEC's ownership rights such that APCo's
position clearly evidences bad faith and a deliberate

1/ This License Condition was imposed, and its lawfulness
and appropriateness was upheld and affirmed in extensive lit-
igation. In the Matter of Alabama Power Company, ALAB- 646,

_

13 NRC 1027 (1981), commission review denied, 14 NRC 795
(1981), affirmed Alabama Power Co. v. Nuclear Regulatory
com'n, 692 F.2d 1362 (llth Cir. 1982), rehearing and rehear-
ing en banc denied 698 F.2d 1238 (1983), certiorari denied

U.S. 104 S.Ct. 72 (1983).,

'
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practice and course of conduct of refusing to comply with
the License Condition required by this Commission.2/

On July 17, 1981, AEC by letter requested APCo to
furnish detailed cost information on the Farley Units to
enable meaningful discussions to get under way. On July 23,
1981, APCo by letter refused to initiate discussions and, by
its silence on the subject, refused to furnish the requested
cost data. After a renewed request by AEC in October, 1981,
APCo responded that the cost data would be forwarded later;
implicit in this response was the incredible claim that APCo
did not then have cost data for its nuclear units currently
available. APCo also took the position that AEC would have
to pay replacement cost to APCo for the amount of capacity
represented by AEC's share of the nuclear units. Some data
was furnished by APCo in November 1981; however, it
required a number of clarifications and explanation due to
its barebones nature. This was requested by letter from
counsel for AEC to counsel for APCo, .Tanuary 6, 1982. A
partial response was received from APCo in February 1982.

The foot-dragging and bad faith tenor of APCo's approach
to discussions regarding its compliance with its License
condition may be gleaned from passages from its letter
of May 6, 1982, written at the time that AEC was still trying
to get reasonably detailed cost data from the company:

"As you are aware, the sale of plant as required
by this license condition will result in the need
to replace the capacity sold with capacity costing
in the thousands of dollars per kilowatt. This
additional cost must then be recovered in our rates
to our customers. We would be interested in getting

2/ APCo's numerous requests for stay of the effectiveness
of this ownership access License Condition were denied suc-
cessively by the Commission (14 NRC 795, October 22, 1981),
by the Eleventh Circuit (orders issued January 20, 1982, and
March 4, 1983), and by Justice Powell acting as Circuit
Justice (order issued April 6, 1983). Thus, at all times
since August 10, 1981, APCo has had an affirmative
obligation to comply with Antitrust License Condition No. 2.

..

_ _ _ _ _ _ _ ._m._____
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your views as to how the price of the capacity to be
sold to AEC should be established in view of the
additional cost burden which the sale will impose
on customers.

"2. We would also be interested in your views
as to provisions to be included in any agreement for
sale dealing with how such sale could be reversed
at a later date should Alabama Power's appeal of the
decision requiring imposition of the condition be
successful."

* * *

"As you are aware, the Appeal Board order penalizes
the retail and other wholesale consumers of Alabama
Power by accepting AEC's argument and requiring a
sale which would allocate part of the Farley Plant
to AEC's customers which the plant was not designed
to serve. This was done not only by including in
the calculation loads of AEC which were never
intended to be served by the Parley Plant, i.e.,
the 'on system' customers, but also, by allocating
the plant on the basis of the non-coincident peak
load of AEC rather than the coincident peak demand
of Alabama Power's customers."

AEC's response dated June 4, 1982 to these alleged APCo concerns
constitutes TAB A hereto.

Some cost data was furnished by APCo in June and July
of 1982, and some time was required to attempt to resolve
inconsistencies and discrepancies among the data. A meeting

on May 24, 1983, was scheduled by telephone. On April 29,
1983, prior to that meeting, APCo submitted an outline of
conditions of sale. APCo's letter expressed inter alia the
following positions:

"As you are aware, APCO continues to dis-
agree with the necessity for any license condi-
tions to be imposed, and with the propriety of
the conditions impcsed, particularly the one
requiring forced sale of the plant to AEC."

* * *

"This outline is subject to revision during
negotiati0ns to reflect matters not hereto-
fore recognized as problems associated with
the proposed joint ownership arrangement."

* * *

" Fees for operating and maintaining the plant,
shall be $1.0 million per year, escalated each
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year based on an acceptable Government index.
A fee shall also be assessed equal to 15% of
AEC's pro rata share of all direct and indirect
expenditures associated with the making of any
capital improvements. A fee equal to ten per-
cent (10%) of AEC's pro rata share of the annual
fuel costs shall also be assessed. These fees
have been set on the assumption that APCO will
have nct responsibility to AEC for any loss
associated with the plant, arising out of opera-
tions, maintenance, making of improvements or
nuclear fuel acquisition activities."

* * *

" Provision will be included to exclude liability
on the part of APCO for losses or costs to AEC
for conduct of APCO, its agents, contractors or
employees even though such conduct is alleged
or determined to be willful, wanton, reckless
or merely negligent."

* * *

"AEC shall be responsible for a pro rata share
of all fines or penalties of any nature, under
any law or regulation, associated with the
operation, maintenance or decommissioning of
the plant, including those imposed by NRC, EPA,
other federal, state or local regulatory bodies,
or by federal, state or local courts."

* * *

"REA shall guarantee the contingent liabilities
of AEC associated with its ownership interest
in the nuclear plant and its responsibility for
payment of costs and expenses under the Operating
Agreement."

* * *

"AEC's obligations under the Agreement shall
be secured by a second mortgage on AEC's
system.

"We would note further that in view of our
offer made in this letter, we are hereby with-
drawing our offer made in 1974 to negotiate the
sale of unit power to AEC from the nuclear plant."

Apart from other highly unreasonable terms and condi-
tions which APCo has been proposing, it is also clear that
APCo's proposal for pricing AEC's share of the Farley Units
demonstrates by itself APCo's bad faith and unreasonableness.
It will be recalled that the license conditions require an

- _ - _ - _ _
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offer to sell at the cost of the plant to be determined by
AEC's (not APCo 's) cost of financing. ALAB-646 specifically
rejected a unit power sale because inter alia it " includes a
rate of return [ profit] on the owner's [APCo's] investment,"
thereby depriving AEC of "the benefits of the advantageous
financing otherwise available to it for the capital costs
attributable to it [AEC's] share of the plant." 13 NRC at
1104.

APCo's pricing proposals are contained in Exhibit I to
the Company's letter of April 29, 1983 [ TAB B] , APCo 's data
responses of June 10, 1983 [ TAB C], APCo's proposed Purchase
And Ownership Agreement (April 11, 1984) [ TAB E], and APCo's
proposed Operating Agreement (June 1, 1984) [ TAB F].
AEC's response of June 24, 1983, to some of the objectionable
aspects of APCo's June 1983 proposals is attached as TAB D.
In its proposals APCo attempts to extract from AEC an
approximate 100% profit for APCo above APCo's (unverified)
book cost. From this aspect of APCo's position, it is evi-
dent that APCo remains blatantly contemptuous of its
obligation to adhere to the terms of the licenses granted to
it by this Commission. APCo's techniques for attempting to
extract windfall profits in violation of its license require-
ments include:

(1) attempting to charge AEC partially on the
basis of replacement value of the Plant (i.e.,

charging AEC appreciation on a Plant which was
depreciating during the. period during which APCo
has unlawfully denied AEC ownership access);

(2) attempting to charge a fictitious "incre-
mental gross AFUDC" ($393 million for the Plant)
which denies AEC its own cost-of-money benefits,
which violates the Uniform System of Accounts, and
which would profit APCo for APCo's continued
refusal to grant ownership access for a decade and
a half;

(3) attempting to charge an incremental $70
million for the Plant for " ownership risk" on the
irrelevant claim that utilities building nuclear
plants _today have higher equity costs than existed
at the time the Farley Units were built;

j

_ _ _ _
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(4) attempting to include an income tax fac-
tor of $246 million for the Plant (based in large
part on the profit APCo seeks to make from AEC)
without showing or even claiming that APCo will
actually suffer any income tax payment because of
the sale, and without recognition that if any
adverse income tax effect were to result, it would
be solely the result of APCo's management's
deliberate decision to unlawfully withhold owner-
ship access from AEC and therefore must be borne
by APCo stockholders;

(5) attempts to collect an " entitlement fee"
($170 million above Plant cost) as an arbitrary
profit, contrary to the license conditions;

(6) attempts to receive $114 million per
Plant for " adverse financial consequences" to com-
pensate for alleged depressed Southern Company
stock prices (without regard to whether these so-
called " adverse financial consequences" were
attributable to the financial community's negative
opinion as to APCo's management, or a variety of
other possible causes);

(7) attempts to receive substantial profits
from AEC over and above APCo's actual costs from
the sale of nuclear fuel rights, and for the
operation of the facility.

Apart from such unreasonable and unwarranted components
in its pricing proposals, APCo has also proposed a percentage
ownership for AEC which is contrary to the formula developed
in ALAB-646 (see 13 NRC at 1107-1108) and which attempts to
deprive AEC of AEC's fair share of the Farley Units. As AEC
responded on June 24, 1983 [ TAB D]:

"1. We must first disagree with the ownership
percentage (5.95%) suggested by APCo. The 243.9 MW
AEC on-system peak and the 40 MW deduction for in-
dustrial and Florida load were provided by AEC.
However, we estimate the load contributed by AEC's
off-system members to be higher than what you have

. ... . - - - _ -_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ -
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utilized. In any case, it appears that your 184.0 MN
estimate is at the delivered level. If this is
true, losses must be added to your estimate to
obtain a generation level number consistent with
the generation level on-system load. Further
we cannot accept your subtraction of SEPA preference
customer demand from the off-system component.
ALAB-646 makes clear that the proper measure is the
peak load, or demand, of AEC and off-system members --
not merely the increment of demand furnished by
APCo. As the Board said (13 NRC at 1108)

'AEC suggests instead that the ratio
should be pegged to the load of AEC's
on-system and off-system members and
of the applicant at the time of their
respective peak loads. [ Emphasis in
original.]

"We agree with this position of
AEC. Basing the allocation formula on
the time of applicant's peak demand skews
the result in its favor. A more equitable
division of ownership would result if
the shares were to be determined by the
respective peak demands of AEC and the
applicant occurring during 1976. -The
license condition we impose is based
accordingly.'

There is simply no rational basis for APCo to de-
duct the SEPA increment from the peak load measure.

" Finally, we note that the Company used 5880.5
MW as the measure of its peak load, July 26, 1976
at 1:00 p.m. However, this is not consistent with

Company representations made elsewhere. The
Company's 1976 Form 1 and rate case historical
data for July 1976 indicates that the Company's
peak occurred on July 14, 1976 with the hour
ending at 4:00 p.m. The rate case data also
indicates a greater contribution by AEC members
than the 173.3 MW shown in your June 10, 1983
data. We also believe that this number does not
include losses, but is measured at the delivered
level.

"The Company's computation of AEC's load
component is clearly defective as noted above,
and the better measure is the 410.9 MW furnished
to you in my letter of June 4, 1982. While the
Company has had this measure for over a year it
has never taken issue with it. Even this measure
understates the load component AEC is entitled to,

.- --___
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since it sums AEC's peak and the demands on the
off-system members coincident to AEC's peak.
Under the Antitrust License Conditions, AEC is
entitled to a measure that sums AEC's peak and
the non-coincident peaks of each off-system
member. Thus, the 410.9 MW measure understates
AEC's actual load component under the ALAB-646
formula."

Properly computed (based on AEC's and its off-system m' embers '
peak load), AEC's ownership share is 6.7%. While APCo has
subsequently accepted some corrections which would bring its
figure above the 5.95% it initially proposed, it has stead-
fastly refuged to accept the correct 6.7% figure.

Other contract terms insisted upon by APCo which
evidence and confirm APCo's bad faith and refusal to comply
with its NRC licenses are found in correspondence from APCo,
positions stated by APCo at negotiation meetings, and in
APCo's proposed draft Ownership and Operating Agreements (TABS
E and F], which were submitted in response to AEC's proposed
Joint Ownership, Operating and Nuclear Fuel Agreement of
January 20, 1984 (TAB G). Among these APCo-proposed
unconscionable conditions are:

(a) APCo's insistence that the Rural Electrifi-
cation Administration " guarantee" AEC's
performance for the life of the agreement.
APCo continues to insist on this even though
it has been informed that REA could not
agree to such a condition. Nor has APCo
indicated any basis upon which one might con-
clude that REA has the statutory authority to
take such a position. Indeed, it must have

been apparent to APCo from the beginning that
there was not the slightest possibility that
REA would ever issue such a guaranty.
Accordingly, it would be difficult to avoid
the conclusion that the proposal was advanced
not in good faith but for the purpose of
forestalling a contractual arrangement of the
type required by the license.

_ _ .
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(b) Though APCo insists that AEC pay in advance
for all capital and operating costs (even
prior to the determination of the dollar
value of those costs), APCo also demands a
second mortgage on AEC's entire electric
system, while at the same time APCo refuses
to make even the barest commitment to
operate the Farley Plant in a reasonable
manner.

(c) Not only has APCo refused to agree in any way
to assist in the gaining of necessary regula-
tory approvals for AEC's acquisition of its
ownership share, but APCo has informed AEC
that APCo fully reserves the right to raise
objections thereto.

(d) APCo refuses to accept any responsibility to
AEC for any gross negligence or reckless
misconduct by APCo in the operation of the
Plant. At the same time, APCo insists that
AEC share payment of any fines or penalties
incurred by APCo as sole operator of the
facility even to the extent that the APCo
conduct resulting in such penalties
occurred prior to the time when AEC takes
title to AEC's share cf the Units.

(e) APCo insists that AEC is fully liable for any
" incremental costs" (whatever that may mean)
of AEC's joint ownership, and APCo attempts to
reserve the right to define solely in its own
discretion what such an " incremental cost" is.

A review of APCo's proposed agreements will demonstrate
a number of other plainly unreasonable terms and conditions.
However, the above examples are sufficient to establish that
APCo has not been and is not pursuing compliance with its NRC
license obligations in good faith, and that enforcement
action by the Commission is promptly required to cure APCo's
contemptuous refusal to meet its obligations as an NRC
licensee. In the absence of enforcement action by the Com-
mission, there is a high probability that, because of the

I
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course APCo is pursuing, the Parley Units will serve out their
useful operational life before some reasonable agreement can be
arrived at with APCo.

Respectfully submitted,

ALABAMA ELECTRIC COOPERATIVE, INC.

By $ m /) f
deneral Manage / |

,

|
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Alabarna Electric Cooperative, Inc.
POST OFFICE DOX 550

Andalusic, Alabama as420

June 4,1982

Mr. Jesse S. Vogtle
Executive Vice President
Alabama Power Company
P. O. Box 2641
Birmingham, Alabama 35291

Dear Mr. Vogtle:

This is in response to your letter of May 6,1982. Jeff Parish
has contacted the Company regarding his visit to its offices to gather
the information needed by AEC, and not yet furnished by the Company,
for meaningful discussions regarding AEC's purchase of an undivided
share of Farley Nuclear units 1 and 2. In response to your specific
questions, we offer the following comments:

.

1. The claim in your letter that a sale of a share of the Farley
units to AEC (which would enable the Company to be on belated compliance
with its licenses to operate these units) would place a cost burden on
the Company's customers is ludicrous. The Company has and will have
excess capacity in substantially greater amounts than will be sold to
AEC from the nuclear units.

AEC's capacity entitlement represents less than 1.5% of the Com-
pany's capacity at a time when the Company enjoys a 23.2% reserve
margin and the Southern System pool has a 30% reserve margin. The
Southern Companies subregion of SERC projects reserves from 39% to 30%
for the 1982-199J period. Most impressive are the hugh export sales
being made by the Company and its affiliates--fron 350 mw to 2000 mw
to Florida Power and Light for 1983-1995; from 300 mw to 500 mw to the
Jacksonville Electric Authority for 1983-1993; and 500 mw to Gulf
States Utilities for 1984-1 992. It is evident that the Company and
the System are and will be capacity fat in the next decade.

Further, the Company has been on explicit notice from the Com-
mission since the receipt of its construction permit for Farley unit I
that it must conduct its planning and other activities taking into
consideration the possible future imposition of conditions granting
access to the Farley units to other systems. Thus, if the Company

-
.-- _- _ _ _ _ - _ _ - _ _ _ _ _
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Mr. Jesse S. Vogtle
June 4,1982
Page 2

management has deliberately ignored the Commission's warning, with
the result that the sale of AEC's' share of the nuclear units would
produce any negative economic impact on the Company, that is a pro-
duct of APCo's own management decision for which the Southern Ccm-
pany, as stockholder, must pay the price.

In no event will AEC compensate, or make whole, the Company
for its management's decision to ignore the notice given it by the
Commis sion. No replacement capacity needs of the Company may be
taken into consideration in the cost to AEC of AEC's portion of the
units. To do so would be contrary to the license conditions imposed
on the Company because of its anticompetitive conduct. The purchase
price of AEC's share in the units must be set at a level that avoids
any economic penalty to AEC for the Company's anticompetitive refusal
to grant access to the units from the early 1970's to the time of
consummation of the sale.

However, if the Company persists in its' claim that it has re-
placement capacity problems, AEC would be willing to discuss with
the Company the early termination of Company service to certain

,

' distribution cooperative delivery points as a means of freeing up
embedded-cost capacity to alleviate the Company's purported problem.

2. While it is extremely unlikely that the NRC's decision will
be reversed on appeal, the Company's concerns can easily be resolved
on this matter. It is our understanding that numerous joint owner-
ship agreements provide for reconveyances under certain circumstances
and so could the Farley ownership agreement. For example, the Wansley
and Hatch Ownership Agreements between Giorgia Power Company and
Oglethorpe Power Corporation provide for reconveyance as do the
Detroit Edison, Northern Michigan F'ectric Cooperative, and Wolverine
Electric Cooperative Agreements regarding units Enrico Fermi Nuclear
units No. 2. Similar clauses are contained in the Crystal River unit 3
and Catawba joint ownership agreements regarding units constructed by
Florida Power Corporation and Duke Power Company, respectively. With
respect to the contingency of extinguishing the right of a third-party
security holder advancing funds to AEC, such security holder would be
obligated to release such lien when the loan funds are repaid. For
example, it is normal practice for the REA to have such clauses in its
mortgages including those used to assist in the financing by cooperatives
of nuclear joint ownership participation arrangements with investor-
owned utilities.

. - .- _ _ _ _ - _ - _ _ _ _ _ _ _ _ _ _ i
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AEC plans to borrow funds from the FEB through REA. A mortgage
would be required and an advance agreement would be reached with
respect to'the ~releas'e of property frcm the mortgage if a recon-
veyance to the Ccapany were to become necessary.

3. Regarding paragraph 3 of your letter which addresses AEC's
~ parcentage owner. ship, ,rour quibbles with the formula for ownership
in the license cdnditions were best addressed to the NRC's Appeal
Board when the matter was pending before it. We see no reason to

~ debate the existing license conditions, and we hope that the Ccapany
intends to comply with them. Again, as we have said above, any
economic " penalty" claimed by the Company is the direct result of
its management's decision to take steps contravening the antitrust
hws and should 'aot be borne by AEC or the Company's customers.

We have cciculated that AEC's peak load for use in ecmputing
percentage of ownership interest would be 410.9 sepwatts. This was
arrived at by taking the 60-minute system peak demand of 243.9 mega-
watts established o'n July 21, 1976, adding a calculated coincidental
peak demand of 207 ' megawatts' for the "of f-system" member load, and
subtracting 40 megawatt calculated as' the Florida and industrial inad
contribution to the integratdd system demard. Calculations and other
data on this mattar can be ccvered in detail when preliainary dis-
cussicns begin.

.

4. Our review of the Farley nuclear un'its costs, which is rot
completed, indicates at this point that AEC would achieve favorable
economics from the present" acquisition of its share of the units.

After Mr. Parish complates his review of; data in Bireingham, we
shall contact you to establish a time and plate ft,r discussion of the
acquisition. ,

Sincerely yours,

f

//sla. Lmm> '
.

a Charles R. Los m
I General Manager

n \
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H. Allen Franklin g,
S:nior Vice Presicent

Alabama Power
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April 29, 1983

.

.

_C .O _N .F_ _I _D. E N _T .I _A _L-

Mr. Charles R. Lowman
General Manager
Alabama Electric Cagoerative, Inc.

' " "
P. C. Box 550
Andalusia, Alabama 36420

Dear Mr. Lowman:

Section 2.F. (2) in each of the Operating Licenses issued
by the Nuclear Regulatory Commission for Units 1 and 2 of
Alabama Power Company's nuclear plant requires Alabama Power
Company ("APCO") to offer to sell Alabama Electric Coopera-
tive, Inc. ("AEC") a joint ownership interest in those units.
In discussions with your counsel, it was agreed that we meet
with you on May 24, 1983 to discuss such an offer. We are
furnishing you in this letter the outline of an offer which
APCO is making solely as a response to these license
conditions.

As you are aware, APCO continues to disagree with the
necessity for any license conditions to be imposed, and with
the propriety of the conditions imposed, particularly the one
requiring forced sale of the plant to AEC. Because of our
disagreement, the appeal of the decision of the Eleventh
Circuit Court of Appeals will be pursued. This letter and the
discussions which follow between APCO and AEC shall not con-
stitute a waiver of APCO's position with respect. to the on-
going litigation. The outline of terms and conditions set
forth herein forms the basis on which APCO proposes to sell an
ownership interest in both units of the nuclear plant to AEC.
Actual sale of such ownership interest shall be' subject to a
condition precedent that APCO's appeal of the Atomic Safety
and Licensing Board's order is unsuccessful and the United
States Supreme Court fails to require alteration of the re-
quirements of Section 2.F. (2) of the licenses.

As you are aware, APCO has expressed concern for the past
ten years that the sale of a joint cwnership interest in the
plant to AEC could result in increased costs to APCO and
decreased nuclear plant safety because of shared managerial

-.
_ _ _ _ _ _ _ _ _ _
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' April 29, 1983

Page 2 '

.

responsibilities. 'We have been told repeatedly that neither
concern is well founded. To assure that this involuntary sale
of tne ownership interest in the plant to AEC will actually
avoid these problems (i.e., provides assurance that AIC's in-
terest will r.ot increase risks and avoids assumption by APCO of
any risk of costs associat'ed with the ownership share of the
plant conveyed to AEC), the contractual rrrangements will have
to be carefully structured. With this objective in mind and
subject to the reservations set forth above , as well~ as any
other matters whi'c'E 'may- arise during negotiations that are
necessary to achieve this objective, APCO is setting forth
below .an outline of the basis on which APCO will sell an
ownership interest in its nuclear plant to AEC. This outline
is subject to revision during negotiations to reflect matters
not heretofore . recognized as problems associated with the
proposed joint'oJnership arrangement.~

A. Sale- of Ownershj.o Interest in Plant Facilities:
'

APCO will convey to AEC an undivided ownership interest
in Units 1 and 2 of the nuclear plant; the property consti-
tuting the' plant to be conveyed being described generally be-
low. The amount of the ownership interest t.o be conveyed
shall be' 5.95% which has been determined in accordance with
the following formula:

^
% Interest =

A+B

Where A = The sum of the 1976 peak hour loads of the
wholesale for resale customers of AEC in
Alabama served directly by AEC and the peak
hour loads of the wholesale for resale members
of AEC served by APCO.

B = APCO's 1976 territorial peak hour aload
(exclusive of loads of members of ' AEC served
by APCO).

The sale of the property shall be based on payment at
closing of the amount reflected on Exhibit 1 attached hereto.
The price develooed on Exhibit 1 considers both the reasonable
value of the nuclear plant and all costs to APCO related to the
plant. As you are aware, the Eleventh Circuit, in affirming
the order of the . Atomic Safety and Licensing Appeal Board
requiring an offer for sale of an interest in the plant, stated
that "AEC would, of course, pay the reasonable value for this
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interest." We have secured from ESASCO Services, Incorporated,
an engineering services organization which has expertise in
nuclear plant costing methodologies, an estimate of the
reasonable value of the plant. This estimate reflects a
conservative judgment of the reproduction cost of the plant
less depreciation. As you are aware, this methodology is
commonly used for the valuation of utility property and is
less than the amount which some jurisdictions have held just
compensation in cases of forced sales of utility property.

--- ... .
APCO has also devel...oped the total cost of the plant to

APCO. Both the cost to APCO and the estimated reasonable
value are shown on Exhibit 1. To arrive at the price at which
the plant is being offered to AEC, we have averaged the ESASCO
determination of reasonable value and the cost of the nuclear

*

plant to APCO.
,

In addition, Exhibit 1 shows the breakdown of the price
for the nuclear' fuel component. All of these prices on Exhibit
1 are predicated on a June 30, 1983 basis and will, of course,
have to be adjusted to the actual date of closing.

The contract for sale and deed shall be predicated on the
following general principles:

1. Fee title only to land constituting the Security
Protected Area of the nuclear plant site will be

'

included in the sale. At APCO's option, AEC shall
reconvey this interest in land to APCO for nominal
consideration upon complete decommissioning. Facil-
ities to be conveyed will be those improvements on
the entire site, which shall include all facilities
necessary for operations of Units 1 and 2. Included

- in the sales price shall be an amount necessary to
acquire a contract right to AEC's pro rata portion
of nuclear fuel (and nuclear fuel ingredients not
yet incorporated in nuclear fuel). .'

2. All facilities shall be sold by quit claim deed on
an "as is, where is" basis, with an express assump-
tion by AEC of all risks associated with ownership,
operation, and future maintenance of the facilities.
In addition, there shall be an explicit negation of
all expressed or implied warranties as to the con-
dition and quality of the facilities.

-~ . _ . .
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3. AEC shall agree to accept the terms and conditions
of, and agree to be bound by, all contracts which
have been entered into or will be entered into by
APCO or others on APCO's behalf in connection with
the construction, operation and maintenance of the
facilities or purchase of nuclear fuel or contract
relating to any step in the nuclear fuel cycle. In
the event APCO incurs any incremental costs under
such contracts because of the sale of the interest
in the nuc.le_ar,, . plant to AEC, AEC shall bear the
total responsibility for such incremental costs.

4. AEC shall be responsible for the total costs of any
recuirements for changes or alterations of the
plant, APCO's accounting system or any other aspect
of APCO's operations which result from AEC's acqui-
sition of an ownership interest, such as, the cost
of complying with requirements of REA as lender to
AEC.

_

5. APCO, its agents, contractors and their employees
shall be held harmless by AEC against any claim by
AEC, its members or purchasers, their customers, and
any other party for any cost or liability of any
character as a result of the condition of the
nuclear plant, including any patent or latent
defects or any other condition of the facilities
(including nuclear fuel) transferred, whether or not
APCO, its agents, contractors and their employees
are aware of such condition at the time of sale and
whether or not such condition has been revealed to
AEC prior to the sale of the plant. After sale of
the interest in the plant to AEC, AEC shall be re-
sponsible for its pro rata portion of any liability
to third persons which results from the plant
whether or not such liability is traceable to causes
which occurred before the sale of the .'intere s t in
the plant to AEC.

6. APCO, its agents, contractors and their employees
shall not be liable to AEC in any way as a result of
the damages, costs or liability which AEC may incur
as a result of any violation or infringement of a
patent, trademark, service mark or proprietary
agreements associated with the facilities to be con-
veyed.

.

_ _ _ _ _ _ _ _ _ _ _ _ _ _
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7. AEC shall also be respcasible for a pro rata portion
of all cost of making capital improvements and
additions, operation,. maintenance and decommissioning
of the nuclear plant as well as the acquisition of
nuclear fuel for such plant, all as more explicitly
dealt with in the Operating Agreement.

8. AEC shall waive the rights to partition, or sale in
lieu of partition, normally associated with joint
ownershic of crocertv under Alabama law. In addi-

Ition,:it sfaltsaive all other rights which are nor-
mal incidents -of njoint ownership at common law.
AEC's rights as joint owner shall be limited to
those expressly stated in the sales contract and
operating agreement.

9. AEC shall not have the right to assign, sublet, sell
or.otherwise dispose of the jointly owned property
since to do so could place APCO at additional risk.
In the event AEC desires to dispose of its interest
in the plant, a mechanism will be developed to give
APCO the right, at its election, to purchase AEC's
interest in the plant, and establish the price for
such transfer.

10. AEC shall indemnify APCO against the adverse impact
on APCO arising from tax legislation, or interpreta-
tion of tax laws, which impact would arise because
of the joint ownership arrangement, i.e., as a re-
sult of either the sales agreement or the operating
agreement.

B. Ooerating Acreement:

APCO and AEC shall enter into an Operating Agreement for
"

the operation by APCO of the jointly owned plant. The
Operating Agreement shall grant AEC the right to" receive its
pro rata portion of the energy generated at the plant at the
time such generation occurs; however, it shall provide com-
plete and absolute authority in APCO to determine the total
operations of the plant, without responsibility on the part of
APCO to consult with, or seek agreement of, AEC as to the
plant operations, its maintenance, the making of capital im-
provements, its level of operations, its cessation of opera-
tions or the timing or methods of its decommissioning. The
Agreement shall provide for the payment, at a minimum, of the
costs and fees set forth below.

~

- . - - - . . . .
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1. Responsibility of APCO, as Operator, to AEC - Sharing
of Costs - Allocation of Risk of Loss of Plant and
Damage or Injury to Third Parties.

(a) AEC'shall pay, in advance, a pro rata share of-

all costs associated with operating and main-
taining the plant, making capital improvements
and additions, acquiring nuclear fuel, partici-
pation in nuclear industry organizations deter-
mine.d ,by,,APCO to be in the interest of the
plant, and for an allocation of general corpo-
rate expenses (including but not limited to
administrative and general expenses and general
plant costs). These obligations shall continue
regardless of plant performance or periods of
prolonged - outage or permanent shutdown. AEC

'

shall agree to accept the terms and conditions
of, and agree to be bound by, all contracts
' associated with construction, operation and
maintenance of.the plant or the acquisition of
nuclear fuel which APCO or others on APCO's
behalf have entered into prior to a sale to AEC
or which are _ entered. into thereafter. The-

costs to be shared by AEC shall be those re-
or determined byquired by- regulatory bodies

'

APCO _ (in its. sole judgment) to b'e desirable.
APCO'shall have no liability to AEC for costs

,

of any nature associated with the decision to
make such alterations or improvements or to
' incur such operating or maintenance _ expense.
AEC-shall' contribute funds in advance from time
to. time, necessary to acquire nuclear fuel (or
-its ~ ingredients) during the fuel cycle. Such-
payments shall be on a pro rata basis. AEC

~

will not be granted title to the fuel or its
ingredients but will have contract rights and-
obligations resulting from such payments.

.(b) Fees for operating and maintaining the plant,
shall be S1.0 million per year,-escalated each

P . year based cn an acceptable Government index.
A. fee shall also be assessed equal to 15% of
AEC's' pro rata share of all direct and indirect
expenditures associated with the making of any

,

capital improvements. A fee equal to ten per-!

! cent (10%) of AEC's pro rata share of the an-
L nual fuel costs shall also be assessed. These

:

u_
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fees have been set on the assumption that APCO
will have no resconsibilitv to AEC for anv loss
associated with the plant, arising out of oper-
ations, maintenance, making of improvements or
nuclear fuel acquisition activities.

(c) AEC shall be responsible for the total cost of
all incremental operating, maintenance, capital
improvements or nuclear fuel acquisition activ-
ities ..w. h.ic. h re sult from AEC's ownership inter-
est and which would not have been incurred ex-
cept for AEC's acquisition of an interest.

(d) AEC shall defend and indemnify APCO for a pro
rata portion of costs associated with third
party claims arising out of operation of the
plant by APCO and for all costs resulting from
claims of third parties (such as, claims of
AEC's members or customers) which would arise
because of AEC's ownership of a portion of the.
plant.

(e) Provision will be included to exclude liability
on the part of APCO for losses or costs to AEC
for conduct of APCO, its agents, contractors or
employees even though such conduct is alleged
or determined to be willful, wanton, reckless
or merely negligent.

(f) Provision will be included which will exclude,
in any circumstance, liability of APCO to AEC
for damages of any nature including those in
the character of consequential, special,
incidental or indirect damages.

(g) AEC shall be responsible for a pro rata share
of all costs associated with the ,Secommission-
ing of the facilities and disposal of nuclear
fuel in accordance with requirements of laws,
regulations or mandates of regulatory bodies,
and any other costs necessary or desirable , in
APCO's sole judgment, for the restoration of
the site at the time of the shut-down of the
plant. Provisions shall be included in the
Operating Agreement to assure that APCO does
not incur any additional risk for decommis-
sioning or nuclear fuel waste disposal asso-
ciated with AEC's interest in the plant.

... - - _ _ _



- . ;.. .. - . . aw: _- . ; . . . .e .. a , ,7 y . . .- 1 7 . . u .; ; ,.,.;.~a...... . : . , _,. . , , ;. .
.

,

Mr. Charles R. Lowman
April 29, 1983
'Page 8

(h) AEC shall be responsible for a pro rata share of
all fines or penalties of any nature, under any
law or regulation, associated with the
operation, maintenance er deccmmissioning of
the plant, including those imposed by NRC, EPA,
other federal, state or local regulatory
bodies, or by federal,. state or local courus.

(i) The Operating Agreement shall continue in
effect until such time that (1) all decom-
mis 2oiiih}" associated with the plant has been
completed, (2) all liability for disposal of
waste produced or created by the plant has
terminated, and (3) the plant site has been
returned to a condition acceptable to APCO
after decommissioning.

2. Insurance - Liability and Property coverages.

(a) APCO will procure insurance to the extent de-
termined appropriate by APCO (from companies
chosen by APCO and under standard policies for
such purposes) to cover property damage and
public liability (both general liability and
nuclear energy hazard insurance). AEC shall
bear its pro rata portion of such insurance
costs. Such insurance may require AEC to
become a member of one or more of the insurance
pools in which APCO is a member, such as Nuclear
Mutual Limited. APCO shall, in its sole judg-
ment, determine the amount of deductible which
will be maintained on insurance.

(b) Mechanisms must be develcped to protect against
AEC's failure to come up with its pro rata
portion of any self-insurance under public lia-
bility policies and the Price-Anderson Act.

(c) Similar mechanisms shall be developed to pro-
tect against inability or failure of AEC to
come up with any retrospective premium adjust-
ments under insurance policies, deductible
under property insurance or excess over prop-
erty insurance necessary to cover entire loss.

'

(d) In the event it is necusary for AEC to procure
insurance associated with replacement power

.

__
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costs during prolonged outage in order for APCO
to be able to maintain such insurance without
any increase in cost, then procurement of such
insurance by AEC shall be a prerequisite.

Definition and3. Failure to Live up to Agreement -

Consequences of Default.
-

(a) Events of default:

(1) Failure to fund pro rata porcion of capi-
- tal expenditures for improvements, re-

placements, fuel, etc. Delay in funding
that can result in delays in accomplishing
the improvement of the plant or the pur-
chase of fuel.

(2) Failure to contribute to working capital
fund with sufficient amounts necessary to
cover obligations for expenses.

(3) Failure to fund insurance under Price-
. -

Anderson.

(4) Failure to provide pro rata share of any
retrospective premium adjustments under
insurance policies, deductible under prop-
erty insurance or excess over property

- insurance necessary to cover entire loss.

(5) Failure to indemnify as required.

(6) Failure to make any other monetary payment
when due under the Agreement. ,

(7) Failure to abide by the requirements of
regulatory bodies having jurisdiction over
the plant.

(8) Failure to provide adequate assurance of
performance by AEC of future obligations
where reasonable grounds for insecurity
arise.

<

_ . .
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(9) Disclosure of information which is pro-
prietary to APCO, its suppliers, contrac-
tors or agents.

(10) Requirement by APCO, because of court de-
cision, regulatory order or otherwise, to
bear more than its pro rata share of the
total cost or expense associated with the
plant, or which increases APCO's risk,
such as, refusal of a court to enforce

~55C"s obligation to reimburse APCO for
fines and penalties of any nature.

. (11) Delay by AEC in performance of any action
~

required under the Agreement.

Remedies Shall(b) Range' of Remedies for Default -

Be Cumulative and not Exclusive of Other Reme-
dies Which May Be Provided by Law..

-

. (1) In any event of default by AIC, it shall be~

denied its pro rata share of capacity and
energy from the plant during continuation
of default. APCO shall have the right to- - - -

'"
- sell or use energy from AEC's portion of

the plant. AEC would buy replacement ca-
pacity and energy at APCO's incremental'

costs or obtain it from other sources.

(2) AEC would be obligated to pay interest on
any monetary amount in default until the
default is cured.

(3) AEC shall pay all incremental costs
attributable to its default, such as,
APCO's replacement power costs resulting
from delay. *

,

(4) If a default is not cured within 90 days,
APCO would have option to purchase AEC's
interest in the plant at AEC's cost less
depreciation, less additional costs asso-
ciated with AEC's default and less APCO's
costs associated with transfer and any
amounts owed by AEC to APCO. For defaults
.of the character described in Paragraph
B . 3 (a) (10) above, no period of cure shall
be allowed.

_ _ . _ . . .
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(5) In addition to, or in lieu of, right to
purchase, APCO would have the right to
collect amounts owed, in the past or in
the future, by AEC under the Agreement ,

from distribution cooperative members of
AEC. Such entities shall enter into con-
tracts which obligate these entities to
assume liability for such amounts on a
joint and several basis.

(6) 55X7 hall guarantee the contingent liabil-
ities of AEC associated with its ownership
interest'in the nuclear plant and its re-
sponsibility for payment of costs and ex-
penses under the Operating Agreement.

- (7) AEC's obligations under the Agreement
shall be secured by a second mortgage on
AEC's system.

.

We would note further that in view of our offer made in
this letter, we are hereby withdrawing our offer made in 1974
to negotiate the sale of unit power to AEC from the nuclear
plant.

Arrangements will be made for our meeting at 9:00 A.M. on
~ ,~May 24, 1983 in the Sixth Floor Conference Room at APCO's

General Office Building. We would appreciate your advising us
-in advance of the representatives you expect to be attending.

Respectfully,

y O-
.

~

H. AbenFranklin
.

e

HAF/jw
Attachments

---- .i.
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EXHISIT I

AEC PAYMENTS TO APCO AT CLOSING (*)
(Closing Assumec 5/30/83)
(In Thousands of Dollars)

,,

'l . Estimated Reasonable Value of the Plant (b) . 2,g65,000..... ...

APCO's Costs Related to the Plant (c) . 2,a30,047.. . ... .. .. .2.

3. Average of Items 1 and 2 . . . . . . . . . . . . . . . . . 2,597,524
. . _ - . . .

Nuclear Fuel Costs (d)
303,285...................4.

3.001,609
5. Total. for 100% of Units . . . . . . . . . . . . . . . . . . .
6. 'Sub-Total to be Paid by AEC

- @ 5.95% Ownership Interest (g) 178,584...............

Transfer of Ownership Costs ( ) . . . . . . . . .7. Adjustment:
_,

8. ' Total to be Paid by AEC (Item 6 pl's Item 7) . . . .'. . . .'

u

.

NOTE 50_

(a) Data to be revised and adjusted to actual closing date. Cost es.timates
rounded to nearest 1,000 dollars.~

(b) ESASCO Services, Incorporated estimate of reproduction cost less depre-
ciation.

(c) Details of these costs are on Exhibit I, page 2.

(d) Details of these costs are on Exhibit I, page 3.

(c) This price will be adjusted for any unforeseen adverse tax , impacts.

| (f) Transfer of ownership costs include filing anc recorcing ees, proraticn

of certain taxes, proration of certain prepaid items, APCO cost of -

negotiating and implementing sales / operating agreements, etc. (to
be determined based on actual transaction costs).

-
.

- - - - - _ _ _ _ _ _ . _ _ . _ . _ _ _ . . _ _
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EXHIBIT I

APC0''S COSTS RELATED TO THE FARLEY NUCLEAR PLANT (a)~
(Closing Assumeo 6/30/83)
(In Thousands of Dollars)

Net Adjusted Investment @ 6/30/83 . . . . . . . . . . . . . . . 1,420,721

Capital costs during construction in excess
of booked . . . . . . . . r~; r : . 463,328.... ..........

Adjustment for Income Tax Effect (b) 245,656...............

Entitlement Fee (C) 170,071........................

)ther adverse financial consequences associated
with building Plant Farley 114,200...................

;onstruction Work in Progress . . . . . . . . . . . . . . . . . . .' 16,071
:

'OTAL . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,430,047

*

.

10TES: -

a) Data to be revised and adjusted to actual closing date. Cost estimates
rounded to nearest 1,000 dollars.

b). The estimated income tax effect will be actualized to reflect any
j unforeseen adverse impact.

,

*

:) " Entitlement Fee" is an amount to be paid by AEC in consideration
of construction planning, construction management, plant design, labor
supervision, site licensing, use of a valuable scarce site, 'and AEC's
entitlement to the Company's contracts for major equipment.

:

&

* ' ' ' '
_ - - - - - _ _ . . __ _ _ _ _
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EXHIBIT I

NUCLEAR FUEL COSTS -(*)' '

(Closing Assumec 6/30/83)
(In Thousands of Dollars)

.

*O'

78,119Net Adjusted Investment . . . . . . . . ............
- ..- . ..

Capital costs during fabrication in excass
of booked 45,704. . . . . ....................

Adjustment for Income Tax Effect (b) 8,915..............

Construction Work in Progress . . . . . . . . . . . . . . . . . 171,147

TOTAL . . . . . . . . . . . . . . . .,. . . . . . . . . , . . 303,885

.

NOTES:
-

.

(a) Data to be revised and adjusted to actual closing date. Cost estimates
rounded to nearest 1,000 dollars.

(b) The estimated income tax effect will be actualized to reflect any
unforeseen adverse impact.

.

h
e

e

e
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June 10, 1983

Mr. Charles R. Lowman
Alabama Electric Cooperative, Inc.
P. O. Box 650
Andalusia, Alabama 36420

Dear Mr. Lowman:

In our meeti'ng of May 24, 1983, we agreed to provide
Alabama Electric with certain material it requested to assist

1983 proposal.in the evaluation of the Company's April 29,
We are enclosing that material, and are furnishing with copies
of this letter, the same data to Southern Engineering and
Volpe, Boskey and Lyons.

I wanted to take this opportunity to assure you of the
good f aith ef fort which was engaged in by the Company inMr. Rogers of Southern Engineering. developing its proposal.
appeared to be questioning the effort and the proposal in the
meeting. He, Mr. Parish and others representing Alabama
Electric appeared to be operating under the impression that
the August, 1981 license condition requirec Alabama Power to
sell the prorata ownership interest in the plant at a price
'less than a prorata share of the cost of the plant. The

suggestion was made thLt the price to be negotiated under the
license condition should reflect what Alabama Electric might
have invested had it been financing and owning a share of the
plant from the outset of plant construction. This

is completely unreasonable in light of theinterpretation
language of the license condition and contrary to the interest
of Alabama Power's customers. The license condition states
that any price negotiated between Alabama Power and Alabama
Electric " . . .shall be suf ficient to f airly reimburse (Alabama
Power] for the proportionate share of its total costs related
to the Units 1 and 2 including, but not limited to, all costs
of construction, installation, ownership and licensing..."
This condition clearly establishes a minimum basis for the
sales price.

Moreover, the Eleventh Circuit viewed this drastic remedy
as an instance where Alabama Pcwer would be paid the
" reasonable value" for the interest in the plant which would
be conveyed. While we feel the Court was wrong in many

is nothing in the Court's opinion evidencingrespects, therethat the statement acknowledging the requirement for payment
of reasonable value was-a confusion of the concept of " cost"

e
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cnd ' "value" . The Court's statement is consistent with
: traditional principles applicable to anti-trust remedies.

suits does' Even ;the harsh ; remedy of divestiture in anti-trust is lessnot: require sale at original cost where original-costfair or reasonable value of an asset required to be~

than'the
gold.. We reject Alabama Electric's suggestion that the

: Eleventh Circuit interpretation'of the price component of the
* divastiture remedy was error.

to beour offer-was a-sincere' effort to value the asset'
~

conveyed. to AEC: in accordance with the principles which are~

We feelapplicable toLthe_ required divestiture in this case.
tha': principle which.your representatives announced in thehasmsoting,:1.e.,-that the asset be conveyed below its cost,
no basis.L

...

~The-'other phi,losophical difference which surfaced in our
discussions was that - Alabama ~ Electric expected Alabama Power -

,

; to . chare in any . additional -burdens . or increased costs which
- This is also a

.might arise because of AEC's participation. Consistent.with the. provisions of the

. notion which we reject.
license condition, it is the position of Alabama Power'that it
should-not.be exposed to the risk-of any. additional costs
cricing - out- of the : ownership interest to be conveyed to~

Alabama Electric. In this category of costs, we include not,

only_ dollars actually paid out~but also. exposures to future
costs.- Accordingly,'we feel strongly that Alabama Electric
must provide. security-against the risks.of default on unfunded-

i future, costs, such as decommissioning costs.
~

:Mr. Rogers stated |he felt it was unreasonable for REA to'
'

.ba csked'to guarantee Alabama Electric's obligation for'such
L ~ We don't. feel
I ; future costs.since REA.is merely AEC's banker.that'isuch characterization of the relationship.between REA and
!I LAlcbama Electric should preclude it from. providing a

But';for REA, AEC, with its lack ~of
; racconable guarantee.could not borrow the money required _to make.

equity; investment,Moreover, it is our understanding that in allL

thacinvestment.L

pnstLREA' loans'.to.AEC.as well as future REA loan guarantees,.REAEwillihold:as security all the identifiable properties of
AEC including.after? acquired assets. Were Alabama' Electric to,.

|

.dafcult on its obligations to pay .such ~ future costs and goi

~ d little or noLinto bankruptcy, its member-owners would'provi e
The secured creditor would windprotection as. equity owners.

2.

L
'
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up with all of the assets of AEC. Alabama Power would then be
left having to cover all of the cost of decommissioning, even
that portion which should have been borne by Alabama Electric.
It was indicated in the meeting by Alabama Electric
representatives that Alabama Electric may have other means ofWe shall be interested inproviding security for these costs.
purcuing any suggestions in this regard which Alabama Electric
wishes to propose.

We wanted to make these observations known to you before
to receiveyou develop your counter proposal which we expect

before our meeting in Atlanta on June 29, 1983. We shall be

looking forward to seeing you then.
Very truly yours,

Jesse S. Vogtle

cc: D. Biard MacGineas, Esq.
Mr. Jeff Parish

..

3.
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ALABAMA POWER COMPANY'S
DETERMINATION OF AEC

OWNERSHIP ENTITLEMENT IN
FARLEY NUCLEAR PLANT

The Atomic Safety and Licensing Appeal Board issued an allocation
formula to. determine the percentage of Farley Nuclear Plant to be sold to
AEC. based on the ratio of: (a) the aggregate coincident peak demand of
cll wholesale-for-resale members of AEC in Alabama during 1976 to, (b) the
cum.of the coincident peak deman.d of AEC and the territorial peak hour demand
cf the Company (excluding the peak hour demands imposed by members of AEC)
in 1976.- '

l

The Company's determination of the AEC ownership entitlement pursuant !
tofthe order is 5.95%, based on the AEC and APCO peak loads which occurred !icn July 21 and' July 26, respectively, as shown on Attachment A. APCO's 4

posk demand includes interruptible load which was curtailed at the time |
-ef the Company's peak. SEPA preference customer load is excluded from the
'wh;1asale-for-resale custo.mers of Alabama and the off-system members of
AEC cerved by the Company. The Company considers the treatment of these
components consistent.with the licensing order for the following reasons:

(1) In the Company's planning process, interruptible load
has been historically regarded as a capacity resource.
Reserves have been provided for this component just
as for any'other firm. load.

- .

(2) The SEPA preference customer load is a contractual
obligation to be supplied by SEPA to the various
wholesale-for-resale customer of.the Company with
whom SEPA has contracted to sell capacity and energy.
The SEPA capacity sold directly to AEC is not allocated
specifically to AEC's on-system wholesale-for-resale
customers and, therefore, is considered as a capacity
resource.

The-individual company. demands, as shown on Attachment A, were developed
u2ing the following assumptions and data:

, AEC's Load Component

The date of AEC's 1976 peak hour, the 60-minute peak demand, and the
Fl:rida nd industrial load of AEC were taken from a letter to Mr. Jesse
S. Vcgtle from Mr. Charles R. Lowman dated June 4, 1982. These values
wera cs follows:

Date: July 21, 1976 @ 6:00 p.m.
60 Minute Peak Demand: 243.9 MW

Florida and Industrial Load: 40.0-MW

__
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AEC's off-system members' 60-minute peak hour demand was determined
from APCO's load research data. This data was developed from magnetic tape
recorders, indicating demand meters adjusted for the lack of the time ele-
ment and estimates for those hours when the data was unavailable on the
magnetic tapes. The load research data as shown on Attachment B has not
been adjusted for SEPA preference customers allocations.

. The SEPA preference customer allocation for APC0 in 1976 was 98.3 MW.
~

This was allocated in the following manner: 58.9 MW to Municipals served
by APCO, 8.6 MW to Cooperatives not members of AEC and served by APCO, and
30.8 MW to Cooperative members of AEC and served by APCO.

The sum of the AEC 60-minute system peak demand minus the sum of the
coincident demand of industrial loads and loads in Florida served by AEC
plus the 60-minute off-system peak demand of members of AEC served by APCO
minus the SEPA preference customer allocation to the off-system member of
AEC equals the aggregate coincident peak demand of all wholesale-for-resale
members of AEC in Alabama during 1976.

APCO's Load Comoonent

The Company's 1976 60-minute peak demand occurred on July 26 at 1:00
- p.m. The Company peak demand as shown on Attachment A includes 142.5 MW

of interrupted load and 98.3 MW of SEPA preference customer allocation.
The AEC off-system member load at the time of APCO's peak hour was deter-
mined from the Company's load research data. The quantities as shown on
Attachment B include the SEPA preference customer allocation. The SEPA
preference customer allocation to the municipals and cooperatives not
members of AEC amounted to 67.5 MW in 1976 (58.9 MR plus 8.6 MW respectively ).

The sum of the APCO 60-minute peak demand including SEPA preference
customer allocation and interrupted load minus the AEC member off-system
load in Alabama coincident with APCO's peak hour minus the SEPA preference
customer allocation not associated with AEC equals the territorial peak
hour demand of the company excluding the effects of members of AEC.

The allocation formula, developed by the Atomic Safety and Licensing:

Appeal Board, calculates that 5.957 of the Farley Nuclear Plant should be
sold to AEC.

..
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ATTACHMENT A

AEC'S LOAD COMPONENT

Peak Day Occurred on July 21, 1976 @ 6:00 p.m.

60-minute system peak demand 243.9 MW. . . . . . . . . . . . . .
.

Less calculated coincident demand of industrial load (40.0). .

and load in Florida

Net on-system load 203.9 MW. . . . . . . . . . . . . . . .

60-minute off-system peak demand 184.0 MW. . . . . . . . . .. .

(Includes SEPA Preference Customer Allocation)

Less SEPA Preference Customer Demand (30.8). . . . . . . . . .

Net Off-System Load . 153.2 MW. . . . . . . . . . .. . . .

AEC'S WHOLESALE FOR RETAIL DEMAND IN ALABAMA (A) . 357.1 MW.

-APCO;S LOAD COMPONENT

Peak Day Occurred on July 26, 1976 @ 1:00 p.m.

60-msnute system peak demand including 98.3 MW SEPA '. . 5,880.5 MW.

Allocation and 142.5 MW for Interruptible Load

Less AEC member off-system load in Alabama (173.3). . . . . . .

(Includes SEPA Preference Customer Allocation)

Less remaining SEPA Preference Customer Allocation to . (67.5).

Municipals and Cooperatives not members of AEC

APCO ADJUSTED DEMAND (B) . 5,639.7 MW. . . . . . . .. ..

7. Purchase Allotment A= X 100
A+B

WHERE:

A = AEC's on-system and off-system wholesale demand in Alabama
during AEC's peak hour in 1976

B = APCO's 1976 peak hour demand adjusted for the SEPA Preference
Customer Allotment and the demands imposed by members of AEC
on the APCO system

% Purchase Allotment = 357.1 X 100 = 5.957.357.1 + 5639.7
_ . . . . _
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ATTACHMENT B
Page 1 of 4

:

SUMMARY OF AEC'S OFF-SYSTEM MEMBERS
LOAD ON APCO'S SYSTEM

:a

;

SEPA July 21, 1976 July 26, 1976
Coooerative Allocation 6:00 a.m.* 1:00 o.m. *

' kW kW kW

Baldwin County 5,596 40,740.10 36,521.90:

Central Alabama ECI 6,175 35,656. s 34,572.90

Clarke-Washington EMC 2,484 6,711.00 6,353.60

Coosa Valley ECI 1,801 12,914.70 13,C26.20

Dixie ECI 2,390 19,214.30 19,517.05

Pea River ECI 1,855 5,894.70 5,416.95
'

Pioneer ECI 3,500 17,952.57 17,133.40

Tallapoosa River ECI 3,775 22,510.15 21,759.35

Wiregrass ECI 3,225 22,377.85 18.983.85

TOTALS 30,801 183,971.77 173,285.20"

*The loads are not reduced by SEPA preference customer allocations.

-
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ATTACHMENT B
Page 2 of 4

SEPA Load Research Data
Capacity July 26, 1976 July 21, 1976

j Allocation 1 RT 6 PM
I kW kW kW

. Idwin County - Barnwell 528 3192.0 3469.2
- Crossroads 569 3852.0 4413.6
- Foley 2833 17640.1 (1) 19677.5 (1)
- Rosinton 456 3258.0 3567.6
- Silverhill 739 5431.2 6124.8
- Stapleton 471 3148.6 3487.4

Total 5, 5 96 36,521.9 40,740.1
..

. tral Alabana ECI - Bradford 279 1779.4 1822.8
- Enterprise 767 4309.2 4512.9
- Evergreen 3 23 1489.6 1741.6
- Friendship 258 1481.9 1595.3
- Maplesville 299 1913.8 1492.4
- Prattville 685 4181.7 (1) 4312.8 (1)
- Rockford 228 1498.0 1519.0 %

- Speigner 1149 4958.5 (1) 5113.9 (1)
- Statesville 283 1598.3 (1) 1648.4 (1)
- Stewartville 171 1052.2 (2) 1085.1 (2)
- Thorsby 478 2835.0 2790.9
- Union Grove 254 1392.3 1375.5
- Wallsboro 537 2956.8 3112.2
- Retunpka 464 3126.2 3533.6

To tal 6A75 34,572.9 35,656.4

Wanhington EMC - Claiborne 194 444.8 (1) 469.8 (1)
- Coffeeville 654 1047.6 878.4
- Dry Forks 257 1226.4 1562.4
- Fulton 950 2628.0 2780.4,

- Thomasville 4 29 1006.8 1020.0

To tal 2,484 6,353.6 6,711.0

211sy ECI - Childersburg 87 602.5 (1) 597.3 (1)- Eden 157 1277.5 (1) 1266.6 (1)
- Eureka 356 2454.9 2484.3
- Lincoln 301 2631.3 2660.7- New London 290 1997.8 1961.4
- Ohatchee 126 917.0 947.1- Stockdale 210 1080.9 985.5- Talladega 274 2064.3 2011.8
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- ATTACHMENT 3
Page 3 of 4

SEPA Load Research Data
i

Capacity July 26, 1976 July 21, 1976
Allocation 1 FM 6 PM

kW kW kW

ixia ECI - Arrowhead 328 2410.8 2578.8
~

- Halstead 486 4242.0 4452.0
- Legrand 206 1600.2 1817.2
- Notasulga 162 1240.05 1337.7
- Pintlalla Cut-in Date 10-5-76 -

- Union Springs 565 4760.0 4723.6
- Woodley 461 3820.6 2926.0
- Wye Community 182 1443.4 1379.0

Total 2,390 19,517.05 19,214.3

2 River ECI - East Gate 874 2100.0 2228.1
- Eufaula 176 528.15 590.1
- Newton 294 978.6 1052.1
- Ozark 511 1810.2 2024.4

Tota 1 1,855 5,416.95 5,894.7

'ionner ECI - Benton 470 1864.0 (1) 1953.2 (1)
- Braggs. 209 967.2 697.2
- Camden 80 433.3 (1) 454.0 (1)

~

- Five Points 220 1047.2 (2) 1030.57
- Georgianna 554 2892.4 3302.6
- Gordonsville 218 977.9 945.0
- Greenville 1038 4971.6 5695.2
- Oak Hill 233

1177.2 (2)
1154.4

- Selma 478 2802.6 2720.4

, Total 3,500 17,133.4 17,952.57

_
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ATTACEMENT B
Page 4 of 4

SEPA Load Research Data
.. Capacity July 26, 1976 July 21, 1976

'

Allocation 1 FM 6 PM
kW kW kW

Tallapoosa River ECI - Backwater 243 1893.5 2004.8
- Brown-Uchee 328 2365.9 (2) 2450.5 (2)
- Cheana Men. 60 23 7.5 (1) 246.0 (1)
- Cottenton 138 913.3 (1) 919.1 (1)
- Elias 78 365.4 400.4
- Ft. Mitchell 433 2879.1 3282.3
- Hurtsboro 52 343.8 (1) 356.1 (1)
- IaFayette 210 503.8 (2) 521.8
- Mellow Valley 466 3405.15 3255.0
- New Site Cut-in-date 10-19-76
- Opelika 385 1800.75 1936.2

..

- Penton 416 1340.85 1380.75
- - Providence 292 23 25 .4 2335.2

-

- Pyricon 86 410.4 406.8
- Randolph Cty. 170 852.7 (3) 883.0
- Sturkie 327 1654.8 1648.5

'

- Tallapoosa River 91 467.0 (1) 483.7 (1)

Total 3,775 21,759.35 22,510.15

..

Wiregrass ECI - Ashford 569 3582.6 4048.8
. - Bay Springs _ 387 2196.6 2591.4
E - Burch Pond 204 1312.2 (1) 1546.8 (1)

- - Columbia 366 1881.6 2186.8
.. - Cottonwood 334 2150.4 2557.8

- Hartford 339 1287.3 1596.0
- Limestone Ck. 710 5064.3 (1) 5969.7 (1)
- Slocomb 316 1508.85 1880.55

Total 3,225 18,983.85 22,377.85

:

.!.

Indicating meter installed during these periods of record. Estimated quantity shown.

fagnetic tape data had an error flag; therefo re, the data was estimated.

Ihn station was out of service the previous hour; therefore, this hour's reading
L may be a partial hour.

. . . . . . . . , , ..
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DATA REQUEST ITEM 2-

The Plant site covers 1850 acres. Approximately 10
acres are included in the Security Protected Area referred
to in Paragraph Al of the Ccmpany's April 29, 1983 letter.

Attached is a map showing the area referred to,

o

e
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DATA REQUEST ITEM 3

In regard to contracts with a remaining value in excess of
$20,000,000, the following list provides the vendor name and type
of contract:

1. Getty 011 Company, U 0 supply38

2. Westinghouse Electric Corporation, fuel fabrication

3. U. S. Department of Energy, UF enrichment services
6

We would also note that the Company has continuing cost based
contracts with Daniel Construction Company and its subsidiary,
Davcon.

.

,
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IV or property damage (1) which is caused durinJt tre pohey period byAPPUCATION OF POUCY '*his policy applies on!r to tw1, .niury written claim is made against the. insured, not later than two years after
the end of the policy period.

the nuclear energy hazard and (2) which is discovered and for viach

EXCLUSIONS Q
This policy does not apsiy:

,.
- ' tions,%n time of peace or war, of any nuclear weapon or other,

(a) to any obligatica for which the insured or any carrier as his in, mstrument of sar unlaz ng special nudear material or byproduct
,

surer may be held liable under any rotkmen's compensation, un. material;
employment comper.satann or'disabdity bendts law, or under any ~ (e) to bodily injury or property damage due to war, whether or notsimilar law

declared, civil war, insnrrection, rioellion or revolution, or to any(b) eacept with respect to liability of arother assurned by th mszed. act or condition incident to any of che foregotog;
under contnct, to boddy miury to any empky e of -he insured
ans ng out of and an the course of his emp ovment by the in- (t) to property damage to any property at de location designated in
sured; but this exclusion dce not apply to bolly injury to any Item 3 of the dedaratsens, other than aircraft, watercraft or ve-
person who is not employed at snd in ernnecton with the faciljty hich licensed for highway use, provided such aircraft, watercraft
af the insured has complied with the reyutternents of, the 2ppbesole or vehicles are not used in connection with the operation of the

f,,;;;workmcis compenstuon er occupatscnal disease inw rer sectre.g
the securing of comps sation benc6ts thereunJec to hia employees; (g) to proper y damage to nuclear material in the course of transporta.

(c) to liab.hty assamed by the insired under contuet, other than an tion to or from the facility including handling or storage incidental
assumption in a contrstr with armther of tie lialslity of any perne thereto;
or organiaanon whic!' wuld be impcsed t>y law on such persoo or
organsaation m the absence of an express assumpson ot liabihty- .(h) under Coverage B, to property damage due to neglect of the in-

sured to use all reasonable means to save and preserve the prop-(d) to bodify inicry or troperty image due to the manufacturing, erty after knowledge of the occurrence resulting in such propertyhandl;ag or use at the locshon designated in Item ) of the daclara. osmage.
.

.

.

CONDIT|ONS

1 premmm stated in the declarauens, toe the' penod frnm the effectivePitEMiuM The named ins,sred shaa yay the companies the advanceerty darnage caused during the policy period by the nuclear energy
hazard, the limit of the companies' liabihty stated in the declarations is

date of this pclicy' through December 31 fo!!owing. Thereafter, at the the total liabihty of the companies for their obligations under this
beginnirg of eacn calendar year wh'le thss pubcy is in force, the named policy and the expenses' incurred by the ccaQames an connection with
insured shall pay the advance prm: sum for such gear to the companies, such obhgations, including
'he advance premium for cach calcadar yeat sha:I be stared in n
<ntten notice giver. by the co npnir to the named naaured as soon as (a) payrnems in settlemeit of claims and in sattsfaction of judgments

practicable prior to or ah-e the .,cgirming of such year. against the insureds for damages because of bodily injury or
ny damaee, paymeces ade under parts (2), (3) and (4)Such advsnc: premiums are estimated premiums oniv. As coa as Cc,venge A and payments utide ut setdement of claims un

practicah!e after each December 31 arvi after the term tion of this . Cevarages B and Ce
policy, the earned premium for the pmecing pr:eirn penod shall be - (b) payments for expen,es incurred in the ionstigation, negotiation,computed in accrrdance with the companies' rules, ratar, rating plans, ' seulerrest and defense of any claim or suit including, tiut notpremiums snd rainimum premiums app!icable to tbss insitrsace. If the

liinited to, the cost of such services by salaried empMyees of theearned preiwn thus comFuted for any premiwn penod exceeds the
. companies, fees and expenses of independest adjusters, attorneys'advance p em. urn prewmusly paid for such penod. the rum-d ensurel

shall pay :he excess to the compames; at less. the companies sNil re- fees ard disbursements, expenses for expe.t testimony, inspection
and sp;araisal of property, exarmnation, Ersy or autopsy or medi.t;sta to the named ins. red the un atned porrson paid by such insurec ca: expenses of any kind;

The .:an ei insured 2 hall rnaintain records of the information races
ury for prerniare cornputation and shall send copies of such records to (c) paymeres for fxpeases incuned by the compeies iu *nvestigating
the coreparties as directed. :st the end of each ctlendar year, at the end', an occartence resulting in bodily mjury cr proper y camage or in

reiniminrq its <ffects.
of the policy period and at such other times dsting the policy period
as the (cryanres may direct. Each payment mads by the companies in discharge of their obligstions

uner triis policy nr for expenses incurred in cosnection with such
cbis tions shall Mace by the amo ar.t of such payrrent We lirnit of the

INSPECTION: SlJSPENSION TFe cerep?nies shd.! bt permitted to
2 inspect the faciity and to' examine the'irsured's books and records at cornraa.ci habdirc under this policy.l

,
any time, as far as thev relate to the scorect etact of tits insursore- -l', during the policy persod or subseqJent thereto, the toral of such

pa mears made by the companies shall exhaust the limit of the com.
If a representative of the compar.ies Wscovers a coridica whb he , p nies' habihty s,cdct this policr. all liability and obiigations of the

beheves to be undWy dangerous tidi respect to tN tauc! car energ t omrames under this poiry. shall thereupon termiaare and shall be
bazard, a sepretentauve of the compane may request tarat sach (ondi. mclusively presuraed t) hate been dischargM. This policy, if nottion be cor%ed without delay /In the event of rijn.compi.ince with taeretofo e canceles. shall thereupon automatKally terreraare.

, such request, a representative td the cen p mes nuy, by notice to the Regardlen of the number of years this licy shall cot.tinue in forcenamed insured, to any othet person t.r orgamaatsen earnidered by the and the number et premiurns which shall payable or paid, the limit
~

,

compar ses . tt, be respensibic for the connnvance~ oi inach; dangerous of the' companies' lubilary stated in the declarations shall not becondit on, and to the Uriited States Atomi Energy Corn ~iisuon, sus. cumulati-e fic,m year to year.pent the gnsurance with respect to the nanui,ansured a:id such cther
Terson or organs 2ation eBective 12:00 madsight' of ine next business e
day of beh Cmnmusen following the date that such Commi4aon UMITATION OF UAStu'Y: COMMON OCCURRENCE Any occur. Areceivet such rao5ce. The renod of such saspension shall termmier as rence or,serics of occurrences resulting io bodily injury or property 't' of the time stated kw a wntten rnrice from the companies to the named ' dus,te arising out of the radicartsve, texac, expicsive or other hazard.
hsured and O each such person or organnation ths! auch condition has ous pmpertaes of
* =en carrected.

' a) nuclear rnakr ai dis:hsssed or dispersed from the facility over a.

period cf cars weeks. months or longer and also ansing out of
UMIT OF UASIUTY: TERMINATION OF POtlCY tJPO N EX.

3 H AUSTiOH OF UMIT Regardless - of the r. umber of persons and such properties of other nuclear materal so, discharged or di*-
persed from one or more other pelear facihtws insured by h

orgamaations who are insureds unn this col cy. und regardless of the comrames ut. der a Nuclear Energy I.iabibry Pohey (Fao%
number of clarns rnade and sets tought' agact any or all insureds . Form), cr .
because of one or more occurrences asulting in tA hly iniury or prop. (b) sou*rc material, special cuciear rrceria!. spent fuel or waste in the
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Act of 1954, or any law amendatory thereof, with respect to any " Insured shipment" means a shiprnent of source materia!, special
activities or operations conducted thereat; nuclear material, spect fuel or waste, herein called " material /*=

States of America, but only if the transportanon of the material a,d
(1) to the facility from a nuclear facility owned by the Unite

"meeleer reacter" means any apparatus designed or used to sustain s
gud*ar fission in a self.supporang chain reaction or to contain a m h pnderumination ,to be interrupted by the removal of the

5 I mass of fissionable material, material from a transpornog conveyance for any purpose other than- c. '
-

"maclear energy hasard" means the radioactive, toxic, explosive or the continuation of its transportation, or (2) from the facility
other hazardous properties of nuclear material, but only if any other location except an inde=cified nuclear f acility, but only
(1) the nuclear material is at the facility or has been discharged or until the material is removed frorn a transporting conve,yance for

dispersed therefrom without intent to relinquish possession or any purpose other than the continnation of its transportanon.
cusiody thereof to any person or organization, or

(2) the nuclear material is in an insured shipment which is (a) in APPLICATION OF POLICY This policy applies only to bodily TT7
the course of transportation, including handling and temporary injury or property damage (1) which is caused during the polier iY
storage incidental thereto, within the territorial limits of the period by the nuclear energy hazard and (2) which is discovered
United States of America, its territories or possessions, Puerto and for which written claim is made against the insured, not later
Rico or the Canal 7one and (b) away from any other nudear than two years after the end of the policy period.
facility;

EXCLUSIONS
This policy does not opplys

handling or use at the location designated in Item 3 of the(a) to any obligation for which the insured or any carrier as his declarations, an time of peace, or war, of any nuclear weaponinsurer may be held liable under any workmen's compensation, or otha instrument of war utthring specal nuclear material orunempionnent compensation or disability benefits law, or under bvproduct material,any similar law; ,

(b) except with respee' to liability of another anrumed by the in- (e) to bodily injury or property damage due to war, whether or not

sured under contract, to bodily injury to any employee of the declared, cyt! war, insurreenon, rebellion or revo,lucon, or to
any act or cc ition accident to any M the hngesng;insured arising out of and in the course of his emplovrnent by

the insuredt but this exclusion does not apply to bodily injury (f) to property damage to any property at the location designated
to any person who is not employed at and in connection with in Item 3 of the declara: ions, other than aircraft, watercraft or
the facility if the insured has complied with the requirements vehicles licensed for highway use, provided such aircraft, water-

~

of tha applicable workroen's compensation or occupational dis- craft or vehicles are not used in connection with the operation
esse law respecting the securing of compensation benefits there- of the facility;
under 'o his employees; (g) to property damage to nuclear material in the course of trans-

(c) to liability assumed by the insured under contract, other than portation to or from the faciliry induding handling or storage
an assumption in a contract with anoeher of the liability of any incidental thereto;
person or organizati,on which would be imposed by law on such (h) under Coverage B, to property damage due to neglect of therio r organarauen in the absence of an express assumption insured to use all reasonable means to save and preserve the

'7 ' property after knowledge of the occurrence resulting in such
(( bodily injury or property damage due to the manufacturing, property damage.

CONDITIONS
The named insured shall pay the companies the advance Atomic Energy Commissioc, suspend the insurance with respect to

1 PREMlUMpremiurn srsted in the declarations, for the period from the efectivethe named insured and such other person or organization efective
date of this policy through December 31 following. Thereafter, at 12:00 midnight of the next business day of such Commission follow.
the beginning of each calendar year while this policy is in force, ing the date that such Commission receives such notice. The period '
the named insured shall pay the advance premium for such year to of such suspension shall terminate as of the time stated in a written
the companies. The advance premium for each calendar year shall notice trom the companies to the named insured and to each such
be stated in a written notice given by the companies to the named person of organization that such condition has been corrected.
Insured as soon as practicable prior to or after the beginning of
such year. UMIT OF UA31UTY: TERMINATICS OF POUCY UPON EX.

Such advance premiurns are estirnated premiums only. As soon HAUSTION OF UMIT Regardless of the number of persons and
ts practicable after each December 31 and after the termination,of organizations who are insureds under this policy, and regardless of
this policy, the earned premium for the preceding premium period the number of claims rnade and suits brought against any or all
shall be computed in accordance with the companies' rules, rates, insureA because of one or more occurrences resulting in bodily
rating plans, premiums and minirnum premiums applicable to,this injur.' n property darnage caused during the policy period by the
insura ce. If the earned premium thas computed for any premium, nuclear energy hazard, the limit of the companies' liability stated
period exceeds the advance premium previously paid for such period, in the declarations is the total liability of the companies for their
the named insured shall pay the excess to the companies; if less, the obligations under this police and the expenses incurred by the com-
cornpanies shall return to the named insured the unearned portion panies in connection with such obligations, including
paid by such insured. (a) payments in settlement of claims and in satisfaction cf judg-

The named insured shall maintain records of the informan,on snents against the insureds for damages because of bodily injury
necessary for premium computation and shall send copies of such or property damage, pannects made under parts (2), (3) and
records to the companies as directed, at the end of each calendar (4) of Coverage A and paytnents made in settlement of claims
year, at the end of the policy period and at such other times during under Coverages B and C;
the policy period ss the companies may direct. (b) payments for expenses incurred in the investigation, negotiation,

settlertient and defense of any clairn or suit, including, but not
INSPECTION: SUSPENSION The companies shall be permitted to limited ,to, the cost of such services by salaried employees of the

] inspect the facilityas and to c2 amine the insured's books and records companies, fees and expenses of a,ndependent adjusters , atter-
at any time, as 'far as they relate to the subject matter of this tiers' fees and disbursements, czpenses for , expert resumocy,
insurance. Inspection and appraisal of property, examinataan, X-ray or

,

autopsy or medical expenses of any Lied;If a representative of the companies discovers a condition which
he 'ieves to be undule dangerous with respect to the nuclear (c) pannents for expenses incurred by the compan,es in anvestigar.i

,

s er . hazard, a representative of the compa::es may request that ing an occurrence resulting in bodily injury or property damage
such condition be corrected without delav. 11. the event of non. or in minimizing its efects.,

compliance with such request, a representative of the companies Each payment made by the companies in discharge of their obli;a-
ma3, by t odce to the narmed insured, to zny other person or organi- tions under this polier or for expenses incurred in connection with
estion considered be the cornpanies to be responsible for the con- such coligations sha!! reduce by the amount of such payment the

; tinuance of such dangerous condition, and to the United States limit of the companies' liability under this policy.
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| NUCLEAR ENERGY LIABILITY POLICY
(SUPPLIER'S and TRAN5' PORTER'S FORM)

A
\jThe undersigned members of Nudea Energy Liability Insurance Association. heremafter called the "com;anies." each for itself, severally and not
'

r;intly, and in the respecuve proportions herema!ter set forth, agree with the insured. named m tne declara: ions rnade a part hereof, in consideration
of the premium and in reliance upon the statements in the dedarations and subtect so the hmit of liability, erdusions. conditions and other terms
of this policy:

INSURING AGREEMENTS.

{ To pay on behalf of the insured:83DILY INJURY AND PROPERTY DAMAGE LIABILITY "spast faal" means any fuel element or fuel cornponent, solid or liquid.
which has been used or exposed to radiation in any nuclear reactor;

A. all sums which the insured shall become legally obligated to pay "wasta" means any waste material (1) containing byproduct material
es damages because of bodily injury or property damage caused by and (2) resulting from the operation by any person or organization _of
the nudear energy hazard, and the comeanies shall defend any any nuclear facahry included within the definition of nuclest facility
suit agamst the msured allegmg such bodily in;ury or properry under paragraph (1) or (2) thereof;
damage and seeking damages which are payable under the terms "radioscrise isotopr* means any byproduct snaterial except such mate-
of this policy; but the companies anay make such investigation, rial (t) contained in spent fuel or waste, or (2) discharged or dis.
negotiation and settlement of any claim or suit as they deem persed from any nuclear facility;
expedient; "ssclear ferility" means **the facility" as de6aed in any Nudear Energy

B. costs taxed against the insured in any such suit and interest on Liability Policy (Facility Form) issued by the companies or by Mutual
any judgment therein: Atomic Energy Liability Underwriters. The term "nudear facility" also

C. premiums on appeal bo'nds and on bonds to release attachments in means
any such suit, but without obligation to apply for or furnish such (1) any nuclear reactor,
bonds; (2) any equipment or desice designed or used for (a) sepanting

D. reasonable expenses, other than loss of estnings, incurred by the the isotopes of uranium or plutonium, (b) processing or utilia-
insured at the companies' request. ing spent fuel, or (c) handling, processmg, or packaging waste.

*

(3) any equipment or device used for the processing, fabricating or
[I DEFINITION OF INSURED The unqualified word " insured" indudes alloying of special nudear rnaterial if at any time the total

the named insured and also indudes any employee, orker, director or amount of such raaterial in the custody of the insured at the
stockholder thereof while acting within the scope of his duties as'such. premises where such equipment or device is located consists of

+ If the named insured is a partnership, the unqualified word " insured" or contains tr; ore than 25 grams of plutonium or uranium 233
(Jso includes any partt.cr therein, but only with respat to his liability or any combination thereof, or more than 250 grams of uranium
a such. 235.

This insurance does not apply to any employee, as insured, with (4) any structure, basin, excavation, premises or place prepared or
rmct to bodily inpury to another employce of the same employer used for the storage or disposal of waste,

is out of and in the course of nas employment. and indudes the site on which any of the foregoing is located, all
subject to Condition 3 and the other provisions of this policy, the operations conducted on such site and all premises used for such

insurance applies separarely to each insured against whom damm is opentions;
D rnade or suit is brought. "narlaar reanor" means any apparatus designed or used to sustain

nudear 6ssion in a self supporting chain reaction or to contain a critical
'y DEFINITIONS Wherever used in this policy: mass of 6ssionab|c material; .

A "4 eddy iniary* meant bodily injury, sickness or disease, induding "nnricar energy ha. erd * rneans the radinactive, toxic, erplosive or otber
death resulting therefrom, sustained by any person; hazardous properties of nudcar material;
" property damage" means physical injury to or destruction or radio- "roeirait as defned Acrers" means (1) if,in writing, a ,1 case of prem-
active contammation of property, and loss of use of property so ases, casement agreement, agreement required by municipal ordinance,
injured, destroyed or contaminared, and loss of use of property while sidernck agreement, or elevator or escalator maintenance agreement or9

evacuated or withdrawn from use because possibly so contaminated or (2) any written contract designated in Item 6 of the declarations,
bemse of imminent danger of such contammation;
"striser, maserial" means source material, special nudear material or APPLICATION OF POLICY This policespplies only to bodily iniury ]byproduct matertal; or property darnage (1) which is caused curing the policy riod by
"mrra maserial," "special nelser morarial," and "hypredner m. serial * the nuclear energy haurd and (2) which is discovered and or which
havr the meanmgs given them in the Atomic Energy Act of 1954, or written claim is made against the insured, not later than two years after
is any law amendatory thereof; the end of the policy period.

. . .

EXCLUSIONS
=

This policy does not apply: (e) to bodily iniury or property damage due to war, whether or not
(a) to any obligation for which the insured or any carrier as his'in, declared, civil war, insurrection, reeellion or revolution, or to any

surer may be held liable under any workmen's compr'ation, act or condition incadent to any of the foregoing;
unemployment compensation or disability benefits law, or ander (f) to property damage to anv nuclear facility or any property therest
any similar law; arising out of the possession, handling, use, storage or disposal of

(b) except with respect to liability of another assumed by the insured nuclear material at such nuclear facility, but this crclusion doesr

under a contact as de6ned hereta, to bodily injury to any employee not apply to aircraft, watercraft or vehides licensed for highway
of the insured arising out of and in the course of his employment use, provided such atreraft, watercnft or vehicle are not used in

.: by the insured; connection with the eperation of such nuclear facility;
(c) to liability assumed by the insured under any contact or agree. (g) to proper'y damage to nudear material in the course of transpor-

ment, other than (1) an assumption in a contract as de6ned herein tation by or on behalf of the named insured, including handling
ci tne liabihty of any person or organization which would be or storage incidental thereto;
imposed by law on such rerson or organsaation in the absence of (h) to bodily iniury or property damage arising out of
sn espress assumption of liability or (2) a warrastry of materials. -(t) the possession, transportation, handling, use, storage or dis-
parts or equipment; possi outside the territorial limits of the IJnited States of

(d) to bodily injury or property darnsge due to the manufacturing. America. Its irrn'ories of possessions, Puerto Rico or the
handimg. transrettation, distnbution or use by or on behalf of tne Canal Zone. of nuclear rwerial;, ) named msured. in time of resce or war of any nudent weapon or (2) or resultmg fiom the radioactive, tonic, explosive or other..

other mstrument of war utilizmc special nuclear m,tenal or by haurdous properties of nuclear matenal contained in, or dis-
product material, but this cuiusion does not apply to watercraf t charged or dispersed from, a nuclear reactor installed in any
untii dehsered ru and accerted hv the rutchaser or owner thereci-. ship or sessel with respect to which a Nuclear Energy Lia-

:ncrgy Liability Pulicy (Surt er's and Transporter s Form) 5/1/57li
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bility Policy (bfarine Form) has been issued by the companies insured to any other location. provided such transportation ofor by blutual Atomic Energy Liability Underwriters;
such rnateral shall be deemed to end when such material is

(3) the possession. handling, use, storage or disposal of nuclear temmed from ,a transportmg conveyance, for any purpose
material at any nuclear facility owned or operated by the other than contmuation of such transportation;

,

named insured; (5) the disposal of waste; e
(4) nuclear material in the course of transportation, including (6) any radioactive isotope while away from any nuc! car fasili.

handling or temporary storage incidental thereto, (a) to a (i) to bodily injury or property darnage with respect to which (1) anynuclear facility on ness or operated by the named insured from person or organization is required to rnaintam f.nancial protectionany other location, provided such transportation of such ma. pursuant to the Atomic Energy Act of 1954, or any law amenda.terial from such other location is not by predetermination tory thereof. or G) the insured is. or had this pohey not beento be interrupted by the removal of such material from a issued would be. entitled to indemnity from the United States of
transporting conveyance fo'r any purpose other than the con. America. or any agency thereof, under any agreement entered into
tinuation of such transportation to such nuclear facility, or by the United States of America, or any agency thereof, with any(b) from a nuclear facility owned or operated by the named person or organization.

CONDITIONS
PREMlUM The named insured shall pay the companies the an ince

1 premium stated in the declarations, for the period from the cEe6 ** payments made by the companies shall exhaust the limit of the com-
panies' liability under this po! icy, all liabihty and obligations of the

date of this policy througu December 31 following. Thereafter, at the companies under this policy shall thereupon terminate and shall be
beginning of each calendar year while this policy is in force, the named conclusively presumed to have been discharged. This policy, if not
insured shall pay the advance premium for such year to the companies. theretofore canceled, shall thereupon autornatically terminate.
" Die advance prerrium for each calendar year shall be stated in a writ *
ten notice given by the companies to the named insured as soon as Regardless of the number of years this policy sha!! continue in force

and the number of premiums which shall be payable or paid, the limitpracticable pnot to or after the beginning of such year. of the companies' hability stated in the declarations shall not be cumu.
Such advance premiums are estimated premiums only. As soon as lative from year to year.

practicable after each Decembee 31 and af ter the termmation of this
policy, the earned premium for she precedin : premium period shall be LIMITATION OF LIAtiLITY: MULTIPLE POLICIES With respect to g
computed in accordance with the companies' rules, rates, ratiog plans, any occurrence or series of occurrences for which insurance is aforded T
premiums and minirnum premiums applicable to this insurance. If the under this policy and for which insurance (a) is aforded to any per.
earned premium thus computed for any premium period exceeds the son or organization, whether or not an insured under this policy, under -
advance premium previously k id for such penod, the name insured any other Nuclear Energy Liability Policy issued by the companies, or
shall pay the excess to the companies; if less, the companies shall (b) would be sHorded under any other such policy but for its termina.
return to the named insured the unearned portion paid by such insured. tion upon exhaustion of its limit of liability

The named insured shall maintain records of the information neces. (1) the total aggregate liability of the companies under all Nuclear
sary for premium computation and shall send copies of :uch records Energy I.iability Policies (Supplier's and Transporter's Form),in.
to the companies as directed, at the end of each calendar yest, at the cludmg this policy, afording insurance for such occurrence or
end of the policy period and at such other times duruig the policy series of occurrences shall be the sum of the limits of liability of
period as the companies may direct, all such policies, the limit of liability of each such policy being as

determined by Condition 3 thereof, but in no event shall such
INSPECTION: $U$ PEN 5 TOM The companies shall be permitted to total aggregate liability of the cornpanies be greater than the

4 inspect the insured's premises and operations and to cramme and audit amount by which $46.500,000 exceeds the sum of the litnits of
the insured's books and records at any time, as far as they relate to liabihry stated in the declarations of all Nuclear Energy Liabili
the subject matter ol this insurance. - Policies (Faulity Form) issued by the companies ano aEord

If a representative of the companies discovers a condition which he insurance for such occurrence or series of occurrences, pro, vide
believes to be unduly dangerous with respect to the nuclear energy each such Nuclear Energy Liability Policy (Faciliry Form) assued
hasard and which is withm the control of the insured, a representative by the companies shall, solely for the purpose of computing the
of the companies may request that such condition be corrected without total aggregate liability of the compames, be deemed to be
delay. In the event of non-compliance with such request, a representa, cHect notwithstandmg it has terminated upon exhaustion of inits
tive of the companies may, by wntren notice to the named insured, limit of liability; and
immediately suspend the insurance with respect to such condition. The (2) if in the performance of the companies" obligations with respect
period of such suspension shall terminate as of the time stated in a to such occurrence or series of occurrences and in payment for
wrirten notice from the companies to the named insured that such con. expenses meurred in connection with such obligations the total of
dition has been corrected. the payments inade by the comunies under any Nud:ar Energy

Liabiliry Policy or Policies (Serplier's and Transporter's Form)
LIMIT Or LIAllLITY: TERMINATION OF POLICY UPON EL shall exhaust such total aggregate liability of the companies, all

3 w AuSTiON On tiWiT nesardiess t the number of persons and iiabiiitr and obiis=tions of the companies under this potier with
organizations who are insureds under this policy, and regardless of the respect to such occurrence or series of occurrences shall thereupon
number of claims made and suits brought against any or all insureds be- termmate and shall be conclusively presumed to have been dis...

cause of one or more occurrences resulting in bodily injury or property charged, whether or not any of such payments have been charged
damage caused during the policy penod by the nuclear energy haazrd, against this policy,
the limit of the companies * liability stated in the declarations is the total
liability of the companies for their obligations under this policy and The pronsions of this condition shall not operate to increase the limit
the expenses mcurred by the companies in connection wnh suth ochga. of the companies * liability under this policy,
tions, including

NOTICE OF OCCURRENCE, CLAIM OR SUIT in the event of
(a) payments in settlement of claims and in satisfaction of judgments bodily inputy or property danuge to which this policy applies or of an 5

against the msureds for damages because of bodily iniury or prop- occurrence which may give rise to claims therefor, wnsten notice con-
erty damage and payments made under parts B, C aM D of taining particulars su6scient to identify the insured and also reasonablyInsurms Agreement I; obtainable information with respect to the time, place and circumstances

(b) payments for expenses incurred in the investigation, negotiation, thereof, and the names and addresses of the injured and of available
settlement and defense of any <! aim or suit, meluding, but not witnesses, shall be given by or for the insured to Nuclear Energy Lia.
limited to, the cost of such services by salaried employees of the bihty insurance Association or the companies as soon as practic61e.
companies. fees and expenses of independent adiusters, attorneys- If claim is made or suit is brought agamst the insured, he shall

.

fees and disbursements, expenses for expert testimony, inspection immediately forward to Nuclear Energy Liabil:ty insurance Association
and appraisal of property, exammation, X-ray or autopsy or or, the companies every demand, notice, summons or other process re-
medical expenses of any imd, cened by him or his representative.

,c) payments for expenses incurred by Ac companies in investicrting
A5$1 STANCE AND COOPERATION On THE INSURED The in-an occurrence resulting m bodily mjury or property darnage or m sured shall cooperate with the companies and, upon the companies * 6minimismg its e6ects.
request. attend hearancs and trials and assist in malung settlemenEach payment made be the companies m discharse of their obligations

under this potery or for crpenses mcurred m connection with such securing and giving endence, obtaming the attendance of witnes

obhgations shall reduce by the amount of such payment the h,rnit of the and in the conduct of any legal proceedings in connection with t
companies liabihry under this pobey, subiect matter of this insurance. The msured shall not, except at his -

own cost. make any payment, assume any obligation or incur any
II, durint the policy penod or subsequent thereto, the total of such expense.

__ . _ _ . . .
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Nuclear Energy Liability insurance,
i,

NUCLEAR ENERGY LIABILITY INSURANCE ASSOCIATION

!@
l

AMENDMENT OF EXCLUSION (h)
(Supplier's and Transporter's . corm)'

. .
,

It is agreed that Division (1) of Exclusion (h) is amended to read:

.

(1) the possession, transportation, handling, use,
storage or disposal of nuclear material outside
the territorial limits of the United States of
America, its territories or possessions, or
Puerto Rico;

O .

.

.

this En or January 1, 1982men, To form a part of Policy No NS-386
12:01 A.M. Standard Time

issuco to SOUTHERN COMPANY SERVICES, INC.

Date of Issue - December 17, 1981 For the su senbing co panies
I

.

m By A A,. b
/ NRSH & McLENNAt@p93fal Manager

countersigned by_ y 1_ AdM.Encorsement No 10

ee.w.mtao u.c.. . . . . . . . . . . . . . . _ ,

. _ _ _ . .
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EXCLUSIONS
Tua pelley does met opplyt
(a)is any obligation for which the insured or any carrier as his America, its terrieories or possessions, Puerto Rico or thetsurer may be held liable under any workmen's emipensarion, Canal Zone, of nuclear material; '

aemplovment cornpensarion or disabiliry benesta law, or under
mg toy similar law; (2) or resulting from the radioactive, toxic, explosive or other
3o) except with respect to liabilire of another assumed by the in- hazardous properties of nuclear material contained in, or

sured under a contract as defined herein, to bodily injury to discharged or dispersed from, a nuclear reactor installed in
any employee of the insured arising out of and in the course of any ship or vessel with respect to which a Nuclear Energy
his employment by the insured; Liability Policy (Marine Form) has been issued by the

companies or by Suclear Energy Liability Insurance Asso.
(c) ta liability assumed by the inrured under any contract or agree. cianon;

ment, other than (1) an assumption in a contract as dedned
herein of the liability of any person or organization which (3) the possession, handling, use, storage or disposal of neelear

wculd be imposed by law on such person or organization in material at any nuclear facility owned or operated by the
named insured;

the absence of an express assumption of liability or (2) a war-
resty of materials, parts or equipment; (4) nuclear material in de course of transportation, including

(d) ta bodily Injury or properry damage due to the manufacturing, handling or temporary storage incidental thereto, (a) to a
hindling transportation, distribution or use by or on behalf of nuclear facility owned or operated by the named insured
the narned Insured, in time of peace or war, of any nuclear from any other location, provided such transportation of such

weapon or other instrument of war utilizing special nuclear material from such other location is t.or by predetermination
to be interrupted by the removal of such material frorn am:terial or byproduct material; * but this exclusion does not transporting conveyance for any purpose other than theapply to watercraft until delivered to and accepted by the

purchaser or owner thereof; continuation of such transportation to such nuclear facility,
or (b) from a nuclear f acility owned or operated by the

(e) ts bodily injury or property damage due to war, whether or not named insured to any other location, provided such trans-
declared, civil war, insurrection, rebellion or revolution, or to portation of such material shall be deemed to end when
any act or condition incident to any of the foregoing; such material as removed from a transpor-ing conveyance

(f) ta property damage to any nuclear facility or any property
thereat arising out of the possession. handling, use, storage or t rien *
disposal of nuclear material at such nuc! ear facility, but this (5) the disposal of waste;
exclusion does not apply to aircraft, watercraft or vehicles (6) any radioactive isotope while away from any nuclear

,

licensed for highway use, provid.d such aircraft, watercraft or facility;
vehicles are not used in connection with the operation of such
nuclear f:cility; (i) to bodily injury or property damage,ws. h respect to, which (1)t

(g) es property darnage to nuclear material in the course of trans- any perton or rganizati n is required to maintain financz,a! -i
,

pertation by or on behalf of the named insured, including
f'"''*'*'*"datory thereof, or (g) the insured is,"*or had th'is poney

E" * '"' '" ^ * " " * "''E"h .'''"I
hsndling or storage incideatal thereto* , "

(b) es bodily injury or property damage arising out of cet been issued would be, entitled to indemnity from the Lnsted
States of America, or any agency thereof, under any agreementit) the pos ession, transportation, handling, use, storage or dis- entered into by the United States of America, or any agencyposal, outside the territorial limits of the United States of thereof, with any person or organization.

@ C O N DITIO N S O
PREMlUM The aamed insured shall pay the companies the aA ance

UMIT OF LIABILITYt TERMINATION OF POLICY UPON EX. 6premiurn stated in the declarations, for the period from the effective HAUSTION OF LIMIT Regardless of the number of persons and
organizations who are insureds under this policy, and regardless of Jdate of this policy through December 31 following. Thereafter, at

the beginning of each calendar year while this policy is in force,
thi named insured shall pay the advance premium for such year to the number of claims made and sui s brought against any or allt

insureds because of one or more occurrences resulting in bodilythr cornpanies. The advance premium for each calendar year shall injury or property damage caused during the policy period by thebe stated in a written notice given by the companies to the named nuclear energy hazard, the limir of the companies' liability statedinsured as soon as practicable prior to or after the beginning of in the declarations is the total liability of the companies for theirsuch year,
obligations under this policy and the expsases incurred by the com-

Such advance prerniums are estimated premiums only. As soon as paws in emection with sech obliganons, including
practicable after each December 31 and after the termination of
this policy, the earned premium for the preceding premium period

(a) pavments in settlement of claims and in satisfaction of judg-
ments against the insureds for damages because of bodily injuryshill br computed in accordance with the companies' rules, rates, or property damage and payments made under parts B, C andrating plans, premiums and minimurn premiums applicable to this D of Insuring Agreement I;

insurance. If the earned premium thus computed for any premium
(b) payments for expenses incurred in the investigation, negotiation,p;rild exceeds the advance premiurn previously ca,d for such periad, settlement and defense of any clairn or suit, includbg, but not

n

hr named insured sha!! pay the excess to the companies; if less, the
limited to, the cost of such services by salaried employees ofornpanies shall return to the named insured the unearned portion the companies, fees and expenses of independent adjusters, attor.Iid by such insured.
neys' fees and disbursements, expenses for expert testimony

The named insured shall rasintain records of the information inspection and appraisal of property, exarnination, Lray or,
ecessary for premium compuration and shall send copies of such autopsy or medical expenses of r.ny kind;
ecords to the companies as directed, at the end of each calendar

(c) payments for expenses incurred by the companies in investigar- 'j
ar, at the end of the policy period and at such other times during ang an occurrence resulting in bodily injury or property da.nage jhe psiicy period as the companies may direct. or so minarmring its errects.

,

Each payment made by the companies in discharge of their obliga.
,

NSPECTION: SU$ PENSION The companies shall be permitted to tions under this polier or for expenses incurred in connection with
spect the insured's premises and operations and to examine and such obhgations snail , reduce by the amount of such payment the
udit the insured's book and records at any time, as far as they lirnit of the companies liabihty under than pohey,
late to the subject maiar of this insurance. If, during the policy period or subsequent thereto, the tctal of
If a representative of the companies discovers a cordition which ecch payments made, by the companies shall exhaust the li: nit of

e> res to be unduly dangerous with respect to the nuclear energ, the companies' liabi sty urder this pokey, all liabihry and obhga.
and which is within the control of the insured, a represents, tions of the comparu i under this poher shall thereupon terminate3

e or the companies rr.sy request that such condition be corrected and shall be coretum tiy presumed to have been discharged. This
hout delay. In the event of non-compliance with such request, a pohe,y, if not theretofore canceled, shall thereupon automatically
esentative of the companies may, be written notice to the named terrosnate.
red, immediately suspend the ins'urance with respect to such Regardleo of the number of vears this polier sha!! cet%e in-E9 . * r ,1 or srh sur e- im dall tarh* a ! f * f:rce :nd " n - m ,r a to W c w i: := p.:.

.

'"

.e stared in a wr:rtta r.orice tram tse compames a the naceo ne hnut c: tse cu :ames' hasisity stated in the dni tan: , , ,s.isured that such condition has been corrected, not be cumulative from year to ye:r.

PACC4
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NUCLEAR ENERGY LIABILITY INSURANCE
:. -

_

.

MUTUAL ATOMIC ENERGY LIABILITY UNDERWRITERS

.

-
.

Amendment of Exclusion (d) Endorsement
Nuclear Energy Liability Policy (Sunnlier s and Transnorter's Form)r

!

.

It is agreed that:

(1) Exclusion (d) is amended to read as follows:
(d) To bodily injury or property damage arising, directly

or indirectly, out of an explosion, however caused, of
an atomic weapon.

. (2)
The tem " atomic weapon" has the meaning given it in the Atomic Energy2

Act of 195h, or in any law ar.endatory thereof.
m .,

; ',

u

..

,

i

", '

l.

Effective Date of
this Endorsement October 11, 1980 To form a part MS-86

.. of Pohey No

m m mS ces, W .Issued to
..

'

_

Date of Issua
.

[-

For the Subscribing Companies

MUTUAL gOMIC ENDRGY LIABILITY UNDERWRITERS
,7. O ! l.)Cn ~.:,JAT1ES S. MEr.172 ; a cc,;,;pf,. 7.

> By sourutAsr. ixc."
. . _ _ _ _

+ ~s i su. . .c. o . .. c. , ...E. / s*j;7g 3 3
AII.Al' , GI:..4,,p/

.,

Endorsement No. 4
Counternigned by / AlTM u

NE 23
.

Aurnniumi iiwn,[jurrm:

- - _ _ . .
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agreed to provide insurance, or for which the Insured (s) are liable, all
wt .e 'such property is situated at a location specified herein; auch
loss, however, shall be adjusted with and payable to the Member g

.

Insured (s) unless otherwise provided .in the Declarations, w
_

VIII. REMOVAL FROM PREMISES
.

If property covered hereunder is necessarily removed from any
location specified in the Declarations for preservation from imminent

'

physical damage, this Policy also covers such property, for a period of
) thirty (30) business days, during removal, at any place to which such

property has been removed, and during return; provided, however , this
provision does not apply to loss by radioactive contamination. The
Mamber Insured (s) shall notify the Insurer of any such removal within ten
(10) bu siness days af ter its commencement.

IX. EXCLUSIONS

This Policy does not insure against loss by:

(1) gradual accumulation of radioactive contamination;

(2) radioactive contamination at any location specified in the
Declarations, resulting from matter released from any source
outside the premises of that location, but this exclusion shall
not apply to radioactive contamination resulting from matter
released from any source while such source is in transit from
any location specified in the Declarations; ||h:

(3) neglect of the Insured (s) to use all reasonable means to save
and preserve the property at and after a loss;

(4) unexplained or mysterious disappearance of property, or shortage
disclosed upon taking inventory;

( 5) any fraudulent, dishonest, or criminal act done by or at th e'
instigation of any Insured, partner or joint adventurer in or of
any Insured, an officer, director or trustee of any Insured;

(6) order of civil authority except acts of destruction at the time
- of and for the purpose of preventing the spread of fire,

provided that such fire did not originate from " War Risk" as
herein' excluded;

(7) theft, pilferage, burglary, larceny; appropriation or
concealment of any property by any person to whom the property
covered is entrus ted;

9
-6-

..

--mens.--m.-



-- - .~ . . .~

.
.

..
.

.

.

( 8) depletion, depreciation, wear and tear; deterioration, including
that of fuel element cladding;

O (9) or attributable to manufacturing or processing operations which
result in damage to stock or materials while such stock or
materials are being actually worked upon;

(10) dampness, dryness, or extremes or changes of temperature of the
a tmosphere; rust, corrosion or erosion; unless caused directly
by a peril not otherwise excluded;

(11) flood, surface water, waves , tidal water, or tidal wave,
overflow of streams or other bodies of water, or spray from any
of the foregoing, all whether driven by wind or not; water which
backs up through sewers or drains; water below the surface of
the ground including that which exerts pressure on or flows,
seeps or leaks through sidewalks, driveways, foundations, walls,
basements or other floors, or through doors, windows or other
openings in such sidewalks, driveways, foundations, walls,
basements or other floors; release of water impounded by a dam; ,

unless otherwise provided by endorsement added hereto;

(12) earthquake, volcanic eruption, landslide, subsidence or sinking
of land or other ear th movement, settlement or other movement of
foundations, unless otherwise provided by endorsement added
hereto; and

()(13) winds to rm, tornado, or hurricane, unless otherwise provided by
endorsement added hereto.

With respect to Exclusions (7) to (13) inclus iv e , the Insurer shall
be liable if a' peril not otherwise excluded ensues, but then only for
the loss caused by the ensuing peril.

This Policy does not cover:
.

(14) accoun ts , bills , curr ency, deeds , evidences of debt, money or
securities;

(15) (a ) records, manuscripts and drawings, for loss in excess of
their value blank plus the cost incurred for actually
transcribing or copying them, except as provided in (b) ;

,

(b) media, data storage devices, and program devices for
electronic and electro-mechanical data processing or for
electronically controlled equipment, for loss in excess of
the cost of reproducing such media, data storage devices,
and program devices from duplicates or from originals of
the previous generation of the media, and no liability is
assumed hereunder for the cost of gathering or assembling
information or data for such reproduction;:

-7-
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- (16) land, unless otherwise provided by endorsement added hereto;

f (17) foundations, and underground supports, brick, stone or concrete
- foundations; piers or other supports which are celow the g

undersurface of the lowest basement floor, or, where there is no W
; basement, which are below the sur face o f the ground , unless
j otherwise pr,ovided by endorsement added hereto;

(18) animals , lawns , plan ts , shrubs or trees;

! (19) vehicles licensed for highway use, aircraft or watercraf t,
except when such vehicles, aircraf t or watercraf t are being used

- for the servicing of or in connection with the operation of the
= property covered by this Policy;
-

(20) any loss , to the extent it is collectible , from a contr actor ,
manufacturer or supplier of machinery, equipment or other
property under a guaranty or warranty, whether or not such

'- contractor, manufacturer or supplier is included as an Insured
in this Policy;

.

' (21) the cost of making good any faulty' workmanship, material,
construction or design; provided, however, the Insurer shall be
liable if a peril not otherwise excluded ensues, but then only
for the loss caused by the ensuing peril.

X. WAR RISK EXCLUSION

The Insurer shall not be liable for loss caused directly or ||k
_

indirectly by:

(1) hostile or warlike action in time of peace or war, including
action in hindering, combating or defending against an actual,
impending or expected attack by any government or sovereign
power (de jure or de facto) , or by any authority maintaining or
using military, naval or air forces; or by military, naval or
air forces; or by an agent of any such governmenC, power,
authority or forces;

I ( 2) any weapon of war employing nuclear fission or fusion whether in
time of peace er war;

(3) insurrection, rebellion, revolution , civil war, usurped power ,
or action taken by governmental authority in hindering,
combating or defending against such 'an occurrence.

..

XI. COINS UR ANCE
._

1. The Insurer shall not be liable for a greater proportion of any
loss to the property covered hereunder (including debris removal and--

O
'

-8-
_
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Endorsement No. FIVE

q
f NUCLEAR MUTUAL LIMITED

'

HAMILTON, BERMUDA .

FIRE DAMAGE EXCLUSION ENDORSEMENT
.

..

This Endorsement (the ;' Endorsement") made by and among
the undersigned Member Insered(s) (hereinaf ter ecliectively
referred to as the " Member Insured (s)") and Nuclear Mutual

' Limited, a Bermuda mrtua' :ompany with limited. liability
(hereinafter referre3 to as the " Insurer").

In consideration of the mutual terms, covenants and cen-
ditions contained herein and in reliance on the representa-
tions and warranties set forth herein, the parties hereto do'

hereby agree as follows:
'

This Endorsement is attached to and forms a part ofl.
Policy No. P83-001 of Nuclear Mutual Limited (the " Policy")

Standard
3 -

and is effective from 12 01 a.m. onpp-n 1. 1oog,

Time in Hamilton, Bermuda,

2. This Endorsement shall be applicable to the following *i

property:

' The Construction Support Facilities as shown on
- - the attached schedule.

&

It is hereby agreed and understood that this Policy does3.'

insure against loss to the property described in paragraphnot
2,or the contents thereof, caused directly or indirectly by,

Lf
'? fire, lightning or explosion, or any peril which ensues
.-' therefrom.

4. In every other respect, the provisions and stipulations)
-.

of the Policy to which this Endorsement is attached remain
ch unchanged.

I 5. This Endorsement does not increase the amount of insurance
.9

provided under the Policy.
..

-5
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;
~ IN WITNESS WHEREOF, the parties hereto have caused this

Endorsement to be executed and attested on their behalfs.
.

Insurer
.

NUCLEAR MUTUAI., LIMITED

Hamilton, Bermuda

Date April 6, 1983

h f . T @$h By %
'

Attest
C.Q.S. Jackson - General Manager

.

Mert.ber Insured (s)

ALABAPA POWER COMPANY

Hamilton, Bermuda

Date April 6,- 1983 -

/ / I Sf/- #
y. 'C .

Attest. ' 'T By~ . , _

Butterfielda
/_ attor'n @ Fabt

Date
.

Attest By

_ _ _ _ _ _ _ _ _ _ _



-
.

*

.

- .

SCHEDULE FOR ENDORSEMENT NO. FIVEj

x FIRE DAMAGE EXCLUSION ENDORSEMENT
. )
| '"'' REPLACEMENT COST VALUE

BUILDING DESCRIPTION (BUILDING AND CONTENTS)

Paint Office S 39,537

Paint Buildings 161,325

Solvent Storage Shed 11,192

Sand Storage Shed 15,883

Nuclear Coatings Storage 52,294

Carpenter Shop 90,338

Insulation Shop 118,223
,

Bottle Storage 15,168

Quality Control Lab 71,500

Civil Warehouse 893,175

Quality Control Offices 68,950

Trailer (1) 37,826

Trailers (10) including 4
double-wide 516,458

Trailer (1) 37,826
|
| *

Compressor Shed 49,392

Surplus Materials sarehouse 1,118,386

GPTS Building 40,846

TOTAL S 3,338,319

|

. .-
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neurred under this Policy or any other insurance agreement entered into
the Insurer.

2. The assets of the Insurer consist primarily of the premiums and
rotrospective premium adjustments paid to or callable by the Insurer from
its member insureds, including the Member Insured (s) under this Policy,
reduced by all administrative and other expenses incurred by the Insurer

,

cnd by all previous losses and the costs thereof incurred by the Insurer
under insurance policies issued by it.

V. GENERAL COVERAGE

1. The Insurer, in consideration of the Premium and the
R9trospective Premium Adjus tment, and subject to the provisions and
stipulations herein or added hereto, agrees to indemnify the Insured (s)
cnd legal representatives, to the extent of the actual cash value of the
property at the time of loss, but not exceeding the amount which it would
coct to repair or replace the property with material of lika kind and
quality within a reasonable time af ter such loss, without compensation
for loss resulting from interruption of business or manufacture, nor in
cny event for more than the interest of the Insured (s), against ALL RISKS
OF DIRECT PHYSICAL LOSS INCLUDING GENERAL AVERAGE AND SALEGE CHARGES,
EXCEPT AS HEREINAFTER PROVIDED, to the property described in the
De-larations while in transit as set forth and limited in the
tk larations.

2. This Policy is made and accepted subject to the foregoing
provisions and stipulations and those hereinaf ter stated, together with
cuch other provisions and stipulations as may be added hereto, as
provided in this Policy. The policy period and the limit (s) of insurance
cro stated in the Declarations.

VI. EXCLUSIONS .

This Policy does not insure against loss by:

4 (1) gradual accumulation of radioactive contamination;

(2) radioactive contamination emanating from any source other than
the property described in the Declarations;

(3) neglect of the Insured (s) to use all reasonable means to save
and preserve the property at and after a loss, or when the-

property is in danger of physical damage;

(4) depletion, depreciation, deterioration or wear and tear;

(5) dampness, dryness, or extremes or changes of temperature of the
atrosphere; rus t , corrosion or erosion;

5--
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g6) delay, inherent vice, loss of use, or loss of market;
;

(7) infidelity or any dishonest act on the part of the Insured (s) or
any party at in ter es t , his or their employees or agents or
others to whom the property may be entrusted, carriers for hire
excepted;

(8) (a) hostile or warlike action in time of peace or war,
including action in hindering, combating or defending
against an actual, impending or expected attack

(i) bp any government or sovereign power (de jure or de
facto) or by any authority maintaining or using
military, naval or air forces; or

(ii) by military, naval or air forces; or

(iii) by an agent or any such government, power , au thority ,

or forces;

(b) any weapon of war employing nuclear fission or fusion
whe th er in time of peace or war;

(c) insurrection, rebellion, revolution, civil war, usurped
power, or action taken by governmental authority in
hindering, combating or defending against such an g
occurrence;

(9) seizure, destruction or confiscation by order of any government
or public authority, or risks of contraband or illegal
tr anspo r ta tion or tr ade .

VII. DEDUCTIB LE
.

Ecch loss shall be adjusted separately, and from the amount of each
.sc there shall be deducted the Deductible Amount stipulated in the
cicrationc or, if there is contributing insurance , the Insurer's
o-rata share thereof; provided however, the ceductible Amount shall not
d: ducted from losses resulting from direct physical loss, including

noral average and salvage charges, to:

(1) reactors containing fuel,

( 2) reactor components con taining fuel,

(3) nuclear fuel (including spent fuel), and

(4) fissionable materials (U235,U23 3, Pu)

0
6--
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This policy does not apply: nor shall the Company be liable for any loss covered in-

whole or in cart by any contract of insurance carried by the
(1) to loss from an Accident caused directly or indirectly by Insured, which also covers any hazard or pent of nuclear

(a) hostile or warlike action. including action in hindering. reaction or nuclear radiation; *

combating or defending against an actual, impending (3) to any increasein tne less necessitated by any ordinance,or expected attack. by
law. or regulation, rule or ruling regulating or restncting re-

- (i) any government or sovereign power (de jure or de pair, alteration, use, operation. construction or installation;
f acto) or any authonty maintaining or using military.
naval or air forces. (4) under Sections 1.11 and til to loss

(ii) military. naval or air forces. or (a) from fire concomitant with or following an Accident or

(iii) an agent of any such government. power, authority m me use d watem ser mans to eqush Me.
or forces; (b) from an Accident Caused directly or indirectly by fire or

o the use of watem omer means to extsgmsh h(b) insurrection. rebellion, revolution. civil war or usurped
power. including any ac* ion in hindering. combating or (c) from a comOustion explosion cuiside the Object con-
defending against such an occurrence, or by confisca. Comitant with or following an Accident.
tion by order of any government er public authority; (d) from an Accident caused directly orindirectly by a com-z

(2) to loss, whether it be direct or indirect, proximate or on exclosion Mside me ht
remote. (e) from flood unless an Accicent ensues and the Com-
(a) from an Accident caused directly or indirectly by nu- cany shall then be liable only for loss f rom such ensuing

Accident.cfear reaction. nuclear radiation or radioactive contam-
ination. all whether controlled or uncontrolled; or (f) from delay cr imerruction cf business or manufacturing

- (b) from nuctear reaction. nuc! ear radiation or radioective
r pr cess.

centamination. all whether controlled or encontrolled. (g) from lack of power. light. heat. steam or refngeration.
caused directly or indirectly by, contributed tc or aggra. and
vated by an Accident; (h) from any other indirect result of an Accident.

,,(...--....
%o\o '.J. J\s.

1. (a) LIMIT PER ACCIDENT. 2. EARTHQUAKE LIMITATION.
The Company s total liability for loss from any One Accident With respect to loss resulting directly or indirectly from
shall not exceed the amount specified as Limit per Acc dent earthcuake:
in the Declarations of the policy for the Location of the Obiect (a) This policy does net acoly unless an Accident ansues
to whi.'h the Accident occurred. !f One Accident occurs to and the Company shall then be liable on'y for Ic7 from
more than or'e Oblect. the Limit per Accident applicable to such ensuing Accident.
said One Accident shall not exceed the highest Limit per Ac- (b) The term ' carthcuake" shall include but shall net be
cident soecified as aoplicable to any one of tne said Objects limited to landslide. subsidence. tsunami or any otner
The term "One Accident ' shall be taken as including all re- earth movement which is directly caused by or resulting
sultant ce concomitant Accidents whether to one Object or from earthouake.
to more tnan one Object or to cart of an Obiect. The inclusion (c) The totatliabilityof theCompanyforanyOneOccurrence
herein of more than one Insured shali not operate to increase with respect to Sections 1.11 and Ill and the Endorse-
the limits cf the Company s liability ments of the policy shall be the larger of the following:
1. (b) LIMIT OF LI ABILITY-SECTION 11. i. $ 100.000. or

The limit of tne Company s liability shall be an amount ecual 'i. 20% of the sum of the acclicable limits under this
to the difference between tne Limit per Accident and the policy and its Endorsements.
amount paid under Section I provided that the Company s but in no event shalt the said liability exceed $2.500.000."

tota: liability under Section il shall not exceed $1.000 (d) The term One Occurrence" shall be taken as including

1. (c) LIMIT OF LI ABILIT f-SECTION lit. all earthcuakes within any period of seventy-two con-
secutive hours-

The timit of the Comoany s liability shall be an amount ecual
to the difference betweer the Limit oer Accident and the (e) If loss at two or more Locations is invcived in One Oc-

.

su f the amounts of foss recuired to be caid under Sec- currence the Deduct;ble provisions of this colicy and its
Endorsements shall acoly separately to loss and ex pense

-

at each of me said Locations
subject to any it svidual limits on tne amount of loss cay- (f) The crovisions cf this Ccndition sha|| not acoly if the sum

,

able uncer Sections 1. II and til of the policy as specified in of the accacaote limits is 5100 000 or lessEndorsement A of the pohey as being cart of and not in add -
tion to the said Limit per Accicent

BOILER AND MACHINERY INSURANCE _ ___ _ .__ ___ .

_
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The Insurer 's obligation to pay the Weekly Indemnity shalls

terminate when the Outage has ended. Payments for partial

weeks of an' outage shall be prorated.'

3. If there is an Outage of more than one Unit

by reason of the same incident, the Weekly Indemnity
per Unit shall be limited as follows: '

Number of Units Per Unit Indemnity
Simultaneously Out of Service (% of selected recovery)

.

1 100% of single unit recovery

2 80% of single unit recovery

3 60% of single unit recovery

4
~

50% of single unit recovery

Upon start-up of an affected Unit, these limitations on Weekly

Indemnity * payments, if still applicable, will apply only to
those Units remaining aff ected.' .

4. In no event shall ,the Insurer be.. liable for more than
the' Limit of Liability specified in the Declarations.

VI. EXCLUSIONS
,

1. This Policy does not cover any Outage resulting from:

I

- 13 -
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(a) Gradual accumulation of radioactive
contamination;
,

<

.

(b) Radioactive contamination at the Site

specified in the Declarations resulting
from matter released from any source

outside the premises of that Site, but

this exclusion shall not apply to

radioactive contamination resulting from
matter released from any source while

such source is in transit from the Site
specified in the Declarations;

_

(ic) Any fraudulent, dishonest, or criminal

act done by or at the instigation of a

Member Insured (s), partner or joint
adventureri$orofanyMember
Insur ed (s ) , an officer, director or

trustee of army Member Insured (s);
.

(d) Order of civil authority except acts of

destruction at the time of and for the
purpose of preventing the spread of fire,

provided 'that such fire did not originate

from " War Risk" as herein excluded; '

1

14 --

- ___-_ - __ -_ _.
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l
(e) Any governmental act, decree, order,

regulation, statute or law prohibiting
orpreventing, directly or indirectly, the

commencement, recommencement or continua-

tion of any operations at the Site

.specified in the Declarations;

(f) Any local, state or federal ordinance or

law regulating construction or repair of
.

buildings or structures, or suspension,

lapse or cancellation of any lease or
;

license, contract or order, or

interference at the Site specified in the -

Declarations by strikers or other persons

with rebuilding, repairing or replacing
'

the property or with the resumptica or

continuation o'f business. .

(g) Depletion, depreciation, wear and tear,
.

or deterioration, including that of fuel

element cladding: -

'

(h) Dampness, dryness, or extremes or changes

of temperature of the atmosphere; rust,
..

15 --
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corrosion or ero3 ion; unless caused

directly'by a peril not otherwise
'

excluded;

.

2. With respect t'o Exclusions (g) and (h) inclusive, the
Insurer shall be liable for any outage resulting from an
ensuing peril not otherwise excluded, but then only for the
loss caused by the ensuing peril.

VII. WAR RISK EXCLUSION
,

The Insurer shall not be liable for loss caused
directly or indirectly by: '

.

1. Hostile or warlike action in time of peace
or war, including action in hindering, com-

bating or defeitding against an actual, '

impending or expected attack by any govern-

ment or sovereign power (de jure or de

facto), or by any authority maintaining
or using military, naval or air forces; or

by military, naval or air forces; or by an

agent of any such government, power,

authority or forces:

- 16 -
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2. Any weapon of war employing nuclear fis-

sion or fusion whether in time of peace or
war; or

.

~

3. Insurrection, rebellion, revolution, civil

war, usurped power, or action taken by

governmental authority in hindering,
combating or defending against such an

occurrence.

VIII. APPORTIO'NMENT
.

l. The Insurer shall not'be liable (a) for a greater
'

proportion of any loss than the amount of insurance under this

Policy bears to the whole amount of insurance, written upon the
iden,tical terms, provisions and stipulations contained in this
Policy, whether collectibl$ or 'ot,n nor (b) for a greater *

proportion of any loss than the amount hereby insured bears to

all insurance, whether collectible or not,, covering in any

manner such loss or which would have covered such loss except

for the existence of this insurance; except that if any type of
insurance not written upon the identical terms, provisions and

stipulations contained in this Policy applies to any loss to
which this insurance also applies or would have applied to any

'

- 17 _
-
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within a reasonable time, on givir'g t'otice of its intention so 20. Assignment of Policy. This pohcy shall be void if assigned or
to do within sixty (60) days aP'r the receipt of the prouf of transferred without the written consent of this Company.
oss herein required. 21. Cancallation. This pohcir rmy be cant Wed by' the insured

IL Abandonment. There can be no abandonment to the by surrender thereo f to the Company of any of its
Company of any property. auth rized agents r by mailing to tne Comoany written,

notice stating when thereaf ter such cancellation v'all be
18. Suit. No suit, action er proceeding for the recovery of any effective. This policy may be cancelled by the Company by

claim under this policy shall be sustainable in any court or mailing to the insured at the address shown in this policy or
law or equity unless the same be co nmenced within twelve last known address written not.ce stating when. not less than
(12) months next af ter discovery by the insured of the five (5) days thereaf ter. such cancellation shall be effective.
occurrence which gives rise to the cf aim. provided however. The mailing of notice as aforesaid shall be sufficient proof of -
that if by the laws of the State within which this policy is notice. The time of surrender of the effective date of the
issued such firmtation is invalid, then any such claims shall be concellation stated in the notice shall become the end of the
void unless such action, suit or proceeding be commended policy period. Delivery of such written notice either by the
within the shortest limit of tsme permitted by the laws of Insured or by the Company shall be ecuivalent u maihng.
such State.

19. Appraisal. If the insured and the Company fail to agree as to if the insured cancels, earned premiums shall be computed in
accordance with the customary short rate table andthe amount of loss, each shall, on the written demand of

either, made within sixty (6C) days af ter receipt of proof of procedure. If the Comoany cancels, earned premium shall be

loss be the Company, select a competent and disinterested computed pro rata. Premium adiustment rnay be made at the

appraEr, and the appraisal shall be made at a reasonable time cance!!ation is effected and,if not then made, shall be

time and place. The appraisers shall !;rst select a competent made as soon as practicable after cancellation becomes

effective. The Company's check or the checx of itsand disinterested umpire, ano failing for fif teen (15) days to
representative mailed or delivered as aforesaid shall be aagree upon such umpire, then, on the request of the insured
sufficient tender of any refund of premium due to theor the Company, such urnpae shall ce selected by a ;udge of

#a court of record in the State in which such appraisM is

oending. The aporaisers shall then a;: praise the loss, stating 22. Conformity to Statute. Terms of this policy which are in
,eparately the actual cash value at the time of loss and the conflict with the statutes of the State v,herein this policy is'

amount of loss, and faihng to agrae shall submit their issued ara hereby amended to conform !o such statutes.

differences to the umoire. An award in writir'g of any two 23. Changes. Notice to any agent or knowledge possessed by any
shall determine the amount of loss. The insured anet the agent or bv any other person snail not ef fect a waiver or a
Company shall eacn pay his or its :hosen appraiser ano snali change in any part of this pokey or estco the Company from
fAar equally the other expenses of the appraisal and umpire, assert:rg any right under the terms of this poisCy, nor shall
The Company shall not be heid to have waived aay of its the terms of this policy be waived or changed, except by
rights t**f any act relating to appraisal endersement issued to form a part of this cohey

EXCLUSIONS

2, PERlLS EXCLUDED This Po"Cy does not insure apinst loss, damz;e or expense caused directly or inddectly by.

. A (1) Hostile or wart.ke action in tm'e of peace or war,includir'g Jction m hindering, combating or defending agamst
an actual impending or espected attack, (a) by any government or sovereign power (de sure or de facto), or by any
authority maintainerig cr using maht3ry, naval or air forces; or (b) by mihtary, naval or air Mrces; or (C) by an agent
of any such government, cower, authority or forces.

(2) Any weapon of war e~ cloying atorsic fission or radioactive force whetner in time of peace or war;

(3) Insurrection, rebelhon. revolut.cn, civ! war, usurped power, or action taken by governmental authority en
hmdering combating or defending against such an occurrence, sesture or destruction under quarantine or Customs
regulabons, confiscation by order of any government or pubhc authority, or risks of contraband or illegal
transportation or trade.

8. Nuclear reaction or nuclear radiation or radioactive contammahon, all whether. controlled or uncontrolled, and
whether such loss be f rect or indirect, proximate or remote or be in whole or in part Caused by, Contributed to, or
aggravaied by the perl (s) insured agamst m this Pohcy, however, subject to ine foregoing and all provisions of thisi

Pnhcy,4 rect loss by fire resulting from nuclear reaction or nuclear #adiation or racioactive contamination is ir'sw edr

apnst hy th.; Pnh,v.

e,orea am ne *.e me c'N CMce r
he W,taess Whered, b y, esecu ed ar'd altested thm presents. bui ** * p.>eac v shasi ne t be uhd unieu coun W. ycJ % .i dui,r

wpan, ae tr e ar.,nc , he,e.rttem,e war...ne;

9% >. g
. *s,_' J ...,_....:

Amee.can wo** Assurance Co.auviv Pees.cen t at
Nationai Usinon F ase istlest.idCe C.Ww riv of Pitt t0ur'4n.P A.
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DATA REQUEST ITEM 5

(A) Plant Closed to Service:
- Land $ 1,454,214
- Nuclear Production 1,623,331,486
- Transmission 21,132,620
- Nuclear Fuel - Closed to Service 231,855,236

Total Plant Closed to Service 1,877,773,556

(B) Accumulated Provision for Depreciation
and Amortization:

- Land -

- Nuclear Production (See Note 1) 222,790,245
- Transmission 2,406,603
- Nuclear Fuel - Amortization of original

cost (See Note 2) 153,736,148-
Total Accum. Prov. for Depr. & Amort. 378,932,996

(C) Net Adjusted Investment (A-B):
- Land 1,454,214
- Nuclear Production 1,400,541,241
- Transmission 18,726,017
- Nuclear Fuel - Net Adj. Inv. 78,119,088

Total Net Adjusted Investment $1,498,840,560

Notes:

1 - Does not include decommissioning in the amount of $11,621,077.
2 - Does not include nuclear fuel disposal amortization of $60,973,862.

J

_ _ _ _ - _ _ . ___ _.
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DATA REQUEST ITDi 6

(Includes Derivations and Work Papers

for Plant and Fuel)
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COMPUTATION OF EXCESS CAPITAL COSTS DUE TO NUCLEAR OWNERSHIP

Addition to Total Cost of Capital Due to 75 Basis Points
Nuclear Construction and Operation *

Plant Farley as a % of APC Net Plant 31.4%

Cost of Capital Penalty Attributable to 75 + 31.4% =Plant Farley 239 Basis Points

Less: Cost of Capital Premiums Already 31.4% X 239 = 75
Accorded to Plant Farley

. Total Cost of All Capital Penalized by 164 Basis Points'
Nuclear Construction

This 164 basis points rounded to 165, was included in " Capital Costs
During Fabrication in Excess of Booked."

* Based upon financial judgment, supported by opinions of respected
investment analysts such as Mr. Paul Owen of Massachusetts Financial
Services and Mr. Chris Young of Donaldson, Lufkin & Jenrette Securities
Corp., investors demand a premium of approximately 75 basis points on
all securities issued by a utility involved with the building and
operation of nuclear facilities.
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Al.ADAMA POWER (:OMPANY'
-.--.--.-- ----- ----

iflucl ear Income Ta:: Adder Summarized
. .

|
Farley Asset Sale .

Jtil y 1, 1983

,

l Nucicar
j ----_-- -- --- -_.--_-__

Production Fuel
_

.._------ - - - - - _ - - - - - -
1

Otidi t i onal It. ems
- - _ _ _ _ - _ . - - - - . -

69520000 5765000Ownership Risk *

114200000 0
Devalued Stocle - - - _ --_-_ _ - - - - - - - - - - - _ _

103720000 5765000Tota 1

.474923 .474923
Ta:: Ratu - - _ _ - _ _ . _ _ _ _ _ _ _ _ - _ _ - _ - - - _ - _ . _ ,

07252054 2737931I a:: Liabi1ity

.525077 .525077
liec i pr uc al Rate

-- - = - - _ - _ - _ _ _ _ _ _ _ - _ - _ - - _ .

Income Ta:: Adder 166171540 5214342

79484036 3700564OLher Propert.y
- - - - - - _ ----__.._------__ _

~

Fo t.al Income Ta>: Adder 245656376 0914906
======unn====== ==============
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Derivation of
' Entitlement Fee

For Sale of Nuclear Plant
to Alabama Electric

(S X 1,000)

[1. Management and Construction
,

- Services Fees:

a) Craf t Labor Management - 3% of Craf t Labor Costs (1) $10,793-

-b) . Construction Materials & Subcontract Management - 3,293

2% of Material Cost and Subcontract Cost (2)

-. c) Construction Management Services - 20% of Costs of 39,616
Supervisory Personnel and Overhead (1)

h

Deduct total-fees paid Daniel Construction Company (10,887)

-TOTAL MANAGDfENT & CONSTRUCTION SERVICES FEES- $42,815
4

'2. Fee for_ Provision of Construction Equipment - 30% of Cost 5,552
,

of APC0 Owned Equipment used on construction

~ .. Fee for Provision of Procurement Services for Major 71,7043

Equipment Contracts - 20%1of Contract-Prices'(2)

4. - Fee for Provision of Access to Licensed and Developed Site - ~50,000
'

Estimate of Value of Limited Resource
~

$170,071

_

. (1), Conservative estimate of conventional charges imposed by contractors building '
: nuclear plants.

-(2)L Represents payment of costs' of expertise in procurement services furnished
'by. Alabama Power'and its agent, Southern Company Services, Inc. not other-
wise reflected in~ costs.

~

a

1
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Calculation of Other. Adverse Consequences
Associated'with Building Plant Farley

Compensation for Sale of Plant Financed

With Common Stock Sold Below Book Value

Construction Actual Adjusted Required
Expenditure Equity Book Book Equity

Stream Ratio Value Value Premium
($2) % (SE)

1968 S 0.4 32.7% $13.95 S 0--

~1969 2.0 33.2 15.21 0--

1970 6.8 33.1 16.33 0--
'

1971 43.9 32.8 17.08 0--

1972- 88.2 31.7 18.07 0--

1973' 191.0 30.9 18.22 $18.81 1.9 -

-1974 200.6 30.8 16.58 18.93 8.8
1975 ~196.8 30.1 16.89 20.12 11.3
1976 173.8 31.4 16.81 20.57 12.2
1977' 183.5 31.2 17.21 21.49 14.2
1978 124.1 27.4 17.05 21.68 9.2
1979' 101.1 27.7 16.80 22.02 8.7r

1980- 146.7 30.9 16.80 23.40 17.8-

1981 122.2 29.9 -16.35 24.39 18.0
1982 67.4- 31.9 16.78 26.25 12.1

$1,648.5 $114.2

' Required-

3
Equity

Premium .
Adjusted Book Value,, -1 }X Alabama Power X Construction

=
"Actual Book Value ) Equity Rati ExpendituresN N N N

- _.
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/!sbarra Electric Cooperative,Inc.
Post Grfce Box 550
Andabsia, Alabama 36420, ,

(205) 222 2571

Charles R. Lowman
General Manager -

AC
June 24, 1983

Mr. Jesse S. Vogtle
Executive Vice President
Alabama Power Company
P. O. Box 2641
Birmingham, Alabama 35201

Dear Mr. Vogtle:

We are in receipt of the data enclosed with your letter
of June 10, 1983. Although our review of the data is not yet
complete we are able to point out a number of problems with
the Company's proposals for conditions and pricing of owner-
ship access to the Farley units. While we appreciate your
stated assurance of good faith on the Company's part, some of
the Company's proposed conditions and pricing elements are so
outlandish as to raise substantial questions in our minds as
to the seriousness of the Company's position. For example,
the proposal that REA " guarantee" AEC's performance and any
contingent liabilities is wholly unrealistic and unreasonable
-- a fact we cannot believe the Company to be ignorant of.
The proposal that the Company hold a second mortgage on AEC's
electric system is equally ludicrous. Thus, we cannot help
but have doubts regarding the Company's good faith so long as
its proposal contains such terms. Further doubts in this
regard are raised by some of the elements in the Company's
pricing proposal which are designed to earn the Company a
profit as a result of its violatio.n of the antitrust laws.

- These and other aspects of the Company's proposal are
discussed in detail below. The bases of our understanding of

.

the Company's proposal are (1) Mr. Allen Franklin's letter of
April 29, 1983; (2) the Company's explanations during our
meeting in Birmingham on May 24, 1983; and (3) your letter of
June 10,1983. We have generally addressed the items as
listed in the April 29 letter with consideration given to
comments at the meeting and your subsequent letter.

1. We muot first disagree with tce ownership percentage
(5.95%) suggested by APCo. The 243.9 MW AEC on-system peak
cnd the 40 MW deduction for industrial and Florida load were
provided by AEC. However, we estimate the load contributed

THE south's MCST EXPEt:ENCED poWE8 SV PJ COO ERAWE
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Mr. Jbsse S. Vogtle
June 24, 1983
Page 2

by AEC's off-system members to be higher than what you have
utilized. In any case, it appears that your 184.0 MW esti-
mate is at the oelivered level. If this is true, losses must
be added to your estimate to obtain a generation level number
consistent with the generat'on level on-system load. Further
we cannot accept your subtraction of SEPA preference customer
demand from the off-system component. ALAB-646 makes clear
that the proper measure is the pesk load, or demand, of AEC
and off-system members -- not merely the increment of demand
furnished by APCo. As the Board said (13 NRC at 1108)

"AEC suggests instead that the ratio should be
pegged to the load of AEC's on-system and off-
system members and of the applicant at the time
of their respective peak loads. [ Emphasis in
original.]

"We agree with this position of AEC. Basing
the allocation formula on the time of applicant's
peak demand skews the result in its favor. A more
equitable division of ownership would result if the
shares were to be determined by the respective peak
demands of AEC and the applicant occurring during
1976. The license condition we impose is based
accordingly."

There is simply no rational basis for APCo to deduct the SEPA
increment from the peak load measure.

Finally, we note that the Company used 5880.5 MW as the
measure of its peak load, July 26, 1976 at 1:00 p.m. How-
ever, this is not consistent with Company representations
made elsewhere. The Company's 1976 Form 1 and rate case
historical data for July 1976 indicates that the Company's
peak occurred on July 14, 1976 with the hour ending at 4:00

_ p .m . The rate case data also indicates a greater contribu-
tion by AEC members than the 173.3 MW shown in your June 10,
1983 data. We also believe that this number does not include
losses, but is measured at the delivered level.

The Company's computation of AEC's load component is
clearly defective as noted above, and the better measure is
the 410.9 MW furnished to you in my letter of June 4,1982.
While the Company has had this measure for over a year it has
never taken issue with it. Even this measure understates the
load component AEC is entitled to, since it sums AEC's peak
and the demands on the off-system members coircident to

- AEC's peak. Under the Antitrust License Conditions, AEC is
entitled to a measure that sums AEC's peak and the non-
coincident peaks of each off-system member. Thus, the 410.9

_________________
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Mr. Jesse S. Vogtle
~

June 24, 1983
' Page 3

MW measure understates AEC's actual load component under the
ALAB-646 formula.

2. We cannot accept your so-called " estimated reason-
able value" of the plant (line 1 of Ex. I to your April 29
letter). This is simply a blantant attempt by the Company to
profit from its anticompetitive behavior in denying AEC
ownership access to the Farley units for over a decade. The
Antitrust License Conditions base sale to AEC of its interest
on the " costs related to Units 1 and2,"andALABrejected ,

conditions which would afford a " return on the owner s
investment" in the units (13 NRC at 1104) . The Antitrust
License Conditions were affirmed by the Eleventh Circuit --
not modified as the Company now attempts to argue. Any
return to the Company through the guise of using some
replacemnt value concept in pricing the plant would be wholly
unjustified and is rejected. AEC is not willing to purchase
f.ts share of the units on a basis different from what AEC's
costs would have been had the Company complied with the
antitrust laws at the time AEC first requested ownership
access. To purchase its share on another basis would simply
be to reward the Company for its violations of the antitrust
laws -- a result wholly inconsistent with the purposes of
remedial antitrust conditions. The current replacement value
concept suggested by the Company cannot pertain to the
pricing of the plant for purposes of eliminating the anti-
competitive situation produced by the Company.

3. With regarf to the amount of land you propose to
convey (SA.l. of April 29 letter, and data request item 2
map), it appears that you propose to allow AEC to acquire fee
title to only approximately 10 acres. The map appears to
cover nearly 300 acres with mtch of that area utilized for
plant facilities. We cannot see the logic of conveying only
10 acres, and we believe REA will have serious problems with
that concept. It is reasonable and appropriate that AEC

-

acquire an undivided interest in all the land containing
facilities associated with the plant. We have no problem
with an agreement to reconvey at a fair price after decom-
missioning.

4. We find difficulty in your proposed use of a quit-
claim deed (paragraph A.2. of April 29 letter), which we do
not believe is the normal and usual form of conveyance in
Alabama. We have serious doubts that REA would accept that
form of deed.

A proposed acceptable "as is, where is" sale clause is
attached.

. . . . . . .
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Mr. Jesse S. Vogle
~

,

June 24, 1983
Page 4

5. The Company's proposed " incremental cost" concept
(paragraphs A.3., A.4. and B.l.(c)) is unacceptable. AEC's
access to the Farley units has been gained only by the
expenditure of a considerable amount of money, effort and
time by AEC that would not have been required if the Company
had allowed AEC ownership participation in the plant.long ago

i as it should have. We believe there is virtually no
I incremental cost involved in AEC's ownership, and to include

such a clause would only encourage the Company to attempt to
allocate such costs. We do not believe there are any
significant incremental costs; the Company has certainly
failed to identify any. Even if some were to be incurred we
believe it would be equitable at this point to share them.

6. Paragraphs A.5. , A.6. , B l.(d) and (e) dealing with
the liability responsibilities of the parties, are also
addressed by our proposed "as is" clause. We further propose

: the enclosed " limitations of liability" clause in addition.
We cannot agree to hold APCo harmless from claims, by AEC
members or members of members associated with the plant
regardless of ownership or because of AEC ownership; there is
no similar provision for APCo to hold AEC harmless for any
suits of APCo customers arising out of the Farley plant.
These potential costs should be shared pro rata. We also
propose the " uncontrollable forces" clause enclosed herein,
which generally states tha neither party will be in default
due to uncontrollable forces.

.

7. We are in agreement with paragraph A.7. , subj ect to
proper accouncing for cost after joint ownership begins.

8. Regarding paragraph A.8., we believe it is appropri-
ate to waive the right to partition, but need to explore
further the other rights mentioned.

~

would also seem
appropriate for either party to waive (my rights of eminent
domain it might have over the other party in connection with
Farley facilities and land.

-

9. Regarding paragraph A.9., we have no problem with
giving APCo the right of first refusal should AEC desire to
sell its interest in the plant at some future date. We
suggest addressing the method of pricing such a sale after we
have reached agreement upon a pricing methodology for the

- -sale to AEC. We would also want it made clear that a
mortgage, lease back, merger, acquisition, etc., would not
constitute a sale under enis clause.

. .

10. Regarding paragraph A.10. we cannot agree to an
open-ended indemnification as requested. We address the
taxes on the sale itself later.

.- _ _ _ _ _ _
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Mr. Jesse S. Vogle
~

June 24, 1983
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11. In general we can agree to the requirement that the
Company have full authority to make all decisions regarding
the ownership, capital additions, operation and maintenance,
and fuel. However, under these circumstances we do feel that
a "no adverse distinction" clause and a covenant by the
Company to carry out its obligations in accordance with " good
utility practice" is required and reasonable. We enclosed
clauses addressing these issues. We understand that the
Company has claimed concern that these clauses may lead to
disputes. However, we frankly find it hard to image problems
arising under these clauses, and we know of no ownership or
operating agreements wherein problems have arisen under these
clauses.

12. As to paragraph B.l.(a), we are willing to share
costs pro rata on a pay-as-you-go basis. We would generally
agree to pay our pro rata share as the Company pays which
might involve some advance payment of very short duration.
We are willing to pay an appropriate share of A&G expenses,
but.will not duplicate payments made through other rates or
sales. In addition to AEC accepting and agreeing to be bound
.by various contracts, such contracts should be partially
assigned to AEC as appropriate. As to fuel, we may have a
problem with REA regarding paying for something without
acquiring ownership. We would like to explore further
sharing pro rata in the fuel supply arrangements of the
Company, either leasing or ownership, or some combination
thereof as the Company is now utilizing.

13. We repeat that we see no justification for paying
various fees (paragraph B.l.(b) in excess of cost for
operation and maintenance, capital improvements or fuel
costs. We know of no other agreements containing these fees.
The concept of AEC acquiring output of the plant at its
ownership costs does not permit the Company to realize

_
profits from its non-compliance with the antitrust laws.

14. We can generally agree to exclude liability of APCo
to AEC for consequential, special, incidental or indirect
damages, subject to consistency with other clauses we have
proposed (paragraph B.l.(f)) .

15. AEC is willing to pay its pro rata share of decom-
missioning and disposal of nuclear fuel recognizing such re-
sponsibility from the date of closing (paragraph B.l.(g)).

16. We are in general agreement with paying a pro rata
share of any fines or penalties associated with Farley.due to
any incident af ter closing and further subj ect to other

. . - _ - ___- ___ _
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general clauses'in the agreement such as limitation of lia-
bility (paragraph B.l.(h)).

17. We have no problem with the general term of the
agreement (paragraph B.l.(i)) .

18. We have no problem with the Company's general con-
cept regarding insurance (paragraph B.2.(a)). However, we
need to know if it will cost extra for AEC to become a member
of any pool such as NML. AEC would also retain the right to
purchase additional insurance for its benefit should it
desire.

19. Paragraphs B.2.(b), (c), B.3.(a)(8) need to be
developed. However, paragraphs B.3.(b)(5), (6) and (7) are
unacceptable. We are currently studying the feasibility of
various approaches for dealing with future contingencies such
as retrofit and decommissioning costs.

20. We propose that the agreement deal with two classes
of defaults. The first would be for failure to promptly pay
various amounts when due, and the second would deal with non-
monetary matters such as B.3.(a)(9) and (11) . The events of
default listed in paragraphs B.3.(a)(5), (8) , and (10) are
unnecessary, since our proposed clauses or concepts should
cover the former two items and the latter item will be
covered by our covenant in the agreement to pay our pro rata
share of costs. We suggest that the first group of events -

involving default for failure to timely pay money would
provide for a default to occur after fifteen days of any due
date of any payment. Further, AEC could make any payment
under protest subject to other rights that it might have in
the agreement. Finally, a period of 120 days would be
allowed to cure such a default without triggering loss of
plant output or resale to APCo. From the time of default,

-
AEC will be obligated to pay any interest on monies in
default. A lesser (non-monetary) event of default would not
trigger AEC's loss of output or resale to the Company, but
AEC would be obligated for any interest or other costs to the
Company.

21. There are other clauses that we believe appropriate
to the Farley agreement. Without going into detail, they
would include at least the following:

a. A clause obligating the Company to sell partial
requirements power to AEC in accordance with
paragraph 6 of the License Conditions. We propose

. _ _ - _ _ _ _ _ _ _ _ _ _ _ _ .
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that this be as per the Interconnection Agreement
for short term power and at average costs for long
term deficits.

b. A clause specifying that deliveries of power
hereunder would be in accordance with the wheeling
agreements (either Schedule I or Off-System) . Some
modifications will be required to these agreements.

c. A clause providing for waiver of the notice require-
ment for serving more off-system delivery points
with Farley output.

d. A clause providing for the Company to provide AEC
with vaious capital addition, operating and fuel
budgets and projections on an annual or monthly
basis so that AEC can plan for appropriate funds to
be available.

e. A tax clause dealing with payment of various taxes.
A proposed tax clause is enclosed.

f. A clause providing for AEC to audit various costs of
purchase, construction, O&M, capital improvements,
fuel, etc.

g. A clause providing for regulatory approval of the
agreement, and APCo's cooperation in obtaining such
approval.

h. A clause providing for notice to AEC of planned
maintenance and refueling outages, plus as much
notice as possible on a forced outage. This clause
would also provide for keeping AEC informed on an
hourly basis of the output of Plant Farley. A
signal indicating instantaneous output would be

- desirable,

i. A clause providing for access and observation at the
site by AEC or its designees.

j. A severability clause providing for the remainder of
the agreement to remain in effect should some
portion be determined unenforceable or invalid.

k. A clause that the Company will provide to AEC
various cost accounting and financial and operating
statistics on Farley.

_ _ .
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1. The REA required social clauses: Environmental,
Safety, Buy-American, Kick-back, Equal Opportunity,
Non-segregated Facilities, Flood Insurance,
Historical Placec, and Public Officials Not To
Benefit.

We address the cost components below:

22. We rej ect the " reasonable value" estimate for
reasons previously given. The " net aj dusted investment"
appears to represent a basis from which to work. However,
this number must be further adjusted to reflect AEC's
ownership cost, particularly recognizing AEC's interest
during construction and long term financing as though AEC has
been participating from the beginning of the project. This
apprcach is consistent with ALAB-646 s requiring ownership
access by AEC so as to recognize its own cost of money and
censistent with the license conditions requiring good. faith
negotiations which fairly accommodate AEC's interest. For
these reasons we rej ect the " capital costs during construc-
tion in excess of booked," " adjustments for income tax
effect," " entitlement fee," and "other adverse financial
consequences associated with building Plant Farley". -For the
same reasons we must reject your proposed " incremental cash,
gross AFUDC".

23. Regarding the " entitlement fee," we find no logic
behind these calculations other than an attempt to escalate .

the price. Again, considering the posture of this case, and
AEC's attempts to participate from the beginning of the pro-
ject, no entitlement fee is permissible.

24. Regarding sale of stock below book value, we not
only disagree with the concept in its entirety, but we also
cannot relate the price of the stock to be associated with

-

Farley. Any sales of stock below book value would have to be
due to many circumstancer involving the Southern Company
operating companies, and most probably was due to lack of
timely and adequate retail rate relief.

25. Without commenting on the details of the adjust-
ments for income tax effect, we have two serious problems
with any taxes. First, if AEC had been allowed by the
Company to participate in Farley from the time it requested,
these alleged tax problems would have been avoided by the
Company. Since the NRC decision found one of the antitrust
violations by the Company to be the withholding of ownership,
and since APCo has been on notice from the beginning that NRC
might require certain license conditions, AEC will assume no

- _ . . _
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responsibility for any possible tax liability of the Company
in this case, which is simply one of the costs to APCo of
violating the antitrust laws. Second, none of these
calculated taxes would be appropriate under any circumstances
regarding nuclear fuel, since we are only paying for a right
to use the fuel pro rata, and that could not be construed as
a sale requiring the payment of taxes.

26 . Our proposal for the purchase price of the plant
itself, excluding fuel for the moment, would be to establish
a reasonable net adjusted ' investment (less depreciation and
estimated decommissioning costs) as of a date certain subject
to a final audit.

27. Regarding fuel, we would prefer to further explore
the purchase concept versus sharing in Company cost, includ-
ing leases, since it is proposed that we not acquire title in
any case.

We look forward to discussing these matters further with
you next week.

Very truly yours,

ALABAMA ELECTRIC COOPERATIVE, INC.

b d / Mb
/
Charles R. Lo an
General Manager

CRL: elf

Attachments

cc: Robert A. Buettner, Esq.
_

-- . . . - - _ _ _ _ . . . . .
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FARLEY CLAUSE

"As Is" Sale

Farley is to be sold "as is" and "where is". The

Company makes no representstion or warranty whatsoever in

this agreement, express, implied or statutory, including,

without limitation, any representation or warranty as to the

value, quantity, condition, saleability, obsolescence,

merchantability, fitness or suitability for use or working

order of any of Plant Farley, nor does the Company represent

or warrant that the use or operation of Farley will not vio-

late patent, trademark or service mark rights of any third

parties. Cooperative is willing to purchase Farley "as is"
_

and "where is" and'in accordance with the terms and .

conditions of this agreement. Notwithstanding the foregoing,
_

Cooperative shall have the benefit, in proportion to its

interest in Farley, to all manufacturers, vendors, and

-

contractors warranties and all patent, trademark and service

mark rights running to the Company in connection with Farley.
- .

.

. _ -___ . - - _ _ _ _ _ _ _ _ _ _ - - - - - - - _ _ _ . _ - - -
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FARLEY CLAUSE

Limitations of Liability

The Company shall have no liability to the Cooperative

for any loss, damage, or expense suffered by Cooperative or

for any damage to the Cooperative's interest in Farley or any

portion of Farley arising out of or resulting from any action

taken or failed to be taken by the Company or any employee or

agent of the Company pursuant to this agreement unless such

loss, damage or expense results from gross negligence or the

willful, wanton, or reckless misconduct of the Company or the

failure of the Company to use its reasonable best efforts to

conform to Good Utility Practice in discharging its

obligations under this agreement. In the event the Company

in the performance of its duties pursuant to this agreement
_

incurs any liability to any third party, the amount paid by

the Company on account of such liability will be considered

an operating cost and apportioned between the parties.

_ _ _ _ _ _
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FARLEY CLAUSE

Uncontrollable Forces

Neither party shall be considered to be in default or

liable to the other party in performance of any of the

obligations hereunder, other than the obligation of either

party to make payments under this agreement, if the failure

of performance shall be due to uncontrollable forces. The

term " uncontrollable forces" shall mean any cause beyond the

control of the party affected and which, by the exercise of

ressonable diligence, the party is unable to overcome, shall

include but not be limited to an act of God, fire flood,

explosion, strike, sabotage, an act of the public enemy,

civil or military authority, including court orders,

injunctions, and orders of government agencies with proper
,

jurisdiction prohibiting acts necessary to the performance

hereunder or permitting any such act only subject tg

unreasonable conditions, insurrection or riot, an act of the-
,

elements, failure of equipment or inability to obtain or ship
_

materials or equipment because of the effect of similar

clauses on suppliers or carriers. Nothing contained herein

shall be construed so as to require settlement of any strike

or labor dispute in which either party may be involved. A

party rendered unable to fulfill any obligation by reason or

controllable forces shall exercise due diligence to remove

such inability with all reasonable dispatch.

-

_ . _ _ . . .
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FARLEY CLAUSE

No Adverse Distinction

Notwithstanding any other provision of this agreement,

in discharging its reponsibilities pursuant to this

agreement, the Company shall make no adverse distinction

between Farley and any other generating unit in which the

Company has an ownership interest because of the co-ownership

of Farley by the Company and Cooperative. Furthermore, the

Company shall use its best efforts to see that no adverse

distinction is made by the Southern Company regarding Farley

due to the co-ownership of Farley by the Company and

Cooperative.

-

(The above clause should be in each agreement, if there are

separate agreements regarding ownership, operation and fuel.)
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FARLEY CLAUSE

Good Utility Practice

Both parties shall perform their obligations under this

agreement in accordance with Good Utility Practice.

Good Utility Practice at a particular time means any of

the practices, methods and acts, which, in the exercise of

reasonable judgment and in light of the facts (including but
.-

not limited to the practices, methods and acts engaged in or

approved by a significant portion of the electrical utility

industry) known at the time a decision was made, would have

been expected to accomplish the desired result at the lowest
.

reasonable cost consistent with reliability, safety and
. . .

expedition. In applying the standard of Good Utility

Practice to any manner under this agreement, equitable

consideration should be given to the circumstances, require-

-

ments, and obligations of each of the parties. It is

recognized that. Good Utility Practice is not intended to be

limited to the optimum practice, method, or act to the

exclusion of all others, but rather is a spectrum of possible

. practices, methods or acts. Good Utility Practice includes

due regard for manufacturers' warranties, and shall apply not

only to-functional parts of Farley, but also to appropriate

structures, landscaping, painting, signs, lighting, and other

facilities.

.
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FARLEY CLAUSE

Taxes

To the extent possible, each party shall separately

report, file returns with respect to, and be responsible for

and pay all ad valorem, franchise, business, or other taxes

and fees, except payroll and sales and use taxes, arising out

of each party's ownership of Farley. However, to the extent

that such taxes or fees may be levied on or assessed against

the total plant, or its operation, or on the parties in such

a manner so as to make impossible the carrying out of the

foregoing provisions, or upon mutual agreement of the

- parties, then such taxes or fees shall be shared pro rata

based upon the respective ownership percentcges of the

parties.

-

-m----- --mm- im man i ii i
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April 11, 19P4

Mr. Charles R. Lowman
General Manager
Alabama Electric Cooperative, Inc.
P. O. Box 550
Andalusia, Alabama 36420

Dear Mr. Lowman: ,

Mr. Vogtle of Alabama Power Company has asked that I
forward to you a draft of the proposed Purchase and Ownership
Agreement between Alabama Electric Cooperative, Inc. ("AEC")
and Alabama Power Company ( " APCO"-) relating to the sale of an
ownership interest in the Joseph M. Farley Nuclear Plant to
AEC. As you will see from this draft, we also envision a

; Nuclear Fuel Agreement and an Operating Agreement which will
form the Basic Agreements for satisfaction of License Condition
2 under the Farley Licenses. These other two agreements are
being developed and should be available for your review soon.

You will also note that the Exhibits to the Purchase and
Ownership Agreement have not yet been completed, but are being
worked on as well. In particular, Exhibit I, specifying the
price for the sale is being revised and this should be
available by the end of the month.

We felt it important to get these documents to you as they
are completed ratner than waiting to present them as a package
when they are complete. We would appreciate your review and

_ ._ ._
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Mr. Charles R. Lowman
April 11, 1984
Page Two

comments on them on an interim basis; however, we know you will
want to look at the entire proposal relating to the sale of the
plant before making any further commitment on the part of AEC.

Yours very truly,

h
Robert A. Buettner

RAB/jw
Enclosure

cc: d. Biard MacGuineas, Esq.
Mr. O. F. Rogers

.

__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _



|
g sg ,

V \, ,

)-
( ,

's )
ts

v :
N -'a i

,

s

#
'

"
,J, t.

-
,

' '
i, ,

' - +,

I <

, % ,s

's :
c

'

\

lg ]"
V

\*,
.

<

t;

\

i .

r

\

t

s \'

PURCHASE AND OWNERSHIP AGREEMENT FOR JOINT OWNERSHIP
INTEREST IN THE JOSEPH M. FARLEY NUCLEAR

PLANT UNITS ONE AND TWO BETWEEN ALABAMA
POWER COMPANY AND ALABAMA ELECTRIC

COOPERATIVE, INC.

, . , ,

\

|



_ . . _ ~ . . . _ . .

o

-

PURCHASE AND OWNERSHIP AGREEMENT
~

TABLE OF CONTENTS
-

PAGE

ARTICLE I - Definitions.............................. 3

1.01 Actual Cost of Funds During Construction...... 3
1.02 Agreement..................................... 3 --

1.03 Affiliates.................................... 3
1.04 Basic Agreements............... 3..............

1.05 Capacity...................................... 3
1.06 Capability.................................... 4
1.07 Common Facilities..... 4

..
.......................

1.08 Facilities.................................... 4
.

1.09 Farley Nuclear Plant.......................... 4 --

1.10 Parley Unit 1................................. 4
1.11 Farley Unit 2... 5........... .................

1.12 Immediately Available Funds..... 5
-

.............

1.13 Indenture of Mortgage.................. 5......

1.14 Interest Rates.......................... 5.....

1.15 Lien.......................................... 6
1.16 Members of AEC................................ 6
1.17 New Investment......................... 6......

1.18 NRC.................................. 7........

1.19 Nuclear Fuel................................ 7.

1.20 Nuclear Fuel Agreement........................ 7
1.21 Operating Agreement........................... 7
1.22 Operating Inventory...................... 7....

1.23 Percentage Ownership Interest of AEC. 7.......

1.24 Percentage Ownership Interest of APCO... 8... ..

1.25 REA............................ 8..............

ARTICLE II - Purchase of AEC's Percentage Ownership
Interest 8........................... ..............

__

2.01 Purchase of AEC's Percentage Ownership -

Interest in the Facilities at Closing.... 8...

2.02 Conveyances................................... 8
2.03 Limitation of AEC's Rights as Tenant in

Common... 9..................................

2.04 Entitlenent to Capability......... .. . .... 10
2.05 Modification of Capacity Entitlement. 10 "-

... ..

?.06 Second '<ortgage Lien....... ... ..... ....... 11 y.
2.07 Future Property Conveyances... 11.. ....... ....

ARTICLE III - Payments for AEC's Percentage
Ownership Interest. . ................... ..... .. 12

3.01 Payment.. 12............... .. ....... .... ..

3.02 Payments for Retirements and Decommissioning
Costs: Option to Purchase the Facilities..... 13

3.03 Payment for Other Costs.. 15........... .... ..

3.04 Methods of Payment. .............. . .... . 16 '

-

M

r-



PAGE

ARTICLE IV - Representations and Warranties.......... 17

4.01 Representations and Warranties of APCO........ 17
4.02 Representations and Warranties of AEC......... 17
4.03 Survival...................................... 19

ARTICLE V - The Closing and Closing Date............. 20

5.01 Time and Place....>........................... 20
5. 0 2 Termination o f Liability. .'. . . . . . . . . . . . . . . . . . . . 20

ARTICLE VI - Conditions to Closing................... 20

6.01 Conditions Precedent to APCO's Obligations.... 20
6.02 Conditions Precedent to AEC's Obligations..... 24

ARTICLE VII - Nuclear Fuel........................... 27

7.01 Sale and Purchase of Nuclear Fuel............. 27

ARTICLE VIII - Management of the Facilities; "As-Is"
Sale; Liability and Allocation of Risk; and
Contracts for the Facilities....................... 27

8.01 APCO as Agent for AEC......................... 27
8.02 "AS IS" Sale.................. 30...............

8.03 Contracts with Third Parties.................. 31
8.04 Liabilities of the Parties.................... 33

ARTICLE IX - General Covenants....................... 37

9.01 Covenants to Provide Information.............. 37
9.02 AEC's Covenant to Obtain Financing............ 37
9.03 Financial Statements and Other Documents...... 38
9.04 Other Covenants............................... 39

ARTICLE X - Waiver of Partition and Other Rights..... 41..

10.01 Maiver by AEC................................ 41
10.02 Waiver of other Rights of Joirit Tenancy...... 42
10.03 Waiver of Exercise of Eminent Domain......... 42

- ARTICLE XI - Assignment.............................. 43

11.01 AEC's Right to Assign........................ 43
11.02 Restriction on AEC's Rights to Sell or

Otherwise Dispose of Facilities.............. 44
11.03 Decommissioning Adjustment to Transfer Price. 47
11.04 APCO's Right to Assign....................... 48

ARTICLE XII - Insurance.............................. 49

12.01 General...................................... 49

.
. . . _. _ ..

. . --



.
____ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _

.

PAGE

12.02 Nuclear Property Insurance................... 49
12.03 Nuclear Liability Insurance.................. 50
12.04 General Liability Insurance.................. 50
12.05 Workmen's Compensation Insurance............. 50
12.06 Additional Insurance......................... 50
12.07 Allocation and Payment of Premiums........... 51

ARTICLE XIII - Destruction; Condemnation............. 52

13.01 Destruction.................................. 52
13.02 Condemnation................................. 53

ARTICLE XIV - Force Majeure.......................... 54

14.01 Force Majeure................................ 54
14.02 Remedy....................................... 55

ARTICLE XV - Default................................. 56

15.01 Events of Default............................ 56
15.02 Remedies for Late Payments................... 58
15.03 Acceleration................................. 62
15.04 Impact of Default on Entitlement to Capacity

until Cure................................... 62
15.05 Remedies Not Exclusive....................... 63

ARTICLE XVI - Special Remedies....................... 64

16.01 Special Remedy............................... 64
16.02 Rights and Obligations upon Repurchase

or Transfer of Title......................... 66

. ARTICLE XVII - Term of Agreement..................... 67

17.0i Termination.................................. 67
17.02 Measuring Lives.............................. 68

ARTICLE XVIII - Accounting Matters................... 68

18.01 General Accounting Matters................... 68
18.02 Right to Inspect Records, Etc................ 69
18.03 Other Audits................................. 70

. ..

ARTICLE XIX - Consultations and Mutual Cooperation;
Authorized Representatives......................... 71

, - 19.01 Consultations and Mutual Cooperation......... 71
19.02 Authorized AEC Representatives............... 71
19.03 Authorized APCO Representatives.............. 72

ARTICLE XX - Miscellaneous........................... 72

.20.01 Non-Exclusive Sale........................... 72

s

- --

mur<



, . .. .. .... . . . ,. .. . . . . .
- . . . _. , . . -,

.

PAGE

20.02 No Arbitration; Resolution of Dis 72
20.03 Notices..........................putes....... 73............

20.04 Holidays, Business Days...................... 74
20.05 Entire Agreement............................. 74
20.06 Amendments.......................... ........ 74
20.07 Relationship of the Parties.................. 75
20.08 Tax Election................................. 75
20.09 Governing Law ~................................ 75
20.10 No Waiver.................................... 76
20.11 Captions..................................... 76
20.12 Counterparts................................. 76

: ;-. 20.13 Singular and Plural; Gender.................. 76
20.14 REA Required Clauses - Incremental Cost

of Compliance; Remedies for Non-compliance... 76
(A)
(B)
(C)

(1) Buy American...................... 77
--

(2) Historic Places................... 79
(3) Flood Insurance Act............... 79
(4) Public Officials Not to Benefit... 80
(5) Kickbacks......................... 80
(6) Equal Opportunity Clause.......... 81
(7) Nonsegregated Facilities.......... 83

. .
.

1-

-

.-

,. .

.. _

..

"
..



. - . .

. . .

PURCHASE AND OWNERSHIP AGREEMENT FOR JOINT OWNERSHIP
INTEREST IN THE JOSEPH M. FARLEY NUCLEAR s

PLANT UNITS ONE AND TWO BETWEEN ALABAMA
POWER COMPANY AND ALABAMA ELECTRIC

COOPERATIVE, INC.

THIS AGREEMENT is made and entered into as of the

day of 1984, by and between Alabama Power Company

(APCO), an Alabama corporation with its principal office at

600 North 18th Street, Birmingham, Alabama, and ALABAMA

ELECTRIC COOPERATIVE, INC. (AEC), an electric cooperative or-

ganized under Alabama law with its principal office at

, Andalusia, Alabama:

WITNESSETH

WHEREAS APCO is an electric utility organized and

existing under the laws of the State of Alabama; and

WHEREAS APCO has constructed and operates a nuclear plant

near Dothan, Alabama, referred to as the Joseph M. Farley

Nuclear Plant, Units 1 and 2, (the "Farley Nuclear Plant")

subject to the requirements of the licenses issued by the

Nuclear Regulatory Commission; and

WHEREAS AEC is a generation and transmission cooperative

. organized and existing under the laws of the State of

Alabama; and

.

.

I hm- mi
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WHEREAS, on August 10, 1981, the Nuclear Regulatory Com-
_

-

mission amended APCO's license for the Farley Nuclear Plant by
_

requiring APCO to offer to sell to AEC an undivided ownership
interest in the Farley Nuclear Plant; and

WHEREAS, in accordance with the foregoing, APCO has
.-

offered to sell to AEC, on the terms and conditions set forth

herein, a 6.26 percent undivided ownership interest in the
"

Farley Nuclear Plant; and
_

WHEREAS, the parties recognize that the transactions con-

templated hereby were solely the product of administrative and

judicial decrees designed to satisfy certain antitrust con-

... cerns by providing AEC with access to power generated by the

_

Farley Muclear Plant, and that such decrees were not intended

to provide AEC with other incidents of joint ownership not

explicitly granted herein which might otherwise accompany the
sale of such an ownership interest; and

WHEREAS, AEC has agreed to the purchase from APCO on the

terms and conditions set forth here, a 6.26 percent undivided

ownership interest in the Farley Nuclear Plant.

i

WHEREAS, the parties agree that the undertakings contem- '

plated by the Basic Agreements satisfy the requirements of the

. August 10, 1981 license condition amendment.

-2-
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NOW, THEREFORE, in consideration of the premises and

mutual obligations hereinafter stated, the parties hereto

agree as follows:

ARTICLE I

Definitions

1.01 Actual Cost of Funds During Construction. The Actual

Cost of Funds During Construction shall be that amount equal

to the average cost of money to APCO during the period during

which funds were invested by APCO in the Facilities being

constructed.

1.02 Agreement. This Agreement for the sale of an ownership

interest in the Joseph M. Farley Nuclear Plant Units 1 and 2

dated as of between APCO and AEC.

1.03 Affiliates. Any corporation or other entity whi h con-

trols, is controlled by, or is under common control with any

party to this Agreement.

1.04 Basic Aareements. This Agreement, the Operating Agree-
.

ment, and the Nuclear Fuel Agreement.

1.05 Capacity. The capability of producing energy, measured

in megawatts.

-3-
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1.06 Capability. The net summer or winter (as applicable)

rating of Farley Unit 1 or Farley Unit 2, measured in

megawatts, as determined by APCO.

1.07 Common Facilities. All those facilities, exclusive of

Parley Unit 1, Farley Unit 2, Nuclear Fuel and Operating

Inventory, which are purchased, leased or otherwise obtained

only in connection with the construction, operation and

maintenance of more than one nuclear unit located at the
Joseph M. Farley Nuclear Plant. Common Facilities are more
specifically described as of the date hereof in Exhibit "A".

1.08 Facilities. Farley Unit 1, Farley Unit 2, the Common

Facilities and the Operating Inventory, but excluding Nuclear

Fuel, which is the subject of the Nuclear Fuel Agreement.

1.09 Farley Plant. The nuclear generating plant located in

Houston County, Alabama, which, for the purpose of this Agree-
ment shall mean Farley Unit 1, Farley Unit 2, the Common

Facilities and the Operating Inventory but excluding Nuclear
Fuel which is the subject of the Nuclear Fuel Agreement. It

is intended that this term be identical in meaning with the

term " Facilities."

1.10 Parley Unit 1. The~ nuclear generating unit located in

Houston County, Alabama, and Z;signated as Farley Unit 1 (more
=

specifically described in Exhibit "B" hereto), including the

-4-
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surface interest in the land on which such unit is located,

but excluding the Common Facilities, the Nuclear Fuel, the

Operating Inventory, and Farley Unit 2.

1.11 Farley Unit 2. The nuclear generating unit located in

Houston County, Alabama, and designated as Farley Unit 2 (more

specifically described in Exhibit "C" hereto), including the

surface interest in the land on which such unit is located,

but excluding the Common Facilities, the Nuclear Fuel, the

Operating Inventory, and Farley Unit 1.

1.12 Immediately Available Funds. Funds which are good and

available to the payee on the date when paid.

1.13 Indenture. The Indenture dated as of January 1, 1942,

f rom APCO to Chemical Bank, as trustee, as supplemented from

time to time.

1.14 Interest Rates.

(a) The Special Interest Rate. A rate per annum equal

to the prime rate of Amsouth Bank, N.A., Birmingham, Alabama,

or its successor, in effect from time to time plus three

percentage points (3%). *

(b) The Regular Interest Rate. An interest rate per

annum equal to the actual weighted cost of APCO's short term

1
financing for the period in question or, if APCO has no short '

term financing outstanding at the time, the prime rate of

-5-
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AmSouth Bank, N.A. as in effect from time to time. Short-term

financing shall be all debt financing other than long term

-

debt as defined by the Uniform System of Accounts.

-

-

1.15 Lien. Any encumbrance, lien, charge or security inter-q

;; est upon or in any of the facilities.

_

-

1.16 Members of AEC. For the purpose of this agreement those
,

_

:
_

presently existing or future rural electric distribution co-
_

operatives anf tunicipal corporations and utility boards, and;g

$ others which are members of AEC, their successors and assigns.
-i

_- For the purposes of this agreement, the presently existire AEC

- members shall mean those cooperatives, municipal entities and

corporations, together with their respective delivery points,
_

.

listed in Exhibit "D".
x_-

_

_

_

1.17 New Investment. The net book cost to APCO for all addi-

- tions, improvements, betterments and replacements related to
=m
-

the Facilities incurred after the closing date, accounted for
_

= by APCO as utility plant under the uniform system of accounts.

I New investments shall not include Actual Cost of Funds During

-

Construction in the case where AEC is paying its proportionate

- share of New Investment in accordance with the provisions of.

the Operating Agreement but shall include such Actual Cost of

Funds in the crise where APCO has previously incurred such a

.4 cost.

,-

--

'E

.-
-6-
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1.18 NRC. The Nuclear Regulatory Commission including any

suc.cessor governmental agency having jurisdiction over the

operation of the Farley Plant.

1.19 "'1clea r Fuel. For the purpose of this agreement, nu-

clear fuei shall have the meaning defined in the Nuclear Fuel

Agreement.

1.20 Nuclear Fuel Agreement. The Nuclear Fuel Agreement

between APCO and AEC of even date herewith.

1.21 Operating Agreement. The Operating Agreement between

APCO and AEC of even date herewith.

1.22 Operating Inventorv. Equipment, spare parts (including

spare parts in which APCO may have an interest because of an

agreement for pooling of inventory witn others), tools, goods

and supplies (excluding Nuclear Fuel) which raay be used for

the operation, maintenance, modification of the Facilities and

recorded on APCO's books of account in accordance with the
Uniform System of Accounts.

1.23 Percentage Ownership Inturest of AEC. Excapt as other-

wise modified by the operation of the provisicas of Articles '

XV and XVI hereof, an undivided ownership inurest in the

Facilities equal to 6.26% in each of Farley Unit 1, Farley

Unit 2, the Cc.uon Facilities and the Operating Inventory.

-7-
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'

.

l.24 Percentage Ownership Interest of APCO. Except as other-

wise modified by the operation of the provisions of Articles

XV and XVI hereof, an ownership interest equal to 93.74% in

each of Farley Unit 1, Farley Unit 2, the Common Facilities

and the Operating Inventory.

1.25 REA. The Rural Electrification Administration.

ARTICLE II

Purchase of AEC's Percentage Ownership Interest

2.01 Purchase of AEC's Percentace Ownership Interest in the

Facilities at Closing. At Closing, subject to the terms and

conditions set forth herein, APCO shall sell and convey and

AEC shall purchase and pay for AEC's percentage ownership

interest in the facilities at the Closing Date.

2.02 Conveyances. At Cloning, APCO shall consummate the

transfer of the Percentage Ownership Interest of AEC by de-

livery of:

(a) A statutory warranty deed substantially in the form

of Exhibit "E" hereto making APCO and AEC tenants in

common but subject to the limitation on such tenancy

in common as specified therein and in Sect :.on 2.03

hereof;

-8-
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(b) An assignment agreement substantially in the form of

Exhibit "F" hereto transferring an undiv'ided owner-

ship interest in APCO's rights and obligations under

those certain contracts, licenses and permits listed

in Exhibit "F" hereto for the purchase, repair, con-

struction, ownership and operation of the

Facilities;

(c) A bill of sale substantially in the form of Exhibit

"G" hereto conveying an undivided ownership interest

in all property listed thereon;

(d) Releases of such undivided ownership interests in

the Facilities from the lien of the Indenture of

Mortgage.

2.03 Limitation on AEC's Rights as Tenant in Common. The

parties recognize that the sale of an ownership interest in

the Farley Nuc. ear Plant to AEC is the product of administra-

tive and judicial orders designed to satisfy antitrust con-'

cerns by providing AEC with an ownership interest in the

Facilities and not because APCO and AEC mutually decermined

that it would be in their respective best interests to enter

into the arrangement contemplated hereby. Accordingly, APCO

and AEC agree that the normal incidents of tenancy in connon

shall not be applicable to the conveyance of AEC's Percentage
Ownership Interest, and that AEC shall have no rights as

-9-
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tenant in common other than those specifically enumerated in

the Basic Agreements.

2.04 Entitlement to Available Capacity. (a) After closing,

except as otherwise provided in this Agreement, AEC and APCO

shall be entitled to the available capacity of Farley Units 1

and 2 as follows:

APCO: 93.74%

AEC: 6.26%

(b) With respect to Farley Units 1 and 2, AEC shall be

entitled to AEC's Percentage Ownership Interest of the avail-

able capacity in each such unit. Available capacity is de-

fined as that capacity of the particalar unit that is avail-

able for operation as determined by APCO. Reductions in unit

capacity arising from any cause, including but not limited to,

operating limitations or regulatory requirements, during any
hour in a billing period, shall result in proportional reduc-

tion in AEC's sharc of the available capacity.

2.05 Modification of Capacity Entitlement. Notwithstanding

the foregoing sections of this Article II, the parties' en-

titlement to available capacity and associated energy may be

modified from time to time in accordance with the operation of
Articles XV and XVI hereof and the procedures set forth in

Article of the Operating Agreement.

-10-
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2.06 Second Mortaage Lien. In consideration of APCO's obli-

gations to AEC under the Basic Agreements, AEC agrees to grant

to APCO, at the Closing, a second mortgage lien on all prop-

erty of AEC, including the Facilities, to secure the payment

by AEC of those amounts due APCO pursuant to this Agreement,

the Operating Agreenent and the Nuclear Fuel Agreement. Such

second mortgage lien shall be evidenced by a second mortgage

and deed of trust substantially in the form of Exhibit "H"

hereto. As set forth in Exhibit "H", the parties agree (i)

that any default in the payment of money under AEC's first

mortgage shall (after the expiration of the grace period pro-

vided for in Exhibit "H") be a default under the second mort-

gage granted hereunder, and (ii) that upon any suca default

under AEC's first mortgage, APCO shall be given timely notice

by AEC of the occurrence of such default and APCO shall have

the right to cure such default.

2,07 Future Property Conveyances. If, in the future, addi-
i

tional facilities must be built so as to constitute part of

Parley Unit 1 or Farley Unit 2 on land to which ACC does not

have an ownership interest, APCO shall convey to AEC its

Percentage Ownership Interest in the surface of such land for

an amount equal to AEC's Percentage Ownership Interest times

APCO's total ocok costs. Should APCO desire to construct

facilities, or make other use of any real property conveyed to

AEC under this Agreement which facilities or use is not

related to the Parley Plant, and should such facilities or use

-11-
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not interfere with the Farley Plant operations, then AEC shall

reconvey its ownership interest in that real property, free of

any lien or encumbrance, at AEC's original cost of such land

prorated on a per acre basis over all land acquired by AEC at

closing. After the Farley Plant has been decommissioned, as

determined by APCO, AEC shall, at APCO's option, reconvey its

ownership interest in the real property, free of any lien or
-

encumbrance, at AEC's original cost of such land prorated on a

per acre basis over all land acquired by AEC at closing. AEC

further agrees, at APCO's option, to convey to APCO, free of

any lien or encumbrance, all interest in real property which

has theretofore been conveyed to it which constitutes part of

the Farley Plant, in the event of any default by AEC, such

conveyance to be made in accordance with and under the cir-

cumstances describad in Articles XV and XVI hereof. AEC

hereby appoints APCO its attorney-in-fact to execute on its

behalf any deed, or other instrument, in order to consummate

any such conveyance.

ARTICLE III

Payments for AEC's Percentaae Ownership Interest

3.01 Payment. (a) The purchase price of the Facilities shall

be in the amount of

Jollars ($ ), which is allocated among the various

elements constituting the price as reflected in Exhibit "I".

At the Closing, AEC shall pay to APCO the purchase price for

-12-
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AEC's Percentage Ownership Interest as prescribed in Exhibit
,

"I" hereto.

3.02 Payments for Retirements and Decommissioning Costs:

Option to Purchase the Facilities. (a) APCO shall have the

authority to determine when the any or all of the Facilities

shall no longer be used or useful in the operation of the '

Farley Plant and when they shall be retired from service, with

or without replacement. Cost of retirements and salvage

credits from the sale or other uses, if any, shall be shared

by the parties in proportion to their respective Percentage

Ownership Interest; provided, however, APCO shall have a right

to set-off any such salvage credits against any amount owed by

AEC to APCO under the Basic Agreements or any other agreement

,
between APCO and AEC.

(b) APCO shall retain such powers hereunder as shall be

necessary for the disposition of all tangible and intangible

property (excluding the land constituting a part of that fa-

cility) and shall dispose of such property as promptly as

practicable. Upon such disposition, APCO shall distribute the

proceeds thereof, if any, to AEC in accordance with its per-

centage ownership interest hereunder; provided, however, APCO

shall have a right to set-off any such proceeds against any

amount cwed by AEC to APCO under the Basic Agreements or and

other agreement between APCO and AEC.

-13-
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(c) Upon the issuance of a lawful and enforceable order

terminating the operation of any portion of the Facilities,

from the Government of the United States or from the State or
any of the departments, agencies, officials or courts thereof

having jurisdiction, or upon a determination by APCO that the

whole or any portion of the Facilities should be retired, the

Parties shall bear all costs incurred for decommissioning in

proportion to their respective Percentage Ownership Interests,

as they may change from time to time (based on the principles

governing such changes as reflected in Section 11.03), for

whatever period of time is necessary, whether pursuant to

regulatory r .irements or otherwise, and to provide fsr any

restoration of the site deemed appropriate by APCO, to

complete the decommissioning and retirement process so that,

in APCO's sole judgment, no further expenditure of funds is

required. As security for payment of its obligation ulti-

mately to pay its share of such decommissioning costs, AEC

shall at all times maintain the agreements provided for in

Section 4. 02 (b) and 4.02 (e) in addition to the security pro-
vided in Section 2.06 hereof. Decommise.ioning costs shall

include, but not be limited to, any costs which must be pro-

vided for in advance of decommissioning, and any additional

costs which are incurred during or after decommissioning,

including monitoring of the site, whether such costs shall '

result from regulatory requirements or othepiise.

.

-14-
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(d) After decommissioning when either unit, or any

portion of the real property constituting a part of the*

Facilities is to be retired, APCO will furnish written notice

of such retirement and decommissioning to AEC. APCO shall

have the option, which may be exercised by the giving of

thirty (30) days written notice to AEC, to purchase such real

property from AEC at the original cost to AEC for the land.

(e) After the decision to decommission has been made,

APCO shall proceed with the decommissioning unless the Parties

agree to enter into a separate agreement to decommission the

Facilities. Any such agreement shall contain no provision

which is inconsistent with any term of this Agreement.

.

3.03 Payment for Other Costs. The Parties agree to pay those

costs relating to their respective ownership interests that
..

are not otherwise provided for herein if such costs are in-

curred in the planning, nesign, engineering, construction,

procurement, making of new investment, modification, ownership

(including payment of any ad valorem or other taxes) , retire-

.

ment or decommissi ning of the Facilities. To the extent pos-

sible, each party shall separately report, file returns with

respect to, and be responsible for and pay all ad valorem,

franchise, business, or other taxes and fees, except payroll

and sales and use taxes, arising out of each party's ownership

of Farley Plant. However, to the extent that such taxes or

fees may be levied on or assessed against the total plant, or

-15-
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its operation, or on the parties in such a manner so as to

make impossible the carrying out of the foregoing provisions,
or upon mutual agreement of the parties, then such taxes or

fees shall be shared pro rata based upon the respective

ownership percentages of the parties. AEC shall pay (or
reimburse APCO if APCO has incurred) incremental costs

experienced by APCO solely as a result of the sale to AEC of

an ownership interest in the Farley Plant including, but not
limited to: (a) the adverse impact on APCO of any tax

legislation, or interpretation of tax laws; (b) special

accounting requirements; (c) requirements of REA, or other

governmental agency, which APCO would not have incurred but

for AEC's participation.

3.04 Methods of Payment. All payments required to be made by
either Party under this Agreement in excess of $10,000 shall

be paid on or before the payment date in immediately available
funds by delivery (before 11:00 a.m., Birmingham time) of

either a Federal Reserve check or evidence of bank wire to the
other Party's account, at a hank designated by such Party. If

any such payment is to be made by bank wire, the Party en-
titled to the payment shall advise the other Party of the ap-
propriate bank and account number it least one business day
before the payment is due. All other payments required to be

made under this Agreement maf be made by check deposited in

the United States Mail three (3) days prior to the date due,

first-class postage prepaid, and addressed to -Treasurer,

-16-
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.

Alabama Power Company, P. O. Box 2641, Birmingham, Alabama,

35291, if payable to APCO, and addressed to General Manager,

Alabama Electric Cooperative, Inc., P. O. Box 550, Andalusia,

Alabama, 36420, if payable to AEC unless a different addressee

or address shall have been designated by either Party by

notice in writing to the other Party.
.

ARTICLE IV

Representations and Warranties

4.01 Representations and Warranties of APCO. APCO represents

and warrants as follows:

(a) APCO is a corporation duly incorporated and validly
existing, in good standing, under the laws of Alabama.

(b) APCO has, or at the Closing will have, power to con-

vey, by statutory warranty deed, title to AEC's Percentage

ownership Interest in the real estate and fixtures consti-

tuting the Facilities, free and clear of all liens, except for

such exceptions as may exist in the titles acquired by APCO

and Permitted Encumbrances.

4.02 Representations and Harranties of AEC. AEC represents

and warrants as follows:

(a) AEC is a generation and trancmission cooperative

duly incorporated and validly existing, in good standing,

-17-
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under the laws of Alabama; is duly qualified and authorized to

do business; and is in good standing in each jurisdiction

where the character of its properties or the nature of its

actions makes such qualification necessary, and has the cor-

porate power to carry on its business as now being conducted;

and possesses all Federal and State authority and local fran-

chises necessary for the maintenance and operation of its

properties and business with such minor exceptions as will not

materially interfere with the ownership and operation of the

Facilities.

(b) Consummation of the transactions contemplated hereby

and performance of tha obligations imposed by the Basic Agree-

ments by AEC will not result in violation of any laws, ordi-

nances, or governmental rules to which it is subject. AEC

either has obtained, or at the Closing Date shall have ob-

tained, all necessary governmental approvals and consents

(including the approval of REA) in connection with the con-

summation by AEC of the transactions hereby contemplated and

the performance by it of the Basic Agreements and REA has

entered into and will be bound by the Guaranty Agreement set

forth in Exhibit "J" attached hereto.

(c) The consummation of the transactions hereby contem- -

plated and the performance by AEC of the Basic Agreements will

not result in the breach of, or constitute a default under,

-18-
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the Articles of Incorporation or By-Laws of AEC or any inden-

'

ture, mortgage, deed of trust, bank loan or credit agreement,

or other agreement or instrument to which AEC is a party or by
which AEC or its properties may be bound or affected, or re-

sult in the creation of any lien, charge, security interest or

encumbrance upon any property of AEC (other than any lien,

charge, security interest or encumbrance crented by AEC as a

result of its purchase of AEC's Percentage Ownership Interest

at the Closing and other than Permitted Encumbrances), and AEC

is not in default under any term of any such agreement or in-

strument.

(d) On the date hereof there exists, as to AEC, no Event

of Default or event or condition which, with the giving of

notice or the lapse of time or both, would constitute an Event

of Default.

.

(e) Each of AEC's Members has entered into and will be
bound by the Special Guaranty Agreement set forth in Exhibit

"K" attached hereto on the Closing Date.

4.03 Sur"ival. All representations and warranties made by

the Parties in or under the Basic Agreements (and all

representations and warranties contained in any certificate or
4

other instrument delivered by any of the Parties pursuant to

the Basic Agreemants) shall survive the execution and delivery

of the Basic Agreements and any action taken or documen s

delivered pursuant thereto.

-19-
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ARTICLE V

The Closing and Closing Date

5.01 Time and Place. The Closing shall be held commencing at
10:00 a.m., Birmingham, Alabama time, on such date on or be-

fore December 31, 1984 as the Parties shall agree, at 600

North 18th Street, Birmingham, Alabama, provided that, pur-
suant to Article VI hereof, all conditions precedent to

Closing have occurred, unless waived by the Party benefitted
thereby. AEC hereby agrees to close promptly upon obtaining
the financing that it has covenanted to obtain in accordance

with Section 9.02 hereof. Since time is of the essence, the

Closing shall not be later than December 31, 1984.

5.02 Termination of Liability. If the conditions specified

in Article VI hereof shall not have been satisfied on or be-
fore December 31, 1984, all liability of the Partics under

this Agreement shall terminate other than each Party's liabil-
ities for its own expenses.'

ARTICLE VI

Conditions to Closing

..

6.01 Condition,s Precedent to APCO's Obligations. All obliga-

tions of APCO to AEC are subject to the fulfillment, on or

prior to the Closing, of each of the following conditions:

-20-
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(a) All instruments relating to the sale and purchase of

AEC's Percentage Ownership Interest, and all p.oceedings taken

on or prior to the Closing in connection with the perfor:aance

of the Basic Agreements shall be satisfactory to APCO and APCO

shall have received copies of all such documents or other evi-

dence as it may reasonably request in order to establish the

rightful consummation of such transactions and the taking of
all necessary action in connection therewith, in form (as to

certification and otherwise) and substance satisfactory to

APCO.

(b) All representations and warranties of AEC in or

under the Basic Agreements (and all representations and war-

ranties contained in any certificate or other instrument de-

livered by AEC pursuant to the Basic Agreements) shall be true

with the same effect as though such representations and war-

ranties had been made on and as of such date (except as

affected by transactions contemplated by the Basic Agreements)

and AEC shall have performed all agreements on its part re-
..

quired by the Basic Agreements to be performed on or prior to
such date; and APCO shall receive a certificate, dated such

date, of the President and General Manager of AEC and by a
~

nationally recognized independent accounting firm, to such
i

effect.

(c) APCO shall have obtained all necessary releases and

other required documents from the trustee under the Indenture

.. -21-
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.sortgage permitting the conveyances pursuant to Article IIa#

hereof, accompanied by an opinion of counsel of the trustee

substantially to the effect that such trustee has the corpo-

rate power and authority to execute and deliver such releases

and other documents and that such releases and other documents

have been duly executed and delivered and constitute the

legal, valid and binding obligations of such trustee enforce-

able against it in accordance with their terms.

(d) The following governmental and regulatory approvals

required to be obtained prior to the Closing by APCO and AEC

shall have been obtained and shall not have been modified

(unless any such modification shall have been accepted in

writing. by the Parties) or rescinded, are in full force and

effect and all appeal periods shall have expired, such ap-

provals to be evidenced by the delivery to APCO and AEC of

certification of the governmental approvals referred to in

this Article:

The Alabama Public Service Commission

The Alabama Department of Finance

REA

NRC

and such approvals shall not contain any conditions unaccept-
'

able to APCO.

(e) APCO shall have received a written ruling from the
,

Internal Revenue Service satisfactory in form and content to

-22-
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APCO, to the effect that for Federal income tax purposes only
(i) the arrangement created by the Basic Agreements will be
treated as a partnership and not as an association taxable as

a corporation and that APCO and AEC may elect to exclude such
arrangement from the application of Subchapter K of the

Internal Revenue Code of 1954, as amended, and (ii) as a

result of the Basic Agreements APCO will not be denied the

right to any investment tax credits, liberalized depreciation
or other available tax benefits with respect to its ownership
interest.

(f) AEC and each of AEC's Members shall have executed
and delivered to APCO a release and covenant not to sue, sub-
stantially in the form of Exhibit "L" hereto, together with

certified resolutions of the respective Boards of Directors

authorizing such execution and delivery.

(g) APCO shall have received a sati : factory certificate
,

or certificates, each signed by appropriate officers of AEC

and dated as of the Closing Dete, as to all questions of fact

involved in the conditions set forth in this Section 6.01.

(h) APCO shall have received the Special Guaranty Agree-

ments of AEC's Members and the Guaranty Agreement of REA.

(i) APCO shall have received opinions of counsel for

AEC, dated the Closing Date, substantially in the forms of

Exhibits "M" and "N" hereto.

.. -23-
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(j) APCO shall have received a certified copy of reso-

lutions duly adopted by the Board of Directors of AEC rati-

fying or approving all of the transactions contemplated by the
Basic Agreements.

(k) AEC shall have made available in immediately avail-

f able funds the purchase price required to be paid at the
..

''

Closing, as required by Section 3.~01.

(1) All actions required to be taken by REA to permit

the consummation of this Agreement shall have been taken and

APCO shall have received evidence, satisfactory to it, that a

loan agreement between AEC and the REA or other lender (s) sat-

icfactory to APCO has been duly executed and is a legal, valid

and binding obligation of AEC, the REA or other lender (s) suf-

ficient to finance AEC's Percentage Ownership Interest at the

time of Closing, in the Facilities.

6.02 Conditions Precedent to AEC's Obligations. All obliga-

tions of AEC to APCO are subject to fulfillment, on or prior
to the Closing, of each of the following conditions:

.

(a) All instruments relating to the sale and purchase of

AEC's Percentage. Ownership Interest and all proceedings taken

on or prior to the Closing in connection with the performance

of the Basic Agreements shall be satisfactory to AEC and AEC

shall have received copies of all such documents.

.
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(b) All representations and warranties by APCO in or

under the Basic Agreements (and all representations and war-

ranties contained in any certificate or other instrument de-

livered by APCO pursuant to the Basic Agreements) shall be

true with the same effect' as though such representations and

warranties have been made on and as of such date (except as

affected by transactions contemplated by the Basic Agree-

ments), and APCO shall have performed all agreements on its

part required by the Basic Agreements to be performed on or

prior to such date; and AEC shall receive a certificate, dated

- such date, of an Executive Vice President and a principal

financial or accounting officer of APCO to such effect.

(c) APCO shall have obtained all necessary releases and

other required documents from the trustee under the Indenture

permitting the conveyance pursuant to Article II hereof.
.

(d) The following governmental and regulatory approvals

required to be obtained prior to the Closing by APCO and AEC

shall have been obtained and shall not have been modified

(unless any such modification shall have been accepted in

writing by the Parties) or rescinded, are in full force and

effect and all appeal periods shall have expired, such ap-

= provals to be evidenced by the delivery to APCO and AEC of

certification of the governmental approvals referred to in

. . this Article:

-25-
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The Alabama Public Service Commission

The Alabama Department of Finance

REA

NRC

and such approvals shall not contain any conditions unaccept-
able to AEC.

(e) AEC shall have received a written opinion of its

counsel, satisfactory in form and content to AEC to che effect

that for Federal income tax purposes only (i) the arrangement

created by the Basic Agreements will be treated as a partner-

ship and not as an association taxable as a corporation and
that AEC and APCO may elect to exclude such arrangement from

the application of Subchapter K of the Internal Revenue Code

of 1954, as amended, and (ii) as a result of the Basic Agree-

ments (provided AEC otherwise qualifies for such tax ber.efits)

AEC will not be denied the right to any investment tax

credits, liberalized depreciation or other available tax bene-

fits with respect to its ownership interest.

(f) AEC shall have received a satisfactory certificate

.
. or certificates, each signed by appropriate officers of APCO

and dated the Closing Date, as to all questions of fact in-

volved in the conditions set forth in this Section 6.02.

(g) The Special Guaranty Agreements of AEC's Members and

the Guaranty Agreement of REA shall be in full force and

effect.

-26-
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(h) AEC shall have received an opinion of counsel for,

_ APCO, dated the Closing Date, substantially in the f'orm of
.

Exhibit S hereto.
^

_

k
'"- (i) AEC shall have received a certified copy of resolu-
-

tions duly adopted by the Board of Directors of APCO ratifying
4
-

or approving all of the transactions contemplated by the Basic
Agreements.

_

_

ARTICLE VII

- Nuclear Fuel

____

: 7.01 Sale and Purchase of Nuclear Fuel. The sale by APCO and

- the purchase by AEC of Nuclear Fuel is provided for in the
a

.- Nuclecr Fuel Agreement and not by this Agreement, except to

the extent that (a) provisions of this Agreement specifically
refer to Nuclear Fuel or the Nuclear Fuel Agreement, or (b)1

;

provisions of this Agreement are incorporated by reference in
s

' the Nuclear Fuel Agreement,

a

- ARTICLE VIII

Management of the Facilities: - "As-Is" Sale;
. .

Liability and Allocation of Risk; and,

'
- Contracts for the Facilities

_

8.01 APCO as Agent for AEC.- (a) AEC hereby appoints APCO
_

'

(such appointment shall be irrevocable, for the term of this

. . .

c -27-

_ _ _



7
.

.
.

.

-.

.

Agreement, and coupled with an interest) its sole agent sub-

ject only to AEC's right of reasonable inspection through
authorized representatives at times agreeable to APCO, to act

on its behalf for the planning, design, engineering, construc-
tion, procurement and making of New Investment, and the

modification, operation, maintenance, retirement and decommis-

sioning of the Facilities and authorizes AFCO in the name of

and on behalf of AEC to take all actions which, in the discre-

tion and judgment of APCO, are deemed necessary or advisable

to effect the planning, design, engineering, construction,

procurement, making of New Investment, modification, opera-
~ tion, maintenance, retirement and decommissioning of the

Facilities, including, without limitation, the following:e

(i) The making of such agreements and modifications

of existing agreements and the taking of such other

action as APCO deems necessary or appropriate, in its
.

sole discretion, or as may be required under the regula-

tions or directives of such governmental bodies and regu-
- latory agencies having jurisdiction, with respect to the

construction, acquisition and completion of any addi-

tions, improvements, betterments and replacements related

to the Facilities, or the procurement, replacement, modi-

fication or renewal of all or any part of the Farley
' Plant, and if necessary, the retirement, disposal, decom-

missioning or salvaging of any part thereof.

..
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(ii) The execution and filing with such governmental

bodies and regulatory agencies having jurisdiction of

applications, amendments, reports and other documents and

filings for or in connection with licensing and other

regulatory matters with respect to Facilities; and

(iii) The receipt on AEC's behalf of any notice or

other communication from any governmental body or regula-

tory agency having jurisdiction, as to any licensing or

other regulatory matter with respect to Facilities.

(iv) Subject to Section 8.03, the right to bring

suit on behalf of AEC or AEC and APCO jointly for any
- causa of action arising out of or in connection with

righte or obligations under the Basic Agreements.

(b) As relates to all third parties, this agency desig-

nation shall be binding on AEC and such appointment shall be

deemed in effect by each third party until termination of this

Agreement pursuant to the terms hereof and such third party

receives written notification from APCO of any termination

thereof.

(c) APCO accepts such appointment.

-29-
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(d) AEC shall promptly take all necessary action to

execute any agreements with respect to the Facilities as and

when requested by APCO.

(e) AEC expressly agrees that APCO does not*, by this

Agreement, assume any risks or liabilities with respect to

AEC's Percentage Ownership Interest and that the amounts paid

and payable to APCO under the Basic Agreements are determined

on the basis that APCO does not assume any such risks or lia-
bilities. *

8.02 "AS IS" SALE. THE FACILITIES TO BE SOLD UNDER THIS

AGREEMENT SHALL BE SOLD ON AN "AS IS - WHERE IS" BASIS. APCO

AND APCO'S AFFILIATES MAKE NO WARRANTY OR REPRESENTATION WHAT.-

SOEVER, EXPRESS, IMPLIED OR STATUTORY, AND DISCLAIM ANY AND

ALL WARRANTIES, INCLUDING, WITHOUT LIMITATION, ANY REPRESEN-

TATION OR WARRANTY AS TO THE VALUE, QUANTITY, QUALITY, CONDI-

TION, SALABILITY, OBSOLESCENCE, MERCHANTABILITY, FITNESS OR

SUITABILITY FOR USE OR WORKING ORDER OF ALL OR ANY PART OF

SAID FACILITIES. NOTWITHSTANDING THE FOREGOING, AEC SHALL

HAVE THE BENEFIT, IN PROPORTION TO AEC'S PERCENTAGE OWNERSHIP

INTEREST, OF ALL MANUFACTURERS', VENDORS', AND CONTRACTORS'

WARRANTIES AND ALL PATENTS AND LICENSES, IF ANY, RUNNING TO

APCO IN CONNECTION WITH THE FACILITIES TO BE SOLD UNDER THIS

AGREEMENT, SUBJECT TO THE PROVISIONS OF SECTION 8.03 HEREOF

DEALING WITH CONTRACTS UITH THIRD PARTIES. NEITHER AEC NOR

AEC'S MEMBERS SHALL HAV" ANY RIGHT OF ACTION AGAINST APCO OR

.. -30-
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APCO'S AFFILIATES UNDER ANY THEORY, INCLUDING, BUT NOT LIMITED
l'

TO, NEGLIGENCE, STRICT LIABILITY, WARRANTY (EXPRESS OR IM-

PLIED) BREACH OF CONTRACT, FRAUD OR MISREPRESENTATION, BASED

ON THE CONDITION OF THE FACILITIES AT CLOSING.

8.03 Contracts with Third Parties.
(a) Assignment. APCO has acquired or executed, and

will in the future acquire or execute, certain contracts,

permits, aathorizations, licenses, or other intangible rights
relating to the Farley Plant. By execution of this Agreement,

.

APCO shall, as of the Closing, be deemed to have granted, con-

veyed, and assigned to AEC, to the extent permitted by law,

contract, or otherwise, an undivided interest in such existing
or future contracts, permits, authorizations, licenses, or

other intangible rights with respect to the Farley Plant,

equal to the Percentage Ownership Interest of AEC, and AEC
shall be deemed to have been granted such an undivided Per-

centage Ownership Interest of the benefits, and to have

accepted and assumed a Percentage Owrtership Interest of the

obligations, of all such contracts, permits, authorizations,

licenses, or other intangible rights. AEC agrees to be bound

by the terms of all contracts, permits, authorizations, or

licenses relating to the Farley Plant (including any provi-
sions that limit or protect against liability, nuclear and

non-nuclear, or exclude any warranties) to the same extent as

if AEC vere an original signatory to such contract, permit,
authorization or license or otherwise a party thereto.-

-31-
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(b) Acceptance of Contract Provisions'. APCO in suchr

contracts has agreed to certain matters including, but not

limited to, limitations on the liability of such contractors

for work performed or materials furnished, restrictions on

warranties, agreements to indemnify the contractors from

liability and other provisions. AEC waives any claims against

APCO for having entered into such contracts or agreed to the
provisions thereof. AEC also recognizes that a nurber of the

APCO contracts relating to the Farley Plant contain provisions

that require APCO to obtain from any assignee or transferee

prior to any. assignment of rights under such contract or any
transfer of materials, equipment or work product, or any in-
terest therein obtained by APCO pursuant to such a contract,

an agreement by such assignee or transferee that it will be

bound by all of the requirements for financial protection,

waivers, releases, indemnifications, limitations of liability
and further transfers or assignments that bind APCO under such ,*

contracts. AEC agrees that it will be so bound by the re-

quirements for financial protection, waivers, releases, indem-

nification, limitation of liability and further transfers that

bind APCO as they now exist or may in the future be with re-

spect to all contracts relating to the Farley Plant or Nuclear

Fuel.

(c) Enforcement of Richts Under Contracts. AEC cove-

nants that, without the written consent of APCO, it will not

threaten suit or bring suit against third parties or otherwise

-32-
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I make any claim under any contract or arrangement relating to

the Farley Plant and AEC recognizes that APCO has complete and

exclusive authority, under the Agreements, with respect to all
such matters. If AEC desires for suit to be threatened or

brought or otherwise for any claim to be made, or desires that

such action contemplated by APCO shall not be taken, AEC

shall, by written notice to APCO, request APCO so to act or

refrain from acting. Upon receipt of such notice the Parties

shall arrange for consultation within ten (10) working days
thereafter on the questions raised, or such lesser period of
time as APCO, in its sole discretion, shall specify in the

light of circumstances requiring a more expeditious determi-
nation. APCO shall not make its determination until such con-
sultation but such determination by APCO shall be final and

binding on AEC.

8.04 Liabilities of the Parties. (a) All liability to third

parties other than liability for Willful Misconduct as defined

in paragraph (b) hereof, whether arising in contract

(including breach of warranty) , tort (including fraud, negli-
gence, strict liability, breach of fiduciary duty or any other

theory of tort liability), under the laws of real property or

otherwise, or as a result of fines or other penalties imposed

by NRC or any other federal or state agency, which results

from or is in any way connected with construction, operation,
o

maintenance, modification, or decommissioning of the Facil-

ities shall be shared and apportioned between APCO and AEC in
1
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proportion to their respective Percentage ownership Interests.

To the extent of their respective Percentage Ownership In-
terests, APCO and AEC each shall indemnify and hold harmless

the other, their agents, servants, employees, affiliates or

insurers from and against any and all claims, losses, damages,
expenses and costs of any kind, other than those attributable

,

to Willful Misconduct of either APCO or AEC as defined in
paragraph (b) hereof, whether direct or indirect, on account

of or by reason of bodily injuries (including death) to any

person or persons or property damage arising out of or occur-

ring in connection with the construction, operation, mainte-

nance, modification or decommissioning of the Facilities,

whether or not such claims, losses, damages, expenses or costs

were caused by or alleged to have been caused by or con-

tributed to by the active, passive, affirmative, sole or

concurrent negligence or by breach of any statutory or other

duty (whether non-delegable or otherwise) of APCO or AEC or

their agents, servants, employees or affiliates.

Except as expressly authorized in this paragraph (a)

and by the provisions of the Basic Agreements, APCO and AEC

and their affiliates, servants, employees, agents and insurers

hereby release, acquit and forever discharge the other, their

agents, servants, employees, affiliates and insurers from any

and all claims, causes of action, damages or expenses of what-

ever kind or nature, which are in any manner connected with

the design, engineering, construction, operation, modification

-34-

. _ _ _ _ _ _ _ _ _ _



_____ __ -

cr decommissioning of the Facilities, whether arising in tort

(including fraud, negligence, strict liability, breach of

fiduciary duty or any other theory of tort liability), con-

tract (including breach of warranty) , under the laws of real

property or otherwise, or as a result of any fine or other

penalty imposed by NRC or any other federal or state agency.

(b) As used in this Agreement, the term Willful Miscon-

duct shall mean any act or omission by APCO or AEC or their

affiliates, agents, servants or employees, which is performed
or omitted consciously with actual knowledge that such conduct

is likely to result in damage or injury to persons or prop-
erty; provided, however, that no such act or omission, if per-
formed or omitted by an employee, servant, agent, or affiliate

of a party, shall be deemed Willful Misconduct of a party un-
less an employee or officer of such party at or above the

level of Vice President in the case of APCO or
in the case of AEC shall have expressly authorized such act or
omission.

Liability attributable solely to the Willful Miscon-

duct of either APCO or AEC shall not be shared pro rata in

accordance with paragraph (a) hereof but shall instead be

borne by the party committing such willful act or omission.

All other misconduct of any kind or nature shall be appor-

tioned between the parties in accordance with paragraph (a)
hereof.

I-35- j
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(c) Notwithstanding paragraphs (a) and (b) hereof, in no

event shall either party or their affiliates be liable to the

other party for any indirect, special, incidental or conse-

quential damages including, without limitation, (1) loss of

profits or revenues, (2) damages suffered as a result of the

loss of the use of its power system, production facilities or

equipment, (3) cost of purchase of replacement power (in-

cluding any differential in fuel costs), (4) cost of capital,
or (5) any other damages resulting from non-operation of the

Facilities with respect to any claim based on or in any way
connected with the Basic Agreements whether arising in con-

tract (including breach of warranty) , tort (including frcud,
negligence, strict liability, breach of fiduciary duty or any
other theory of tort liability), under the laws of real

property or otherwise, or as a result of any fine or other

penalty imposed by NRC or any other federal or state agency.

AEC shall indemnify and hold harmless APCO and

APCO's affiliates from and against any claim by the AEC

Members or member-consumers of AEC Members for any such in-

direct, special, incidental or consequential damages arising
out of any performance or failure to perform under the Basic

Agreements. APCO shall indemnify and hold harmless AEC from

and against any claim by APCO's customers (other than AEC or

AEC Members) for any such indirect, special, incidental or

consequential damages arising out of any performance or

failure to perform under the Basic Agreements.
.
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ARTICLE IX

General Covenants

9.01 Covenants to Provide Information. Each of the Parties
will, from time to time, provide such information as the other

Party may reasonably require in connection with the issuance

or sale of any bonds or securities or evidences of indebted-

ness, whether public or private. Each Party further agrees

that it will make available to the other Party, upon reason-

able request, then-current architectural and construction

engineering reports, if any, setting forth the design of the

Facilities, the status of any required licenses and permits,

estimates of construction costs and construction schedules and
reports on the operation of the Facilities.

9.02 AEC's Covenant to Obtain Financing. AEC has applied to

REA for guarantees of loans adequate for the permanent fi-

nancing of AEC's Percentage Ownership Interest in the Facili-

ties. AEC agrees to pursue such application diligently and to

use its best efforts to obtain this or other adequate perma-

nent financing and to close by December 31, 1984. Upon

granting of the REA loan guarantee commitment, AEC covenants

and agrees to accept such loan guarantee conmtitment and to

take all steps within its power to issue bonds or other se-

curities or other evidences of indebtedness, or otherwise to

obtain sufficient funds in a timely manner, in order to pro-

vide the amounts due from and payable by AEC at the Closing

-37-
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under the terms of the Basic Agreements. AEC further cove-

nants and agrees that at all times it will use its best effort

to obtain sufficient funds in a timely manner, on terms satis-

factory to AEC in its reasonable and good faith judgment, to

fulfill its obligations under the Basic Agreements. AEC

further covenants and agrees that it shall take no action that

would prevent, hinder or delay the issuance of any bonds or

other securities or evidence of indebtedness, and that it will
,

make all payments and perform all obligations required of it

under the indentures or other instruments relating to such

bonds or securities or evidences of indebtedness. AEC further

covenants and agrees that it shall, not incur, create, assume
or permit to exist any Lien for borrowed money upon any of the

Facilities unless each creditor secured by such Lien has
'

theretofore agreed in a writing addressed to APCO that (a) any
interest acquired by APCO in the Facilities, pursuant to

either Section 15.02 or 16.01 as a result of a Section 15.02
Event of Default, shall be released by such creditor from, and

shall be free and clear of, such Lien upon (i) payment of the

purchase price to AEC as provided in Section 15.02(c), in the

case of a purchase, or (ii) notice to AEC as provided in

Section 16.01, in the case of an automatic adjustment of AEC's

Percentage Ownership Interest.

9.03 Financial Statements and Other Documents. (a) APCO

covenants and agrees that it will furnish to AEC promptly

-38-
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after the same are available, copies of all such proxy state-
ments, financial statements and reports as APCO shall send to

the holders of its Common Stock and copies of all regular and
periodic reports that APCO may file with the SEC.

(b) AEC covenants and agrees to furnish APCO promptly

after the same are available, copies of all annual and per-
iodic financial reports that AEC may file with the Alabama

Department of Finance, REA or FERC or shall send to the AEC

Members, including proxy statements or the equivalent thereof.

In addition, AEC shall furnish APCO promptly with copies of
all draft agreements and executed agreements relating to the
arrangements referred to in Section 9.02.

9.04 Other Covenants. (a) Each Party covenants and agrees

that if any event shall occur or condition shall exist which

constitutes, or which after notice, lapse of time, or both,

would constitute an Event of Default hereunder, it shall im-

mediately (and thereafter on a prompt, continuing basis)

notifv the other Party thereof, specifying the nature of the

Event of Default and any action taken or proposed to be taken

with respect thereto.

1

(b) AEC covenants and agrees that at the Closing it will

notify APCO in writing of the names and addresses of each

trustee under any instruments of indebtedness and it further

covenants and agrees that at all times while this Agreement
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remains in effect, it will promptly notify APCO in writing of
'

the names and addresses of all substitute or additional

trustees.

.

(c) AEC covenants that so long as any of the Basic

Agreements remain in effect, it will not dissolve. AEC

further covenants that it will not consolidate or merge with

or acquire any other entity unless it has provided APCO with a

certificate to the effect that, (:.) as a result of such con-

solidation, merger, or acquisition, the successor formed by or
resulting from such consolidation 3r merger or the transferee

to which such sale shall have bee n made shall be a solvent
corporation organized under the lavs of the United States of

,

.

America or a state thereof, (ii) such successor or transferee

corporation shall expressly assumt in writing all of the

obligations of AEC under the Basic Agreements to the same

extent as if such successor or transferee corporation had

originally executed the Basic Agreeme.ts in the place of AEC,

(iii) immediately af ter such consolid stion, merger, sale, or

transfer, such successor or transfere1 shall have a credit

worthiness and financial capability to t erform its obligations

under the Basic Agreements substantiall,' equal to the credit

worthiness or financial capability of AEC, and (iv) there

shall be no Event of Default or event which, with the giving

- of notice or the lapse of time or both, could become an Event

of Default under the Basic Agreements.
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(d) Subject to APCO's rights ur. der Sections 3.02, 8.01

and 13.01(b), APCO covenants to use its best efforts to

maintain in offect, and to renew when necessary, all NRC per-

mits and licenses required for the ownership and operation of
the Facilities.

(e) APCO covenants to permit officers, directors, em-

ployees and proper agents of AEC to have access to and to

inspect the Facilities at reasonable times; provided (i) AEC

shall give APCO advance notice of any visit to the Facilities

and to coordinate with APCO to minimize or avoid any inter-

ference with APCO's activity at the

Facilities, (ii) APCO may require that any such visit be es-

corted by APCO personnel, and (iii) such visits shall be made

in accordance with all APCO, NRC and other governmental agency

regulations, procedures and requirements.

ARTICLE X

ilaiver of Partition and Other Rights

10.01 Naiver by AEC. AEC, on its own behalf and on behalf of

its successors and assigns, hereby waives any right, whether
pursuant to statute or common law, to partition the

Facilities, or any portion thereof, and any right to petition

for sale for division of the Facilities, and such waiver shall

continue in effect until the later of (a) the termination of

this Agreement pursuant to Section 17.01 during which APCO may

|
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exercise the option provided for in Section 2.07, or (b)

December 31, 2084. AEC agrees not to commence during such

period any action of any kind seeking any form of partition or

sale for division with respect thereto. AEC agrees to incor-

porate this waiver in all deeds, deeds of trust, and instru-

ments of conveyance relating to the Facilities, whether

delivered at the Closing or thereafter.

10.02 Waiver of other Richts of Joint Tenancy. AEC further

waives all other incidents of joint ownership, including but

not limited to the right to share in profits from the jointly

owned property and accounting therefor, right to use or occupy

the premises for uses which do not interfere with any joint

use being made of the property, and the right to make expendi-

tures for the benefit of the property and associated rights to

demand contribution by APCO to AEC as a result of such ex-

penditures. AEC shall enjoy, nevertheless, all rights asso-

ciated with its joint ownership which are provided for in the

Basic Agreements.
s

10.03 Waiver of Exercise of Eminent Domain. Both parties

agree to waive any right to exercise the power of eminent

domain that either party may have with respect to the other

party's interest in the Parley Plant. The inclusion of this

provision of this Agreement does not acknowledge or admit that

either party has the right of eminent domain over the other

party. {
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ARTICLE XI

Assignment

11.01 AEC's Right to Assign. This Agreement and the other

Basic Agreements shall be binding upon, and shall inure to the

benefit of AEC and APCO, and their respective successors and
assigns. AEC shall have the right, subject to the last

sentence of Section 9.02, to convey a security interest or

interests in AEC's Percentage Ownership Interest to the United

States Government or any agency thereof solely to secure
loans, or bonds or other evidences of indebtedness issued or

to be issued by it, if (a) the proceeds from such loans, bonds

or evidences of indebtedness are to be used first to meet
AEC's due and unpaid obligations under the Basic Agreements,

and (b) immediately after the conveyance of any such security
interest, the aggregate amount of all Liens then existing
against all of AEC's real and personal property, including the
Facilities, shall not exceed ninety percent (90%) of the then

' aggregate fair market value of all AEC's real and personal
property, including the Facilities, with such fair market

value to be certified by an independent engineer satisfactory
to the Parties. In addition, AEC may request APCO to consent

to the assignment of AEC's rights under this Agreement to
:

other parties, solely for financing purpo:es, and APCO agrees

that it will not unreasonably withhold its consent, taking
into consideration all aspects of the proposed assignment at
that time, including but not limited to consideration of the
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last sentence of Section 9.02. AEC shall notify APCO in

writing as soon as possible after learning that any Lien has

been or will be imposed upon AEC's Percentage Ownership

Interest or has reason to believe that any such Lien is under

discussion with a possible lender or other entity and shall

furnish APCO promptly with all draft copies and executed

copies relating thereto. In addition, AEC shall have the

right to assign the obligations and benefits under the Basic

Agreements to the REA, pursuant to law, for the benefit of the

AEC Members. No other succession to or assignment of any

rights hereunder or under the other Basic Agreements or any

rights in the Facilities shall take place without the prior

written consent of APCO.

11.02 Restriction on AEC's Rights to Sell or Otherwise Dis-

pose of Facilities. (a) Unless otherwise agreed to in

writing by APCO, or as provided in this Section 11.02, AEC

shall not have the right to sell or otherwise dispose of any

or all of the Facilities to any party other than APCO, its

successors or assigns. Should AEC desire to sell or otherwise

dispose of any or all of the Facilities, AEC shall notify APCO

of such desire in writing. Upon receipt of any such notice,

APCO shall have sixty (60) days from receipt of the notice in

which to determine whether it wishes to acquire from AEC any

percentage of any of the Facilities then owned by AEC. If

APCO determines that it wishes to purchase any or all of such

Facilities, it shall have the right to do so at the price
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determined in accordance with subsection ll.02(b) below. If

APCO elects to purchase the Facilities, Closing for such pur-
chase shall be conducted on a date mutually agreeable to the

parties, not in excess of ninety (90) days from the date APCO
elects to purchase the Facilities. AEC shall convey such

Facilities to APCO by statutory warranty deed. If APCO elects

not to purchase any or all of the Facilities, AEC may secure

offers to purchase from third parties for the acquisition of

AEC's interest therein. Such offers must be received by AEC

and copies of such offers must be transmitted to APCO within

one hundred twenty (120) days after any election by APCO not
to purchase. If any offer desired to be accepted by AEC is

less than the amount which APCO would have paid under subsec-

tion ll.02 (b) , AEC shall notify APCJ of such desire in writing
prior to the expiration of such one hundred twenty (120) dar

period. APCO shall have the right to purchase such Facilities

at the price offered by such third party, such election to be

made by APCO within sixty (60) days after notice thereof is

given by AEC of its desire to sell at such lower price. In

the event APCO elects to purchase at such lower price, the

sale of such Facilities shall be conducted within ninety (90)

days after APCO elects to purchase. In the event an offer

desired to be accepted by AEC is more than that which APCO

would have paid under subsection ll. 0 2 (b) , or in the event

such offer is lower and APCO elects not to purchase as pro-
vided above, AEC shall have the right to sell its Percentage
Ownership Interest in the Facilities or portion thereof not
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sold to APCO to a third party. In the event any such sale to

a third party is not completed within one (1) year after AEC

first gives notice of its desire to sell, AEC shall not be

entitled to make such sale until the procedure set forth here-

in has been complied with in full. In the event a sale is

made by AEC of its interest to a third party pursuant to the

provisions hereof, the same restrictions on alienation or

assignment of its interest in the plant shall be applicable to

such third party. In no event of sale to a third party shall

AEC be relieved of the obligations to be performed by AEC

under the Basic Agreements except to the extent such obliga-

tions are actually satisfied by the third party to whom such

Percentage Ownership Interest is conveyed.

(b) The purchase price for such interest as APCO elects

to acquire shall be an amount equal to the aggregate of the

purchase price made or owed by AEC with respect to the

Facilities or portions thereof to which such election relates,

including appropriate allowances for Actual Cost of Funds

During Construction of New Investments less the sum of (i) an

amount equal to the revenues required (based on the then

allowed rate of return for Alabama jurisdictional customers)

to support any amount in default (such amount to be stated

without taking any depreciation into account) for the entire

period of any such default, less an adjustment for any in-

terest theretofore paid on account of the amount in default,

(ii) taxes paid by AEC and included in the Purchase Price or
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otherwise paid with respect to the Facilities and additional

taxes incurred as a result of the repurchase, (iii) deprecia-

tion and amortization accrued on the books of account of AEC,

comprised of depreciation reflected in,the determination of

the Purchase Price (but depreciation reflected in the deter-

mination of the Purchase Price shall not be deleted a second
time in the application of this Subsection (iii)) and depre-

ciation subsequent thereto determined in accordance with the

same methodology used by APCO, excluding amortization appli-

cable to taxes reflected in (ii) above, (iv) any amount, in-

cluding taxes not included in (ii) above, owed by AEC under

the Basic Agreements to APCO, (v) any costs or expenses in-

curre,d by APCO, excluding the cost of any debt incurred to

finance such acquisition, in connection with such purchase and

any indebtedness secured by Liens with respect to the interest

in the Facilities being acquired and any other obligation

assumed or paid by APCO in order to obtain good title, (vi)

any retirements applicable to AEC's Percentage Ownership

Interest in the Facilities, and (vii) the Decommissioning

Adjustment to Transfer Price calculated in accordance with

Section 11.03 hereof.

11.03 Decommissioning Adjustment to Transfer Price. With

respect to any transfer hereafter of an interest between the

parties hereto which alters the Percent Ownership Interest of

the parties in any or all of the Facilities, the price at
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which such transfer is made shall be adjusted for decommis-

sioning costs associated with such transferred Facility in an

amount equal to:

(1) The amount that the acquiring party would have col-

lected for decommissioning costs for the portion of the

Facility being transferred had that party been the owner of

such Facility being transferred for the period of time that

the other party held ownership title to such portion of the

Facility; or

(2) Any other amount reasonably determined by the ac-

quiring party to be necessary to cover fully the then current

estimate of decommissioning cost associated with the portion

of the Facility being transferred during the period of time

that the selling party held ownership title to such portion of ,

the Facility being transferred; or
.

(3) Any amount specified by applicable legislation or

regulatory agencies with appropriate jurisdiction which fixes

the total exposure of the acquiring party for future liability

for nuclear plant decommissioning, such. amount to be prorated

over the period of time that the selling party held ownership
title to such portion of the Facility being transferred,

11.04 APCO's Right to Assian. So long as it shall have ob-

tained all necessary governmental approvals, APCO shall be

-48-



- ________ _ _______ ____ __---

.

free to assign, transfer or convey any or all of its interest

in the Facilities and in this Agreement and the other Basic

Agreements at any time without the consent of AEC but no such

assignment, transfer or conveyance shall diminish AEC's Per-

centage osnership Interest or diminish any other rights of AEC

or the obligations of APCO hereunder.

ARTICLE XII

Insurance

'12.01 General. During the term of this Agreement, APCO will

make reassnable efforts to obtain and maintain in force, in

the name of the Parties (naming AEC as a named insured), as

their interest may appear, insurance covering the Facilities

as described in this Arcicle XII.
n

12.02 Nuclear Property Insurance. APCO shall, during the

period of this Agreement, obtain and maintain in force all-

risk nuclear property insurance, available from the American

Nuclear Insurers (ANI) and Mutual Atomic Energy Reinsurance

Pool (MACRP) or Nuclear Mutual Limited (MML) or other equiva-

lent coverage from some other equivalent insurer. The limit

and the deductible of such insurance will be the appropriate

amounts as determined by APCO and available from the pools or

NML or other equivalent insurer and any deductible vill be for

the account of the Parties as their interest may appear.
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12.03 Nuclear Liability Insuranco. APCO wi11 carry insurance

to cover the legal obligation to pay damages because of bodily

injury or property damago caused by the nuclear energy hazard,

the policy to be provided by ANI and Mutual Atomic Energy Lia-

bility Underwriters (MAELU) or equivalent coverage from some
other equivalent insurer. The limits will be in the amounts

required by the Atomic Energy Act of 1954, as amended. APCO

will continue to carry such insuranco against the forogoing

risks with coverage and limits as may be required by the

Nuclear Regulatory Commission.

12.04 Cenoral Liability Insuranco. APCO will carry insurance

to cover the icgal obligations to pay damagos because of

bodily injury or property damago caused by other than the nu-
clear onorgy hazard. The limit and the deductibio of such

coverage shall be the appropriato amounts as datormined by
APCO.

12.05 Workmen's comoonsation Insuranco. APCo qualifios as a

self insurer in Alabama but will provido an unbrolla po icy to
cover bonofits in excess of its asnumed liability for work-

men's compensation and employors liability.

12.06 Additional Insurance. In the ovent APCO at any timo or

from timo to timo chall havn clocted to participato in supplo- '

montal insuranco programs to cover coats from nuclear rink

including decontamination or property damages and other conts
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arising therefrom or replaccmont power costs duo to a pro-
longed outago (including but not limited to tho insuranci pro-
grams then of fered by Nuclear Electric Insuranco Limitad (or

any similar succonsor organization in which APCO is a partici-

pant), the costa of such protection shall bo in proportion to
the ratio of the ratable exposuro represented by AEC's Por-
contago ownership Intorost to tho total ratablo exposure of

the Pacilition. In lieu of participating in any such addi-

tional insuranco coverago which APCO may provido for the

Facilition, AEC may nocuro coparato coverago from other

sourcon so long an suc.n separato coverago (a) providos at
,

least as much protoction as would havo boon providad if ACC

had participated in APCO's additional insuranco coverago, and

(b) ouch coparato coverago shall bo of oqual quality and re-

liability and shall havo boon recognized by APCO, in writing,
to bo satiofactory to it. Atc may, at its nolo exponno,

purchano and tako out any additional insuranco for its colo

uno and benefit as Atc may doom appropriato, provided tho

intoronta of ACC are not thoroby advornoly affacted. ACC

nhall advino APCO of tho to'rms of any such additional in-

nuranco prior to ontoring into any contract thorofor.

12.07 Univor of flubenqatien Allocation and Paynont of-

Proniunn_. All of tho innuranco policien obtainod by olthor

party shall contain waivorn of nubrogation againnt tho other

party, if obtainablo from tho insuror. Tho aggrogato cont of

all innuranco, including nuppionontal coverago na not forth in
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Section 12.06 applicable to the Facilities and procured pur-
suant hereto, shall be considered an operating expense, con-
sistent with the Uniform System of Accounts. The allocation

of premiums, taxes on premiums, deductibles, assessments,

retrospective premium calls and any other additional insurance

shall be in proportion to the ratio of the ratable exposure
represented by AEC's Percentage Ownership Interest to the

total ratable exposure of the Facilities. In the event that

any of the foregoing insurance policies is cancelled by either
Party, that Party shall give written notice of such cancol-

lation to the other Party sixty (60) days p'rior to the ef fec-

tive date of such cancellation.

:

ARTICLE XIII

Destruction; Condemnation

13.01 Destruction. (a) If the Facilities or any portion

thereof should be damaged or. destroyed to the extent that the-

cost of repairs or reconstruction is estimated by APCO to ce

equal to or less-than the aggregate amount of insurance cover-
. .

age (including,any deductible) c6rrik pursuant to Article XII
'

hereof, then,.' subject to APCCi's rights under Sections 3.02 and

8.01, APCO shall' unicos otherwise mutually agreed, cause such,

a s~

repairs or reconstruction to be made so that the hacilities or
~

portions thereof shallibe restored to substantially the same

; geheral condition, character or use as existed prior to such

damage or destruction, and APCO and AEC shall share"the cost
'~

. '

.

e
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not reimbursed by insurance in proportion to their respective

ownership interests.

(b) If the Facilities or any portion thereof should be

damaged or destroyed to the extent that the cost of repairs or

reconstruction is estimated by APCO to be more than the aggre-

gate amount of insurance coverage (including any deductible) ,

APCO may cause such repairs or reconstruction to be accom-

plished, although APCO shall have no obligation to make such

repairs or reconstruction if it chooses not to do so. The

Parties shall share such costs, if incurred, proportionately

to their ownership interests.

(c) Should APCO elect not to repair or reconstruct such

Facilities or any portion thereof, AEC shall not have the

right to do so but such Facilities or any portion thereof

shall be retired.

13.02 Condemnation. During the term of this Agreement, if

there shall occur a loss of title to, or ownership of, or use

and possession of, the Facilities or any portion thereof, as

the result of, or in lieu of, or in anticipation of, the exer-

cise of the right of condemnation or eminent domain pursuant

to any law, general or special, the affected Party will

promptly give notice thereof to the other Party, generally

describing the nature and extent of such proceedings or nego-

tiations. APCO and AEC shall have the right to participate

________ _



.

fully in any such proceedings or negotiations and each Party

shall bear its proportionate share of all reasonable costs,

fees and expenses incurred in connection with any condemnation
f

proceedings or negotiations. If no Event of Default shall

have occurred and be then continuing, all awards and payments

received by APCO or AEC on account of any condemnation (less

the actual cost, fees and expenses incurred in collection

thereof) shall be paid to the Parties in proportion to their

respective ownership interests. For purposes of'this Agree-

ment, all amounts paid pursuant to any agreement with any

condemning authority which has been made in connection with

any condemnation proceeding or r.egotiation shall be deemed to

constitute an award on account of such condemnation.

ARTICLE XIV

Force Majeure

14.01 Force Majeure. In addition to all other limitations on

liability contained in this Agreement, APCO shall not be

liable or responsible for any delay in the performance of, or

the ability to perform, any duties or obligations required by

the Basic Agreements when such delay in performance or inabil-

ity to perform results from a Force Majeure occurrence, except

that the obligation of either Party to pay money to the other

Party in a timely manner is absolute and shall not be subject

to the Force Majeure provisions. Force Majeure as used herein

-54-

1
i

. . . . .
. _ _ _ _ _ _ _ . _ _ _



. . .

shall mean any event or cause which is not within the reason-

able control of APCO indluding, without limitation, the fol-

lowing: Acts of God, strikes, lockouts or other industrial

disturbances; acts of public enemies; orders, or absence of

necessary orders and permits of any kind which have been

properly applied for, from the Government of the United States

or from any state or territory, or any of their departments,
^

agencies or officials, or from any civil or military author--

-. | ity; extraordinary delay in transportation; inability to

transport, store, reprocess or dispose of spent nuclear fuel;
~

unforeseen soil conditions; equipment, material, supplies,

labor or machinery shortages; failure of suppliers to conform
.

"
- to obligations in a timely fashion; epidemics; landslides;

lightning, earthquakes; fire; hurricanes; tornadoes; storms;

floods; washouts; drought; war; civil disturbances; explo-
:

sions; breakage or accident to equipment, machinery, trans-

mission lines, pipes or canals; failure of Nuclear Fuel;
: assemblies; partial or entire failure of utilities; breach of

- contract by any supplier, contractor, subcontractor, laborer
_

or materialman; sabotage; injunction; blight; famine;

blockade; or quarantine.

.

. 14.02 Remedy. If APCO suffers an occurrence of Force
'

Majeure, it shall remedy with all reasonable dispatch the

cause or causes preventing APCO from carrying out its agree-
,

ment; provided, that the settlement of strikes, lockouts and

other industrial disturbances shall be entirely within the

-55-
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discretion of APCO, and it shall not be required to make

settlement of strikes, lockouts or other industrial distur-

bances by acceding to the demands of the opposing party or

parties when such course is unfavorable in the judgment of

APCO.

ARTICLE XV

Default

15.01 Events of Default. Each of the following shall be

" Events of Default" under the Basic Agreements:

(a) The failure by AEC to make any payment then due as

required by any of the Basic Agreements within ten (10) days
of the date when such payment became due.

(b) Failure by AEC to perform any other obligation to

APCO, other than obligations for the payment of money, pro-

vided that AEC shall have been given not less than sixty (60)
days' notice by APCO of such failure and AEC chall have failed

to correct such breach of its obligation or shall have failed

to use its reasonable best efforts to correct such breach of
its obligations. In the event, notwithstanding such efforts,

AEC is unable to correct such breach of its obligations within '

one hundred twenty (120) days, an Event of Default shall be

considered to have occurred.

..

.
-
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(c) (i) The insolvency or bankruptcy of AEC or its in-

ability or admission in writing of its inability to pay its

debts as they mature, or the making of a general assignment

for the benefit of, or entry into any composition or arrange-

ment with, its creditors, other than AEC's mortgagee; or

(ii) The application for, or consent (by admission of

material allegations or a petition or otherwisM to, the ap-

pointment of a receiver, trustee or liquidator for AEC or for

all or substantially all of its assets, or its authorization

of such application or consent, or the commencement of any

proceeding seeking such appointment against it without such

authorization, consent or application, which proceedings re-

main undismissed or unstayed for a period of sixty (60) days;

or

(iii) The authorization or filing by AEC of a voluntary

petition in bankruptcy or application for, or consent (by

omission of material aliegations of a petition or otherwise)

to the application of any bankruptcy, reorganization, read-

justment of debt, insolvency, dissolution, liquidation or

other similar law of any jurisdiction, or the institution of

such proceedings against AEC without its authorization, appli-

cation or consent, which proceedings remain undismissed or

unstayed for sixty (60) days, or which reult in adjudication

of bankruptcy or insolvency within such time.

-57-
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(d) The willful failure by AEC to pay any amount when
|

due under any obligation to a third party (other than an

obligation for borrowed money) incurred in connection with

AEC's performance under the Basic Agreements, and such failure

shall continue for thirty (30) days thereafter (or if such

payment is being contested in good faith, for thirty (30) days

after the resolution of such contest).

(e) The failure by AEC to pay any amount when due under

any obligation to a third party for borrowed money incurred in

connection with the financing of AEC's performance under the

Basic Agreements, and such failure shall pcrmit the third

party to whom such amount is owed to accelerate such obliga-

tion or otherwise to exercise legal or equitable remedies

against AEC.

(f) If any representation or warranty made by AEC in the

Basic Agreements or any other document or instrument between

AEC and APCO securing the Basic Agreements shall not be true

and correct in all material respects as of the date when made.

I
15.02 R medies for Late Payments. (a) Failure of AEC to

make any' payment on the date required under the Basic Agree-

ments shall obligate AEC then to pay APCO (i) the unpaid

amount, (ii) interest on the unpaid amount at the Special

Interest Rate from the date such payment was due until the

amount is paid, (iii) the expenses incurred by APCO in

-58-
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collecting the unpaid amount including but not limited to the

expenses of counsel, and (iv) any other expenses incurred by

APCO because of the delay such as cost of replacement power
because of the inability to operate the Facilities because of

such late payment.

(b) Should AEC's failure to make payment not be cured by

payments required under Section 15.02 (a) above within ten (10)

days from the date such payment was due, in addition to

incurring penalties under Section 15. 0 2 (a) , AEC's rights to

the available capacity from its Percentage Ownership Interest

in the Facilities shall be subject to the option specified in
Section 15.04.

(c) If AEC shall fail to make any payments due to APCO

af ter Closing under the Basic Agreements and if such failure

shall have continued for a period of ferty-five (45) days

(including any applicable grace period) without all sums then

due (plus interest and penalties due within such forty-five
(45) day period) having been paid to APCO, there shall then

exist a Class 1 Event of Default. If at the time of or during

the continuation of any Class 1 Event of Default, APCO, either

by itself' or in conjunction with others, shall have the fol-

lowing rights which may not be defeated by any offer or tender

made in an attempt thereafter to cure the default.
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(i) APCO shall have the right (but shall not be re-

quired) to purchase, free and clear of all liens and encum-

brances, the entire AEC Percentage Ownership Interest in the

Facilities or any percentage of any of the Facilities then

owned by AEC. The purchase price for such interest shall be

an amount equal to the aggregate of the purchase price paid by
AEC applicable to the Facilities to be acquired from AEC, i n--

cluding, with respect to New Investments in the Facilities,

appropriate allowances for Actual Cost of Funds During Con-

struction (which Actual Cast shall have been determined using
rates no higher than the rates used by APCO for the same

period) less the sum of (i) an amount equal to the revenues

required (based on the then allowed rate of return for Alabama

jurisdictional customers) to support the amount in default

(such amount to be stated without taking any depreciation into
account) for .the entire period of the default, less an

adjustment for any interest theretofore paid on account of the

. amount in default, (ii) taxes paid by AEC and included in the
~

~ Initial Purchase Price or otherwise paid with respect to the

Facilities and additional taxes incurred as a result of the
repurchase, (iii) depreciation and amortization accrued on the

books of account of AEC, comprised of depreciation reflected

in the determination of the Purchase Price (but depreciation

reflected in the determination of the Purchase Price shall not
be deleted a second time in the application of this Subsection

(iii)) and depreciation subsequent thereto determined in
..

accordance with the same methodology used by APCO, excluding
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amortization applicable to taxes reflected in (ii) above, (iv)

any amount, including taxes not included in (ii) 'above , owed

by'AEC under the Basic Agreements to APCO, (v) any costs or

expenses incurred by APCO, excluding the cost of any debt in-

curred to finance such acquisition, in connection ,with such

purchase and any indebtedness secured by Liens with respect to

the interest in the Facilities being acquired and any other
obligation assumed or paid by APCO in order to obtain good
title, (vi) any retirements applicable to AEC's Percentage
Ownership Interest in the Facilities, and (vii) the Decommis-

sioning Adjustment to Transfer Price calculated in accordance

with Section 11.03 hereof.

(ii) Upon exercise by APCO of its right to purchase

AEC's Percentage Ownership Interest in the Facilities pursuant '

to Section 15.02(c), (i) APCO shall give notice of such

election in writing to the trustee or trustees (as named by
AEC pursuant to Section 9. 04 (b) hereof) of AEC's bonds or of

other evidences of indebtedness, and (ii) APCO (and where

applicable, any other purchasers) shall then be deemed to have

purchased AEC's Percentage Ownership Interest in the Facil-

ities, free and clear of all liens and encumbrances, and shall

be entitled to all of AEC's rights in the Facilities. Any

purchase of AEC's Percentage Ownership Interest in the Facil-

ities pursuant to this Section 15. 0 2 (c ) shall be subject to
the obtaining of applicable governmental and regulatory

approvals (other than REA) and AEC shall take all necessary
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actions and shall execute, and file where appropriate, all

legal documents that shall reasonably be requested by APCO to
complete any transaction contemplated by this Section

15.02(c).

(iii) A closing to consummate the purchase by APCO

pursuant to this Section 15.02 (c) shall be held at a time and

place to be determined by APCO.

(d) Should AEC's failure to make payments not be cured

by payments under Section 15.02 (a) , within ten (10) days APCO

may exercise its rights under Section 16.01.

15.03 Acceleration. If an Event of Default under Section

15.01 shall have occurred, the entire unpaid amounts owing to

APCO, together with any accrued and unpaid interest thereon,

shall become immediately due and payable without the necessity

of any action by APCO.

15.04 Impact of Default on Entitlement to Capacity until

Cure. If any Event of Default has occurred, in addition to

other remedies and the Special Remedy provided in Section

16.01, AEC shall not be entitled to the available capacity

from its Percentage Ownership Interest in the Facilities.

During any period this remedy is in effect, AEC shall continue

to be responsible to APCO for any cost of AEC's Percentage

Ownership Interest due to be paid to APCO, including operating
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costs and cost of New Investments under the Operating Agree-,

ment and cost of Nuclear Fuel under the Nuclear Furl Agree-

ment. At APCO's option, (i) the continuing costs may be

foregone by APCO's exercise of its Special Remedy set forth in

Section 16.01 with respect to such continuing costs, or (ii)

APCO may utilize the energy associated with the available

capacity from AEC's Percentage Ownership Interest and credit

AEC with the amount of energy so utilized times APCO's average

cost of energy from the Farley Plant during the six (6) months

preceding the month in which the default occurred; however, in

the event unusual circumstances have caused such cost not to
represent normal operation, such average cost shall be ad-

:

justed downward to reflect energy costs expected during normal

operation.

15.05 Remedies Not Exclusive. If an Event of Default under

Section 15.01 shall have occurred, the rights and remedies

provided in this Article XV shall not be exclusive but shall

be in addition to any other remedy available under the Basic

Agreements and, to the extent permitted by law, be cumulative

and in addition to all other rights and remedies existing at

law, in equity or otherwise, including the right to enforce

performance or to recover damages by appropriate proceedings,

judicial, administrative or otherwise. In addition, APCO

shall have the right to offset any and all amounts owed while

~

any such Event of Default is continuing. No delay or omission

to exercise any rights or remedy shall impair such right or
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remedy or constitute a waiver of the default or an acquies-
cence therein. Every right and remedy given by the Basic

.;

Agreements, by law or in equity or otherwise, may be exercised

from time to time, and as often as may be deemed expedient, by
APCO.

ARTICLE XVI

Special Remedies

16.01 Special Remedy. If there exists any default by AEC

pursuant to Section 15. 01 (a ) , or circumstances described in

Section 15.04, then, upon notice to AEC by APCO, at APCO's

option, AEC's Percentage Ownership Interest in the Facilities

shall automatically be adjusted in accordance with the fol-

lowing formula, applied separately to each of the Facilities, *

w
to wit, Farley Unit 1, Farley Unit 2, Common Facilities, and

the Operating Inventory:

(F)AOI = (F)OI X (3-A)
B

Where (F)AOI equals the adjusted AEC's Percentage Ownership

Interest in any of the Facilities, immediately sub-

sequent to the cumulative adjustment effected by

this Section 16.01;

(F)OI equals AEC's Percentage Ownership Interest in any of the
Facilities at Closing;

A equals the cumulative aggregate amount of all pay-
ments then owed (or previously owed to APCO and

which were previously a component of A under this

-64-

_ . _ . . .



.

1

formula) to APCO under Article III or Section 15.03

hereof, including interest at the Interest Rate due

thereon for the entire period of the default less

taxes owed to APCO with respect to amounts then owed

pursuant to Article III or operating or maintenance

expenses under any other agreement between the

parties; and

B equals AEC's initial purchase price paid pursuant to

Section 3.01 plus the aggregate amount of all pay-

ments previously made and the amounts then owed pur-

suant to the Operating Agreement for New Investment

including appropriate allowances for Actual Cost of

Funds During Construction (determined in accordance

with the provisions of Section 15. 02 (c) (i) less the

sum of the following:
-

(i) amounts AEC may have paid as penalties, if

any have been previously included in this item

B; (ii) depreciation and amortization accrued

to the books of account of AEC applicable to

the Facilities, comprised of depreciation re-

flected in the determination of the Initial

Purchase Price (but depreciation reflected in

the determination of the Initial Purchase Price

shall not be deleted a second time in the

application of this Stasection (ii) and depre-

ciation subsequent thereto determined in

accordance with the same methodology used by
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APCO, excluding depreciation and amortization

applicable to all taxes reflected in (ii)

above, and (iii) any retirements applicable to

AEC's Percentage Ownership Interest in the
:

Facilities.

Thereafter, each successive Event of Default covered under

this Section in any month shall similarly further decrease

AEC's Percentage Ownership Interest in the Facilities, unless

and until APCO shall have exercised its right to purchase

AEC's Percentage Ownership Interest pursuant to Section 15.02.

~

16.02 Rights and Obligations upon Repurchase or Transfer of

Title. (a) In the event of any transfer of or purchase of or

adjustment of ownership interest pursuant to this Agreement,

AEC shall execute and deliver further documents of title

(conforming to the document requirements of Section 2.01) con-

veying to APCO the interest in the Facilities required by this
Agreement, free and clear of all liens and encumbrances, but '

subject to payment or assumption as provided in the last

sentence of Section 9.03.

(b) In the event of any adjustment of ownership interest

pursuant to this Article XVI, (i) any loss or expenses in-

curred by APCO in connection with such acquisition shall be
..

due to APCO from AEC, (ii) APCO shall give notice of such

election in writing to the trustee or trustees of AEC's bonds

or other evidences of indebtedness, and (iii) a closing to
.

-66-

e



_ _ _ _ _ _ _ _ _ _

.

consummate the acquisition pursuant to this Article shall be

promptly held at a time and place determined by APCO.
e

(c) Any acquisition pursuant to this Article shall be

subject to the obtaining of applicable governmental and regu-
latory approvals ard AEC shall take all necessary actions and

shall execute, and file where appropriate, all legal documents

that shall reasonably be requested by APCO to complete any
transaction contemplated by this Article XVI.

ARTICLE XVII

Term of Agreement

17.01 Termination. This Agreement shall terminate at the

earlier of (a) when, at the sole judgment of APCO, all the

Facilities shall have been retired and decommissioned, when

all payments required have been made, when all liability for
disposal of waste has terminated, when the plant site has been

returned to a condition acceptable to APCO icr when the

Parties have entered into a final, definitive, further agree-
ment providing for the permanent care of the Facilities, as

permitted by such Section 3.02), and when APCO's option to
purchase AEC's Percentage Ownership Interest pursuant to

Section 3.02 hereof shall have expired, (b) December 31, 2100,

or (c) December 31, 1984 if the Closing shall not have been

consummated.

|
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17.02 Measuring Lives. If and to the extent that any of the

rights and privileges granted under the provisions of this

Agreement would, in the absence of the limitation imposed by
this Section, be invalid or unenforceable as being in viola-
tion of the rule against perpetuity or any other rule of law

relating to the vesting of interests in property or the sus-

pension of the power of alienation of property, then it is

agreed that notwithstanding any other provision of this

Agreement, said options, rights and privileges, subject to the

respective conditions governing the exercise of such options,

rights and privileges, shall be exercisable only during (a) a
period which shall end twenty-one (21) years after the death

of the last survivor of the officers and members of the Board
of Directors of APCO named in Exhibit __ hereto, together with

all such persons' children and grandchildren who are living on

the date of the execution of this Agreement, or (b) the spe-
cific applicable period of time expressed in this Agreement,
whichever is shorter.

ARTICLE XVIII

Accounting Matters

18.01 General Accounting Matters. Determinations by APCO on

all accounting matters related to the transactions contem-

plated by the Basic Agreements will be in accordance with

Generally Accepted Accounting Principles and FERC's Uniform

.
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System of Accounts, utilizing the accrual method of ac-

counting, unless otherwise specifically provided in the Basic

Agreements or mutually agreed by the Parties or as prescribed

by other regulatory agencies having jurisdiction, as in effect

from time to time. The accounting system and procedures de-

signed to implement and operate this Agreement and the other

Basic Agreements will be developed with APCO's resources

and/or through a consultant. All costs incurred for the de-

sign, development and initial implementation of this system

are to be borne by AEC.

18.02 Right to Inspect Records, Etc. During normal business

hours and subject to conditions consistent with the conduct by

APCO of its regulitr business affairs and responsibilities,

APCO will provide '1C, the Authorized AEC Representative (s) or

any auditor utilized by AEC reasonably acceptable to APCO or

any nationally recognized accounting firm retained by AEC,

access to APCO's books, records, and other documents directly

related to the performance of APCO's obligations under the

Basic Agreements (but excluding internal memoranda, records

and documents relating to such matters and minutes of meetings

of the Board of Directors and committees thereof) and, upon

request, copies thereof, which set forth (a) costs applicable

to the construction, operation, maintenance and retirenent of

the Facilities to the extent necessary to enable AEC to verify

the costs for which AEC is billed pursuant to the provisions
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of this Agreement, (b) matters relating to the design, con-

struction and operation and retirement of the Facilities in

proceedings b'efore any regulatory body or governmental agency

having jurisdiction. AEC will bear the cost of any copying,

review or audit of such books and records.

During normal business hours and subject to conditions

consistent with the conduct by AEC of its regular business

affairs and responsibilities, AEC will provide APCO, the

Authorized APCO Representative (s) , or any auditor utilized by

APCO reasonably accept 3ble to AEC or any nationt.lly recognized

accounting firm retained by APCO, access to AEC's books,

records, and other documents, and, upon request, copies there-

of, which relate to the Basic Agreements (but excluding

internal menoranda, records and documents relating to such

matters and minutes of meetings of the Board of Directors and

committees thereof). APCO will bear the cost of any copying,

review or audit of such books and records. Notwithstanding

the foregoing, however, neither Party shall be required to

make available to the other Party any reports and information

relating to personnel practices, staffing or labor relations

(including internal memoranda, records and documents relating

to such matters as minutes of meetings of the Board of Direc-

tors and committees thereof).

18.03 Other Audits. AEC recognizes that APCO is subject to

au'dits by various Federal and State regulatory agencies.
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Should any adjustment be required by such audit which affects '

the Purchase Price or New Investment under this Agreement, the

Parties agree to share such adjustment in proportion to their
respective ownership interests. AEC also agrees to pay its

pro rata share of legal and other expenses incurred by APCO in

appealing any adjustment resulting from any such audit, which

affects the Purchase Price or New Investment under this Agree-
ment. Any decision to appeal shall be subject to the provi-

sions of Article VIII hereof.

ARTICLE XIX

Consultations and Mutual Cooperation;

Authorized Representatives

19.01 Consultations and Mutual Cooperation. At least annu-

ally APCO will meet with representatives of AEC at 600 North

18th Strect, Birmingham, Alabama, or such other place as the
Parties may agree, to report on the operation of the

Facilities.

19.02 Authorized AEC Representatives. At the Closing, AEC

shall designate, in writing, not more than two (2) Authorized

AEC Representatives to act on its behalf with respect to all

matters contemplated by this Agreement. The person or persons

so designated by AEC as Authorized AEC Representatives may be

changed, in the sole discretion of AEC and from time to time,

by at least ten (10) days' prior written notice to APCO.
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19.03 Authorized APCO Representatives. At the Closing APCO

shall designate, in writing, not more than four (4) Authorized

APCO Representatives to act on its behalf with respect to all

matters contemplated by this Agreement. Any of the Authorized

APCO Representatives may be changed, in APCO's sole discretion

and from time to time, by at least ten (10) days' prior

written notice to AEC.

ARTICLE XX

Miscellaneous

20.01 Non-Exclusive Sale. APCO shall have the right to sell

to others joint interests in any or all of its remaining in-

terest in the Facilities upon such terms and conditions as

APCO may choose, but no such sale shall diminish AEC's

Percentage Ownership Interest in the Facilities or diminish

any other rights and interests of AEC hereunder.

20.02 No Arbitration: Resolution of Disputes. No Party shall

have the right to arbitrate any dispute that might arise with

respect to any of the Basic Agreements. Any disagreement be-

tween the Parties as to their rights or. obligations under this

Agreement shall first be addressed by consultation between the

Authorized APCO Representatives and the Authorized AEC Repre-

sentatives. In the event such representatives are unable to

satisfactorily resolve their disagreement, they shall refer to

the matter to their respective management. No dispute as to
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the payment of an invoice rendered by either Party pursuant to

any of the Basic Agreements shall permit the other Party to
.

delay payment of the disputed invoice, in full, on its payment
date. If the invoiced Party shall have paid any such disputed
invoice, in full, on or before its payment date and if the

Authorized APCO Representatives and the Authorized AEC Repre-

sentatives, or a court of competent jurisdiction, should later

determine that a disputed invoice was for an amount in excess

of the correct amount due, then the invoicing Party shall be
obligated to refund the difference to the invoiced Party with-
in ten (10) days of such determination with interest at the

Regular Interest Rate, if any, upon such amount.

20.03 Notices. Any notice, request, consent or other commun-

ication permitted or required by this Agreement (other than

payments) shall be in writing and be deemed given when de-

livered by hand or when deposited in the United States mail,
first class, postage prepaid, and if to APCO, addressed to:

Alabama Power Company
P. O. Box 2641
Birmingham, Alabama 35291

Attention: President

Uith copies to: The Authorized APCO
Representatives designed by APCO
pursuant to Section 19.03 hereof

and if to AEC, addressed to:

Alabama Electric Cooperative, Inc.
P. O. Box 550
Andalusia, Alabama 36420

Attention: General Manager
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With copies to: The Authorized AEC
Representatives designated by AEC
pursuant to Section 19.02 hereof

unless a different officer or address shall have been desig-
nated by cither Party by notice in writing to the other Party.

20.04 Holidays, Business Days. Any obligation to perform

under this Agreement, including payment obligations, which

shall become due on a non-business day shall become due upon

the next business day. The term " business day" shall mean any

day other than a day on which banking institutions in the City
of Birmingham, Alabama are authorized by law to close.

20.05 Entire Agreement. This Agreement, together with the

other Basic Agreements, constitutes the entire understanding

between the Parties hereto, superseding any and all previous

understandings, oral or written, pertaining to the subject

matter contained herein and therein. No Party hereto has re-

lied or will rely upon any oral or other written representa-

tion or oral or other written information made or given to

such Party by any representative of the other Party or anyone
on its behalf.

20.06 Amendments. This Agreement may not be amended, modi-

fied, or terminated, nor may any obligation hereunder be

wa'ived, orally, and no such amendment, modification, termina-

tion or waiver shall be effective for any purpose unless it is
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in writing, and signed by both Parties and all necessary regu-
latory approvals, including the Administrator of REA, 'have

been obtained.

20.07 Relationship of the Parties. The duties, obligations

and liabilities of the Parties are intended to be several and
not joint or collective, and nothing herein contained shall

ever be construed to create an association, trust, joint ven-

ture or partnership or impose a trust, fiduciary or partner-

ship duty, obligation, or liability on or with regard to the

Parties, although the Parties acknowledge that the ownership

and operation of the Facilities may constitute a partnership
-

,

for tax purposes. The Parties shall be individually respon-

sible for their own obligations as provided herein. Neither

Party shall have the right or power to bind the other Party

except as expressly provided in this Agreement.
3

20.08 Tax Election. APCO and AEC hereby agree that they will

both elect to exclude the arrangement created by this Agree-
ment from the application of Subchapter K of the Internal

Revenue Code of 1954, as amended, and execute all documents

required by either Party to effect that result.

20.09 Governing Law. This Agreement is made under and shall

be construed under and governed by the laws of the State of

Alabama.
.r
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20.10 No Waiver. The failure of either Party to enforce at

any time any of the provisions of this Agreement, or to re-

quire at any time performance by the other Party of any of the
provisions hereof, shall in no way be construed to be a waiver

of such provisions, nor in any way to affect the validity of
this Agreement or any part thereof, or the right of such Party
thereafter to enforce each and every such provision.

20.11 Captions. The descriptive captions of the various

Articles and Sections of this Agreement have been inserted for

convenience of reference only and shall in no way modify or
restrict any of the terms and provisions hereof.

20.12 Counterparts. This Agreement may be executed simul-

taneously in two or more counterparts, eacr. of which shall be

deemed an original, but all of which together shall constitute

one and the same instrument.

20.13 Singular and Plural; Gender. Throughout this Agree-

ment, whenever any word in the singular number is used, it

should include the plural unless the context otherwise re-

quires; and whenever the plural number.is used, it shall in-

clude the singular unless the context otherwise requires. The

use of the masculine shall include the feminine.
.

20.14
. -

REA Required Clauses Incremental Cost of Compliance;-

Remedies for Non-compliance. (A) AEC has represented to APCO
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that REA will not loan, or guarantee the loan of, money to AEC
for its investment in the Farley Nuclear Plan't unless APCO

agrees to the inclusion of the provisions set forth as Items

(C) (1) through (7) of this Section 20.14. APCO has agreed to

the inclusion of these items with the express understanding
and agreement (and acknowledgement by REA) that the_ d r inclu-

sion is subject to the conditions and limitations set forth in

Section 20.14 (B) below.

(B) (1) In the event APCO experiences any increase in its

costs because of any of the provisions set forth in Section

20.14(C), the entire burden of such increase in cost shall be

borne by AEC and AEC shall pay such increase in cost upon re-

ceipt of invoice as provided in Article V of the Operating

Agreement.

(2) In no event shall any breach by APCO of any of

the provisions of Section 20.14 (C) (1) through (7) give AEC (or

any party claiming rights hereunder through AEC) the right or
opportunity to terminate the Basic Agreements or any of them,
or diminish the obligations of AEC (or any party claiming

rights through AEC) under the Basic Agreements.

(C) (1) Buy American. The parties covenant that in the

performance of this Agreement (i) at least ' AEC's Percentage

Ownership Interest in the total cost of- the' Farley Nuclear
Plant, including the total of all' of the unmanufactured
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articles, materials and supplies used or to be used in the

construction of or otherwise made a part of the Farley Nuclear

Plant shall have been mined or produced in the United States,

and (ii) at least AEC's Percentage Ownership Interest in the

total cost of the Parley Nuclear Plant, including the total

cost of all of the manufactured articles, materials, and sup-

plies used or to be used in the construction of or otherwise

made a part of the Farley Nuclear Plant shall have been manu-

factured in the United States substantially all from articles,

materials, or supplies mined, produced, or manufactured, as

the case may be, in the United States. If any article,

material, or supplies are partially mined, produced, or manu-

factured in the United States (said part being hereinafter

called the "American Made Portion") and partially mined, pro-
duced, or manufactured somewhere other than in the United

States, then only the cost of the American Made Portion shall

be used in determining whether the requirements of the pre-

ceding sentence have been satisfied. At the Closing and from

time to time thereafter when requested by AEC or the REA

Administrator, the parties shall supply the REA Administrator

or the party so requesting with information and documentation

demonstrating that the Parley Nuclear Plant was constructed in

accordance with the requirements of this Section, provided AEC

shall reimburse APCO all costs incurred by APCO in providing

such information and documentation, including reimbursement ,

at usual hourly rates, the cost of the time of personnel en-

gaged in any such supply of information and documentation.
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AEC shall further reimburse APCO for any cost which APCO in-

curs in complying with this provision in lieu of procuring

goods or services outside the United States.

(2) Historic Places. The parties shall not, with-

out approval in writing by the REA Administrator, use any por-

tion of the funds made available to APCO by AEC pursuant to

the terms of this Agreement to construct any facilities which

will involve any district, site, building, structure or object

which is included in the National Register of !!istoric Places,

maintained by the Secretary of the Interior pursuant to the

!!istoric Sites Act of 1935 and the National 111storic Preser-
vation Act.

(3) Flood Insurance Act. Notwithstanding anything

contained in this Agreement, neither party shall be under any

obligation to advance any funds to the other party to finance

the construction or acquisition of any building in any area

heretofore identified by the Secretary of !!ousing and Urban

Development, pursuant to the Flood Disaster Protection Act of

1973 (the " Flood Insurance Act") or any rules, regulations or

orders issued to implement the Flood Insurance Act (" Rules"),

as an area having special flood hazards, or to finance any

Facilities or materials to be located in any such building, or

in any building owned or occupied by APCO or AEC located in

such flood hazard area unless and until there have been com-
pliance with all other conditions of this Agreement which are
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precedent to-such advances, and the REA Administrator has de-

termined that (i), the community in which such area is located
,

,
_

-

is then participating in the-national flood insurance program,
t.

as required by the Flood, Insurance'Act'and any Rules, and (ii)
_, . _ ,

~

.

APCO and AEC have obtained_ flood' insurance coverage with re-

spect tC such building and contents.'as may then be required

pursuanteto the Flood Insuiance Act and any Rules , AEC being
x

'

responsible for the entire cost of any such insurance. In the
,

event, because. of itnis provision, AEC fails to pay for any
portion of the Facilities, AEC shall not be entitled to its

Percentage . Ownership Interest in any output of the Farley

Nuclear Plant.
_

-

(4) Publ c Officials Not to Benefit. No member of

or d> legate to the Congress of the United States shall be ad-

mitted to any share or part of this Agreement or to any bene-

fit to arise herefrom other' than the receiving of electric-

service on~ the same terms accorded other consumers and other~

than benefits, if any such pehson is an APCO or The Southerni

Company shareholder, that may accrue to such shareholders

generally.

(5) Kickbacks. In the acquisition, construction

and completion of Facilities pursuant to this Agreement, APCO

and AEC-shall comply with all applicable statutes, rules and
N

.. regulations pertaining to the so-called " Kickback" Statute (43

Stat. 948, 18 U.S.C. Sec. 874 and 40 U.S.C. Sec. 276C).
.

%

~ "
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(6) Equal Opportunity Clause. During the term of

this Agreement, the partius agree as follows:

(i) The parties will not discriminate against

any employee or applicant for employment because of race,

color, religion, sex, age or national origin. The parties

will take affirmative action to ensure that applicants are

employed, and that employees are treated during employment

without regard to their race, color, religion, sex, age or

national origin. Such action shall include, but not be

limited to the following: Employmen't , upgrading, demotion or

transfer; recruitment or recruitment advertising; layoff or

termination; rates of pay or other forms of compensation; and

selection for training, including apprenticeship. The parties

agree to post in conspicuous places, available to employees

and applicants for employment, notices to be provided setting
forth the provisions of this Equal Opportunity Clause.

(ii) The parties will, in all solicitations or

advertisements for employees placed by or on behalf of either

party, state that all qualified applicants will receive con-

sideration for employment without regard to color, religion,

sex, age or national origin.

(iii) The parties will send to each labor union

or representative of workers with which it has a collective

bargaining agreement or other contract of understanding, a

-81-
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notice to be provided advising that said labor union or

workers' representatives of the parties' commitments under
'

this Section, and shall post copies of the notice in con-

spicuous places available to employees and applicants for em-
ployment.

(iv) The parties will comply with all provi-

sions of Executive Order 11246 of September 24, 1965, and of

the rules, regulations and relevant orders of the Secretary of
Labor.

(v) The parties will furnish all information

and reports required by Executive Order 11246 of September 24,

1965, and by rules, regulations and relevant orders of the

Secretary of Labor, or pursuant thereto, and will permit ac-

cess to their books, records and accounts by the administering
agency and the Secretary of Labor for purposes of

investigation to ascertain compliance with such rules,

regulations and orders.

(vi) In the event of either party's noncompli-

ance with this Equal Opportunity Clause of this Agreement or

with any of the said rules, regulations or orders, the party
may be declared ineligible for further government contracts or

federally assisted construction contracts in accordance with

procedures authorized in Executive Order 11246 of September

24, 1965, such being the sole and exclusive remedy applicable
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under this Agreement for noncompliance herewith, it being,

recognized that the parties have executed other Agreements
under which broader remedies for such noncompliance has been
recognized.

(vii) The parties agree that, unless exempted by

the rules, regulations or orders of the Secretary of Labor

issued pursuant to Section 204 of Executive Order 11246 of

September 24, 1965, all subcontracts and purchase orders are

subject to Executive Order 11246 and such provisions will be

binding upon each subcontractor and vendor. The parties shall

take such action with respect to any subcontract or purchase
order as the administering agency may direct as a means of

enforcing such provisions, including sanctions for noncompli-
ance; provided, however, that in the event the party becomes

involved in, or is threatened with litigation with a subcon-

tractor or vendor as a result of such direction by the -

administering agency, that party may request the United States

to enter into such litigation to protect the interests of the

United States.

(7) Nonsegregated Facilities. The parties certify

that they do not maintain or provide for their employees any
segregated facilities at any of its establishments, and that

it does not permit their employees to perform services at any
location, under their control, where segregated facilities are

maintained. The parties certify further that they will not

-83-

_ _ _ _ ___ ____



I,

maintain or provide for their employees any segregated facili-,

ties at any of their establishments, and that they will not
permit their employees to perform their services at any loca-
' tion, under their control, where segregated facilities are

maintained. The parties agree that a breach of this certifi-

cation is a violation of the Equal Opportunity Clause in this
Agreement and that the sole and exclusive remedy for breach of

this certification is the sole and exclusive remedy set forth
in the Equal opportunity Clause of this Agreement. As used in

this-certification, the term " segregated facilities" means any
;

waiting rooms, work areas, restrooms and washrooms, restau-
' rants 'and other eating areas, timeclocks, locker rooms and

other storage or dressing areas, parking lots, drinking foun-
'tains, recreation or entertainment area, transportation, and

hcusing facilities provided for employees which are segregated
by' explicit directive or are in fact segregated on the basis

of race, color, religion, or national origin, because of

habit, local custcm, or otherwise. The parties agree that

(except where they have obtained identical certifications from,

i

proposed subcontractors for specific time periods) they will
i

.obtain' identical certifications from proposed subcontractors

prior to'the award of subcontracts exceeding $10,000 which are

not- exempt from the provisions of the Equal Opportunity

Clause, and that they.will retain such certifications in their '

files.
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IN WITNESS WHEREOF, the parties have hereto caused this, , -

Agreement to be signed and sealed as of ,

1984 by their duly authorized representatives.

ALABAMA POWER COMPANY

By
ATTEST:

" Corporate Secretary

ALABAMA ELECTRIC COOPERATIVE,
INC.

By
ATTCST:

..

4
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STATE OF ALABAMA:
to-wit:

JEFFERSON COUNTY

The foregoing instrument was acknowledged before before

me this day of 1984 by_,

and President and Corporate,

Secretary, respectively, of Alabama Power Company, an Alabama

corporation, on behalf of the Corporation.

My commission expires:

.

Notary Public

STATE OF ALABAMA:
to-wit:

COVINGTON COUNTY
'

.

The foregoing instrument was acknowledged before me this
day of 1984 by,

,

of Alabma Electric Cooperative, Inc. an Alabama corporation,
on behalf of the Corporation.

My commiasion expires:

.
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EXHIBIT A

COMMON FACILITIES
.70SEPH !!. FARLEY NUCLEAR PLANT

[ Description to be developed of all facilities at the
Farley Plant considered Common Facilities as of the date
of the Purchase and Ownership Agreement]

.

O
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EXHIBIT B,

FARLEY UNIT 1
JOSEPH M. FARLEY NUCLEAR PLANT

[ Description to be developed of the facilities included
within the Farley Plant which constitute Farley Unit 1]

<

%
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_ . . . . _ _ _ _ _ _ _ _ _ _ _.
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EXHIBIT C,

FARLEY UNIT 2
JOSEPH M. FARLEY NUCLEAR PLANT

[ Description to be developed of the facilities included
within the Farley Plant which constitute Farley Unit 2]

.

_ _ . _ _ _ _ . _ . _ _ _ _ _ . _ _ . _ _ ._
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EXHIBIT D
<

%

MEMBERS OF ALABAMA ELECTRIC COOPERATIVE, INC.
AS OF 1984,

City of Andalusia
Baldwin County Electric Membership Corporation
City of Brundidge

,

Central Alabama Electric Cooperative
Choctawhatchee Electric Cooperative
Clarke-Washington Electric Membership Corporation
City of Elba

,

Escambia River Electric Cooperative
Gulf Coast Electric Cooperative
Micolas Cotton Mills
City of Opp
Opp Cotton Mills
Pea River Electric Cooperative
Pioneer Electric Cooperative
South Alabama Electric Cooperative
Southern Pine Electric Cooperative
Tallapoosa River Electric Cooperative
West Florida Electric Cooperative
Wiregrass Electric Cooperative

I

.. _.
_ _ _ _ _ - _ _ _ _ _ _ _ _ _ - _ _ - - _ _ _ ._
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EXHIBIT E,
,

STATUTORY WARRANTY DEED

[ Statutory Warranty Deed to be developed consistent with
Section 2.02(a) conveying to AEC an undivided ownership
interest in real property to be conveyed under the
Agreement]

i-

_ _ _ _ _ .



_ _ _ _ _ _ _ - _ _ _ _ _

EXHIBIT F,

ASSIGNMENT OF CONTRACTS, LICENSES
AND PERf1ITS

:

(Document to be developed assigning to AEC, to the extent
possible, an undivided ownership interest in APCO's
rights and obligations under those certain contracts,
licenses and permits listed herein for the purchase,
repair, construction, ownership and operation of the
Facilities]

a

. _ _ _ __ _ _ _ - - - - - - - - _ -
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EXHIBIT G,

BILL OF SALE

[ Bill of Sale to be prepared conveying undivided
ownership interest in all property listed thereon]

Q

\

_ - - - - -
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EXHIBIT H,

SECOND MORTGAGE AND DEED OF TRUST

E

[ Document to be prepared evidencing second mortgage lien
on property of AEC as security for obligations owed by
AEC to APCO under the Basic Agreements]

d

?

E

_. ____ _ _ _ _ _ _ _ . _ _ . . _ _ _ _
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EXHIBIT I,

PURCHASE PRICE FOR AEC'S
PERCENTAGE OWNERSHIP INTEREST

s

(Document to be prepared stating purchase price and
showing allocation among the various elements
constituting the price]

i .

.
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u;c u .
<

, . EXHIBIT J

GUARANTY AGREEMENT

I

I

[ Guaranty Agreement, binding- REA, to be prepared to,

guarantee.AEC's performance of the Basic Agreements]

!
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EXHIBIT K,

,

SPECIAL GUARANTY AGREEMENT

FOR ~ AND IN CONSIDERATION of Ten Dollars ($10.00) and

other good and valuable considerations, the receipt and suf-

Lficiency of which is hereby acknowledged, the undersigned, for
themselves, their successors. and assigns (hereinafter

" Guarantors"), being members of ALABAMA ELECTRIC COOPERATIVE,

.INC., a corporation organized under the laws of the State of

Alabama -(hereinafter "AEC") , hereby each guarantees to ALABAMA
: POWER COMPANY, its successors and assigns (hereinafter "APCO")

full payment and/or performance of all costs, liabilities and

obligations of AEC to APCO, including payment of accrued in-

|b terest 'if'any, arising out of or resulting from that certain

| Purchase and Ownership Agreement between APCO and AEC dated

1984,. that certain Nuclear Fuel Agreement,

. between AEC and APCO dated 1984, and that,

certain Operating Agreement between AEC and APCO dated

1984 (hereinafter collectively referred to as,

i

! " Basic " Agreements") , to which true copies of this Special

Guaranty Agreement are affixed, or arising out of or.resulting

from a violation by AEC of any of the covenants contained in

the Statutory Warranty Deed and Bill of Sale to be delivered

by APCO:te.AEC pursuant to the Basic Agreements (" guaranteed

' items"). Notwithstanding anything to the contrary herein con- i

tained, the liability of each of the undersigned is limited to
..

_ _ _ _ . _ - _ _ _ - _ - _ _ . . - _ _ _ _ . _ _ _ _ _ . _ _ _ _ _mi- ---- r
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| -

that percentage of the entire liability hereunder which is set
,

' forth below, as follows:

City of Andalusia %

Baldwin County Electric Membership
Corporation %

City of Brundidge %

Central Alabama Electric Cooperative %

Choctawhatchee Electric Cooperative %

Clarke-Washington Electric
!!embership Corporation %

City of Elba %

Escambia River Electric Cooperative %

Gulf Coast Electric Cooperative %

Micolas Cotton Mills %

City of Opp %

Opp Cotton Mills %

Pea River Electric Cooperative %

Pioneer Electric Cooperative %

South Alabama Electric Cooperative %

Southern Pine Electric Cooperative '4

Tallapoosa River Electric Cooperative %

West Florida Electric Cooperative %

Miregrass Electric Cooperative %

1. This guaranty is unconditional, provided only that

each Guarantor may assert any defense that would be available

to AEC under the Basic Agreements and that has not been re-

solved against AEC pursuant to the final decision of a court

of competent jurisdiction.

-2-
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.' 2 . This' guaranty ~shall be~ deemed continuing and irre-.

vocable, notwithstanding ' any subsequent withdrawal of any or

all of.the Guarantors as members of AEC, provided-that an ex-

press ' release .given by APCO to AEC s!. 11 also constitute a

. release of each cf the Guarantors hereunder. Guarantors here-
i

by waive demand of-payment, presentment, protest and notice of

J

: protest on any-and all of.the guaranteed items and consent to

'alte2ation, amendment, or modification of any obligations

funder the Basic Agreements without necessity for notice to

-Guarantors or agreement by Guarantors. -Payments by the

Guarantors to APCO pursuant to this guaranty shall be made at
'

the principal place of business of APCO, in lawful money of

the United States. !

3.- The obligations of each Guarantor may be . enforced*

without regard to the enforcement of the obligations of any

other Guarantor, and without regard to the validity or inva-+

Llidity.of any obligations of another-Guarantor. Any amounts

received ' by APCO from whatsoever source on account of the

AEC's indebtedness or liabilities, and in such order of appli-
t

cation, as APCO may from time to time elect; . and, notwith-

L standing any payments made by or for the account of the under-

-signed pursuant to this guaranty, the undersigned shall not be
:

subrogated to any rights of APCO until such time as this

guaranty shall have been discontinued as to all of the under-

Oigned and APCO shall have received payment of the full amount

|, of all indebtedness or liabilities and of all obligations of (
Q11 of the undersigned hereunder.

!

-3-
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4. Guarantors hereby consent to APCO from time to time

extending the time of payment or performance in whole or in

part of any and all of the aforesaid items for such time or

times as APCO may determine and hereby waive notice to or ob-

taining the consent of the Guarantors. Such extension of ex-

tensions may be longer than the time for payment or per-

formance of the original obligation. Guarantors further agree

that this guaranty shall apply with equal force and effect to

any renewal or renewals of any of the aforesaid items.

Guarantors further consent to the subsequent sale by APCO of
,

participation interests in the Parley Plant to persons other

than AEC, or to APCO otherwise dealing with the Parley Plant,

and agree that such shall not impair this guaranty, and hereby
waive notice thereof to or obtaining the consent therefor of,

the Guarantors. Guarantors hereby consent to the partial or

total release of other persons (except AEC) primarily or

secondarily liable, and to the release of all or part of any

security that may be held by APCO all without notice to

Guarantors. APCO shall not be obligated to acquire any se-

curity or substitute security because of the release of other

security. If at any time all or any part of any payment

theretofore applied by APCO to any indebtedness or liability
of AEC is or must be rescinded or returned by APCO for any
reason whatsoever (including without limitation the insol-

vency, bankruptcy or reorganization of AEC) such indebtedness

or liability shall for the purpose of this guaranty, to the

extent that such payment is or must be rescinded or returned,

_4

- - _ _ _ _ _ _ _ - _ - _ __
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E
be deemed to have continued in existence notwithstanding such '"

,

application by APCO, and this guaranty shall continue to be }'
effective or be reinstated, as the case may be, as to such i

indebtedness or liability as though such application by APCO
-a

had not been made.
_

i

5. Notice by APCO of the acceptance of this guaranty is ;
5

hereby waived. No act or omission of any kind (except express
"

written release of the AEC) by APCO shall affect or impair -

this guaranty and APCO shall have no duties to the Guarantors.
.

The Guarantors hereby agree that their obligations hereunder
i

shall be absolute and primary and shall be complete and ]
binding as to each Guarantor upon this guaranty being executed -

by it and subject to no conditions precedent or otherwise. -

This guaranty contains the full agreement of the Guarantors "

and is not subject to any oral conditions.
.

6. No modification or waiver hereof shall be binding on
APCO unless in writing signed by an officer of APCO. This

guaranty shall be construed in accordance with and governed by
1

the laws of the State of Alabama. Wherever possible each pro-

vision of this guaranty shall be interpreted in such manner as

to be effective and valid under applicable law, but if any

provision of this guaranty shall be prohibited by or invalid
,

under such law, such provision shall be ineffective to the

extent of such prohibition or invalidity, without invalidating

the romainder of such provision or the remaining provisions of
this guaranty. [

.

E

l

-5-
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EXHIBIT L

RELEASE AND COVENANT NOT TO SUE

(Document to be prepared for execution by AEC and each
AEC Member, together with certified resolutions of the
Board of Directors of each entity authorizing execution] #



EXHIBIT M

OPINION OF COUNSEL FOR AEC

,

m

--- _ _ _ . _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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EXHIBIT N

OPINION OF COUNSEL FOR AEC

O
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Southem Engranng
Companyof Georga
1800 Peachtree St.NW

(404 352 200

May 2, 1984

Mr. J. M. Elliott
Director of Corporate Financial,

Accounting & Regulatory Services
Alabama Power Company
600 North 18th Street
Post Office Box 2641 p
Birmingham, Alabama 35291

Dear Mr. Elliott:

On behalf of AEC, we would like to update the information regarding the
Farley nuclear plant provided in your letters of May 9,1983 and May 16,
1983. Specifically, we request the Alabama Power Company 1983 Form 1,
the Alabama Power Company 1983 Annual Report, the Alabama Power Company
Financial and Statistical Report 1973-1983, gross and net investment
along with accumulated depreciation of Farley nuclear plant as of
December 31,1983 (same format as_ in your May 9,1983 letter preferred),
estimated construction expenditures at Farley nuclear plant for the years
1984 through 1988, and the latest fuel cost estimates in 4/mmBTU for the
years 1984 through 2000 for each unit. The fuel estimates pretiously
provided have included a component for spent fuel permanent disposal, but
have not included the interest cost on the leased fuel. We will assume
the same applies to the new estimates unless you tell us differently.

.

Since we have been asked to coordinate requests and exchanges of infor-
mation through Mr. Vogtle, I am sending a copy of this letter to him.

Sincerely,

Jeff Parish, P.E.
Senior Project Manager

'

JP/1w

' cc: Mr. Jesse S. Vogtle
Mr. Charles R. Lowman
Mr. D. Biard MacGuineas
Mr. O. F. Rogers

-- ___ _ ___ - ____



. ,
.

s
. -

i s

B ALCH ,BING H AM BAK ER WAR D S M ITH BOWM AN & THAGARC
attoestvs ase cc wsc5:ss

post erritt a:s ace

-, simu m onau.Asmaawa asaci
, , . , ;, $ .''a5." "

.a .c o. . . ., o . e ,,(',#.$,*d',* I',*' . t.
'

, ' ' i4 Cl 3 5. 4 0,3 oco =ce ..gsg*agg,
,

5:_.s... aante s e ...=o-a = a.a e . -a a s a c aeaa e= =aave.On%g
Caves, mic s.am o CAmeicape .t h t:C *it e (#0S' ala Ca#0a40

w a mC 6,0 * >sw * *a t soas.
ma,= o s==ita et6%ians t e-aw.g ,,e-w

=%.a= s m ano * , 3.h twoa.se ,,na, cia. g g %t t e C# 8ic te e t a' as cow %s
e,ames m e%et w s u s .ss t e, ..

=
-_ am :.3 a n o. mo%. se Sw''t ' 0 3

s C a '*CCOCaet'res'te..a SOS 40 eta #Cu Stett'a a t-
E.t ta=ca a an ta4%. e.em %4=a=.a$atamaatacaso-=sse==aw s=a masco to,....as

tao w a s m *m a3 e sto. g o g oe#t % g - s a me% g 'Eg g * y*it e ra c t; 3 63.so ta
C=amstt * C 94wm Sitvtw F Canty ,

gtg esseG O CL(pteege, se air.wa go 6 agaww.,
,

,

t r.=ano s. A-6r emiamo mQt wC%tComt e' Of fiCE
** e a t es = GQoowf ae samet t a t a SFO*O

agege's sO*O tag we%tte tw40i=0
'

#Catera sytet%gn
samCR O tot %Ctm se cam w wecman,sg #Ctatteavt=wsse seaws*Cae S ok t s CDwaeOe managas. acyatSQwangC wwaan 04* c t%. se
ne e e . e .. * = a t e . a n t wassians p Cc es. u,

'

w+ sv a w , *=m 8 0l* "P' C C 9 08 to
aaw-sow e tA. C . = s o-ae , .: 3. t * * = w '
m;?.r-O w.%:e , , ma'e c e = swc43 , m:%te :wg e v, a.s aawa 3650 s
,.+..e

, .. g a t.e. , a
- ,3Cli03a alCO,0w% e wa

2 m s e,t < .% o. t, E.: .:..%.

:: . ..
-

a q%
e.ne.t.s.

.
Eass,

. o -= - . e

. a t% .an t

..e
- .a%
a

ta. c o e %, % e,Ceoh t.

,
. . , - "' June 1, 1984 *"6c'****.

7 -
s.

:Ir. Charl'os R. Lowman'
Gen 6ral Manager
Alabama Electric Cooperative, Inc.
P. O. Box 550 _

,

Andalusia, Alabama 36420
-

,

Dear Mr. Lowman: 7

C-
'

for the Joseph M. Parley lluclear Plant. Copies of this
Enclosed is a erafe or" the proposed overating Agreemene

, ' '
document are being furnished to Mr. MacGuineas and Mr. Parish.

Yours very truly,,

s

J#
4s >) <k %

'

; .~
,

" '

.. holer * <T. Duettner
,,

, . . . ,
,

A .y

RAN/jw . .
,

,_ .
' *

Enclosure ,

"

cci #D. Siard Ma::Guinen, Esq. .

' dr. Je f f Pari::h
% 8
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OPERATING AGREEME!1T FOR JOINT Ol/NERSIIIP IllTEREST
IN T!!E JOSEPl! M. FARLEY NUCLEAR PLANT UNIT 3 ONE AND TWO

DETWEEN
ALADA!!A POliER COMPA!1Y

AND
ALADAMA ELECTRIC COOPERATIVE, INC.

.

_ _ . _ _ _ _ _ _ _ _ ___ _ - - - - - _
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| OPERATING AGREEMENT FOR JOINT OWNERSHIP INTEREST
IN THE JOSEPH M. FARLEY NUCLEAR PLANT UNITS 1 AND 2

BETWEEN
ALABAMA POWER COMPANY

AND
ALABAMA ELECTRIC COOPERATIVE, INC.

THIS OPERATING AGREEMENT is made and entered into as of

between ALABAMA POWER COMPANY ("APCO"), an, ,

Alabama corporation with its principal office at 600 North

leth Street, Birmingham, Alabama, and ALABAMA ELECTRIC

COOPERATIVE, INC. ("AEC"), an electric cooperative organized
under Alabama law, with its principal office at

, Andalusia, Alabama.

WHEREAS, APCO, an electric utility organized and existing
under the laws of the State of Alabama, has constructed and

operates a nuclear plant near Dothan, Alabama, referred to as

the Joseph M. Farley Nuclear Plant (the "Farley Plant"), sub-

ject to the requirements of the licenses issued by the Nuclear
Regulatory Commission; and

WHEREAS, AEC is a generation and transmission cooperative

organized and existing under the laws of the State of Alabama;
and

WHEREAS, simultaneously herewith, APCO and AEC have

entered into a Purchase and ownership Agreement for Joint

Ownership Interest in the Farley Nuclear Plant (" Purchase and

Ownership Agreement") and a Nuclear Fuel Agreement, under

which APCO will sell and AEC will purchase an ownership
.

.
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interest in Farley Unit 1, Farley Unit 2, Common Facilities,

Operating Inventory and the Nuclear Fuel us'ed or to be used

for Farley Units 1 and 2; and

-| WHEREAS, pursuant to the Purchase and Ownership Agree-

ment, APCO is to sell to AEC a joint interest in the Facil-

ities described in such Agreement and, through this Operating

.i . Agreement, has agreed to operate AEC's portion of such

Facilities, supplying to AEC such electricity as is generated
from AEC's portion of these Facilities; and

_ WHEREAS, AEC agrees to compensate APCO, in the manner '

provided herein, for the operation of the Facilities and con-

duct of other activities including, but not limited to, main-

I tenance, construction, refurbishment, and modification of the

Facilities or additions thereto as may be required or
1

desirable.

NOW, THEREFORE, in consideration of the premises and the

mutual obligations hereinafter. stated, the parties hereto
- agree to the following Operating Agreement governing the

Farley Plant.

ARTICLE I

APCO's Authority and Responsibility
with Respect to Operation of AEC's

Percentage Ownership Interest
- 1.01 APCO as Agent of AEC.

(a) AEC hereby reaffirms its appointment of APCO

(such appointment to be irrevocable for the term of this
..

. .-

w

2
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Operating Agreement and coupled with an interest) as its sole

agent as provided in Section 8.01 of the Purchase and

Ownership Agreement, to act on behalf of AEC with respect to
all matters specified in such Section 8.01.

,

(b) As relates to all third parties, this agency

designation shall be binding on AEC, and such appointment
shall be deemed in effect by each third party until such third

party receives written notification from APCO of any termina-
tion thereof.

(c) APCO accepts such appointment. APCO shall have

the right to exercise such authority granted to it by AEC

through a contrac' tor or agent selected by APCO. In any such

event, the authority of such contractor or agent shall be

coextensive with the authority granted APCO and such con-

tractor and agent shall be an additional beneficiary of all

provisions of this Operating Agreement and the other Basic

Agreements including, but not limited to, those relating to

responsibility of the operator of the facility and payment of

cost. In discharging all of its duties and responsibilities

hereunder, APCO will not, solely because of AEC's Percentage

Ownership Interest in the Facilities, make any adverse dis-

tinction between any of the Facilities and any other gener-

ating unit or facilities in which APCO has an ownership

interest, provided nothing herein shall require APCO to per-
' form (or make it liable to AEC for performing) in any manner

different from the manner it would have performed had AEC not

3

-
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obtained a percentage ownership in the Facilities. In connec-

tion with any claim by AEC that APCO has made an adverse dis-

tinction solely because of AEC's percentage ownership, the
burden of making such demonstration shall be on AEC. APCO's

duties and responsibilities under this Operating Agreement
shall include, but not be limited to, establishing organiza-
tional structure and manpower requirements, maintaining an
adequate work force through APCO's personnel administration
policies, arranging and procuring necessary or desirable

materials and services for operation of the Facilities,

determining scheduled outages for routine inspections, re-

fueling and general maintenance, scheduling, dispatching and

loading of the Facilities, preparing and filing applications,
reports and other documents relating to operation of the

Facilities, establishing reasonable rules for visits to the

Facilities, and determining the need for, and subsequently
constructing, any capital additions or modifications to the

Facilities. Nothing herein shall interfere with APCO's

authority and responsibility for the operation of, maintenance

of, modifications,to, fueling of, and improvements to all of

its other generation facilities. APCO shall make available |

upon request by AEC regularly prepared monthly reports which

contain specific information on the Facilities, including, but .

'

limited to, operating expenses, maintenance expenses, fuelnot

expenses, generating statistics, fuel reports, operating sta-
tistics, and other information reasonably available. APCO

4
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will also have the right to submit data relating to operation
of the Facilities to any other entity. APCO shall also pro-

vide AEC oral notice of scheduled and emergency outages of
Farley Unit 1 or Farley Unit 2 in a manner and at times

convenient to APCO. Should AEC desire to have capability for

determining automatically the current level of generation at

the Farley Plant, AEC shall bear the full cost incurred by
APCO on installing, operating, and maintaining equipment

necessary to provide such capability and shall reimburse APCO

for any cost expended by APCO in connection therewith.

(d) AEC agrees that it will take all necessary

action in a prompt manner to execute any agreements with
respect to the operation, maintenance, modifications and

fueling of the Facilities as and when requested by APCO to
permit APCO to carry out its authority and responsibilities

pursuant to this Section 1.01.

(e) AEC expressly agrees that APCO does not, by

this Operating Agreement, assume any risks or liabilities with

respect to AEC's Percentage Ownership Interest and that the

amounts paid and payable to APCO under the Basic Agreements

_. are determined on the basis that APCO does not assume any such

risks or liabilities.

1.02 AEC's Review of Plant Activities. APCO shall, upon

receipt of reasonable notice from AEC in advance, make

arrangements for visitation by representatives of AEC at the

plant provided such visits shall not, in the sole opinion of

5
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APCO, interfere with APCO's operation of the plant or,

jeopardize plant safety. During any such visit by AEC

representatives, APCO personnel may accompany such AEC

representatives at all times. AEC shall assure that its

representatives comply with all applicable rules and

regulations in effect at the Farley Plant whether imposed by
governmental authority or by APCO.

ARTICLE II

Entitlements to Output

2.01 Entitlements of the Parties to Output. Subject to

the provisions of Articles XI, XV and XVI of the Purchase and

Ownership Agreement, AEC shall be entitled to its Percentage
Ownership Interest of the output from Farley Units 1 and 2 at
the time generation in such units occurs. Subject to the

provisions of Articles XI, XV or XVI of the Purchase and

ownership Agreement, APCO shall be entitled to the balance of
the output from each unit.

2.02 Determination of Output Responsibility for Sta--

tion Service and Losses. Output of the Farley Plant shall be

the gross generation of Farley Units 1 and 2, less station

service requirements, and less adjustments for losses ex-

perienced. In the event the output is negative, that is, the

station service and losses exceed the gross generation, AEC
shall pay APCO for its share of the energy consumed or lost at

the plant during such period on the basis of APCO's incre-
mental energy cost at that time.

6
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ARTICLE III,

_

j Delivery of Power

! 3.01 Delivery of Power. APCO shall deliver to AEC the

output to which it is entitled under Article II, such delivery
to be made at the points where the 500 and 230 kilovolt trans-

q mission lines connect to bus bars in the transmission sub-
5 station at the Farley Plant. Transmission of such output by
a
j APCO for AEC shall be governed by the provisions of a separate
H
q agreement.
5
4 3.02 Metering.

_3_ (a) No special metering shall be installed at the

'"' Farley Plant, it being understood that the output to which AEC=
N is entitled pursuant to Article II hereof shall be determined
1

by appropriately adjusting the metered quantities to reflect

g the capacity and energy delivered to AEC at the point of
a
E delivery described in Section 3.01. AEC shall bear the costs=

$ of my additional metering or data acquisition equipment which
'EE
M is required to measure accurately the delivery of power to AECm,

% from the Farley Plant.
in

(b) The meters will be sealed and seals will be
=Bil broken only by APCO and only.when meters are to be tested or
$
m!ii adjusted. The meters will be tested at suitable intervals andM
-l'am the accuracy of registration shall be maintained. At AEC's
2

.g request, a special test of any meter will be performed. All:=

_S_ costs of such a test will be borne by AEC. Representatives of
6
M AEC shall be afforded the opportunity to be present at all
id

routine or special tests.
M
===u

_ 7
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ARTICLE IV

Costs

j 4.01 Operating Costs. On or before the first day of

January of each year during the term of this Operating ''

Agreement, APCO shall provide to AEC a monthly estimate of

operating costs for the twelve (12) month period commencing on
that January 1. APCO will also provide to AEC, upon request,

such estimates of operating costs for future years as APCO
shall have prepared for its own use. The estimate shall not:

be binding on APCO but shall be provided solely to assist AEC
i

in planning. During the term of this Operating Agreement, AEC

shall pay to APCO its pro rata share of the costs of operating
and maintaining the Facilities in accordance wh.th Appendix A

':
hereto. The pro rata share of AEC shall be subject to change

,

from time to time in accordance with Articles XI, XV or XVI of

the Purchase and Ownership Agreement. The operating costs

shall be paid on an estimated basis as provided in Article Ve

hereof, subject to adjustment based on actual cost.

4.02 New Investment Costs..

(a) On or before the first day of January of each

year during the term of this Operating Agreement, APCO shall

provide to AEC a monthly estimate of New Investment for the
:

twelve (12) month period commencing on that January 1. APCO

will diso provide to AEC, upon request, such estimates of New

Investment for future years as APCO shall have pr3 pared for,

1

its own use. The estimate shall not be binding on APCO but

..

8
.
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shall be provided solely to assist AEC in planning for its

capital requirements.

(b) At the times specified in Section V hereof,

APCO will submit an invoice to AEC for its share (as provided
in Section 4. 0 2 (d) below) of the next month's estimated

expenditures for New Investment. Such cost will be as de-

scribed in Appendix B hereto. When the actual expenditures

for New Investment for that month have been determined by APCO

and recorded on its books of account, an adjustment shall be

made by APCO to reflect a credit or additional charge to AEC.

(c) APCO shall also furnish AEC monthly, in addi-

tion to the estimate of expenditures for New Investment during
the next month, the then current estimates of the New Invest-

ment for each of the remaining months in that calendar year
(unless there is no change) , which estimates may be different

from the monthly estimate originally furnished on or before

January 1 pursuant to Section 4.02(a). The delivery of such

estimates (which estimate shall not be binding upon APCO but

shall be provided solely to assist AEC in planning for its
..

capital requirements) of New Investment for the remaining

months of the calendar year shall constitute notice by APCO to
AEC of any change in APCO's estimate. APCO agrees, however,

to use reasonable efforts to give AEC as much advance notice

of New Investment estimate changes as is practicable, particu-

larly in the case of changes which may substantially increase
the amount AEC must pay for its share of New Investment in a

future month.
.

9
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(d) AEC's share of New Investment to be paid to

APCO each month shall be a percentage of N'ew Investment for

such month equal to AEC's Percentage Ownership Interest in the

Facilities as such specified Percentage Ownership Interest
shall be modified in accordance with the provisions of

Articles XI, XV or XVI of the Purchase and Ownership

. Agreement.

4.03 Incremental Costs. Any incremental costs due to be

paid by AEC under any of the Basic Agreements after Closing
shall be paid by AEC each month based on APCO's estimate of

such incremental costs to be incurred during the next month.

When such actual incremental costs for that month have been
determined by APCO, an adjustment shall be made by APCO to

reflect a credit or additional charge to AEC.
4.04 Costs Not Susceptible to Precise Quantification.

(a) In addition to paying its pro rata share of all

costs as described in Section . 4. 01, AEC shall pay APCO a

monthly amount equal to ten percent (10%) of the operating and
maintenance cost payable pursuant to Section 4.01 to cover

costs to APCO which are not susceptible to precise quantifi-
cation.

(b) In addition to paying its pro rata share of all

New Investment as described in Section 4.02, AEC shall pay

APCO ten percent (10%) of the monthly charges to AEC asso-

ciated with such New Investment to cover costs to APCO which
are not susceptible to precise quantification.

10
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(c) The amounts provided for herein shall be re-
,

flected on the bills rendered in accordance with Article V
relating to estimated costs and shall be due and payable as of
the time specified therein. Such amounts shall be adjusted at

the times actual expenditures have been determined.

ARTICLE V

Billing

5.01 Billing Methods. Billing for all payments due

under this Operating Agreement shall be in the format provided
in Appendix C.

5.02 Rendering Bill. APCO shall render to AEC monthly a

billing statement no later than the twentieth (20th) day of
each month, tranrmitted by wire or delivered by courier,

covering the estimated amounts due for the next succeeding
mont.h for (a) operating costs pursuant to Section 4.01; (b)

New Investment costs pursuant to Section 4.02; (c) incremental

costs pursuant to Section 4.03; and (d) costs specified in

Section 4.04. When the actual expenditures for operating,

costs, New Investment costs and incremental costs for that

month have been determined by APCO and recorded on its books

of account, an adjustment shall be made by APCO to reflect a
credit or additional charge to AEC and such credit or addi-

tionai charge shall appear, with interest at the Regular
Interest Rate payable to the appropriate party, on the monthly
invoice next delivered after determination of the actual

11
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expenditures. A credit or additional charge shall also be

made because of the impact which any such adjustment to actual

cost would have on charges under Section 4.04.

5.03 Payment. Payment for items billed under Section

5.02 shall be due on the first day of the month following the
month in which the bill is presented. The obligation to make

payments as specified herein shall continue notwithstanding
the capability (or lack of capability) of the Farley Plant to
produce power, for any reason. If payment is not received by
such due date, interest at the Special Interest Rate will

accrue from date due until payment is received. In the event

payment is made in an amount less than the amount due pursuant

to the bill rendered, the monies paid to APCO by AEC shall be
applied, first, to any interest due to APCO under the Basic

Agreements; second, to incremental costs pursuant to Section
4.03; third, to AEC's share of operating and maintenance

expenses of the Facilities pursuant to Section 4.01 and other

costs specified in Section 4. 04 (a) ; and fourth, to New

Investment costs pursuant to Section 4.02 and other costs

specified in Section 4.04 (b) .

5.04 Methods of Payment. All payments required to be

made by AEC under this Operating Agreement in excess of

$10,000 shall be paid on or before the due date in immediately
available funds by delivery (before 11:00 a.m., Birmingham

time) of either a Federal Reserve check or evidence of bank
wire to APCO's account, at a bank designated by APCO. If any

.

12
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such payment is to be made by bank wire, APCO shall advise AEC

of the appropriate bank and account number at least one

business day before the payment is due. All other payments

required to be made under this Operating Agreement may be made

by check deposited in the United States mail three (3) days
..

prior to the date due, first-class postage prepaid, and ad-
dressed to Treasurer, Alabama Power Company, P. O. Box 2641,

Birminghan, Alabama, 35291.

5.05 No Arbitration; Resolution of Disputes. Neither
|

party shall have the right to arbitrate any dispute that might
arise with respect to this Operating Agreement. Any disagree-

ment between the parties as to their rights or obligations

under this Operating Agreement shall first be addressed by
consultation between the Authorized APCO Representatives as

determined in accordance with Section 19.03 of the Purchase
and Ownership Agreement and the Authorized AEC Representative

,

as determined in accordance with Section 19.02 of the Purchase
and Ownership Agreement. In the event such representatives

are unable to resolve satisfactorily their disagreement, they
shall refer the matter to senior management of each party. No

dispute as to the payment of an invoice rendered by APCO shall

permit AEC to delay payment of the disputed invoice, in full,
on its payment date. If AEC shall have paid any such disputed
invoice, in full, on or before its payment date and if the

Authorized APCO Representative and the Authorized AEC

Representative, or the parties' senior management, or a court

:

13
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of competent jurisdiction, should later > determine that a

disputed invoice was for an amount in excess of the correct

amount due, then APCO shall be obligated to refund the

difference to AEC with interest, if any, upon such amount as
follows:

(a) If such difference resulted from a devia-
tion from an estimate not caused by error or bad
faith, interest shall be payable at the Regular
Interest Rate;

(b) If such difference resulted from an error,
interest shall be payable at the Regular Interest.'

Rate; and

(c) If such difference resulted from bad
faith, such interest shall be payable at the Special

.. Interest Rate.

5.06 Billing Adjustments. Billing errors or adjustments

to estimates of SS,000 or more discovereo through (i) resolu-

tion of billing disagreements pursuant to Section 5.05, (ii)

audit, or (iii) normal billing procedures, will be adjusted
and interest will accrue at the Regular Interest Rate, unless

otherwise determined pursuant to Section 5.05, from the date

of payment of the original bill through the date of payment of
the adjustment. Adjustments of less than $5,000 vill be made,

..

but no interest will accrue.

-

.

ARTICLE VI

, Accounting !!atters and Access to Books and Records

6.01 Responsibility and Method of Accountina. All

accounting related to the transactions conterr:ated by this
.-

14
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Til
aOperating Agreement shall utilize the accrual method of M

- Aaccounting and shall be in accordance with Generally Accepted j
2

Accounting Principles, FERC's Uniform System of Accounts or as

prescribed by other regulatory agencies having jurisdiction a

d
all as in effect from time to time.

6.02 Confidentiality. During the term of this operating f
.

Agreement, it may become necessary or desirable, from time to }
time, for one Party to provide to the other Party information f

awhich is either confidential or proprietary. The Party g
%

.. desiring to protect any such information (the labelling Party) j
'imay label such information as either confidential or j
d

proprietary and thereafter the other Party will not reproduce, g
a

copy, use or disclose (except when required by governmental j
iauthorities) any such information in whole or in part for any

purpose without the written consent of the labelling Party, h
A- In disclosing confidential or proprietary ~ information to e

governmental authorities, the disclosing Party shall cooperate
with the labelling Party in minimizing the amount of such ;

=

2
information furnished. At the specific request of the E;

e
- labelling Party, the other Party will endeavor to secure the

,

Iagreement of such governmental authorities to maintain speci-
]

- k
_ fied portions of such information in confidence. {

-

'

,

} ARTICLE VII "

Management of the Facilities;
-

Liability and Allocation of -

_

Risk; and Contracts for the Facilities

The provisions of ' Article VIII of the Purchase and "

15 )
-
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Ownership Agreement are incorporated herein by reference and
shall apply as if set forth herein in full.

ARTICLE VIII

General Covenants

The provisions of Article IX of the Purchase and

Ownership Agreement are incorporated herein by reference and

shall apply as if set forth herein in full.

ARTICLE IX

Waiver of Partition

The provisions of Article X of the Purchase and Ownership

Agreement are incorporated herein by reference and shall apply

as if set forth herein in full.

ARTICLE X

Assignment

The provisions of Article XI of the Purchase and

Osmership Agreement are incorporated herein by reference and

shall apply as if set forth herein in full.

ARTICLE XI

Insurance
-

The provisions of Article XII of the Purchase and

Ownership Agreement are incorporated herein by reference and
shall apply as if set forth herein in full.

16
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ARTICLE XII

Destruction; Condemnation

The provisions of Article XIII of the Purchase and

ownership Agreement are incorporated herein by reference and
shall apply as if set forth herein in full.

ARTICLE XIII

Force Majeure

The provisions of Article XIV of the Purchase and

' Ownership Agreement are incorporated herein by reference and
shall apply as if set forth herein in full.

ARTICLE XIV

Default

The provisions of Article XV of the Purchase and

Ownership Agreement are incorporated herein by reference and
shall apply as if set forth herein in full.

ARTICLE XV

; Special Remedies

The provisions of Article XVI of the Purchase and
:

.
Ownership Agreement are incorporated herein by reference and
shall apply as if set forth herein in full.

.

-

~
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ARTICLE XVI

Term of Agreement

The provisions of Article XVII of the Purchase and

Ownership Agreement are incorporated herein by reference and
shall apply as if set forth herein in full.

ARTICLE XVII

._

Accounting Matters

.- The provisions of Article XVIII of the Purchase and

Ownership Agreement are incorporated herein by reference and

J shall apply as if set forth herein in full.
..

ARTICLE XVIII

Consultations and Mutual Cooperation;
Authorized Representatives

The provisions of Article XIX of the Purchase and

Ownership Agreement are incorporated herein by reference and
shall apply as if set forth herein in full.. _ -

'

ARTICLE XIX

Miscellaneous

. -: 19.01 The provisions of Article XX of the Purchase and

.. Ownership Agreement are incorporated herein by reference and
-. shall, apply as if set forth herein in full.

18
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19.02 Terms used in this Operating Agreement which are

defined in the Purchase and Ownership Agreement shall have the

same meaning.

IN WITNESS WHEREOF, the parties have hereto caused this

Operating Agreement to be signed and sealed as of ,

1984 by their duly authorized representatives.

ALABAMA POWER COMPANY

By
ATTEST:

Corporate Secretary

ALABAMA ELECTRIC COOPERATIVE,
2 INC.

By

ATTEST:

!

i

W

-

..
19
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STATE OF ALABMIA:
to-wit:

'JEFFERSON COUNTY

.

The foregoing instrument was acknowledged before me this
day of , 1984 by andi

President and Corporate,

1

Secretary, respectively, of Alabama Power Company, an Alabama

corporation, on behalf of the Corporation.:

'

My commission expires:

Notary Public

STATE OF ALABMIA:
to-wit:

COVINGTON COUNTY

The foregoing instrument was acknowledged before me this
day of 1984 by.,

and
, and

respectively, of Alabama Electric Cooperative,,

Inc., an Alabama corporation, on behalf of the Corporation.

z

My commission expires:

.

Notary Public

20
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AbbJma Electric Cooperatire,Inc.
Post CBee Box 550
Ancatusta. A:acama 36420
(205) 222 2571

Charles R. Lowman
General Manager *

(

AC January 20, 1984
.

Jesse S. Vogtle, Esq..
Alabama Power Company
600 North 18th Street
Birmingham, Alabama 35203

Dear Mr. Vogtle:

Enclosed is AEC's proposed Agreement (three copies) covering
AEC's proportionate ownership interest in the Farley nuclear
units, related nuclear fuel, and operation of the units.
Under separate cover, from Jeff Parish, we are furnishing you
with the proposed changes in the Off-System Wheeling Agree-
ment which are necessary to accommodate delivery of AEC's
share of the units' output to AEC's members.

With respect to Article IV (Nuclear Fuel) and other sections
of the proposed Agreement relating to nuclear fuel, we cannot

'e - propose definite language governing AEC's share in Alabama
Power's interest in the fuel until the Company furnishes us
with copi.es of the agreements and leases governing APCo's
ownership and leasing of the fuel. Obviously, we cannot
determine APCo's actual costs for nuclear fuel until we can
understand the nature of APCo's interests in the fuel and the
actual payments required of APCo for those interests.
Naturally we are willing to accept copies of these agreements
and leases on a confidential basis if desired, and to limit
their availability to specified AEC personnel and consul-
tants.

Our past correspondence and discussions at the suggestion of
the Company have been confined to an outline of the basis on
which the Company would sell AEC its ownership share in the
Farley units. We believe that much greater progress towards
compliance with the Company's antitrust license conditions
can be made it we focus on the specific terms of an ownership
agreement, particularly since such agreements have become an
industry norm. Hence, we enclose a proposed Agreement. This
Agreement is consistent with AEC's positions set forth in our
previous correspondence, particularly our letter to you of
October 11, 1983, and is generally consistent with other
nuclear unit joint ownership agreements found throughout the
electric power industry.

me scut s mest Exrtotscio powra sun.* coo:!wvt
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Jesse S.,Vogtle, Esq.
January 20, 1984
Page 2

We-look foward to receipt of the nuclear fuel leases and
agreements, and communication from you relative to a meeting
in the near future to discuss the proposed Agreement.

Sincerely,

|kl '. #7 tnt!4C
Charles R. owman
General Manager

CRL: elf

Enclosures

cc: D. Biard MacGuineas, Esq.
Mr. M. J. Parish, III

.

$
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DRAFT

As of January 1984

JOSEPH M. FARLEY NUCLEAR PLANT
:

JOINT OWNERSHIP, OPERATING, AND NUCLEAR FUEL AGREEMENT

Between

ALABAMA POWER COMPANY

And

ALABAMA ELECTRIC COOPERATIVE, INC.

Dated as of , 1984
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1 JOSEPH M. FARLEY NUCLEAR PLANT
5 Joint Ownersbio. Oceratina and Nnglear Fuel Agreement
5
6 between
6
7 Alabama Power Company

,

7
and8 _ ,

8 *

9 Alabama Electri&' Cooperative,'Inc.
9 _

. .

10 '

13 THIS AGREEMENT, dated as of , 1984, is between
13 xs

14 Alabama Power,Chapany, a corporation' organized under the laws
14 ' .N
15 of AlhDania ( APC6)' , and Alabama Electric Cooperative, Inc., an
15 * '*

16 electric'g'aneration and transmission cooperative organized under
16
17 the laws of Alabama ~(AEC). _

' "~
17 .

18 AsCO is presently operating the Farley Nuclear Plant located
18 *

19 in Houston County, Alabama pursuant to Facility Operating
19
20 Licenses issued to it by the Nuclear Regulatory Commission.

'

20 :
21 As one of the conditions of any NRC license issued to APCO,
21
22 APCO is required to sell to AEC an.un' divided ownership interest
22

^

23 in the Farley Nuclear Plant. This, Agreement is entered into
23 -

24 for the purpose of providing a means by which AEC shall obtain
24 s

25 a 6.70% undivided ownership interest in the Farley Nuclear
~

'25 .. _ .

26 Plant,'and'~in the Nucled_ Fuel associated with AEC's Ownershipr

26
~

, . .

27 Share of Plant \Farley and the output thereof, and to provide
27
28 a means for AEC's payment of its Ownership Share of the costs
28
29 of Plant Farley and Nuclear Fuel.
29 ~

30 NOW, THEREFORE, IN CONSIDERATION of the premises, and the
30
31 mutual covenants 1herein set forth, APCO and AEC agree as
31

. ?
-

,

32 follows:
32

,
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33-
34 ARTICLE I - DEFINITIONS
34
35 Section 1.01 AEC shall mean Alabama Electric Cooperative, ~

35
36 Inc.
36
37 Section 1.02 AECQ shall mean Alabama Power Company.
37
38 Section 1.03. Aeolication shall mean the applications of
30
39 APCO before the NRC for the construction and operation of the
39
40 Parley Nuclear Plant presently designated Docket No. 50-348
40
41 as to Unit No. 1 and Docket No. 50-364 as to Unit No. 2, as
41
42 heretofore or hereafter supplemented or amended.
42
43 Section 1.04. capacity shall mean the capability of

~

43
44 producing (or consuming) energy and is measured in megawatts.
44
45 Section 1.05. CEC shall mean the National Rural Utilities
45
46 Cooperative Finance Corporation, a District of Columbia private
46
47 not-for-profit cooperative association.
47
48 Section 1.06. closino shall mean 1984, or such
48
49 other date as may be mutually set by APCO and AEC, which date
49
50 in-any event shall be subsequent to the execution and delivery
50
51 of this Agreement, and at the Closing the parties shall meet
51
52 the other conditions provided in this Agreement for the Closing.
52
53 Section 1.07 cost of Oceration shall mean the costs of
53
54 management, maintenance, repair and operating and related taxes,
54
55 incurred under or with respect to this Agreement and
55
56 attributable or allocable to Plant Farley, including operating
56
57 expensas, cost of Nuclear Fuel, insurance and liability
57

-

58 payments, employee pensions and benefits, payroll and other taxes
58
59 and appropriate allocations of expenses classified as
59
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60 administrative and general expenses, and any other cost incurred:
: 60

61 in connection with Plant Farley, including addition,
- 61

62 replacement, decommissioning, entombment, or disposal costs
- 62

63 incurred after the date of Closing of this Agreement which is
63=

[ 64 not a Cost of ownership, all of which shall be calculated in
- 64

65 accordance with any applicable rules and regulations.
_ 65
2 66 Section 1.08. Cost of ownership shall mean all costs ,

= 66
2 67 (except financing costs) incurred up to the date of closing in

67=

1 68 connection with the planning, design, licensing, acquisition,
E 68

69 construction, completion, startup, renewal, addition,2

4 69
3 70 replacement of the Farley Nuclear Plant or any portion thereof,
R 70
' 71 calculated in accordance with any applicable rules and

71
72 regulations.
72
73 Egstion 1.09. Energy shall mean the quantity of electricity
73
74 produced (or consumed) over a period of time and is measured

.

74
75 in megawatt hours.
75
76 Section 1.10. Immediatelv Available Funds shall mean funds
76
77 good and available to the payee on the day when paid.

. 77
78 Section 1.11. Interconnection Agreement shall mean the
78

- 79 " Interconnection Agreement Between Alabama Power Company and
79
80 Alabama Electric Cooperative, Inc." dated May 5, 1980, and any
80
81 amendments thereto.
81-

82 Section 1.12. EEC shall mean Nuclear Regulatory Commission,
82
83 and its predecessor agency, the Atomic Energy Commission. '

83
84 Section 1.13. Nuclear Fuel shall mean any source material,

.- 84
85 special nuclear material or by-product material as defined in
85
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86 the Atomic Energy Act of 1954, as amended and as may be amended
86
87 from time to time, including any ores, mined or unmined, or
87
88 concentrates from which any such material can be obtained, and
88
89 any fuel assemblies, any of which are acquired for Plant Farley.
89
90 Section 1.14. Ownershio Share. Plant Farley will be
90
91 jointly owned with each party having an undivided ownership
91
92 interest equal to its ownership Share. The Ownership Share for
92
93 AEC shall be 6.70% and the Ownership Share for APCO shall be
93
94 93.30%.
94
95 Section 1.15. Oceratina License shall mean the facility
95
96 operating license or licenses for Plant Farley, as amended,
96
97 presently designated as NPF-2 and NPF-8.
97
98 Section 1.16. Plant Farley will be the land described in
98
99 Exhibit plus all the improvements thereon associated with
99
100 the Parley Nuclear generating plant including, but not limited
100
101 to, roads, railroad tracks, parking facilities, visitor center,
101
102 emergency operations center, fences, spare parts, storage
102
103 facilities, intake structures, Unit 1 and Unit 2 containment
103
104 buildings, Unit 1 and Unit 2 turbo-generators, Unit 1 and Unit
104
105 2 cooling towers, and associated equipment including the step-up
105
106 substation necessary to deliver the output to the transmission
106
107 system. However, no facilities associated with the transmission
107
108 system of APCO that would be included in any wheeling investment
108
109 covered by the Wheeling Agreement or Schedule I of the
109
110 Interconnectica Agreement shall be included herein.
110
111 Section 1.17 REA shall mean Rural Electrification
111
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112 Administration.
112
113 Section 1.18. EEC shall mean Securities and Exchange
113
114 Commission,
114
115 Section 1.19. Wheeling Agreement shall mean the " Agreement
115
116 for Transmission Service to Distribution Cooperative Members
116
117 of Alabama Electric Cooperative" dated August 28, 1980, and
117
118 any amendments thereto.
118
119
120 ARTICLE II - OWNERSHIP OF UNDIYlDED INTEREET
120
121 IN PLANT FARLEY BY AEC
121
122
123 Section 2.01. Execution. Delivery and Recording of
123
124 Aareemente closing. It is contemplated that, subject to the
124
125 obtaining by each party of all necessary regulatory and creditor
125
126 consents and approvals and to the sat'sfaction of any terms.

126
127 and condi'.lons provided in this Agreement, APCO and AEC will
127
128 execute and deliver this Agreement, and that this Agreement
128
129 will be thereafter promptly recorded in the property records
129
130 of Houston County, Alabama, and in each other official office
130
-131 where either of the parties deems it to be necessary or
131
132 appropriate. Subsequent thereto, AEC will promptly submit this
132
133 Agreement and all other necessary documentation to the REA for
133
-134 final approval by REA and will use its best efforts to obtain
134
135 such approval at the earliest practicable time. Subject to the
135
136 terms and conditions hereof, at the Closing provided for herein,
136
137 AEC will tender for payment to APCO $ in full payment
137
138 for AEC's Ownership Share of the Cost of Ownership, as adjusted
138

-5-
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139 for depreciation and other factors described elsewhere herein,
139
140 incurred to the date of the Closing.
140
141 Section 2.02 Real Property conveyed. At Closing, APCO
141
142 shall convey to AEC an undivided ownership interest in a percent
142
143 equal to AEC's Ownership Share in all land and improvements

'

143
144 associated with Plant Farley. Such land is described in Exhibit
144
145 , and shall be conveyed by warranty deed in the form set
145
146 out in Exhibit If, in the future, additional facilities.

146
147 are required in association with Plant Farley on land in which
147
148 AEC does not have an Ownership Share interest, then APCO will
148
149 convey to AEC AEC's Ownership Share interest in the land
149
150 underlying those additional facilities at AEC's Ownership Share
150
151 of APCO's total book cost. Should APCO desire to construct
151
152 facilities having no relationship or purpose associated with
152
153 Plant Farley, and should those facilities not interfere with
153
154 the existing or projected use of Plant Farley, on any land in
154
155 which AEC has an Ownership Share interest, then AEC will
155
156 reconvey its ownership interest in that land to APCO for book
156
157 value. After the plant has been decommissioned and is no longer
157
158 useful to APCO or AEC, then AEC shall reconvey to APCO the
158
159 Ownership Share interest of AEC in all land sold to it in
159
160 connection with Plant Parley at book value.
160
161 Section 2.03 Price.
161
162 Plant Parley. The price to be paid for Plant Farley by
162
163 AEC will be AEC's Ownership Share percentage multiplied by the
163
164 adjusted net book cost plus AEC's Ownership Share percentage
164
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165 multiplied by any construction work in progress. The net book
165
166 cost shall be the original book cost of Plant Farley, including
166
167 land and associated nuclear, production, transmission and
167
168 substation plant less book straight line depreciation including
168
169 an amount for a decommissioning reserve. An adjustment shall
169
170 be made to the land component for any land acquired for Plant
170
171 Farley, but not sold to AEC. . A further adjustment to net book
171
172 cost shall be made to adjust for AEC's cost of money AEC would
172-
173 have provided during construction and for long term financing
173
174 as if AEC had been a joint owner from January 1, 1972.
174
175 Nuclear Fuel. The price to be paid by AEC for Nuclear Fuel
175'
176 associated with Plant Farley shall be the Ownership Share of
176
177 AEC multiplied by the net book cost plus the Ownership Share
177
178 multiplied by Nucledr Fuel construction work in progress. The
178
179 net book cost shall be original cost of Nuclear Fuel less
179
180 amortization for burnup excluding the reserve for permanent
180
181 disposal of Nuclear Fuel.
181
182 Closino Date. The price to be paid by AEC shall be adjusted
182
183 to the Closing date based upon the principles above. AEC shall
183
184 have one year from the date of closing to audit and verify
184
185 the amount paid to APCO for the purchase of Plant Farley and
185
186 associated Nuclear Fuel.
186
187 Section 2.04 "AS TS" SALE. THE FACILITIES TO BE SOLD
187
188 UNDER THIS AGREEMENT SHALL BE SOLD ON AN "AS IS - WHERE IS"
188
189 BASIS. APCO MAKES NO WARRANTY OR REPRESENTATION WHATSOEVER,
189
190 EXPRESS, IMPLIED OR STATUTORY, AND DISCLAIMS ANY AND ALL
190
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191 WARRANTIES, INCLUDING, WITHOUT LIMITATION, ANY REPRESENTATION
191
192 OR WARRANTY AS TO THE VALUE, QUANTITY, QUALITY, CONDITION,
192
193 SALABILITY, OBSOLESCENCE, MERCHANTABILITY, FITNESS OR SUITABILITY
193
194 FOR USE OR WORKING ORDER OF ALL OR ANY PART OF SAID FACILITIES.
194
195 NOTWITHSTANDING THE FOREGOING, AEC SHALL HAVE THE BENEFIT, IN
195
196 PROPORTION TO AEC'S OWNERSHIP SHARE, OF ALL MANUFACTURERS',
196
197 VENDORS', AND CONTRACTORS' WARRANTIES AND ALL PATENTS AND
197
198 LICENSES, IF ANY, RUNNING TO APCO IN CONNECTION WITH THE
198
199 FACILITIES TO BE SOLD UNDER THIS AGREEMENT, SUBJECT TO THE
199
'200 PROVISIONS OF SECTION 2.08 HEREOF DEALING WITH CONTRACTS WITH
200
201 THIRD PARTIES.
201
202 Section 2.05 Waiver of Right of PartitioD. Both parties
202
203 hereby waive any right, whether pursuant to statute or common
203
204 law, to partition the facilities, or any portion thereof, and
204
205 such waiver shall continue in effect until the agreement is
205
206 terminated in accordance with the termination provision.
206
207 Section 2.06. Waiver of Richt of Eminent Domain. Both
207
208 parties agree to waive any right of eminent domain that either
208
209 party may have with respect to the other party's interest in
209
210 Plant Farley. The inclusion of this provision in this Agreement
210
211 does not acknowledge or admit that either party has the right
211
212 of eminent domain over the other party.
212
213 Section 2.07 Release from Mortgage. On or prior to
213
214. Closing, APCO will have obtained a release f rom the lien of the
214
215 APCO Mortgage of at least AEC's Ownership Share of Plant Farley
215
216 and the Nuclear Fuel on such date. The Ownership Share interest

,

216
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217 conveyed to AEC by APCO as provided by this Agreement shall
217
218 be conveyed free and clear of any mortgage or lien.
218
219 Section 2.08 Proportionate Ownership. The parties' intent
219
220 is that, from and after the Closing, APCO and AEC, by virtue
220
221 of this Agreement and any conveyance or transfer of title
221
222 provided for herein, will each have title to Plant Farley and
222
223 the unexpended Nuclear Fuel as tenants in common in proportion
223
224 to their respective undivided Ownership Shares therein, and
224
225 that unless otherwise expressly provided in this Agreement,
225
226 neither party will have any title in or to the undivided
226
227 ownership interest of the other party.
227
228 Section 2.09. Contracts with Third Parties.
228
229 (a) Assignment. APCO has acquired or executed, and will in
229
230 the future acquire or execute, certain contracts, permits,
230
231 authorizations, licenses, or other intangible rights relating
231
232 to Plant Farley. By execution of this Agreement, APCO shall,
232
233 as of the Closing, be deemed to have granted, conveyed, and
233
234 assigned to AEC, to the extent permitted by law, contract, or
234
235 otherwise, an undivided interest in such existing or future

'

235
236 contracts, permits, authorizations, licenses, or other
236
237 intangible rights with respect to Plant Farley, equal to the
237
238 undivided Ownership Share of AEC specified in Section 1.14,
238
239 and AEC shall be deemed to have been granted such'an undivided
239
240 Ownership Share of the benefits, and to have accepted and
240
241 assumed an Ownership Share of the obligations, of all such
241
242 contracts, permits, authorizations, licenses, or other intangible
242
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243 rights. AEC agrees to be bound by the terms of all contracts,
243
244 permits, authorizations, or licenses relating to Plant Farley
244
245 (including any provisions that limit or protect against
245
246 liability, nuclear and non-nuclear, or exclude any warranties)
246
247 to the same extent as if AEC were an original signatory to such
247
248 contract, permit, authorization or license or otherwise a party
248
249 thereto, provided that AEC's liabilities under any such contract
249
250 shall be limited to its undivided Ownership Share.
250
251
252 (b) Acceptance of Contract Provisions. APCO in such contracts
252
253 has agreed to certain matters including, but not limited to,
253
254 limitations on the liability of such contractors for work
254
255 performed or materials furnished, restrictions on warranties,
255
256 agreements to indemnify the contractors from liability and other
256
257 provisions. AEC waives any claims against APCO for having
257
258 entered into such contracts or agreed to the provisions thereof.
258 '

259 AEC also recognizes that a number of the APCO contracts relating
259
260 to Plant Farley contain provisions that require APCO to obtain
260
261 from any assignee or transferee prior to any assignment of
261
262 rights under such contract or any transfer of materials,
262
263 equipment or work product, or any interest therein obtained by
263 -

264 APCO pursuant to such a contract, an agreement by such assignee
264
265 or transferee that it will be bound by all of the requirements
265
266 for financial protection, waivers, releases, indemnifications,
266
267 limitations of liability and further transfers or assignments
267
268 that bind APCO under such contracts. AEC agrees that it will
268
269 be so bound by the requirements for financial protection,
269
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270 waivers, releases, indemnification, limitation of liability and
270
271 further transfers that bind APCO as they now exist or may in
271
272 the future be with respect to all contracts relating to Plant
272
273 Farley or Nuclear Fuel.
273
27 4
275 (c) Enforcement of Rights Under Contracts. AEC covenants that,
275
276 without the written consent of APCO, it will not threaten suit
276
277 or bring suit against third parties or otherwise make any claim
277
278 under any contract or arrangement relating to Plant Farley and
278
279 AEC recognizes that APCO has complete and exclusive authority,
279

'

280 under the agreements, with respect to all such matters. If

280
281 AEC desires for suit to be threatened or brought or otherwise
281
282 for any claim to be made, or desires that such action
282
283 contemplated by APCO shall not be taken, AEC shall, by written
283
284 notice to APCO, request APCO so to act or refrain from acting.
284
285 Opon receipt of such notice the parties shall arrange for
285
286 censultation on the questions raised within 10 working days

: 286
287 thereafter, or such lesser period of time as APCO, in its sole
287
288 discretion, shall specify in the light of circumstances
288
289 requiring a more expeditious determination. APCO shall not make
289
290 its determination until af ter such consultation but such
290
291 determination by APCO shall be final and binding on AEC.
291
292 section 2.10. Insurance. APCO will keep in force the
292
293 nuclear liability insurance and the indemnity agreement with

.293
294 respect to Plant Farley as required by Section 170 of the Atomic
294
295 Energy Act of 1954, as amended (42.U.S.C.A. Sec. 2210), and
295
296 such other insurance as may be necessary to comply with any
296
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297 applicable regulations of the NRC or any other regulatory agency
297
298 having jurisdiction, with APCO and AEC being named therein in
298
299 proportion to their respective undivided ownership interests
299
300 in Plant Farley. The aggregate cost of all insurance procured
300
301 pursuant to this Section shall be considered a Cost of Ownership ,
301
302 and as such shall be apportioned between APCO and AEC pursuant
302
303 hereto. AEC may at its sole expense purchase and take out any
303
304 additonal insurance for its sole use and benefit as AEC may
304
305 deem appropriate, provided the interests of APCO are not thereby
305
306 adversely affected. AEC shall advise APCO of the terms of any
306
307 such additional insurance prior to entering into any contract
307
308 therefor. All of the insurance policies obtained by either
308
309 party shall contain waivers of subrogation against the other
309
310 party, if obtainable from the insurer. If not prohibited under
310
311 the terms of the insurance contracts, APCO and AEC hereby waive
311
312 their rights of recovery against each other to the extent that
312

3

313 any loss experienced by APCO or AEC is covered by insurance
313
314 carried by or on behalf of either party.
314
315 Section 2.11 Richt of Refusal by APCO. During the term
315
316 of this Agreement, should AEC desire to sell all or a portion

.

316 '
317 of its Ownership Share in Plant Farley to a third party, then
317
318 APCO has the rights of first refusal to purchase that portion
318
319 of AEC's Ownership Share that would otherwise be sold to the

'319
320 third party. After receipt of a good faith offer from said
320
321 third party by AEC, AEC shall give APCO written notice of such
321
322 intent to sell and the stated price. APCO shall have 30 days
322
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323 to respond and shall have the right to buy AEC's interest to
323
324 be sold, by meeting the proposed terms, conditions and selling
324
325 price to the third party. Should APCO respond by stating that
325
326 it does wish to buy the interest, then APCO shall have 90 days
326
327 to close, and in the event that APCO does not do so, then the
327
328 sale may be made by AEC to the third party. Should APCO not
328
329 respond within the thirty day period that it intends to buy
329
330 AEC's interest proposed to be sold, then AEC has the right to
330
331 consummate the sale to the third party.
331
332 For the purpose of this provision, any mortgage, sale and
332
333 lease back, merger, acquisition, or similar action by AEC shall
333
334 not constitute a sale.
334
335 Section 2.12 Richt to Mortgasm. APCO and AEC each shall
335
336 have the right to create a mortgage lien or security interest
336
337 in its proportionate ownership interest in Plant Farley, or
337
338 any part thereof, to secure bonds or other obligations issued
338
339 or to be issued as part of a financing program, without the
339
340 approval of the other party.
340
341
342 ARTICLE III - OPERATING AGREEMEET
342
343
344 Section 3.01 Output. The Output of Plant Parley will
344
345 be the actual Capacity and Energy delivered to the transmission
345
346 system after station use and step-up transformer losses. AEC
346
347 shall have the right to its ownership Share of the output during
347
348 each hour. Should said Output be negative, then AEC shall
348
349 deliver its ownership Share of the Plant Farley station use
349
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350 requirement to the APCO transmission system. Delivery of said
350
351 Output to AEC will be in accordance with Sect ;on 3.02. APCO
351
352 shall keep AEC informed of the Output of Plant Farley on a
352
353 continuous basis so that AEC can account for it in AEC's hourly
353
354 dispatch. Should AEC desire, APCO shall furnish AEC a signal
354
355 of the continuous Output of Plant Parley for dispatch purposes.
355
356 Should this signal be requested by AEC, then the cost of
356
357 providing such signal will be borne by AEC.
357
358 Section 3.02 Delivery of Output. Delivery of Capacity
358
359 and Energy from Plant Farley shall be in accordance with the
359
360 Wheeling Agreement. Should APCO be unable to deliver AEC's
360
361 Ownership Share of Parley Output in accordance with the above,
361
362 resulting in the use of the power by APCO, then APCO will credit
362

'

363 the Energy to AEC during similar load hours to be agreed upon
363
364 by the parties.
364
365 Section 3 93. Payment of Cost of Operation.
365
366 (a) Funds. The total Cost of Operation of Plant Farley
366
367 as defined in Section 1.07 will be segregated into areas covered
367 -

368 by four Funds. They will be titled Operation and Maintenance
368
369 Fund, Fuel Fund, Capital Additions Fund, and Decommissioning
369
370 Fund. The total reimbursement of APCO for AEC's Ownership Share
370
371 of the Cost of Operation will be accomplished through the
371
372 payment of AEC's Ownership Share of Cost of Operation into these
372
373 respective Funds. This Section shall be subject to Section
373
374 5.05.
374
375 AEC shall have the right to pay any amount into any of these
375
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376 Funds under protest. Any amount paid into any such Fund by AEC
376
377 will be subject to a final audit by AEC to determine the
377
378 justness and correctness thereof.
378
379 (b) Payment tg Funds by AEC. Beginning with the month prior
379
380 to Closing and every month thereafter, APCO shall notify AEC
380
381 by the first of each month of the amount of expenditures
381
382 expected under each of the four Funds associated with Plant
382
383 Farley for the following month. On or before the tenth working
383
384 day of the following month (which is the subject month of said
384
385 estimate and notice), AEC will pay its Ownership Share of the
385
386 cost thus estimated into each appropriate Fund. It is
386
387 recognized that at least a portion of each payment is an
387
388 estimated amount subject to adjustment to a final correct amount
388
389 by APCO or audit. 'Such corrections shall be made promptly as
389
390 soon as actual costs are known by APCO. Any difference between
390
391 the estimated amount paid tc the respective Fund by AEC and
391
392 any subsequent corrected amount shall be added to or credited
392
393 against, as the case may be, a subsequent monthly estimate.
393
394 Interest on any underpayment or overpayment by AEC will be
394
395 charged or credited, as the case may be, at the rate of prime
395
396 plus one percent simple annual interest. The prime rate for
396
397 any month shall be that listed on the Wall Street Journal on
397
398 the last day of the month of the previous month.
398
399 (c) Oceration and Maintenance Fund. This Fund shall include
399
400 all costs normally associated with Operation and Maintenance
400
401 of Plant Parley, plus Administrative and General expenses
401
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402 allocated to Plant Farley. It will include all costs associated
402
403 with insurance, including normal premiums, retroactive premiums,
403
404 payments of liabilities in excess of coverage, etc. Insurance
404
405 costs will be those directly associated with Plant Farley and
405
406 not allocated to it. Any fines or penalties associated with
406
407 Plant Farley determined to be properly shared by the parties
407
408 shall be charged to tais Fund. No fuel-related costs will be
408
409 included in this Fund.
409
410 (d) Fuel Fund. This Fund shall include all costs associated
410
411 with Nuclear Ti including mining, enrichment, fabrication,.,

411
412 transportation, loading, interim storage, and permanent
412
413 disposal.
413
414 (e) Caoital Additions _IDnd. This Fund shall include all
414
415 improvements associated with Plant Farley which are classified,
415
416 according to the Uniform System of Accounts, as additions to
416
417 Utilty Plant. This Fund will include production, transmission,
417
418 and general plant facilities associated with Plant Farley.
418
419 (f) Decommissionino Fund. This Fund shall include all costs
419
420 associated with the retirement, entombment, or decommissioning
420

. 421 of Plant Farley, including costs to restore the site to an
421
422 acceptable condition after decommissioning.
422
423 Section 3.04 Outaces. APCO agrees to notify AEC of all
423
424 outages and reductions in Output, giving as much notice as
424
425 possible whether such outages or reductions be for scheduled
425
426 maintenance, refueling, or forced outages. The purpose, time
426
427 the outage or reduction begins, and expected duration will be
427
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428 included in any notice to the best accuracy possible.
428
429 section 3.05 Fines and Penalties. Any fines or penalties
429
430 that might be assessed by NRC or others in connection with Plant
430
431 Farley will be included as a Cost of Operation and shared by
431
432 the parties based upon their respective Ownership Shares.
432
433 However, AEC shall not be required to pay for any portion of
433
434 any fines or penalties imposed as a result of some incident
434
435 or condition occurring prior to Closing which is specifically
435
436 identifiable as the cause of said fine or penalty.
436
437 Section 3.06. Default.
437
438 (a) Events of Default.
438
439 Class 1 Default - Any failure by AEC to pay its

'439
440 proportionate share, based on its Ownership Share, into the
440
441 Operation and Maintenance Fund, the Fuel Fund, the Capital
441

= 442 Additions Fund, or the Decommissioning Fund shall be a Class
442
443 1 default. Such default shall not be deemed to have occurred
443
444 unless and until AEC has received proper projections and notice
444
445 of amounts required by APCO in accordance with Section 3.03(b),
445
446 and until 10 days have elapsed from the due date of said funds
446
447 and APCO has notified AEC of any delinquency in payment.
447
448
449 Class 2 Default - A Class 2 default shall be the failure of
449
450 either party to abide by any regulatory requirements, the
450
451 disclosure of either party of proprietary information, or any
451
452 delay in performance other than payment of money.
452
453
454 Class 3 Default - A Class 3 default shall be bankruptcy or any
454
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455 written notice of inability to pay debt's or impending filing
455
456 of bankruptcy or similar proceedings.

~

456
457 (b) Remedies for Default
457
458 Class 1 Default - The remedies for Class 1 defaults shall
458
459 be as follows: APCO may deny AEC the use of AEC's Ownership
459
460 Share of Output from Plant Farley until the default has been
460
461 cured. APCO may use AEC's Ownership Share of the Output or
461
462 sell it to a third party during the period of default. To the
462
463 extent, if any, that APCO utilizes or sells AEC's Ownership
463
464 Share of the Output it shall be valued at the greater of the
464
465 short-term power rates in the Interconnection Agreement or
465
466 revenue received from any sale. AEC shall pay interest at the
466
467 rate of prime plus one percent simple annual interest on any
467
468 amount in default. The prime rate for any month shall be that
468
469 listed in the Wall Street Journal on the last day of the month
469
470 of the previous month. AEC may cure any def ault by paying all
470
471 amounts in default including interest. The value or revenue
471
472 from the use or sale by APCO of AEC's Ownership Share of Plant
472
473 Farley Output will be credited to AEC and offset any amounts
473
474 owed under the default. Should the credit be greater than any
474 '

475 default amount, then the excess shall be promptly paid to AEC
475
476 by APCO.
476
477 If any Class 1 default is not cured by AEC within 120 days
477
478 after APCO has given AEC notice of delinquency pursuant to
478
479 Section 3.06(a), then APCO shall have the option to purchase
479
480 AEC's Ownership Share at the cost of AEC less depreciation,
480
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481 less the amount owed under the default, plus credits to AEC
481
482 for APCO use or sale of AEC's Ownership Share of Plant Farley
482
483 Output.
483
484 Class 2 or 3 Default - Any party in Class 2 or 3 default
484
485 shall promptly correct or cure said default and reimburse the
485
486 other party for any actual costs incurred as a result of said
486
487 default including interest thereon at the above interest rate.
487
488
489 ARTICLE IV - NUCLEAR FUEL
489
490
491 Sectien 4.01 Nuclear Fuel. APCO shall have the authority
491
492 and shall use its best efforts to acquire and manage all Nuclear
492
493 Fuel for Plant Farley according ot its sole discretion and
493
494 judgment, including, without limitation, reloading, spent
494
495 storage, reprocessing and waste disposal matters relating to
495
496 Nuclear Fuel. APCO shall also have the right to enter into
496
497 any arrangement, on its behalf and on behalf of AEC, for
497
498 obtaining Nuclear Fuel for Plant Farley which APCO, in its sole
498 ,

499 discretion, shall deem desirable,and AEC agrees to cooperate
499
500 with APCO and, subject to all required approval of the REA,
500
501 to take all action requried to consummate any such arrangements.
501
502 Each party shall have the right to mortgage, pledge or encumber
502
503 its investment in Nuclear Fuel for Plant Farley, without the
503
504 consent of the other party.
504
505
506 ARTICLE V - GEMERAL CONDITIONS AND COVEMANTS
506
507 OF THE PARTIES
507
508
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509 Section 5.01 APco control as Agent. APCO shall have
509
510 authority as agent for AEC to make all decisions regarding Plant
510
511 Farley including, but not limited to, the operation and
511
512 maintenance, capital additions, fuel, fuel storage and disposal,
512
513 and retirement and decommissioning. APCO shall consider, but
513
514 shall have no obligation to act upon, any comments or
514
515 recommendations AIC might make in connection with Plant Farley.
515
516 AEC hereby appoints APCO as its agent to act for AEC in
516
517 connection with Plant Farley activities, and APCO hereby accepts
517
518 such appointment.
518
519 Section 5.02 No Adverse Distinction. In discharging its
519
520 duties and responsibilities under this Agreement, APCO shall
520
521 not, because of AEC's ownership interest in Plant Farley or
521
522 Nuclear Fuel, make any adverse distinction between the Nuclear
522
523 Fuel and Plant Farley and any other generating unit or
523
524 facilities in which APCO has an ownership interest, provided
524
525 nothing in this provision shall require APCO to perform in any
525
526 mannst different from the manner it would have performed had
526
527 AEC not obtained an ownership interest in the Nuclear Fuel and
527
528 Plant Parley. In connection with any claim by AEC under this
528
529 provision, AEC shall have the burden of demonstrating that an
529
530 adverse distinction was made because of AEC's ownership
530
531 interest. Further, APCO shall use its best ef forts to see that
531
532 no adversa distinction is made by the Southern Company and its
$32
533 affiliates regarding Plant Farley and Nuclear Fuel due to AEC's
533
534 ownership interest.
534
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535 section 5.03 consequential Damages. In no event shall
535
536 either party be liable to the other party for any indirect,
536
537 special, incidental or consequential damages associated with
537
538 any claim arising out of the sale or operation of Plant Farley
538
539 whether based on contract, tort (including negligence), patent,
539
540 trademark or service mark or otherwise. AEC shall indemnify
540
541 and hold APCO harmless from and against any claim by, or
541
542 liability of, the AEC Members or member-consumers of AEC Members
542
543 for any such claim, loss or damage arising out of any
543
544 performance or failure to perform under this Agreement. APCO
544
545 shall indemnify and hold AEC harmless from and against any claim
545
546 by, or liability of, APCO's customers for any such claim, loss
546
547 or damage arising out of any performance or failure to perform
547
548 under this Agreement.
548
549 section 5.0_4. Taxes. To the extent possible, each party
549
550 shall separately report, file returns with respect to, and be
550
551 responsible for and pay, all ad valorem, franchise, business
551
552 or other taxes and fees, except payroll and sales and use taxes,
552
553 arising out of each party's ownership Share of Plant Farley.
553
554 However, to the extent that such taxes or fees may be levied
554
555 on or assessed against the total plant, or its operation, or
555
556 on the parties in such a manner so as to make impossible the
556
557 carrying out of the foregoing sentence, or upon mutual agreement
557
558 of the parties, then such taxes or fees shall be shared pro
558
559 rata based upon the respective Ownership Shares of the parties.
559
560 section 5.05 Sharina of CnAts. From the closing date
560
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561 forward, all costs of Plant Farley, unless otherwise
561
562 specifically noted in this. Agreement, will be shared in
562
563 proportion to the Ownership Shares of the parties. These costs
563
564 will include, but not be limited to, operation and maintenance,
564
565 administrative and general expenses, fuel expenses, capital
565
566 additions, fuel disposal cost, and decommissioning.
566
567 Administrative and general expenses properly incurred or
567
568 allocated to Plant Farley shall be shared by the parties in
568
569 proportion to their Ownership Shares. However, these
569
570 administrative and general costs assigned to Plant Farley will
570
571 be deducted from total administrative and general costs prict
571
572 to allocating remaining administrative and general costs to
572
573 any other cost of service affecting AEC or its Members.
573
574 AEC shall have no responsibility for storage or disposal
574
575 costs associated with Nuclear Fuel burned prior to Closing,
575
576 but will only incur fuel storage and disposal costs with respect
576
577 to its ownership Share of fuel burned after Closing.
577
578 Should any cost incurred by APCO in connection with Plant
578
579 Farley be such that it is only for the benefit of APCO, such
579
580 as replacement power cost insurance that would be paid to APCO
500
581 in case of a prolonged outage, but would result in no payment
581
582 or benefits to AEC, then such cost shall be borne totally by
582
583 APCO and shall not be shared by the parties in accordance with
583
584 the Ownership Shares of each.
584
585 AEC's decommissioning cost shall be its ownership Share
585
586 of total decommissioning cost multiplied by a factor equal to
586
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587 the number of years of ownership by AEC divided by the number
587
588 of years of commercial operation of Plant Farley.
588
589 Section 5.06. Liabilities of the Parties. Subject to
589
590 Section 5.02, but not withstanding any other provision of this
590
591 Agreement, AEC shall not be entitled to recover from APCO, its
591
592 agents, employees or insurers any damages resulting from error
592
593 or delay in the design, engineering, procurenyat, installation,
593
594 construction, operation, modification or decommissioning of
594
595 Plant Farley, or for any damage thereto, any curtailment of
595
596 power or any damages of any kind, including consequential
596
597 damages, occurring during the course of design, engineering,
597
598 procurement, installation, construction, operation, maintenance,
598
599 shut-down, demolition, decommissioning or disposal of Plant
599
600 Farley, or otherwiie arising out of the performance of this
600
601 Agreement unless such loss, damage or expense results from gross
601
602 negligence or the willful, wanton, or reckless misconduct of

*

602
603 APCO. APCO shall not be liable to AEC for damages or otherwise
603
604 for the failure of any machinery or equipment in Plant Farley,
604
605 or any portion thereof, for any alleged failure of APCO to
605
606 operate Plant Farley properly, or for any interruption,
606
607 curtailment or diminution of the production of power and energy,
607
608 or of service at Plant Farley resulting from such failure of
608
609 equipment or failure of operations unless such loss, damage
609
610 or expense results from gross negligence or the willful, wanton,
610
611 or reckless misconduct of APCO.
611
612 The liability of APCO and AEC to third parties whether
612
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613 arising in contract, tort (including negligence and strict
613
614 liability) or otherwise, including but not limited to liability
614
615 arising out of any contract or the breach thereof, for loss
615
616 of or damage to property and for personal injury, including
616
617 death, including liabilities for claims, rights, demands and
617
618 causes of action existing as of the Closing Date (whether known
618
619 or unknown), arising out of or in any matter connected with
619
620 the procurement, construction, operation, maintenance,
620
621 modification, or decommissioning of Plant Farley shall be shared,
621
622 satisfied, and discharged in proportion to the parties'
622
623 respective Ownership Shares, unless such liability was due to
623
624 gross negligence or the willful, wanton, or reckless misconduct
624
625 of APCO.
625
626 Whether to AEC or a third party, APCO shall individually
626
627 bear, and shall indemnify AEC against, all costs, losses,
627
628 liabilities and expenses resulting from its own gross negligence
628
629 or willful, wanton, or reckless misconduct.
629
630 Section 5.07 Confidentiality. During the term of this
630
631 Agreement, it may become necessary or desirable from time to
631
632 time for one party to provide to the other party information
632
633 which is either confidential or proprietary. The party desiring
633
634 to protect any such information (the labeling party) may label
634
635 such information as either confidential or proprietary and
635
636 thereafter the other party will not reproduce, copy, use or
636
637 disclose (except when requried by governmental authorities) any
637
638 such information in whole or in part for any purpose without
638
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639 the written consent of the labeling party. In disclosing
639
640 confidential or proprietary information to governmental
640
641 authorities, the disclosing party shall cooperate with the
641
642 labeling party in minimizing the amount of such information
642
643 furnished, to the extent compatible with the disclosing party's
643
644 legal obligations. At the specific request of the labeling
644
645 party, the disclosing party will endeavor to secure the
645
646 agreement of such governmental authorities to maintain specified
646
647 portions of such information in confidence.
647
648 Section 5.08. Access and Observation. AEC may have a
648
649 permanent Site Representative for observing, in its interest,
649
650 all activitier at Plant Farley, including but not limited to,
650
651 the operation, maintenance, construction of additions, fueling,
651
652 decommissioning and the costs thereof at Plant Farley. The
652
653 Site Representative shall have complete access to Plant Farley.
653
654 The Site Representative may have additional support personnel
654
655 located on the plant site, but such support personnel shall
655
656 not be authorized to represent AEC, nor have access to the plant
656
657 except as authorized by APCO's Plant Manager who shall not
657
658 unreasonably deny such access. The Site Representative shall
658
659 cooperate with APCO in order to minimize interference with plant
659
660 activities and shall comply with all applicable regulations
660
661 of any governmental agency and those which APCO imposes in the
661
662 operation of the plant. APCO shall provide an office and
662
663 reasonable facilities and assistance for the Site Representative
663
664 and support personnel as may be required for them to carry out
664
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665 their work. The Site Representative and support personnel shall
665
666 be employed and paid by AEC. Neither the Site Representative
666
667 nor any support personnel shall have the right to supervise
667
668 or issue orders to APCO personnel.
668
669 Upon reasonable prior notice, other authorized ;

669
670 representatives of AEC shall have the right to visit Plant
670
671 Farley. Visitors shall be required to comply with all
671
672 requirements which any governmental agency or APCO imposes for
672
673 safety or security reasons.
673
674 AEC and APCO recognize that it may be beneficial to have
674
675 members of the public visit Plant Farley. In order to minimize
675
676 any interference with the operation of the plant, APCO will
676
677 cooperate with AEC in arranging such visits, but APCO shall
677
678 have the right to exclude such visitors or reschedule such
67 8
679 visits.
679
680 Section 5.09 Examination of Records - Audits. APCO agrees
680
681 that AEC shall have the right, at AEC's expense, to examine
681
682 all contracts, records, data and accounts associated with Plant
6 82
683 Farley. These records will include but not be limited to all
583
684 records of construction, contracts, operation and maintenance
684
685 records, budgets, projections, capital improvement budgets and
685
686 costs, fuel, decommissioning budgets and costs, etc.
686
687 Section 5.10 Data Provided to AEC. APCO will provide
687
688 or make available to AEC, on a timely basis, all accounting
688
689 records, and financial and operating statistics and data
689
690 associated with Plant Farley that are normally prepared by APCO
690
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691 and reporte'd to EEI, FERC, the Alabama Public Service
691
692 Commission, SRC, or other similar agencies or bodies, plus data
692 - '

693 prepared for APC0 internal use.
693-
694 Section 5.11 Budgets and cost Projectisns. On a continuing
694
695 basis, APCO will provide to AEC, as soon as available to AFCO
695 . .

696 on a preliminary and final or approved basi's, all budgets and
696
697 cost projections prepared associated with Plant Farley, both
697
698 short-term and long-term, including but not limited to,
698
699 operation and maintenance, fuel, capital additions, and
699
700 retirement and decommissioning. This information shall be
700
701 provided to.AEC prior to the start of each calendar year and
701
702 shall be broken down for each month for at least the following
702.
703 two. calendar years. A projection of these costs shall be
703

~~

704 provided to AEC prior to each calendar year for at least each
704
705 of the following four years on an annual basis. Should
705 '
706 extraordinary events occur during the year cequiring
706
707 substantially higher or lower than budgeted amounts to be
707
708 required, then APCO shall promptly revise said budgets and
708

'

709 projections and promptly make them available to AEC.
709
710 Section 5.12 Termination of Wholgsgle Power Agreemsnts.

'

710 -

711 APCO agrees to waive the two year notico provision in the APCO
711

- 712 wholesale power supply agreements with AEC distribution
712
713 cooperative members in connection with load to be assumed by
713 .

714 AEC at the Closing. The load to be terminated and assumed by
714
715 AEC under this section shall be that contained in page 2 of
715
716 Mr. Lowman's letter to Mr. Crawford dated May 27, 1983 attached

.716
.
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717 hereto as Exhibit APCO agrees that waiver of this notice.

717
718 constitutes proper notice for AEC to deliver capacity and energy
718
719 to these delivery points in accordance with the ".G.. 11ng
719
720 Agreement. AEC agrees that the waiver of the two-year notice
720,

721 requirement in connection with the sale of an Ownership Share
721
722 interest in Plant Farley does not set any precedent involving

~

722
.723 future notice requirements contained in the wholesale tariff.
723
724 naction 5.13 Deficit Power. APCO agrees that any deficit
724
725 power requirements of AEC that might occur in the future will
725.:

L 726 be met, at AEC's option, by APCO selling firm production
726'

727 capacity and energy to AEC at rates based upon the average
727
720 production capacity and average energy costs of APCO. Rates
728
729 for su'ch service shall be filed by APCO with FERC with AEC

,

729|

730 having normal rights of any intervenor to oppose any provisions
730
731 or principles ,it deems inappropriate.
731
732 The price per fira kilowatt shall be determined by including
732
733 AEC's deficit in the firs load of APCO. AEC's deficit capacity
-733 -

734 shall be determined as follows:
734

,
735 (1) Determine AEC's Generating Capability in accordance

i 735
; 736 with section 5.03 of the Interconnection Agreement.
; 736

737 (2) Divide the Generating capacility in (1) by 1.00 plus
! 737

738 AEC's Reserve Percentage requirement determined in
738
739 accordance with section 5.04 of the Interconnection
739
7 40 Agreement.
740
741 (3) Determine AEC's load at the time of the APCO annual
741
742 integrated peak hour load and subtract f rom AEC's load
742|

! -

l
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743 at|that hour any SEPA allocacicae directly assigned
743
744 to'-AEC Off-System Members served under the Wheeling
744
745 Agreement. -

745
746 (4) When (3) exceeds (2), the difference shall be AEC's
746 '

7 47 firm Purchase Capacity requirement in accordance with
747 "

748 .Section 5.05 of the Interconection Agreement.
748

,

749 Section 5.14 Buy American.- The parties covenant that
749
750 in the performanci of this Agreement (1) at least AEC's

~

750
751 Ownership Share in the total cost of Plant Farley, including
751
752 the total-of all of the unmanufactured articles, materials and
752 -

753 suppliec used or--so be used in the construction of or otherwise~

7 53
754 made a part of' Plant Farley shall have been mined or produced
754
755 in the United . States and (2) at least AEC's Ownership Share
755 -

,

756 in the total cost of Plant Farley, including the total cost
756
757 of all of the manufactured artidles, materials, and supplies
757
758 used or to be usdd in the construction of or otherwise made
758 -

759 a part of Plant Farley shall have been manu'factured in the
759
760 United States substantially all from articles, materials, or
760
761 supplies mined, produced, or manufactured, as the case may be,
761 ' '

762 in the' United Stater. It'any article, material, or supplies
762
763 are partially mined, produ'ced, or manufactured in the United
763
764 States (said part being hereinafter called the "American Made
764
765 Portion") and partially mined, produced, or manufactured
765 >

766 somewhere other than in the United States, then.only the cost
766
767 of the American Made Fortion shall be used in determining
767
768 whether the requirements of the preceding sentence have been
768

J \
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769 sati sfied. At the Closing and from time to time thereaf ter
769

__

770 when requested by AEC or the REA Administrator, the parties
770
771 shall supply the REA Administrator or the party so requesting
771
772 with information and documentation demonstrating that Plant
772
773 Farley were constructed in accordance with the requirements
773
77 4 of this section. ,

774
775 Section 5.15. Environment. APCo shall construct and
775
776 operate Plant Farley consistent with any Environmental Impact
776
777 Statement issued with respect to the Farley Plant pursuant to
777
77 8 the National Environmental Policy Act, and subject to such
778
77 9 changes as have been properly approved, provided REA is given
779
780 notice prior to such changes occurring subsegnent to the
7 80 -

781 Closing.
-

781
7 82 Section 5.16. Safety. In the acquisition, construction,
7 82
783 operation and maintenance of Plant Farley pursuant to this -

"

783
7 84 Agreement, the par ties shall at all times take all reasonable
784
785 precautions for the safety of employees at Plant Farley and
785
786 of the public at Plant Farley, and shall comply with all
7 86
7 8'i applicable provisions of federal, state and county safety laws --

787 -

788 and building and construction codes, ircluding without
788
789 limitation, all regulations of the Occupational Safety and Health
789 --

_

7 90 Administration.
7 90
7 91 Section 5.17. Historic Places. The parties shall not,
7 91

"-

7 92 without approval in writing by the REA Administrator, use any
7 92
'93 portion of the funds made available to APCO by AEC pursuant
7 93
794 to the terms of this Agreement to construct any facilities which
794

-

__

4
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795 will involve any district, site, building,' structure or object
795
796 which is included in the National Register of Historic Places,
796
797 maintained by the Secretary of the Interior pursuant to the
7 97
798 Historic Sites Act of 1935 and the National Historic
798
799 Preservation Act.
799
800 Section 5.18 Flood Insurance Act. Notwithstanding
800
801 anything contained in this Agreement, neither party shall be
801
802 under any obligation to advance any fLnds to the other party
802
803 to finance the construction or acquisition of any building in
803
804 any area heretofore identified by the Secretary of Housing and
804
805 Urban Development, pursuant to the Flood Disaster Protection
805
806 Act of 1973 (the " Flood Insurance Act") or any rules,
806
807 regulations or orders issued to implement the Flood Insurance
807
808 Act (" Rules"), as 'an area having special flood hazards, or to
808
809 finance any Facilities or materials to be located in any such
809
810 building, or in any building owned or occupied by APCO or AEC -

810
811 located in such flood hazard area unless and until there have
811
812 been compliance with all other conditions of this Agreement
812
813 which are precedent to such advances, and the REA Administrator
813
814 has determined that (i) the community in which such area is-

814
815 located is then participating in the national flood insurance
815
816 program, as required by the Flood Insurance Act and any Rules
816
817 and (ii) APCO and AEC have obtained flood insurance coverage
817
818 with respect P.o such building and contents as may then be
818
819 required pursuant to the Flood Insurance Act and any Rules.
819
820 Section 5.19 Public Officials Not to Benefit. No member
820
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821 of or delegate to the Congress of the United States shall be
821
822 admitted to any' share or part of this Agreement or to any
822
823 benefit to arise herefrem other than the receiving of electric
823
824 service on the.same terms accorded other consumers and other
824
825 than benefits, if any such person is an APCO shareholder, that
825
826 may accrue to APCO shareholders generally.
826
827 Section 5.20 Kickbacks. In the acquisition, construction
827
828 and completion of Facilities pursuant to this Agreement, APCO
828
829 shall comply with all applicable-statutes, rules and regulations
829
830 pertaining to the so-called " Kickback" Statutue (48 Stat 948,
830
831 18 U.S.C. Sect. 874 and 40 U.S.C. Sect. 276C). APCO
831
832 acknowledges that it is familiar with the Rural Electrification
832
833 Act of 1936, as amended, the so-called " Kickback" Statute (48
833
834 Stat. 948) , and regulations issued pursuant thereto, and 18
834
835 U.S.C. 287, 1001, as amended.
835
836 Section 5.21 Foual Opportunity Clause. During the term
836
837 of this Agreement, AP'CO agrees as follows:
837
838 1. APCO will not discriminate against any employee or
838
839 applicant for employment because of race, color, religion, sex,
839
840 age or national origin. APCO will take affirmative action to =

840
841 ensure that applicants are employed, and that employees are
841
842 treated during employment without regard to their race, color,
842
843 religion, sex, age or national origin. Such action shall
843
844 include, but not be limited to the following: Employment,
844
845 upgrading, demotion or transfer; recruitment or recruitment
845
846 advertising; layoff or termination; rates of pay or other forms
846
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847 of compensation; and selection for training, including
847
848 apprenticeship. APCO agrees to post in conspicuous places,
848
849 available to employees and applicants for employment, notices
849
850 to be provided setting forth the provisions of this Equal
850
851 Opportunity Clause.
851
852 2. APCO will, in all solicitations or advertisements for
852
853 employees placed by or on behalf of APCO, state that all
853
854 qualified applicants will receive consideration for employment
854
855 without regard to color, religion, sex, age or national origin.
855
856 3. APCO will send to each labor union or representative
856
857 of workers with which it has a collective bargaining agreement
857
858 or other contract of understanding, a notice to be provided
858
859 advising that said labor union or workers' representatives of
859
860 APCO's commitments under this Section, and shall post copies
860
861 of the notice in conspi.cuous places available to employees and
861
862 applicants for employment.
862
863 4. APCO will comply with all provisions of Executive Order
863
864 11246 of September 24, 1965, and of the rules, regulations and
864
865 relevant orders of the Secretary of Labor.
865
866 5. APCO will furnish all information and reports required
866
867 by Executive Order 11246 of September 24, 1965, and by rules,
867
868 regulations and relevant orders of the Secretary of Labor, or
868
869 pursuant thereto, and will permit access to its books, records
869
870 and accounts by the administering agency and the Secretary cf
870
871 Labor for purposes of investigation to ascertain compliance
871
872 with such rules, regulations and orders.
872
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873 6. In the event cf APCO's noncompliance with this Equal
873
874 Opportunity Clause of this Agreement or with any of the said
874
875 rules, regulations or otders, APCO may be declared ineligible
875
876 for further government contracts or federally assisted
876
877 construction contracts in accordance with procedures authorized
877
878 in Executive Order 11246 of September 24, 1965, and such other
878
879 sanctions may be imposed and remedies invoked as provided in
879
880 Executive Order 11246 of September 24, 1965, or by rule,
880
881 regulation or order of the Secretary of Labor, or as otherwise
881
882 provided by law.
882
883 7. APCO will include the words "During the performance
883
884 of this contract, the contractor agrees as follows:" followed
884
885 by the provisions of paragraphs (1) through (7) in every
885
886 subcontract or purchase order (with the word "APCO" changed to
886
887 the word " contractor") unless exempted by the rules, regulations
887
888 or orders of the Secretary of Labor issued pursuant to Section
888
889 204 of Executive Order 11246 of September 24, 1365, so that
889
890 such provisions will be binding upon such action with respect
890
891 to any subcontract or purchase order as the administering agency
891
892 may direct as a means of enforcing such provisions, including
892
893 sanctions for noncompliance; provided, however, that in the
893
894 event APCO becomes involved in, or is threatened with litigation
894 s

895 with a subcontractor or vendor as a result of such direction
895
896 by the administering agency, APCO may request the United States
896
897 to enter into such litigation to protect the interests of the
897
898 United States.
898
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899 section 5.22. Nonsegregated Facilities. APCO certifies
899
900 that it does not maintain or provide for its employees any
900
901 segregated facilities at any of its establishments, and that
901
902 it does not permit its employees to perform their services at
902
903 any location, under its control, where segregated facilities
903
904 are maintained. APCO certifies further that it will not
904
905 maintain or provide for its employees any segregated facilities
905
906 at any of its establishments, and that it will not p,ermit its
906
907 employees to perform their services at any location, under its
907
908 control, where segregated facilities are maintained. APCO
908
909 agrees that a breach of thid certification is a violation of

,

909
910 the Equal Opportunity Clause in this Agreement. As used in
910
911 this certification, the term " segregated facilities" means any
911
912 waiting rooms, work areas, restrooms and washrooms, restaurants
912
913 and other eating areas, timeclocks, locker rooms and other
913
914 storage or dressing areas, parking lots, drinking fountains,
914
915 recreation or entertainment area, transportation, and housing
915
916 facililties provided for employees which are segregated by
916
917 explicit directive or are in fact segregated on the basis of
917
918 race, col'or, religion, or national origin, because of habit,
918
919 local custom, or otherwise. APCO agrees that (except where

< 919
920 it has obtained identical certifications from proposed
920
921 subcontractors for specific time periods) it will obtain
921
922 identical certifications from proposed subcontractors prior to
922
923 the award of subcontracts exceeding $10,000 which are not exempt,

923
924 from the provisions of the Equal Opportunity Clause, and that
924
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925 it will retain such certification in its files.
925
926 section 5.23. Disclosure. At least sixty days prior to
926
927 Closing and again at Closing, APCO shall provide to AEC a list
927
928 of any actual or potential litigation, defects in construction,
928
929 major problems and controversies known to APCO's management
'929
930 which in its judgment could affect the operation, maintenance,
930
931 capital additions, or fueling of Plant Farley, or any portion
931
932 thereof, or the rights and obligations of AEC. For purposes
932
933 of this Section, APCO's management shall include, and be limited
933
934 to, the Plant Manager of Plant Farley, the Chief Engineers in
934
935 APCO and Southern Services Design Engineering Department, and
935
936 all officers of APCO.
936
937 Section 5.24 Uncontrollable Forras . Neither party shall
937
938 be considered to be in default or liable to the other party
938
939 in perf ormance of any of the obligations hereunder, other than
939
940 the obligation of either party to make payments under this
940
941 Agreement, if the failure of performance shall be due to
941
942 uncontrollable forces. The term " uncontrollable forces" shall
942
943 mean any cause beyond the control of the party affected and
943
944 which, by the exercise of reasonable diligence, the party is
944
945 unable to overcome, and shall include but not be limited to
945
946 an act of God, fire, flood,, explosion, strike, sabotage, an
946
947 act of the public enemy, civil or military authority, including
947
948 court orders, injunctions, and orders of government agencies
948
949 with proper jurisdiction prohibiting acts necessary to the
949
950 performance hereunder or permitting any such act only subject
950
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931 to unreasonable conditions, insurrection or riot, an act of
951
952 the elements, failure of equipment or inability to obtain or
952
953 ship materials or equipment because of the effect of similar
953
954 clauses on suppliers or carriers. Nothing contained herein
954
955 shall be construed so as to require settlement of any strike
955
956 or labor dispute in which either party may be involved. A party
956
957 rendered unable to fulfill any obligation by reason of any cause
957
958 shall exercise due diligence to remove such inability with all
958

'

959 reasonable dispatch.
959
960 Section 5.25 Severabilitv. If any provision of this
960
961 Agreement is held invalid or unenforceable by any governmental
961
962 authority or court having jurisdiction over the subject matter
962
963 hereof, the remaining provisions shall remain in full force
963
964 and effect according to their terms and the parties shall
964
965 renegotiate in good faith any provisions held invalid or
965
966 unenforceable in order to reach agreement as to replacement of
966
967 or modifications to such provision.
967
968 In this connection, the parties recognize that they have
968
969 bargained for economic benefits to each party which are closely
969
970 interrelated and which produce an overall result which is
970
971 considered by the parties to be just and reasonable. In
971
972 recognition thereof, if any provision of this Agreement is held
972
973 invalid, and such holding alters the economic benefits flowing
973
974 to any party, the parties' renegotiation shall attempt to
974
975 restore the overall economic benefits to each party to the levels
975-

976 provided for in the Agreement as originally executed.
976
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977 Section 5.26 commitment for Finansirs. AEC shall obtain
977
978 on or before the Closing, a commitment notice of a Federal
978
979 Financing Bank loan with an REA guarantee, or other financing
979
980 source, providing for not less than S million for use
980
981 in financing AEC's undivided ownership interest in Plant Farley
981
982 and Nuclear Fuel.
982
983 Section 5.27 Reculatory Approvals. APCO and AEC shall
983
984 mutually cooperate and use their best efforts to obtain as
984
985 quickly as possible all requisite government, regulatory, vendor
985
986 and other approvals of the consummation of the transactions
986
987 contemplated hereby. These approvals shall include, but not
987
988 be limited to, any proceeding before the Nuclear Regulatory
988
989. Commission, Rural Electrification Administration procedures
989
990 involving loan or other approvals, and any Alabama requirements,
990
991 including Department of Finance approval.
991
992 Section 5.28. survival. The agreements, covenants,
992
993 representations and warranties contained in this Agreement shall
993
994 survive the closing.
994
995 Section 5.29. Further Assurances. From time to time after
995
996 the closing APCO and AEC will execute such instruments of
996
997 conveyance and other documents, upon the request of the other,
997
998 as may be necessary or appropriate to carry out the intent of
998
999 this Agreement.
999

1000 section 5.30 Governino Law. The validity, interpretation
1000
1001 and performance of this Agreement and each of its provisions
1001
1002 shall be governed by the laws of the State of Alabama except
1002
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1003 to the extent preempted by Federal law.
1003
1004 Section 5.31. Notice. Any notice, request, consent or
1004
1005 other communication permitted or required by this Agreement
1005
1006 shall be in writing and shall be deemed given when deposited
1006 -

1007 in 'the United Statec mail, certified Mail prepaid, and if given
1007
1008 to APCO shall be addressed to:
1008
1012 Alabama Power Company
1013 600 North 18th Street
1014 P. O. Box 2641
1015 Birmingham, Alabama 35291
1016
1017 and if given to AEC shall be addressed to:
1018
1019 Alabama Electric Cooperative, Inc.
1020 P. O. Box 550
1021 Andalusia, Alabama 36420
1022 Attention: General Manager
1023
1027 unless a different officer or address shall have been designated
1027
1028 by the respective * party by notice in writing.
1028
1029 section 5.32. Headings Not to Affect Meaning. The
1029
1030 descriptive headings of the various Sections and Articles of -

1030
1031 this Agreement have been inserted for convenience of reference
1031
1032 only and shall in no way modify or restrict any of the terms
1032
1033 and provisions hereof.
1033
1034 Section 5.33 No Partnership. Notwithstanding any
1034
1035 provision of this Agreement, APCO and AEC do not intend to create
1035
1036 hereby any joint venture, partnership, asscciation taxable as
1036
1037 a corporation, or other entity for the conduct of any business
1037
1038 for profit. All obligations of the parties arising under this
1038
1039 Agreement are several and not joint. APCO and AEC agree that
1039
1040 they do not intend to create a partnership under the Alabama
1040
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1041 Partnerhsip Act or any other statute of the State of Alabama
1041
1042 or of any other jurisdiction.
1042

. 1043 Section 5.34. Time of Essence. Time is of the essence
1043
1044 with respect to this Agreement.
1044
1045 Section 5.35 Amendments. This Agreement may be amended
1045
1046 by and only by a written instrument duly executed by each of
1046
1047 the parties hereto.
1047
1048 Section 5.36. Successors and Assions. This Agreement shall
1048
1049 inure to the benefit of and be binding upon APCO and AEC and
1049
1050 their respective successors and assigns, and, insofar as is
1050
1051 permitted by law, on any receiver or trustee in bankruptcy,
1051
1052 reorganization or receivership of either party. Nothing in
1052
1053 this Agreement, expressed or implied, is intended to confer
1053
1054 upon any other person any rights or remedies hereunder, except
1054
1055 as specifically provided herein.
1055
1056 Section 5.37. counterparts. This Agreement may be executed
1056
1057 simultaneously in two or more counterparts, each of which shall
1057
1058 be deemed an original, but all of which together shall
1058
1059 constitute one and the same instrument.
1059
1060 Section 5.38. License conditions. The NRC Licenses
1060
1061 governing Plant Farley contain antitrust conditions. This
1061
1062 Agreement is entered into by the parties in implementation of
1062
1063 and is to be construed within the parameters of such conditions
1063
1064 and ALAB-646 and nothing contained herein shall be in violation
1064
1055 thereof.
1065
1066 Secticn 5.39 REA Approval. This Agreement shall not be
1066
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1067 in force and effect until approved by the Administrator of the
1067
1068 REA.
1068
1069
1070 ARTICLE VI - TERM AMD TERMIEATION
1070
1071
1072 Section 6.01. Termination. This Agreement shall terminate
1072
1073 at the later of the following: (1) at the expiration of the
1073
1074 term of the operating licenses for Plant Farley Unit Nos. I
1074
1075 and 2 including any renewal or extension of either such license,
1075
1076 or (2) at such time as both Plant Farley Unit Nos. 1 and 2 are
1076
1077 retired from service, decommissioned and all requirements of
1077
1078 Federal, state or local law relating to the safe deactivation
1078
1079 of such units have been met.
1079
1080 Section 6.02. Retirement costs. The capital costs
1080
1081 associated with retirement of Plant Parley Unit Nos. 1 and 2,
1081
1082 including decommissioning, security, maintenance, monitoring, .

1082
1083 razing of structures and disposing or storing of debris and
1083
1084 spent Nuclear Fuel, and the cost of fulfilling all governmental
1084
1085 requirements for safe deactivation of Plant Farley Unit Nos.
1085
1086 1 and 2 shall be deemed a Cost of Operation and be borne by
1086
1087 the parties in proporation to their respective Ownership Shares
1087
1088 adjusted in accordance with Section 5.05.
1088
1089 Payments for these costs shall be made in accordance with the
1089
1090 provisions of Article III, Section 3.03.
1090
1091
1092 IN WITNESS WHEREOF, the undersigned parties hereto have
1092
1093 duly executed this Agreement in , Alabama as of
1093
1094 the date first above written.
1094
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1095
1095
1096 ALABAMA. POWER COF4PANY
1096
1097'

1098 BY:
1098
1099 SEAL Its President
1099
1100 ATTEST:
1100
1101
1102
1102
1103
1104 ALABAMA ELECTRIC COOPERATIVE, INC.
1104
1105
1106 BY:
1106
1107 SEAL Its President
1107
1108 ATTEST:
1108
1109
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110
1110 -42-
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