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SECRETARY

J. Patrick Hickey, Esq.

Shaw, Pittman, Potts & Trowbridge

1800 M Street, N.W. IN RESPONSC REFER
washington, D.C. 20036 TO 84-A-28(83-685)

Dear Mr, Hickey:

This is in response to your February 10, 1984 Freedom of Information Act
("FOIA") appeal of the Nuclear Regulatory Commission's ("NRC" or
"Commission") failure to respond to your request in FOIA-83-685 for the
transcript of a June 7, 1983 interview of James B. McCarten.

The Commission has decided to grant your appeal in part. Most of the
transcript is being released and a copy is enclosed. However, public
disclosure of certain portions of the transcript could interfere with
ongoing enforcement proceedings regarding the Zimmer Nuclear Power
Plant. These portions of the transcript (listed in Part [ of the
pendix to this letter; are being withheld under Exemption 7(A) of the
FOIA, 5 U.S.C. 552(b)(7)(A), and the Commission's regulations, 10 CFR
9.5(a)(7). NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214 (1978);
Coastal States Gas Co:g. v. Department of Energy, 617 F.2d 854 (D.C.

r. . tionally, since there is a grand {ury proceeding
regarding Zimmer, this information is being withheld under Exemption 3
of the FOIA, 5 U.5.C. 552(b)(3), and the Commission's regulations, 10
CFR 9.5(a)(3). Fund For Constitutional Government v. National Archives
and Records Service, 656 F.2d 856 (D.C, Cir. 1981) (Fed, R, Crim, P,
6(e) is an Exemption 3 statute).

Several portions of the transcript contain identities of confidential
informants and identities of FBI agents. Disclosure of identities of
confidential informants would breach promises of confidentiality and
could hinder the agency's ability to conduct future investigations.
Therefore, portions of the transcript (1isted in Part Il of the Appen-
dix) revealing the identities of these informants are being withheld
under Exemption 7(D) of the FOIA, 5 U.S.C. 552(b)(7)(D), and the Com-
mission's regulations. 10 CFR 9.5(a)(7). Founding Church of Scientolo
v. Regan, 670 F.2d 1158 (D.C. Cir, 1981), “DiscTosure of the names o

the agents involved in the investigation would constitute an unwar-
ranted invasion of the privacy of those agents and would not further any
public interest. Accordingly, the portions of the transcript (listed in
Part I11.A of the Appendix) revealing the identities of FBI agents are
being withheld from public disclosure pursuant to Excl?tion 7(C) of the
FOIA, 5 U.S.C. 552(b)(7)(C), and the Commission's regulations, 10 CFR
gégéx)(7). Lesar v. Department of Justice, 636 F.2d 472, 487 (D.C. Cir,
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J. Patrick Hickey, Esq,

The portions of the transcript listed in Part 111.B of the Appendix
contain information identifying an individual associated with unproven
allegations of misconduct., Disclosure of the identity of that indi-
vidual would constitute an unwarranted irvesion of that person's privacy
with no outweighing benefit to the public interest. Fund for Constitu-
tional Government, supra. Accordingly, these portions of the transcript
are being withheld under Exemption 7(C).

Your appeal notes that Thomas Devine of the Government Accountability
Project and the Cleveland Plain Dealer apparently have obtained copies
of the transcript that you requested. Prior to this release of the
attachment by the Commission, however, there have been no authorized
releases of this transcript. Unauthorized disclosures of agency docu~
ments do not constitute a waiver of the agency's right %o o ficiall‘
withhold the document in whole or in part, Safeway Stores v. FTC, 428
F. Supp. 346, 347 (D.D.C. 1977),

Accordingly, pursuant to 10 9,15(a), the NRC has determined that the
withheld material is exempt from public disclosure and that such
disclosure would be contrary to the public interest. The NRC therefore
has determined that the deleted portions of the transcript should
continue to be withheld,

This letter represents final agency action on your FOIA appeal of
February 10, 1984 concerning the transcript of the interview of James B.
McCarten. Judicial review of this decision i available in a Federal
d;sér;c;bgourt in the district in which you reside, or in the District
of Columbia.

Sincerely,

Secretary of /the Commission

Enclosures:

1. Appendix
2. Transcript



APPENC X

. Material withheld under Exemption 7(A):

Page 44 Lines 13-15

Page 45 Lines 5-6

Page 91 Lines 3-7, 21-24
Page 92 Lines 1-22

Page 93 Lines 1-8

Page 112 Lines 6, 8-9
Page lél Lines 20-21

[1. Material withheld under Exemption 7(D):

| Page 5 Lines 17, 18, 19, 20
| Page & Lines 7, 20, 21, 22

| Page 9 Line 13

| Page 12 Line 25

| Page 13 Lines 1, 3, 4, 10,

11, 12, 13, 14,
15, 16, 17, 21, 22

Page 14 Lines 12, 13, 15, 21
| Page 15 Line 24

Page 23 Lires 16, 23, 24, 25

Page 24 Lines 3, 4, 5, 6, 10
| Page 39 Line 3
| Page 80 Line 24

Page 114 Line 7

II11. Material withheld under Exemption 7(C):

| k. Page 43 Lines 11, 12, 19, 20, 22
| Page 44 Line 2
| Page 91 Lines 1, 3-7
Page 161 Lines 19-21
B. Page 68 Lines 5, 6, 7, 8, 9, 10, 11
Page 69 Lines 18, 23, 24
Page 70 Lines 1, 7, 8, 10, 18

Page 72 Line 6
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(202) 822-1103
BY HAND

FREEDOM OF INFORMATION
ACT REQUEST

FOTA -#3-655
i

Mr. Donnie H. Grimsley, Acting Chief
Freedom of Information Branch
Division of Rules and Records

Office of Administration

U.S. Nuclear Regulatory Commission
wWashington, D.C. 20555

Cae 'of 118387

Dear Mr. Grimsley:

In accordance with the Freedom of Information Act, 1
hereby request the NRC to provide a copy of the following
document now in its possession:

Transcript of a June 7, 1983 interview of
James B. McCarten, former Region III OIA
Investigator, which was an Exhibit (H) to
the July 12, 1983 Report to the Chairman on
Allegations of Thomas Applegate Concerning
Conduct of the Office of Inspector and Audit.

We would appreciate your efforts to expedite this
reguest.

Very truly yours,

J.i?atrica ﬂickcyzs
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ZIMMER ZAPPED AGAIN

NRC’s Man On The Spo

Of Lying, Lawsuit Threatened

BY KENNEDY WA 28
The sorsy saga ot the Z:mmer
nuvlear project conninues. Charging

acoverup. the Qorernment Aggoun-
abiliy Project on Wednesday call-
¢dOn James heppier. the Nuciear
REFUTATST Commission s Region 3
RUTTTIIISTYRICT . 10 reject Cincinnat
GCatT oMy Eleciric Co s proposed

qualinv veriTicalion plan at the Zim-

b ¢« 0N @ S all
JaMes W.Carien. W\
agéent guring | investigations,

McCarten charged Neppler with a
;“Twmnw‘ms al
Zimmer

“"XTTarien accused Keppler of
CENSOTING INvestigalion reporis so
that their substance was deleted, of
refusing '0 stop work a! the projec.
in April 1981, when it became ob-
vious the project was in deep trouble
(construction was suspended n
November 1982), and of impeding a
Justice Department c¢riminal n-
vestiganon by withholding informa-
non. MoCarten resigned in protest

n i9sd

MoCarten & Jharges were made
é ne N an niervien with Ad
monisiraine Law Judge Heien Howt
vhi was reviewing NRC's perfor-

mange in the convoluted and troub-

led Zimmer proveeding As a result
of the Mot report, NRC (hief
auditor James Cummings was
remosed from his 10b, but Howt
made no recommendaiions aboul
heppler

McCarten said in the Hovt inter.
view that Keppler had "knowingly ™’
provided lalse siaiemenis 10 the
public on whether there were hard-
ware problems at Zimmer GAP's
Devine charges that McCarten's
deposition makes 1t clear thai Kep-
pler was ""aware wuince lanuary 198]
that the Zimmer gquality assurance
breakdown was causec by CG&E's
refusal 10 permut s contractor 10
build the plani to minimum nuciear
indusiry and legal siandards " NRC
and the utility have thrown most of
the blame for Zimmer at .onstruc-
tor HJ Kaiser, which was inex-
perienced in nuclear power projects

The Miam: Valley Power Project
boycotted a public meeting Wednes-
day on the utithiv's quality plan
because of Keppler's 1981 acuons
““That deception.”” Devine charged,
“‘which was designed 10 mairtain
CG&E 's control over Zimmer when
such a decision was indefenuible

has continued for ihree vear
Devine called on heppler 1o reres
one approach (o the propiems a

Zimmer, accepied S the SRC in
December. and 10 delay a.ion on
CG&E s plan 10 verify 1™ gualuy o1

t Accused

vonsiruchion (abtreviated PVQC) a

Zimmer Devire also ashed tha
heppier 1) "‘require compie

the ingdependen! Jdesigr review ang
the PVQC  successiveln, betore
aliowing the Conunuation o1 Cor

struction Plan 10 beg:r 2) require
Qualiiy control reinspect:ion O Q0
percent of the plant s hardware. ang
3) implement a public overygh
plan

The Miam: Valles Power Projec

submits these recommendations
without any faith that they will be
seriously considered Desine
wrote A< a result. MVPP 15 ne

longer willing 10 actept the NR(
decisions as the final word on (i
cannati’'s safety MVPP i (ongud
tung a detailed review 01 the P\ QC
with whistieblowers., in order ¢
create a record for submission 1o the
commission.. . If nece<cary, MVPP
will take the mai‘er 1o court for in
junciine reliefl and 10 appeal ans
adyverse commisswion decivion
Desine criticized the uiiliy '« PV
QC as ‘a promise 1o deselop a pro
gram, rather than a completed pro
posal that can be evaiuvated The
plan s 100 premature 10 mer
serious consideranion.  He Jlaimeg
that it 1s turther ““biased by CGAE -
control. CG&E '« ‘retorm’ inviity
uenahzes the unaccepiabie has ir
Bechtel s cour estimate—a toreoas
which expiicitly assumed "a poier
-

a ¥
ans MpPpa. tar Fardw
FeQuUire ansy JOrrec: v¢ ae
CIUGINE every (avw where 'hg 4
ware buried Of Nav.esb

Wyoming: Ups & Downs

After a sluggish start. reports Wyoming state geologist Gan
Glass. 198) (urned out to be not so bad s vesr for energ) pro-
duction. In his vear-end report, Gisss notes that oil and g
drilling picked up late in the svear in the Cowboy State. and
natural gas production duning the first seven months was run-
ning eight percent abore last rear Ol production s running

ahout one percent below 1982

Glass reports thet coal production was running shight!s ahead
of the 108 m ihion tons mined in 1982 But if cosl fimshes ahesd

Utilities Urged To Show Mercy

Tevas Raslroad Commission charman Mack W allace has (all
td on 60 gas wiihi’ s in the siate (0 give cusiomers mure ime 1o
Py their gas bi'ls of they need 11 “Tevans across the siate en
dured ihe severes! winter weather in more than S0 vears and
because of the severiiy of the cold some may hase difficulty 0
paving their December bills.  noied Wallsce in 2 ietier 10 the
utilities chief operating officers. | would recommend hat

customers who request exira time be granied as much time o

possible

of ‘82, savs Glass. it won't be by much. Although reported

monihiy defiveries 10 power planis are 5.5 percent above [1982).
unreporied tonnages. which are mosily industsial and small
power plani contracts, are expected 1o fall short of the 4.8

million tons in that category in 1982,

The worst performance came from uranium. Union Carbide,
the siate’s oldest major producer of refined ursnium oxide, an-
nounced in November it would close its Gas Hill mines and mill
complex. which has been operating since 1960 11's the 14th
wranium mine closure in Wyoming since 1979, reports uranium
grologist Ray Harris. The siate still has five opersiing mines and

mills, down from 17 in 1978

sysiem uses
nthe LS,

reasonable. Termination of service should be 2y ided wherever

New Whey To Make Methane

A Califormia dairy products processing plani will invisll 2
$3.2-million anserobic digesier sysiem 10 produce meihane from
whey - by-product of the collage cheese and (heese produd i
(ha! are made ot (he plant. The methane will be more (han
m'o fuel the Foremost Dairies plant 81 Leemoore. whuh

63 million gallons of milk products 8 year The sew

and will be the firvi of 1ty hind

work on the sysiem was carried out by F aviro
Consultanis & Construction, s New York fiem. Thae new plant iy

expecied 10 siart opernting in June.
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'NRC- accused of Zimmmer cover-up

-
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fell me that the pland is 1805
msperted every comclruclion
moduit was bocght off (checked
by NRC) and yet you awve clhng
me o 1 sof balt nght?

“How &d o Lappen’ How can
1 g0 to the pobhe and 3y we
have completely mupected the
plant o = 91N comp..te, bt It
" amen™

Mt acton saud Keppicy was tokd
by aroiher NRC oitwnl “Dur
comire. Lon program ts flawed ~

MeCarten (oid the latersa)
ngerry that be and others lourd
system e flaws i the records
Rat aesire the plant o balt satsly
a0d m the construclion (Luel

is 9% iaspacted and 93% com |
plete It would make o Jool bad

The boss (Keppler) can't shet o

down \ '

He sand KRC mstead was trying
10 got the quality »l comtrar lian
reconfumed

“I was 2 mkce oo ool way
lor them 1o dodge thr msue of an
lrderaal inguiry win why Megon
11 sthe Midaesi) [aifed (0 laspeet
#. 3 vep werk order which would
make Applegate Jook Mee 3 beio

One of the ressans glwn was
they sasd they tZmuner) wowld
wever get Back up agan, Ibey
were 30 screwed up NeCartes
sad

Beyomd this, MeCactlen was
pervons ecause ather mvesligs
tors had told hem the choed of The

Uhe Zimnmer wile easly 1981 o
“qush the Investigation ~
McCarten swd Comming: aeves
told um that, but 1ad.  We
Cummrgs) had a2 converiatens
wih e wheeh | thowght wan
fuony. Mr sad. You hnew
”h\n,hlw.h.n‘u'
prodiem with Zimener  *
Cummings look 3 year s leave |
of absence last pear NRC dessed
e beave had ang corocctmn wih
b Zweruper mvoivoment
MeCaclen testiled he was
furicms im IDe L2V of 198 becawsr
NRC's report e Lirwmer s prod
lems “was so walcred dowe and
" s 50 tomed down \

“§ bownd malances wheeo (he
repocl thut mas pee it o the
comemssioners was false and
contrathcted wern depoclions
that were attachment: o the
same reporl ~ be sad L

Qorstioned whe her sistement «
s e repoct were fabe v mn
Seading McCarten saul “Outright |
fale -

Dawsd 1§ Gamble 3k 3 foemer
NREC nrstagater testalied ol the
miernal inqew y 1hat e and 2 thaed
Invesiig vier hod “quele 3 1 with
My Commwoge’ over 8 memo
from NRC « Terry Har poter abondt
b peohicms = gelling NNC

»tenilon lo Zimvmer comstroction
problemny

That meemo and other dece-
ments wore nol in (he repert, NRC
demed they were sappe csed

Gamble saM ke &d oot briseve
there was anv cover up In the
Timmer report
mings was comermed aboet The
“specter of awother Department
o Justiee Gkonsor

e waud Commmgs lcared NRC
would lose 11y own lovestigation
becaase a grand jury would get
mvoived and close reconds

Gambie saud Victor Steflo whe
headnd the of liee of (mspec tiam and
enfercement i Moy 1981 ashed
e ttali imwestigating Zemomer of
they fel the plant was bl well

“Stelle  ihen  replied g
Vbsiously. you must have a feel
Ing brw swer when you w2l around
you can fell o o is Bl well or
pot, * Gamble sad “There was
murk gollawng aficr (he meeting

e sad Com. .

abewt (he ponsbildy of hirng
D impoction stal! and pest pul
tmg My Stello oo a2 lane and
et fiying hom areand te neciear
power plants (o ook arowed -

McCarten sad “Prople had 3
vestod soteres! (n making ware the
(1500) report dedo € mghlighl
thags hat NRO bod poovienly
approved ' whuch were found lo
be Hawed

Near the end of My doposbson,
McCorten was ashed alowi the
1981 roport wheeh weusd T AE
of [alsilymg docoments hara sng
salety (mpeciors and condor’ ng
apoer gualily > swrance prog am
Mot of the blame was placed on
the cheel comiractor. Kaner
Enxgeecng (o bt CLAE way
T4 §200 000
. MeCarten iestifved that Kepgler
mafe 2 “lalse veport” when he
told & newy corforercs thel most
of the probiems were (8 record
Reeprog. not In  the  acieal
constrerisos

1sat o 1o Bach of the room
and [ Ynew 1 way fale v sad

Adid of be thowg Keppler
Bmew ot was lalse M Cacten sad

Yes, and | thank i1 Bas bees
prosen tAat o s falve -

Suce then, 05 of ihe wroe
tur al stee! welds hawe Bern Fmad
1o be Naned ad Kegpler b
sadd those welds mght ower ap
more s problc mu

While the lnquiry found no
viohitwons of KRC rogutatines
podgments and siatecents by
Keppler . Oummangs and ticlie
were calied wio geeston Thy
eonid oot B srahed o

et

Ahed bawi the allegatie
offwials o the (hcago roge
offeer relerced W am earl
satermw by Keppley m ivspo
o the Lotags o

W are wet swire of vy 1 D
sartior miormation wheeh
omilted Troem o contend Lo
salnwnts made e 1% )
port. Feppler said Me ..
Mol arten was sllowed o rewt ovy
he 1981 report and made -
hamges -

Neppher sad erofemee of s
Ware g oo tha! carfaced Lo
-0 e avadtahir 5t e i
the 1991 1 port

739737

L
-
'S ) ]

LR Al

~y

-~



BIE TORL S

-,
N i

l' ~E.~./"(f‘7 >

( ',\Io'/wd

-*—

O T el 9%
Ins pecto

Ty faoves Lanbens

imclear Regulatory Commissien
s.omygaters last sammer arcwd o
n sgeary of supyesTeg Gecuments,
‘1 e pwrncly eoleanrg Libe wiermatien
s 1M1 and snoxisg of ronstraction

atlems 3t 1S Zovmer asclear power
Yl Theee voars g

The mvesujators testimuny grvee at

sl 3, fx‘e ""‘.““ "

s accuse

NR® wiernal iguivy, was @éered
@‘_ o A lgrescrgt
was Blaw 3By Toe Flam Braie:

probiema

Cost overrums <omglve tom
and madequat: cecowds s ¢ sinee loreed
the ouslstees Dudkdirg th §1 T Aon plast
nuruua«nomu-u-m
W 1o cval v.oon Gomgh N s o posediy
S compiete

Coweanats Gas & Electric Co. the
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NRC of Zirnmer cover-up

bulldeng snd operating parincy owes
z--ummvsuu-c
Columbes & Soutbera Okwo Flectiric
compantes

A federal grand jury © Investgaleg
posuhle eriminal vielatmns of NRC
regelations including making false
stalements The (ovestigalion, which
began o Jome 1982 iy Yecunng o0 CGAE
otfuctals and Zigwoey COOM actors.

We pre not Inest g ating NP0 ol ih
at e e v 8 Ave M Tracey US
Micrmey oo amaly

In early 1960, U NEC wy previred
into cxammang aifegatems by Thomas
W Applegate Jr . » lermer grivate
deteciwe 3t Dnmcr aod the Governns w!
Acrowntabeity Proget 3 provate Wak
ngion »¥chiag group. of wowan prob
ms at Ibe owclear plast.

'

James B Mt urten part of the L
Inwesiigaline leam tee it wd logl sowren
al e rernal oguay thal the led
1-owni protierm (o s ond the Appheg
harg™
In the transcry’ ob' sned by The ML
twater MeCarten sad NRC Midw:
Rog onal Admmrn 'ater James l-'lg
» eacly 1991 msked How 2o you gV
{ omevpocd oo Fage 14
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

-

O S

'n the matter of:

INTERVIEW OF JAMES B. McCARTEN
Docket No.
CLOSED MEETING
Location: Great Lakes, IL Pages: 1 = 16)

Date: Tuesday, June 7,1983

TAYLOE ASSOCIATES

Court Reponen
1625 1 Street, N'W Swite 1004
Washingon, D € 20008
(20 ¥)-9%




