UNITED STATES OF AMERICA YKy
NUCLEAR REGULATORY COMMISSION ' ‘

lcfoio the Atomic 3afety and Licensing Board

In the Matter of

LONG ISLAND LIGHTING COMPANY
Docket No. 50-322-0L-4
(Shoreham Nuclear Power sStation,
Unit 1)

SUFFOLK COUNTY AND STATE OF NEW YORK MOTION FOR
DISQUALIFICATION OF CHIEF ADMINISTRATIVE JUDGE COTTER
Suffolk County and the State of New York hereby move

that Chief Administrative Judge Cotter disqualify himself from
participating in any matters concerning the Long Island Light-
ing Company's ("LILCO") Shoreham Nuclear Power Station
("Shoreham"). The bases for this Motion are stated in the
County's and State's request for recusal of Chairman Palladino,
dated June 5, 1984, a copy of which is attached hereto ana
incorporated by reference, and the attached attidavit.:

The legal standard which applies to the issue of whether
Judge Cotter should be disqualified is whether "a disinterested
observer may conclude that (Judge Cotter] has in some measure

adjudged the facts as well as the law of [this]) case in advance

*/ The attached affidavit was submitted originally by Suffolk
County and New York State to accompany the motion of the
County and State to disqualify Judges Miller, Bright and
Johnson. The factual statements set forth therein are also
bases for the disqualification of Judge Cotter. Accordingly,
such affidavit is submitted herein to satisfy the require-
ment of §2.704(c).
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of hearing it." Cinderella Career and Finishing Schools, Inc.

v. FTIC, 425 F.2d 583, 591 (D.C. Cir. 1970) quoting with approval

r
from Gilligan, Mill & Co. v. SEC, 267 F.2d 461, 469 (24 Cir.),

cert denied, 361 U.S. 896 (1959) (Emphasis added.) The docu-

ments referred to hereinbelow and incorporated by reference show
that the actions of Judge Cotter are within the proscription of
this legal standard.

Commencing March 16, 1984, Judge Cotter took actions at his
own initiative, in parallel with, and in furtherance of the
objectives of Chairman Palladino. These objectives were formu-
lated outside the hearing process and beyond the reach or
knowledge of the parties and the public. In essence, the Chair-
man informed Judge Cotter that he wanted to "expedite" the
issuance of a low power decision for Shoreham and "to get around”
the issue of Shoreham's defective emergency diesel generators.
The Chairman, personally and through his legal assistant's
discussions with Judge Cotter, through a "working paper" read to
Judge Cotter, and through a March 16 ex parte meeting with Judge
Cotter, the NRC Staff, and other NRC personnel, communicated
those objectives. Judge Cotter then took actions which facili-
tated the achievement of the objectives, and the Licensing Board =--
which Judge Cotter appointed for the low power proceeding ==
issued the Orders which secured them. The actions of Judge
Cotter clearly, in thre words of the Cinderella case, permit a
disinterested observer to conclude that he has "in sonle measure

adjudged the facts as well as the law of [this case] in advance
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of hearing it." For that reason, Judge Cotter should disqualify
himself. '
r

The Cinderella standard is not prosecutorial, and it does
not bring into controversy the question of "guilt." The
standard, rather, raises the issue of the objectivity, and the
appearance of objectivity, of the Shoreham proceeding. The
events of record which began at the Chairman's initiative on
March 16 and climaxed with the Orders of the Licensing Board
include an instrumental role played by Judge Cotter. This role
has undermined public confidence in the impartiality of Judge
Cotter. There is, in short, justification for a disinterested
observer of the Shoreham proceeding to conclude that Judge Cotter
has "in some measure"” prejudged the facts and law of the issues
pending in the proceeding.

The actions of Judge Cotter are within the proscription of
the disqualification standard of the Cinderella case. Judge
Cotter's participation in the Chairman's March 16 mn;tinq where
a discussion was held on "expediting” a low power decision for
Shoreham and on means "to get around” the diesel issue, his
discussion with the Chairman's legal assistant concerning the
Chairman's "working paper," his draft Order of March 23 which
set forth a proposed schedule and framework for the Shoreham
low power proceeding, and the similarity of his draft Order
with the April 6 Order of the Licensing Board permit a dis-
interested observer to conclude that Judge Cotter has "in some

measurc" prejudged matters within the prohibition of the
Cinderella standard.
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Accordingly, Suffolk County and New York State move that
Judge Cotter disqualify himself from participating in any matter

’
related to the Shoreham plant. If he does not so act, the

Commission or Appeal Board, as appropriate, should disqualify

Judge Cotter. See 10 CFR §2.704(c).

Respectfully submitted

Martin Bradley Ashare

Ssuffolk County Department of Law
Veterans Memorial Highway
Hauppauge, New York 11788

erbert H. Brown
Lawrence Coe Lanpher
KIRKPATRICK, LOCKHART, HILL,
CHRISTOPHER & PHILLIPS
1900 M Street, N.W., Suite .00
Washington, D.C. 20036

Attorneys for Suffolk County

Special Counsel to the Governor
of New York State

Executive Chamber, Room 229

Capitol Building

Albany, New York 12224

Attorney for MARIO M. CUOMO
June 22, 1984 Governor of the State of New York
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UNMITED STATES OF AMFRICA
NUCLEAR REIULATORY COMMISSION

Before :hg-Commislio
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In the Matter nf

LONG ISLAND LIGHTING COMPANY Docket No. 50-322-0L

(Shareham Nuclesar Power Station,
Unit 1)

i

SUFFOLK COUNTY AND STATE OF NEW YOPRK
RECUEST FOR RECUSAL AND, ALTERMATIVELY,
MOTION FOR DISQUALIFICATION OF

CHAIRMAN PALLADINO

Suffolk County and the State of New York hereby renquest
that Thairman Yunzio J. Palladino recuse himself from
participating in any natters =soncerning the Long Island
Lighting Company's ("LILCO") Shoreham Nuclear Power Station
("Shorsham"). In the avent the Chairman Aecides nnt t> recuse
himself, the County and State move the Commission to take cog-
nizunce of this issue 3and vote whether Chairman Palladine
should be Aisqualified from participating in Shorsham-related

matters.

The legal stanlari which applies to the issue of whether
Chairman Palladinoe should be Aisqualified is whether "a Aisin-
teraste? ohserver may sonclude that the Chairman) has in some

measure adijudged the facts as well asg the law 5f a marticular
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case ir advance of hearing it." Cinderella Career and

Finishina Schools, Ine, v. PrC, 425 F.2A 583, 59] (D.C. Cir.

1970) ouoting with approval from Silligan, Will & Co. v. SEC,

267 F.2¢ 461, 469 (24 Cir.), cert. denied, 361 U.S. RO& (]959)

(Emphasis added). The 4ocuments referred to hereinafter show
that Chairman Pallad;;o‘s actions nn Shoreham-related matters
are clearly within the nroscription of this legal standarAd.
From at least March 16, 1934, the Chairman personally inter-
vene? in adijudicatory matters pending before the Licensing
Board. His intervention caused the Staff, the Chief Adminis-
trative Judge of the Licensing Board Panel, and ultimately the
Licensing Roar? Judges =©o take actions of factual and legal
conseauence that prejudicel the jinterests of the County and
State. The Chairman 4Ai4 this in advance of hearing the posi-

tions of the County and Stace.

In short, Chairman Palladino's intervestion in the
Shoreham proceeding "may cause a Aigintarastel observer to

conclude” tnhe following:

(1) The Chairman, withnut =snsulting the othar members of
the Commission, took the initiative with the Staff and Chief
Administrative Juidge to> engage in substantive Aiscussions and
to formulate a strategy fov the Staff and Licensing Roard that
would serve LILCO's interests without regardA to those of the

county and State:



(2) The Chairman's initiative zaused the Suaff o shange
its previous position and t5 suppoart the licensing »f Shoreham
with no emergency onsite power system, contrary to the inter-

ests of the CTounty and State:!

(3) The Chairmgn's initiative cause’ the Chief AMminis-
trative Judae to formulate an adiudicatory proposal =0 permit
the licensing of Shoreham with no energency onsite »owar
system, contrary to the express provisions oFf the MRC's regula-
tions and contrary %o the interasts »f tha Tounty and State.
The Chairman circulated this proposal to the Licensing "sard
panel, (=*'nding presumably the Shorsham Judges, thus

demonstrating his approval of the proposal:

(4) The Chairmar's initiative caused the Seaff and
Licensina Poard to work (n parallal for the establishment of an
unconatitutional hearing format and schedule which benefitta?
LILCO, contrary to the rights and interasts n® the “aunty and

Stace:

(§) The Chairman commenced his initiative for the purpose
of giving aid to LILCO before the Licensing Roar4 and in the
- financial marketplace, a considerazion which (s outside the
scope of interests protected by the Atomic Fnergy Act. Me
commenced his initistive in advance 5f hwaring from the Tounty

and State and without yiving them notice of what he olanned to




do, an®, indeed, withaut even consulting with other members =f
she Commission. The actions 2f the Staff and Licenaing Noar?
gave 2ffect to his initiative, in contravention »f the regula-
tions, And prejudiced the County's an? State's rightes to Hue

process ~f law.
.

T™e Chairman's initiative required that prejudgments he
mate on two issues then central to the licensing of Thoreham:
(1) tNe schedule on which LILCO would receive a low power
Licensing decision: and 2) the need for an onsite emerienzy
powar source. These were issues which had been settled on
Fehruary 22 by an Order of the Roard chaired by Judge Nrenner.
On March 1A, the Chairman met with the Chief Administrative
Judae, R, Paul Cotter, Jr., and the Staff's Executive Direstor
and other topelavel Suaf? parsonnel, (ncluding the Directnr of
Nuclear Raactor Regulatinn and the Executive Lagal Nirsctor and
membars of their offices. The Chairman Alacissed vith these
narsons the impact of the Licensing Roard's February 22 Order
on LILCO's financial health and formuluted means %5 aid LILEH.
In the words of the personal notas Yandwritten by Judge Cotter
st the March 14 meeting, an “alternative solution far low
power"” asparation of Thoreham sas Aiscussed, This “solution”
invelved LILED filing & "proposal o get around [the! Aless!
Tonaite emergency power sourzel Lesus grd hold hesring on

2pecazion at low nower."” (Final emplisie L0 a*i3inal.) The



meeting alse invelved the formulatinn o2f an "expedite?” hearing
format and schetule. Aaain, in Judae Cotter's words, a hearing
ordere? by the Commission "would Aefine 'contention’ and ses
time frames for evpedited procedure.” It would alen "reviev
Aaar? order of Fedruary 22." Significantly, JuAge Cotter note!
i that LILCO'e fxnonct:x health was Alscusse’. He wrote,
“TLILESY Says “it) will ao bankrupt if (it has to wair for)
t 12/84 1.0, TInitial Decisinn of the Licensing Roar')." 1z vas
i then anticipated that the Brenner Loard would issus its Yecie
sion on low power operation of Shoreham in Decenber 1974.) A
‘ reasscnable obsarver may conclude that the only prompt “ecisionn
which could avert a LILCO bankruptcy was a favorahle e t»o

LILeO.

™us, on March 14, Chairman Palladino planned ant sot (9
| mation with she VRC's top jJudicial and Reaff parsanne’ charges
in the course of the Shoreham proceeding. In short order, the

following occurrel:

1) New Licensing Roard Judges ware appointal o Yaar the
proposal for 15¢ power operation that LILEO fileA with the
Rrenner Board four Aays after the Thalrman's March 16 meeting.
[Judge Cotter's notes state: "NOTE: Concern re Same Roar4
Chairman,” Also, "o notes, written four days Defors LILCO

filet Lta nronosal %0 opearate Tharaham at low powar withaut
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{2) The Staff abruptly reversed its previous position an4

supported the licensing of Shoreham with no onsite emergjeni’
power source. (Judges Cotter's notes gtate: "Based on LILCO
proposal, staff can issue report in 30 days as to whether plant

safe at 5% w/o diesels"):

{3) ™he new Licensing Board issued an Order 1efining the
issues to be heard under expedited hearing nrocedures. (Judge
Cotter's notes state: "Define 'contention' and set time frames

for expedited procedure").

These actions were planned at the Chairman's initiative

without reqgard for the interests of the County and State and in

"

advance of the Chairman hearing from those parties. Given the

legal standard set forth in the Cinderslla case, supra, there

is no lawful basis on which the Chairman should participate in
any matters related to the Shoreham plant. Surely, the facts
jescribed above, and as set forth at langth b2low, may cause "a
jisinterested observer "to] conclude that [the Chairman! has in
some measure aijudged the facts as well as the law of Tthis]

case in advance »f hearing it."



The lecal standard guoted above is not prosecutorial, and

it 4ces not dring into controversy the Juestion of "guile."

The issue, rather, is one of the integrity, and the appearanasa

of integrity, of the Shoreham proceeding. The events of record

which began at the Chairman's initiative »n “March 15 have un-

-
dermined oubli- confidence in the impartiality of Chairman
Palladino and other NRC personnel. The only way %o reztcre
public confidence in the Shoreham proceeding is for the
individuals who have demonstrated, or have appeared to demon-
strate, partiality toward LILCO to disqualify themselves and
for scrupulously fair procedures and reasoned decisions Lo De
£ollowed. The starting point for this is the recusal of the
chairman.

I. The Chairman's Personal Interver<icn In The
Shoreham Proceeding Regquires Disqualification.

According to public documents, Thairman Palladiino s
personal intervention in the Shoreham licensing proceeding
began with an ex part2 meeting with the Chief Administrative

Judge and the Staff on March 16, 1984. To put this interven=-

tion into perspective, we will briefly describe the posture of

the Shoreham proceeding prior to March 16.



On Februaryv 22, 1984, the Licensing Boar2 chaired Hy Ad-
ministrative Judge Lawrence Brenner (the "Brenner 3Board") ruled
that there was no basis for granring LIiTD a low power license
£or Shoreham "in adv#nce of complete litigation" of the emer-

1 issues. The Rrenner Roard set a schedule fnr lit-
igation of those issues that, after a discovery period of ap-
proximately two months, provided for a conference of the

parties on May 10, to determine subseguent procedures. In

issuing that schedule the Brenner RBoard concluded:

Based on what w2 have hafore us now, there
. . . M R————
is no basis to proceed towards litigation
that could possibly lead to a low power
license in advance Of a complete litication
of Chontentions 1, 2 and 3 [the outstanding
diesel issues].

EE& Transcript of ASLB Hearing, February 22, 1934, at 21,415.
Hence, as conceived by the Rrenner Board, the hearing on the
diesel issues would be unli%2ly %o start vefore June, and 2 de-
cision in all probability would not bhe 2xpacted before December

19R4.

Significantly, as of February 22, the JRC Staff had taken
the unequivocal position that unler the RT's ra2julations no
low nower license could he issue? for Shoreham unless the Aie-

sel issues were first rassolved. Thus, as >f Febhruary 22, the



1

Staff nosition was that there could be no low power 'iceas:
21%i1 LILCO had an onsite electric power systa2m which met NRC
reguirements or had receivel i propar 2xeaption from those NRC

recuirements.

At twa February .22 conference before the Brenner Boar<,
=he MRC Staff oonosed LILCO's arguments that "enhanced" offsite
power cnuld substitute for deficient onsite power. Thus, the
Staff would give no credit to LILCO's offsite power system,
including the gas turhine physically located at Shoreham, nhe-
cause "Seneral Design Criteria 17 requires an indeperndent, ra-
jundant and reliable snurce of on-gsite power." See MRC Staff's
Response to Suffolk County's Motion to Admit Supplemental Die-
sel Generator Contentions (February 14, 1984) footnote 7
(Emphasis added). "™e Staff took "no position upon whether ap-
plicant, uporn a proper technical analysis, could or could not
supnort an application for an exemption to allow it to go to
low-power absent reliable safety-qgrade diesels." 1d. (Fmphasis

added).l/

1/ The Staff's position that no license could be issued €£or

i Shoreham without an adequate nHnsit2 AT power system was
nublicly stated by Messrs. Harold Denton and Darrell
Eisenhut at an open meeting betwaen the St1ff 3231 the TDI
Qwners Group on January 26, 1984. Mr. Denton stated:

F'Wle are not prepared to go forth anl
recommend the issuance of new licenses on
any olant that has Delaval diesels until
the issues that are raised here today are

(Footnote cont'd next pags)
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dilesal issues before considering 2

Shoreham was a serious setbhack for LILC2, and one which
threatened to put LILCO into bankruptecy. The Brenner Board's
decision was followed tws days later by a published report
(Newsday, February 22, 1984) that LILCO's Chairman, William J.
Catacosinos, had met with the NRC Commissioners. Moreovar, in
a “arch 9, 1984, letter to shareholders published in LILCO's
19233 Annual Report, Dr. Catacosinos noted:

Our inability to open Shoreham has created

a serious cash shortfall for LILCO. Ac-

eordingly, since January 30, I have made

gevernment officials aware of our critical
situation. and I believe there now seems to

be a greater understanding among federal,
state and county officials of tge crisis
the company faces . . . . A timely reso-
Tution of the Shoreham situation and a res-
olution of the Comnany's critical cash

shortage are essential to the continus4 vi=-
ahility of LILCO.

(Emphasis added). Significantly, Judge Cotter's notes of the
Chairman's March 16 meeting state: "Says will go bankrun: if

12/284 1.D. [Initial Decisior of the Licensing Board]." The

(Footnote cont'd from previous page)
adequately addresse?d.

Meeting transcript at 8. Mr. Eisenhut added that “nrior
to licensing, even a low power license," the Staff must
have confidence that the TDT diesel problems have been
solved. Meeting transcript at 23-96 (ESmphasis added).
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Chairman Palladino's office.

3. chairman Palladino's Personal Intervention ®eginning
March 16

Between tc February 22 and March 20 there was no
pending LILCO oroposal for low power operation of Shoreham.
LILCO's original low power motion which relied upon the TDI
diesels had been rejected on February 22 by the Rrenner Roard,
and there was thus no prospect for an early low éower decision
for Shoreham. LILCO had not app=2aled from or sought raconsid-
eration of the Brenner Board's February 22 ruling. In this

context, the fsllowing events occurred:

1. On March 9, the NRC Staff notifiad the Commissisners
of "potential licensing delays" of 9 months ®>r 3Fioreham. The
9 month "delay" was estimated by LILIN its=1 ¢ and nass2d an <2
the Commissioners by the Staff. However, it has bHeen revealed
that the NRC Staff disagreed with this =23:imats, “ecaus2 the
Staff 4id not consider LILCO's construction to> be complete and
thus the delay could not be attributed to the licensing
rrocess. See April 24 Memorandum €from J.A. Rehm, Assistant for

Omerations, to ths Commission. In fact, it should have Ssen

-

cl2ar to all persons in March 1984 that there was no Shoraham
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delay was due solely t0o the repeats? fiilura »f LILSO's TDI
diesels. Thus, the plant was not ready €for licensing because
the diesels would not work.

2. On March 1§, in what turned out to be an improper ex

parte meeting, CThairman Palladino met with members of the NRC
————— -
Staff -- a party in the Shoreham Licensing Board proceeding --

"Tony Cotter" (R, Paul Cotter, Jr., the NRC's Chief Administra-

@D

tive Judge), and top level Staff personnel, including the Exec-
utive Director for Opverations, the Director of the 2 fice of
Nuclear Reactor Regulation, the Executive L23jal! Director and
their subordinates to discuss the alleged "delay" in the

= > - !
licensing of Shoraham.2/

The other Commissioners were not advised of the “March 16
meeting in advance. Neither the County nor Stats was adviseAd

of this meeting, and no transcript was naﬂe.é’ Further, this

2/ Chairman Palladino had met on March 15 with personnel from
the Offices »f Policy Evaluatisn and General Counsel con-
cerning the potential delays. It was then Aecided to hol?
the "arch 15 meeting. See Individual Statement of

Nun*io J. Palladino Be fore the Subcomm. on Eneray and the
Environment, H. Comm. on Interior and Insular Affairs,
May+17, 1984, po. R=9 (hereafier, "Palladino Statement").

3/ commnissioner igselstine has criticized Chairman Palladino
for meeting with one party =-- the Staff -- "without tha
spoaurtunity for the others to have any notice of the
meating Ar e provided an opportunity to comment . . . .
NRC April 23 "eeting Transcrip:, ». 10. Similarly,

(Footnote cont'3d qax: nage)



se+ina wae held even thouagh thers was 19 ew Llio.. Droposal

3

£or 1ow power operation of Shoreham, and 2ven though, as noted
ahove, LILCO had taken no appeal of or any other action to
:isagree with the Brenner Board's February 22 rulings concern-

ing low power operation, the TDI diesels, or the schedule for

-
itigation. Nevertheless, Judoe Cotter's notes of the Thair-

§ot

man's March 14 meeting reveal: "LILCH file proposal to get

o

aroun? Aiesel issuve and hold hearing on operation at low

power." While Chairman Palladino has stated that "some pra2lim=-
——

inaryv ideas regarding expediting the Shoreham hearing ware
iiscussed,” see Palladino Memo to Commissioners, April 4, 1984,

Judge Cotter's notes in fact indicate that these dAiscussions

(Footnote cont'd from previous page)
Commissioner Gilinsky statad:

e Staff is a party in the hearing: the
Chairman is one of the ultimate judges.
The Staff Directors should have told the
Chairman politely that it is not their job -
to carry the ball for the Company. It is
understandable that they did not say this
vnder the circumstances. The Chairman is,
by law, the Staff's direct supervisor. He
controls annual bonuses worth many thou-
sands of dollars to senior Staff members.
What we have is a situation in which one
member of the ultimate NRC adjudicatory
Lriduaal appears to he lirecting the
actions nf a key party in the case.

SLI-24-8, Separate Views of Commissioner Gilins%y, May 16,
1984.
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included "concern”" with Judge 2renner, a "Commission ordere<

hearing” tha+ would "define contention and set time frames for

expaiited procedure," and discussion of a LILZD "nroposal to

get around diesel issue an® hold hearing on operation at low

/ " » . Il - W . .
power . "4/ Significantly, the LILCO "proposal" mentioned in
-

Judge Cotter's March 16 notes was not filed until March 20,

1 r

f»

four Aays latar. Nothing in the public record suggested th

TLCO wonuld file such a proposal "to get around lthel diesel

l—1

Je.

n
n

-
-

P

.
4/ These Jocumented statements sharnlyv contradict the testi-
o mony of Chairman Palladino “efore the House Subcommittee
on Energy and Environment on “May 17. Chairman Palladino
there stated:

At that meeting, held on March 16, I was
briefed as to the status 5f a number of
cases, including the Shoreham proceeding.
While the briefing included identification
by the Staff of the issues of the Shoreham
proceeding, I 40 not recall the Staff in
any way stating or intimating how those
issues should be resolved. I am confident
that if the Staff had dAone that, or {f any
Sther impropriety had heen committed, one
or more of the several top agency lawyers
present would have raised a warning flag.
Likewise, I recall the staff advising that

- they understood that LILCO olanned to
anpeal the 4denial of its low power raguest.
3t again, there was no discussion, o the
hest of my recollection, of the merits of
that reguest.

?3l1ladino Statement at 10.
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make timely licensing decisions, an? I felt that, whatever
hapoened to Shoreham, I d4id not want jnaction by NRC to be the

-
cause." Palladino Statement at 4-5;: see « Bt 11, Thus, the

i
-2

Chairman clearly was acting at least in part out of concern for
LILZO's financial condition. Judge Cotter's notes underscore

+the March 16 meeting incluiled Aiscussion that

-

(R

hat point

P

4 "go bankrupt" if it hatl o» await a Licensing BoarA

r

ILCO wou

decision =-- even assuming such a decisionn wa=32 favorable -- in

&

ecember 1984,

3. On March 20, Chairman Palladino circulated a memoran-
dum to the other Commissioners. The memorandum purported to
report on the March 16 meeting and proposed that in order tn
"reduce the delays at Shoreham,"” the Commission should
"consider u proposal from OGC Dffice nf General Counsel]l for
an expedited hearing on the 3iesel oroblem, or proposals for
other possible actions so that at Y2ast a low power 4decision
might be possible while awaiting resolution of the emeragency
2lanning issue. I have asked the OGC to provide a paper o0
this subject soon." Chairman Palladino 1id4 not then r2s0r:, as
e later 3id in his April 4 Memorandum, that ileas for

axp23iting the Shoreham proceeding had been listauss2d at his



with the Staff and osthers who were present at
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that meeting. The Chairman also 2id not report that the
"delay" estimate for Shoreham was based on LILCO's estimate,

A B
S

nat tha YRC's, and that the Staff disagreed with LILCO

egtimata.

The Chairman's March 20 Memorandum was circoulated o
"SECY, OGC, OPE, OIA, EDO." Thus, at a minimum, the NRC Staff,
through the Fxecutive Director of Operations, was further
advised of Chairman's view that the Shoreham proceeding needed
+o be speeded up so that a low nower Adecision could be reache:d
earlier than the schedule adopte? by the Brenner Board. In-
deed, the March 20 Memorandum specifically reaquested the END --
i.e., the Staff, a party in the Shoreham proceeding -- to
respond to the March 20 Memorandum and to prepare a paper

outlining steps to deal with the “"delays”.

4. On ™March 20 -- the same Aay that the Chairman circu-
lated his above-described Memorandum -- LILCO filed its unprec-
edented proposal for a low power licenss, styled as a Supple-
mental Motion for Low Power Operating License. LILCO macde es-
sentially the same arguments for 1 low power license tnhat the
Brenner Board had previously rejected, except that LILCO added
that it alsn intended to install at Shoreham four mobhile Adiesel

generators, not qualified for nuclear service, to "enhance™ the
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c2's March 20
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Motion on the NRC Commissioners. Tven though LI

- -

proposal for Shoreham's operation 42id not comply with GDC 17 ==
there would he no 2nsite 2lectric power system -- LILCO éid not
apply for a waiver or an exemption of that regulation.

-
o 48 After March 16, Chairman Palladino had €furth=r dis-

cussions with Mis staff and "with EDO as well, searching for
options," to deal with the alleged delay. Palladino Statement
at 11. On March 22, Chairman Palladino's legal assistant rea?d
to Juige Cotter by telephone the following "working paper"”
prepared by the Chairman's office (this paper later was 3211 =D

Jaige Cotter), which relates to LILCO's March 20 proposal:

™2 TD0 has recently provided the
Commission an assessment for Shoreham that
prcjects a nine-month licensing delay Aue
to, I am told, the Shoreham Licensing
Bcard's requirement to litigate the
iiesel-generator guestions before allowing
operation at low power.

The Commission would like this mat:zer likti=-
gated on an expedita2d basis with a target
Aate Of receiving the RoarA's decision on
this matter hy May 9, 1984. %Wnuld yon
nlease look into what steps are reguire’ to
meet such a lat2 and inform the Commission
on these steps as sH>0n as possible, but not
later than March 30, 1984,

®sr mlanning nurooses, you could assume the
fA11Awing steps:

- 3 two week staff review of the propos-
atl by LILSO:



week discoveryv period;
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wo week period for filing testimony
holding a hearin

e (t
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n

- A +wo week perind to issue the Board's
decision.

Pinal Commission guidance on the expedited
hearing on this mattar would be based on
your submittal and fnllow-up 2iscussions.
1f you have any questions, please let me ‘
Xnow.2 |
\
Chairman Palladino had not Adiscussed this "working paper" with l
the other Commissioners and, thus, the reference to "The
Commission" in the second maragraph was not accurate. The

other Commissinners were not informed of Chairman Palladinn's

“working paper” or his reaquest to Judge Cotter until April 4.

6. Judge Cotter responded to Chairman Palladino's
"working pape-" the next day. His March 23 response, in the
form of a A=tailed 9 page proposed order for adoption by the

Commission, contained the following elements:

S/ The time estimates in the "working naper" apparently were
derived by Chairman Palladino €from "OGC's rough estimates
of the time that an expedited hearing such as suggested by
OGC might taw®s2 . . . ." Palladino Statment at 12. The
estimate of a two w22k perind for Staff review of the
LILCO oropesal == a readuction from the 30-day reviews
periond discussed un Marchh 16 and reported in Judge
Cotter's noces -- presumably reflects further conversation
with the Sta¢f a2ither by the CThairman, his stff, or the

-~
b L



‘al A proposed Zdecision that consideration of

LILSO's low »mower proposal e expelited and that it be decife

-

on ™2 merits. This, of course, prejudged the very guestion at

issa2: whether LILCO's prooosal was a challenge to GDC 17 that
had to be rejectel outright. It thus had the effect of

.
deciding that the GDC 17 requirement of an onsite electric

pcwer system could be eliminated withnut aven raguiring LILCO

-
.

to seek an exemption or waiver under 10 C.F.R. § 2.758 or

§ 50.12(a).

b) A proposed decision that a new Licensing Boar?
ba2 apoointed <o replace the Brenner Board, which on
February 22, 1984, had dealt LILCO a setbhback. This nroposal Lo
anpnint 3 new Licensing Board came four days befors the Rrenner
Board advised Judge Cotter that it had a potential schedule
conflict Aue to the judges’' involvement in the Limerick pro-
ceeding. Significantly, Judge Cotter's notes of the Chairman's
March 15 meeting state: "NOTE: Concern re Same Board Chair-

man" Ti.e., Judge Brenner).

(c) A proonsed decision that LILCO's March 20 Motion
be litigated on a schedule that Judge Cotter describedl as "bra-
tally tight” and "Tdlefinitely not recommended hut possihly
achievable.” The Cotter schedule called f5r a decision on the

LILCO Mation withia 30 4ays. To achiave such "expedition,”



cudge Cottar suggested that there be 16 days €for discoverv, 5
days hetwean close o€ Adiscovery and filing testimony, 5 Adays
until the start of hearing, and 10 4days for the hearing. This
chedule is clearly responsive to and consistent with the
Chairman's "working paper"” directive that Judge Cotter devise
an expedited scﬁeiulg £ar Shoreham. Further, one reascn cited
by Judgoe Cotter for adoption of this "brutally tight" schedule
was "“the enormous financial investment"” of LILCD. See Cotter
drafc order, n. 4. This was the same reason cited by Chairman
Palladino for his personal intervention in the firs:t placs.
S=2=2 ®2, supra. Significantly, Judge Cotter's notes of the
March 16 meeting with the Chairman stata: "Says will go
bankrunt if 12/84 I.D. "Initial Decision of the Licensing

Board]." As noted previnmusly, the anly decision that could

avert a LILTO bankruntcy was an 2arly one favorable to LILCH.

y Cn March 26, Saffolk County submitted preliminary
views to> the Brenner Board regarding LILCO's March 20 Motion.
These views ware submitted in response to a specific Marsh 2?2
request of the Brenner Board that parties provide preliminary
views on how the new LILCO Motion should b2 handled. In these

views the County stated:

‘a) The County required more than the normal .en=Juy
parisd to respond to LILCO's Low Power ‘“Matiosn, hHecause it

raise? many new anA complex factual issues®/ and the County

€/ The NRC's Nffice of General Counsel has agreel =ha: <"
issues raised By LILCN's Motion are "extremely <omniasc,”
3’_‘* .1 2' iﬂff‘-



(r) Analysis 2% the factual issues would first
reauire the County to ohtain substantial information throuagh

Jdiscuvery.

. »
‘e) Additional time was reguired to address legsl

(B
N
n
C
1y
n

raised by LILCO's Motion.

{d) A number of threshold issues should be addressed
before the merits of LILCN's Low Power Motion were considered,
including: (i) the Motion 4id not meet the criteria enunciated
by the Rrenner Board on February 22 for a new low pnwer propos-
al, because it did not state how it met regulatory reguirements
or why a waiver therefrom should be granted; (ii) the Motion
relied upon power sources located at the Shoreham site which
were not seismically qualified, as reaguired, but LILCO nad
souaht no waiver of the NRC's seismic requirements; and 7iii)
contrary to the Roard's February 22 order, the Motinn appeareAd

to rely upon the TDI diesels.

The County requeste? a conference with the Brenner Board to

discuss the procedural matters affecting the diesel litigation

and LILCO's Low Power Motion.

On March 28, the State of “ew York filed preliminary views

which supported those submitted by the County. The CTounty



supplemented its views on March 39, uraing that the LILCY
Motion be summarily dismissed €for fajlina to comply with GDC

1“.

2. On March 27, Chairman Palladino gave Judge Cotter's
draft order %o the ngice of General Counsel. Chairman
Palladino 4id not give the Araft ordAer to the other

Commissioners until April 4.

9. On March 30, the NRC Staff responle! to LILID's Low

Power Motion. In an abrupt and compliets reversal of its prior

position that no low power license could be issued for Shoreham
until the TDI diesel problems were solved, the Staff stated in-
stead that operation of Shoreham could he permitted in the

complete ahsence of any onsite electric power svsten.

If the protection affarded to the public at
low-power levels without dies2l generators
is found to be eguivalent to ‘or greater
than) the protection afforded to the public
at full=-power with approved diesel genera-
tors, the Staff suhmits that LILCO's motion
should he granted.

This sud4den change in Staff position led a Commissioner to
conclude that Thairman Palladino's interivention had been influ-
ential:

TOMMISIONER GILINSKY: I must say that this

confiras ne even further in my view that

the staff cught not be in these hearings.
Here is the staff concocting arjuments on




how all this can be ration
s2y that even th ]
anvthing about t i
vour meeting wit 241ing Jn
the process so t! ect of 1t is inevita-
bPle. You have tham 3o back and taink,
TWell, how can we speed up this process?'

I am not suggesting that vou did anyt®in<
proper "sic] mind you bur that is intrinsic
in the wav .the system works.

il
l

v ’ /
N®C April 22 Meeting Transcript, p. 59 (Emphasis added).’

Purther, without addressing any of the County's and
Srate's concerns regarding the time required to respond to
LILCO's Low Power Motion and without reveal:ng the 3Staff's
meeting with Chairman Palladino, the Staff called for an
expedited hearing on the Motion with all testimony to be filed
by April 23. This Staff schedule was consistent with the
guidelines set forth in Chairman P2113dino's "working paper"”

and with Judge Cotter's proposed or-er.

17. 2n March 30, Chief Administrative Judge Cotter issue?d
an ordar removing the Rrenner Board and establishing a new
licensing board "to hear and decide" LILCO's Low Power Motion.
The »riler not2d the "advice" of the Brenner Board that "two of
its members are heavily committed to work on another operating

license proceeding."” According to a report in Nucleonics Week,

April %, 1984:

/ See also CLI-R4-8, Separat> Views >f Commissioner
Gilinsky, May 15, 1984 ("the Staff had been trving £9 run
legal interference €for the Zompany").

|-



hear Lilco's
nse at Shoreham

Appointment of a dboard to
motinn for a low=power lic
e« + » #ag) his idea, Cott
an agency spokesman. How2
P3lladino's staff was wa
sion.

r said through
er, he saiAj,
re" of 1is 4deci-

Indeed, Judge Cotter informed the Chairman 2f the aszial an-
-
pointment hefors it was made. Palladino Statement At

e L3

4

creover

<«

, Judce Cotter's notes of the March 1A meeting raveal
that there was "concern"” with Judge Rrenner. In any event,
Chairman Palladino was aware of Judge Cotter's decision hecause
Judoe Cotter had proposed appcintment of a new Board in his
March 23 draft corder which was prepared at Chairman Palladino's
reauest. Further, even if the appointment of a new Roaril 'vas
Judge Cotter's "idea", this idea was one of th=: proposals
3aveloped by Judge Cotter at the reguest of Chairman Pilladino

and, thus, the "idea" clearly was the product of the CThairman's

inte2rvention.

11. 0On the same day, March 30, the parties wars2 notifia2d
by telephone that the new Licensing Board (ths "Miller Rmard")

would hear oral arguments on April 4, 1994, on LILCO's Low

8/ The Office of General Counsel epok%2 with Judae Cotter
saveral times between March 27 and March 32 regardinag
Judge Cortar's proposal to appoint 2 new bHoard and specif-
ically questioned whether tha action 4id not appear to
presume that LILCO's Motion would be granted. See MNRC
April 23, 1984 Meeting Transcript, pp. R=90, it

- 38 -



Power Motion. ™

QD

telephonic notice stated that this Board was

"estaklished to hear and Aecide the motion »on an expelitel

m— —

basis. T™ies oral notice was confirmed by the Miller Board's

Notice of Oral Arguments (March 30, 1984), which stated that at

the oral argument the 3nard would hear the issues raised by the
.

in their %filiangs, as well as a schedule for their

expedited consideratinn and Jdetermination." (Emphasis added).

In light of the known facts, it would not he reassnable to
conclude that the Miller Board's March 30 decision to expedite
the proceeding was independent of the chain of events that
began with the Chairman's March 16 intervention. It must b=
horne in mind that the Miller Board was appointed on March 39.
To make a3 reasoned and independent judgment to expedite the
nroceeding, the Board would have had to review and consider
LILCO's inch-thick March 20 Motion and the responsive pleadings
of the County, State, and the Staff, become familiar with the
extensive record compiled by the Brenner Board, particularly
twe February 22 conferenc2, and hear from the parties regarding
the manv issues rais2sd by LILCO's motion. Nevertheless, the
Millar 8nard decided to expedite the proceeding the very same

Aay it was appointed -- March 20.

12. On Aporil 2, the YRC's General Cnunsel cir~ulated a

Memorandum to all the Commissicners. The purnose of this



Memoranfum was :0 raspond "to the Chairman's March 20, reguest
that 23C develop proposals for expedited hearings on the
Shoreham diesel problem."” The OGC noted that the "issues
fraised by LILCO's Motion] are extremely complex . . . ." OGC
suagested a number of alternatives, including an expedited
hearing schedule, thgh allowed a total of 20 days between a
Commission Orier starting the proceeding and a Licensing Board
decision on the LILCO Motion. Under this OGC "expediteA”
chedule, %here would have heen 15 days for Aiscovery, 10 days
)

hetwaan ~lose nf Adiscovery and the start of hearings,’/ an? 15

days for hearings.

13. On April 3, the County file4 Comments on the Miller
Roard's March 30 Notice of Oral Arguments, pointing out that
“there is no basis for any expedited process," and that this
issue should be addressed by the partias at the Sral argument.
The County repeated its view that LIICO's Low Power Motion
should not be argued on the merits until the County had an op-
portunity to retain experts and conduct adequate 9iiscovery, as
2iscussed in the County's March 26 Preliminary Views. Also, on
April 3, the State of New York filed a motion in opposition to
the Miller 3oard's ruling that LILCO's Low Power Motion wculAd

he given 2xp2iited considersation. The State argued that

9/ Prefiled testimony was omitted,

- 26 =



2xpediting LILCC's Low Power Motion was arbit-ary and would

14. " 3pril 4, Chairman Palladino distributed 2 Memoran-

}4
b

dum %o the other Commissioners, attached to which was Chairman
Palladine's March 27 ‘working paper” and Judge Cotter's March
23 drafs order. The Thairman's April 4 Memorandum was also
distrivhute? to the 2Atomic Safety and Licensing Board Panel, of
whish Thief JTudge Cotter and Judges Miller, Bright, and Jonhnson

[«»2 Miller Boar?) are members.

15. On April 4, the newly appointed Miller Roard heard
oral argument on the LILCO Motinn, including whether GDC 17 was
being imnermissihly challenged by LILCO and whether there was

any basis to expelits the proceeding.

16. On April 6, the Miller Board issued its Memorandum
and Order Scheduling Hearinc on LILCO's Supplemental Motion for
Low=Pnwar Operating License (the "Low Power Order"). The Low
Powar Order stated first that LILCO could operata Shoreham at
low power with no onsite electric power system, provided that
the publ: ¢ health 214 safety findings suggested by the NRC
Staff were-made. The 3ocar4d thus adopted the oosition urged by
the Staff in its March 30 f€iling and by Judge Cotter in "is
Mar~h 22 draft order. It provided the final link in the chain

which began at rthe Jhairman's March 16 meeting with the



low power." This

formulation of an "alternative solution for
was, as Judge otter's notes reflected, the means for LILCO "to

aet arcund "the) Jiesal issue."

"extremaly conplex" issues presenta2a,

Second, Aespite the
the Board Aecided to ,exp2dite consideration of LILCO's Mction.
Again, this Adecisinn was consistent with the Chairman's
working paper," the position of the Staff, and with Judge
Cotter's Araft order. The Board's Order definel the issues and
estabhlishe? expedited procedures. Judge Cotter's notes of the
Chairman's March 16 meeting reveal a discussion to "define
'contention’ and set time €frames for expadiited procedures.”
Significantly, the time frames estabhlished by the Miller Board
have a striking similarity to those proposed by Judge Cotter in

his Marck 23 dra®t Oriar for the Chairman.

Judge Cotter Miller Board

Time for discovery 16 days 1N days

Time bYetween closa of
discovery and filina
of testimony 5 days 4 3ays

Time between filing
of testimony and start
of hearing 5 days 4 days

Elapsed time set aside
€or hearing 10 Aays 11 days



17. Suffolk Countyv and the State of New York protested
the Mil'er 30ard's Anril 6 Order as denying them due process of
law and as being ~ontrary to GDC 17 and other MrRT reguiacions.
The County even submitted detailed affidavits of exp2ri odnsul-
tants documenting that the April 6 Order denied the Tounty a

. » - . .
chance to prepare for and participate meaningfully in the hear-

ing. The Miller Board and, subsequently, th2 Zomnission re-

fused to alter the April € Order, forcing the County and the
State tn seek a temporary restraining order in feiaral court.
The TRO was granted on April 25.

II. Chairman Palladino Must Recuse Hlmse1¢ Or
Otherwise Be Discuall zxeﬁ § Tﬁe Comm1551on

The standard for determining whether Chairman Palladino
must recuse himself or otherwise be disgualified is whether "a

"a disinterested observer" mav conclude that Chairman Palladino

"has in some measure adjudged the facts as well as the law” in

the Shoreham case "in advance of hearing it." Cinderella,
supra, 425 F.24 at 5°]1 (emphasis supplied).iz/ Jnder the

Cinderella standardA and the facts Adescribed above, a disinter=-

ested observer certainly may conclude that CThairman Palladino

10/ Chairman Palladino has contended that he has not pra2judged

the Shoreham proceeding. See e.g., Palladino Statement at
20-2T; Pa.ladino Letter tn Congressman Markey, April &,
19R84;:; CLI-24-8, Separate Views »f Chairman Palladino, May
156, 1924. His position, however, ioes not address the
legal standard sat forth in the Cinderella case.




Mas 3t least in some measure adjudoed the facts and law in *hils

sase before hearing it. Certainly, as noted previously, a dis-
interested observer could conclude that the only decision which
could avert a LILCO mankruptcy was an exp2iited one favorable

rTYTY ™
tﬁ A-AU\-:-
-

The Chairman's March 15 meeting with top-level Staff per-
sonne]l == an ex_par*e meetinag prohibited by Section 2.7R0 of
the regzulations == and his meating with Judge Cotter, the NRC's
Chief Administrative Judge, dealt with establishing a strategy
an‘ian action plan to help LILCO without any regard for the
effects on the rights and interests of the County and State.
This strategy and plan were base? on the concern that the sub-
stantive ralinas and hearing procedures adopted by the Rranaer
303223 might permit LILCO to go bankrupt before a low power
limens2 Jecision ~ould be issued. Therefore, to get aroun'
thnse rulings and procedures, the strategy and actions fallow=
ing the intarvention »f Chairman Palladino produced a new
Licsensing Board, a new legal standard which would permis =h-
1y nowar nperation of Shoreham with no onsite power and with-
out waiver of GDC 17, and a new expedited hearing schedule
which 2ffectively barred the County and State from prepacing
£or and participating meaningfuly in the “earing. T County

and State submit that these results would ant have “een

praiuce? but for the personal interventinn af Thalsman

- 4

Palladino.ll/

11/ Chairman P21ladino on Vay 14, 1984 disputed the assertion
59f Zommissionsr Gilinsky that Chairman Palladino had

{Fooranta ont'd next page)
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Significantly, Judge Cotter's notes reveal that the dis-

cussion at the Thairman's March 16 meeting focusel! on how <o

chanage what was then the law nof the case. T™e discussion thus
e

focus2? mn an "alteraative solution for low power" =-- that 1is,

an alternative to> what had been decided on the record by the
Brenner DBnard witw tWe participation of the parties under the
orovisisns of the NRC's regulations. The March lé meeting was
an sntirely Aifferent setting: It dealt with a "LILCO nropos-
.
al" which had not even been submitte? and of which the County
and State had no knowledge:; it was a secret meeting of which
there was no public notice: the discussion was not on the
record; the parties (except for the Staff) were not present: it
focused on a means of obtaining a favorable decision in time to
avert a LILID »ankruptcy: and the NRC's ex parte rules were

vialatal,

(Footnote cont'd from previous page)

1i-2ctel the Staff's ideas on any issue in the Shorehan
sas2. Tha Chairman suggest2l, in fact, rthat the Staff had
taken positinns in February 1984 before the Brenner RoarA
which were ~sonsistent with 2hose taken by the Staff on
March 30, 1984, See CLI-R4-3, Separate Views of Chairman
Palladino, May 16, 1234, However, before the Brenner
Board, the Staff had insisted that for a low power
license, LILCO needed to fix the diesels or seek an exemp-
tion or waiver. 322 Section I.A, supra. On March 30, the
Sraff tnok the entirely new position l(after meetings with
tha Thwairman) that; (a) the Yiesels 4id not need ts e
fixed: (b) LILCOD could operate at low power with no onsite
nower svstam at all; and (¢) LILCO 4iA not need t3 seek a
vaiver or exemptisn. We submit that Commissioner 3ilinsky
was clearly correct: the Staff agot its marching ordars
from the Chairman and carried them out.




tn sssen~e, the March 16 meetina was a planning session O

fiqure sut Mow td ge: around the lawful rulings of the Rrenner
Roard. 1Its purnmose was improper: its discussion was improper:
ani the as-ions »f NRC personnel that followed it were improp=
er. Tach of these personnel acted a3 a link in a chain of im=

propristy that commer®ed in the Ch.irman's office on March 16.

Under the Atomic Fnergy Act, the zone >f interests to be
protected by the NRC is the public's health and safety. See

Power Reactor Development Jorp. v. International Union of

Electrical, Radio, and‘!gghine_ﬂgrkcru. 367 V.S, 409, 415

(1961); cf. Portland General Flectrics 22., (Pebble Springs “Mu-

~12ar Plant, Units 1 and 2), CLI-76-27, 4 N.R.C. 610 (1976).
In the oresent case, however, there is every indicatinn that
"mairman Palladino used the prwer and prestige of his office tc
set in motion actions which prejudiced the rights and interests
of the County and State, but aided LILCO's efforts tO secure an
operating license in time :n avaid dbankruptecy. (Judge Cotter's
notes of the Chairman's March 15 meeting unders~ore this
concern for LILCO.) Under the circumstances set forth herein,
a disintereste’ ~hservar may surely conclude that Chairman
Palladino has in some measure ércjudqod the facts as wall as
=m2 1aw in the Shoreham proceeding in advance of the hearing.
T™e fina)! evidence of the Chairman's prejulsment a1 He seen in

the actions of the Chief Administratise Ju%'ye, =“he Staff, and



sna Lirensing Poari nersonn2l who alonz the way gave 2£ffact ©O

his wishes.

T™e Shorsham proceeding has been pervasively tainted by
the Thajirman an”® others who worked in parallel with him %o a.’
LILED at the prenl-‘yf Suffolk County and New York State. The
only wav to begin the process of rastoring institutional integ~
rity in this proceeling is by th2? disqualification of those
whose actions have creat2l the taint. The place to start is
with the Chairmen’'s re~usal. If “e does not recuse himself,
the County and State move the Commission to take cognizance of

this matter and vote on whether to disqualify the Chairman.

Respectfully submitted,

Martin Bradley Ashare

Suffolk County Department of Law
Veterans Memorial Highway
Hauppauge, ‘lew York 11788

KIRXPATRICK, LOCKHART, HMILL,
CHRISTOPH<ER & PHTILLIPS

Lawrence Co. Lanpher
1900 M Street, N.W.
Washington, D.Z. 20036

Attorneys for Suffolk County
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Y UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Befsre the Atomic Safety and Licensing Board

In the Matter of

Docket No. 50-322-0L-4
(Low Power)

LONG ISLAND LIGHTING COMPANY

(Shoreham Nuclear Power Station,
Jnit 1)

AFFIDAVIT OF

YFRBERT H. BROWN, LAWRENCE COE LANPHER, FABIAN G. PALOMINO

Herbert H. Brown, Lawrence Coe Lanpher, and Fabian G. Pal-

omino, being duly sworn, do state under oath the following:

1. The undersigned are attorneys in the Shoreham low
power proceeding, Messrs. Brown and Lanpher representing
Suffolk County and Mr. Palomino representing the State of YNew
York. The purpose of this Affidavit is to furnish source data
€sr the Suffolk County and State of New York Motion for Dis-

qualification of Judges Miller, Bright, and Johnson.

2, ™e factual statements set forth in paragraphs 3-41
helow are derived from publicly available documents, except for
certain instances (paragraphs 11, 12, 24, 34) which pertain

primarily to the Affiants' personal reccllections of Chairman
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Palladino's oral testimony on May 17, 1984, befcre the
Subcommittee on Energy and the Environment of the House Commit-
tee on Interfor and Insular Affairs. As to each factual state-
ment set forth below, the Affiants provide the basis or bases
for the Statement, i.e., identification of the publicly avail-

-
able document or any other source of the data.

3. On February 22, 1984, the NRC Licensing Board cha.red
by Administrative Judge Lawrence Brenner (the "Brenner Board")
ruled that there was no basis for granting LILCO a low power
license for Shoreham "in advance of complete litigation" of the
emergency diesel issues. Scurce: Transcript of ASLE Hearing,
Feb. 22, 1984, at 21,61S. The Brenner Board set a schedule
for litigation of those issues that, after a discovery period
of approximately two months, provided for a conference of the
parties after May 10, to determine subsequent procedures.

Source: 1I4. at 21,634. In issuing that schedule the Brenner

Board concluded:

Rased on what we have before us now, there

is no basis to proceed towards litigation

that could ssESI lead tc a low power
lcense in advance of a complete litigation

of Contentions 1, 2 and 3 [the outstanding

diesel issues).

Scurce: I1d. at 21,615.



4. Under the Brenner Board schedule, 1t was estimated by
sthe NRC Staff that an initial decision on emergency diesel gen-
v
erator contentions would be issued 1in December 1984. Source:

Attachment =0 Memora.dum from William J. Dircks to

Commissioners, March.9, 1984, available as part of FOIA-84-250.

S. Ae of February 22, the NRC Staff opposed LILCO's
arguments that "enhanced” offsite power could substitute for
deficient onsite power. The Staff would give no credit to
LILCO's offsite power system, including the gas turbine physi-
cally located at Shoreham, because "General Design Criteria A7
requires an independent, redundant and reliable source of
on-site power " Source: NRC Staff's Response to Suffolk
County's Motion to Admit Supplemental Diesel Generator Conten-
+ions, February 14, 1984, at 12, footnote 7. The Staff took
"no position upon whether applicant, upon a proper technical
analysis, could or could not support an application for an ex-

emption to allow it to go toO low=-power absent reliable safety~

srade diesels." Source: 1Id.

6. At an cpen meeting between the NRC Staff and the TDI
Owners Group on January 26, 1984, Mr. Harold Denton of the

Staff stated:

"Wle are not prepared to go forth and
recommend the issuance of new licenses on
any plant that has Delaval diesels until
+he issues that are raised here today are
adegquately addressed.



Source: Jan. 26 Meeting sranscript at 8. Mr. Darrel Eisenhut |
af the Staff stated at the same meeting that "prior to

licensing, evin a low power license,” the Staff must have con- ‘
fidence that the TDI diesel problems have been solved. Source:

14. at 95-96.

7. T™e Brenner Board's February 22 decision was followed
two days later by a published report that LILCO's Chairman,
William J. Catacosinos, had met with the NRC Commissioners.

Source: Newsday, Feb. 24, 1984.

s. In a March 9, 1984, letter to LILCC shareholders, Dr.

Catacosinos noted:

Nur inability to open Shoreham has created
a serious cash shortfall for LILCO. Ac~
cordingly, since January 30, I have made
government >fficials aware of our critical
situation, andi I believe there now seems to
be a greater understanding among federal,
state and county officials of the crisis
the company faces . . . . A timely reso-
lution of the Shoreham situation and a res-
slution of the Company's critical cash
shortage are essential to the continued vi-
ability of LILCO.

Sour~e: LILCO 1983 Annual Report.

9. On March 9, the NRC Staff notified the Commissioners
of potential licensing delays of 9 months for Shoreham. The 9

month delay was estimated by LILCO and passed on to the

commissioners by the Staff. Source: Attachment to Memorandum




from William J. Dircks to Commissioners, March 9, 1984,

available as part of FOIA-84-250.
’

10. Chairman Palladino met on March 15 with personnel
from the Offices of Policy Evaluation and General Counsel con-
cerning the potential* licensing delavs. It was then decided toO
hold a meeting on March 16. Source: Individual Statement of
Nunzio J. Palladino Before the Subcomm. on Energy and the Envi-
ronment, H. Comm. on Interior and Insular Affairs, May 17,

1984, pp. 8-9 (hereafter, "Palladino Statement"”).

11. On March 16, Chairman Palladinc met with members of
commission offices, "Tony Cotter"” (B. Paul Cotter, Jr., the
NRC's Chief Administrative Judge), and top level Staff person-
nel, including the Executive Director for Operations, the
Director of the 0ffice of Nuclear Reactor Regulation, the Exec-
utive Legal Director and their subordinates to discuss the
alleged delay in the licensing of Shoreham and other plants.
Source: Palladino Memo to Commissioners, March 20, 1984 (here-
afrer, "Palladino 3/20 Memo"): Palladino Statement at 8-10;: Af-
fiants' recollection of Chairman Palladino's May 17 Congressio~-
nal testimony (as to fact that Directors of NRR and OELD were

present).

12, ™e other Commissioners were not advised of the March

16 meeting in advance. Source: Affiants' recollection of



Chairman Palladino s May 17 Congressional testimony. Neither
the County nor State was advised of this meeting, and no
transcript was made. Sources: No prior notice of meeting was
given to County or State, and there has never been any indica-
tion that a transcript was made: NRC Commissioners’ April 23

Meeting Transcript, pg.10.

13. Commissioner Asselstine criticized Chairman Palladino
for meeting with one party =-- the Staff -- "without the oppor-
tunity for the others to have any notice of the meeting or be
provided an opportunity to comment . . . ." Source: NRC

Commissioner's April 23 Meeting Transcript, p. 10.

14. Commissioner Gilinsky guestioned whether it was
proper for the Staff to meet with Chairman Palladino at the

March 16 meeting:

T™e Staff is a party in the hearing: the
Chairman is one of the ultimate judges. The
Staff Directors should have told the Chairman
politely that it is not their job to carry the
pall for the Company. It is understandable that
they 4id not say this under the circumstances.
The Chairman is, by law, the Staff's direct su-
pervisor. He controls annual bonuses worth many
thousands of dollars to senior Staff members.
What we have is a situation in which one member
of the ultimate NRC adjudicatory tribunal
appears to be directing the actions of a key
party in the case. :

Source: CLI-84-8, Separate Views of Commissioner Gilinsky,

May 16, 1984.



15. Chairman Palladino's March 1€ meeting was held even
though LILCO had not filed a new motion for low power operation

v .
af Shoreham. NRC April 23 Meeting Transcript, 2. 7.

1€. Judge Cotter's notes of the Chairman's March 16
meeting reveal that ¢he £s1lowing matters were discussed per-
taining to Shoreham: "Says will go bankrupt if 12/84 I.D.a"
"Alternative solution for low power:" "LILCO file proposal =2

get around diesel issue and hold hearing on operation at low

power:" “Based on LILCO proposal, Staff issue report in 30 days
as to whether safe at 5% without diesels:" "Commission cordered
hearing would a) define ‘contention' and set time frames for
expedited procedure b) Reverse Board Order of 2/22:" "Note:
fsncern re same Board Chaiman." Source: Judge Cotter's Notes,

available as part of FCIA-84-267 (emphasis in original).

17. Chairman Palladino later told the other Commissioners
+hat at the March 1é meeting "some preliminary ideas regarding
expediting the Shoreham hearing were discussed." Source:
Palladino Memo to Commissioners, April 4, 1984 (hereafter,
“palladine 4/4 Memo"), available as part of FOIA-84-267.
Commissioner Asselstine stated:

1 understand from Tony Cotter that there was
discussion at the March l6th meeting of the
scope and tyoe of issues that would be consid-

ered in a low-power licensing proceeding with
the Staff.



Source: NRC Transcript of April 23 meeting, at 9-10.
18. On pay 17, Chairman Palladino stated:

At that meeting, held on March 16, 1 was
briefed as to the status of a number of
~ases, including the Shoreham proceeding.
while the Wriefinag included identification
by the Staff of the issues of the Shoreham
oroceedina, I 4o not recall the Staff in
any way stating Or intimating how those
issues should be resolved. I am confident
that if the Staff had done that, oOr if any
other impropriety had been committed, one
or more ~f the several top agency lawyers
present would have raised a warning flag.
Likewise, I recail the staff advising that
they understood that LILCO planned to
appeal the denial of its low power reguest.
But again, there was no Aiscussion, to the
best of my recollection, of the merits of
that request.

Source: palladino Statement at 10.

19. Ane reason that Chairman Palladino met with the staff
and others on March 16 "was the possibility that if NRC didn't
1o something Shoreham would go under because of NRC's inability
to make timely licensing decisions, and I felt that, whatever
happened to Shoreham, I did not want inaction by NRC to be the
cause.” Source: Palladino Statement at 4-5; see 1id. at 11.
Judge Cotter's notes of the March 16 meeting underscore the
concern for LILCO's financial condition: the March 16 meeting
included discussion that LILCO would "go bankrupt" if it had to
await a Licensing Board decision in December 1984. Source:

Judge Cotter's notes, supra, ¢ 16.



20. On March 20, Chairman Palladino circulated a memoran-
Aum to the other Commissioners. The memorandum reported on the
March 16 mciging and proposed that in order to "reduce the
delays at Shoreham," the Commission should "consider a proposal
€rom OGC for an cxpeQited hearing on the diesel problem, or
proposals for other possible actions so that at least a low
power decision might be possible while awaiting resolution of
the emergency planning issue. I have asked the OGC to provide
a paper on this subject soon." Source: Palladino 3/20 Memo.
Chairman Palladino d4id not then report, as he later 4id in his
April 4 Memorandum, that some preliminary ideas for expediting
+he Shoreham proceeding had been discussed with the Staff and

sthers who were present at that meeting. Sources: Palladino

3/20 Memo: Palladino 4/4 Memo.

21. The Chairman's March 20 Memorandum was circulated to
“SECY, OGC, OPE, OIA, EDO." Thus, *he Staff's Executive
Director for Operations was further advised of the Chairman's
view that the Shoreham proceeding needed to be speeded up. The
March 20 Memorandum also specifically requested the EDO tc
respond to the March 20 Memorandum and to prepare a paper
outlining steps to deal with the “potential ~elays". Source:

palladino 3/20 Memo.



22. On March 20 =- the same day that the Chairman circu-
lated his Memorandum (see ¢ 20=21) == LILCO filed a new pro-
posal for a fow power license, styled as a Supplemental Motion
£5r Low Power Operating License. LILCO made essentially the
same arguments for a low power license that the Brenner Board
had previously rcjoc:od. except that LILCO provided greater de-
+ail and added that it also intended to install at Shoreham
fsur mobile diesel generators to enhance the offsite AC
electric power system. LILCO served copies of the Motion on
+he NRC Commissioners. LILCO d4id not apply for a waiver of or
an exemption from GDC 17. Sources: LILCO's March 20 Supple-
mental Motion for Low Power Operating License: LILCO's Response

to Suffolk County's Motion to Admit Supplemental Diesel GCenera-

+ar Contentions, Feb. 7, 1984, at 5-7.

23. After March 1€, Chairman Palladino had further dis-
cussions with his statf and apparently "with EDO as well,
searching for options,"” to deal with the alleged delay.

Source: Palladino Statement at 1l.

24. Chairman Palladino's legal assistant discussed with
Judge Cotter the following “working paper" prepared by the
thairman's office (the paper was sent to Judge Cotter on
March 22), which relates to the Chairman's desire to expedite

the Shoreham proceeding:
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“working paper"” with the other Commissioners. Thus, the
reference to "The Commission™ 1n the second paragraph was not
accurate. Tge other Commissioners were not informed of Chair-
man Palladinc's "working paper"” or his request to Judge Cotter
until April 4 when the working paper was distributed to the
other Commisoionors.. source: Affiants' recollection of Chair-

man Palladino's May 17 oral Congressi nal testimony: Palladino

Statement at 12; Palladino 4/4 Memo.

25. Judge Cotter responded to Chairman Palladino's
"working paper" on March 23. Source: Palladino Statement at
13. His March 23 response, in the form of a 9 page propcsed

order for adoption by the Commission, contained, inter alia,

the following elements:

fa) A proposed decision that consideration of
LILCO's low power proposal be expedited and that it be decided

on the merits, with specific issues to be decided spelled out.

(p) A proposed decision that a new Licensing Board

be appointed to replace the Brenner Board.

(e) A proposed decision that LILCO's March 20 Motion
be litigated on a schedule descrihed as “brutally tight" and
“rdalefinitely not recommended but possibly achievable."” The

cotter schedule called for a decision on the LILCO Motion



within 60 days. To achieve such expedition, Judge Cotter

suggested that there be 16 days for discovery, 5 days between
v
~lose of discovery and filing testimony, 5 days until the start

of hearinz, and 10 days for the hearing.

(d) One reason cited by Judge Cotter for adoption of
the proposed order was "the enormous financial investment" of

LILCO. .
Source: Cotter draft order, attached to Palladino 4/4 Memo.

2€. on Mareh 26, Suffolk County submitted preliminary
views %2 the Brenner Board regarding LILCO's March 20 Motion.
These views were submitted in response to a specific March 22
oral reauest of the Brenner Board that parties provide prelimi-
nary views on how the new LILCO Motion should be handled. In

these views the County stated:

{a) The County required more than the normal ten-day
period to respond toO LILCO's Low Power Motion, because it
raised many new and complex factual issues and the County

needed %o retain appropriate experts to aralyze those issues.

(b) Analysis of the factual issues would first
require the County to obtain substantial information through

discovery.



(¢) Additional time was required to address legal

jssues raised by LILCO's Mction.

L4

{3) A rumber of threshold issues should be addressed
pefore the merits of LILCO's Low Power Motion were considered,
includina: (i) the Mdtion did not meet the criteria enunciated
by the Brenner Board on February 22 for a new low power propos<
al, because it did nct state how 1t met regulatory requirements
or why a waiver therefrom should be granted: (ii) the Motion
relied upon power sources located at the Shoreham site which
were not seismically gqualified, as required, but LILCO had
sought no waiver of the NRC's seismic requirements: and (1ii)
contrary to the Board's February 22 order, the Motion appeared

to rely upon the TDI diesels.

fe) The County reguested a conference with the
Brenner Board to discuss the procedural matters affecting the

diesel litigation and LILCO's Low Power Motion.

Source: Suffolk County's Preliminary Views on Scheduling

Regarding LILCO's New Motior, March 23, 1984.

27. On March 28, the State of New York filed preliminary
views which supported those submitted by the County. Source:

Preliminary View of Governor Cuomo, Representing the State of

New York, Regarding LILCO's So Called "Supplemental Motion for




a Low Power Operating License," March 28, 1984. The County

supplemented its views on March 30, urging that the LILCO

v ek .
Motion be summarily dismissed for failing to comply with GDC

17. Source: Supplement to Suffolk County's Preliminary Views

on Scheduling Regarding LILCO's New Motion, March 30, 1984.
-

28. on March 27, Chairman Palladino gave Judge Cotter's
draft order to the Office of General Counsel. Source:
Palladino Statement at 13. Chairman Palladino did not give the
Araft order tc the other Commissioners until April 4. Source:

Palladino 4/4 Memo.

29, on Morch 27, Judges Brenner and Morris wrote Judge
Cotter that " . epending on the schedule established {by us or
the Commission), the Shoreham Licensing Board on which we sit

have to be reconstituted by you due to our heavy schedule
é~r the L merick evidentiary hearing in April and May.”
Ssurce: Brenner and Morris Memo to Cotter, May 27, 1984,

available as part of FOIA-84-267.

30. Oon March 30, the NRC Staff responded to LILCO's Low
Power Motion. 1In reversal of ius prior position that no low
power license could be issued for Shoreham until the TDI diesel
problems were solved (absent a waiver or exemption regarding
which the Staff had taken no position), see, 7 5, supra, the

S+aff stated that operation of Shoreham could be permitted in




the complete absence of any nuclear qualified onsite electric

power system.

\d
1€ the orotection afforded to the public at
low-power levels without diesel generators
is found to be eguivalent to (or greater
than) the protection afforded to the public
at full-power with approved diesel genera-
tors, the Staff submits that LILCO's motion
should be granted.

Sour=e: NRC Staff Response to LILCO's Supplemental Motion for
Low Power Operating License, March 30, 1984. Without address-
ing the County's and State's concerns regarding the time
required to respond to LILCO's Low Power Motion and without re-
vealing the Staff's March 16 meeting with Chairman Palladino,
the Staff called for an expedited hearing on the Motion, with

all testimony to be filed by April 23. Source: 14.

11, Commissionser Gilinsky criticized the Staff's posi-

tion before the Licensing Board.

1 must say that this confirms me even
further in my view that the staff ought not
be in these hearings. Here is the staff
concocting arguments on how all this [GDC17
and Section 50.57(¢)] can be rationalized
and I must say that even though you didn't
tell them anything about the hearings, this
is after your meeting with them on the
speeding up the process so the effect of 1t
is inevitable. You have them go back and
think, 'Well, how can we speed up this
process?' I am not suggesting that you d4id
anyshing proper [sic] mind you but that is
intrinsic in the way the system works.

-1‘-



Source: NRC April 23 Meeting Transcript. p. 59. See also

CLI-B4-8, Separate Views of Commissioner Gilinsky ("the Staff
v

had been trving to run legal interference for the Company"),

and Commissioner Asselstine, May 16, 1984.

32. On March 33, Chief Administrative Judge Cotter issued
an order removing the Brenner Board and estahlishing a new
licensing board "to hear and decide" LILCO's Low Power Motion.
The order noted the "advice" of the Brenner Board that "two of
its members are heavily committed to work on another operating
license proceeding.” Source: Order, “"Establishment of Atomic
Safety and Licensing Board to Preside in Proceeding," March 30,

1984. According %o a report in Nucleonics Week, April 5, 1984:

Appointment of a board to hear Lilco's

motion for a low-power license at Shoreham

.+ . Twas)] his idea, Cotter said through

an agency spokesman. However, he said,

pPalladino's staff was "aware" of his deci-

sion.
Sour~e: Nucleonics Week, April 5, 1984, at 10. Chairman
Palladino recalls that Judge Cotter informed the Chairman's
office of the appointment before it was made. Source:

palladino Statement at l14.
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33. The NRC's Office of General Counsel spoke with Judge

Cotter several times between March 27 and March 30 regarding

v
Judge Cotter's proposal to appoint a new board and guestioned

whether the action d4id not appear to presume that LILCO's

Motion would be granted. Source: NRC April 23, 1984 Meeting
-

Transcript, pp. 8-9%. Mr. Malsch of the Office of General

Caunsel Aescribed these conversations as follows:

fMalsh): After the meeting between the
Chairman, ourselves, EDO and so forth, there ap-
peared on my desk a draft notice from Tony
Cotter announcing a reconstitution of the
Licensing Board. I called Tony and asked him --
I 514 him that I was sort of bothered by it on
its face since it wasn't clear to me that there
was a scheduling conflict unless it was presumed
that the LILCO low-power motion is granted. At
that time the motion had been filed.

1 4idn't think that '.e, Tony Cotter, had
the authority %o grant a low-power motion and
then refer the motion to another Licer. 'ng
Board.

1 also raised reservations about how the
whole thing would appear. He sa.3, "Oh, no,”
that he had been advised by Larry Brenner who
was the Chairman of the other Licensing Board
that he, Larry Brenner, couldn't really give the
low-power motion any consideration at all either
granting it or denying it because he was sO in-
volved in the Limerick case and therefore, Tony
Aidn't feel that his appointmen. of a new Board
in effect prejudged action on the low-power
motion.

He said that he would think about my
problem about appearances and call me back. He
then called me back the next day and said that
they were going forward with it.

CHAIRMAN PALLADINO: With what?

e )0 &




MR. MALSH: And that they were going
forward with the reappointment of the new

Licensing Board.

34. On'March 30, the parties were notified by telephone
that the new Licensing Board (the "Miller Board") would hear
oral arguments on Ap{il 4, 1984, on LILCO's Low Power Motion
and the response thereto. The telephone notice indicated that
"a schedule for their expedited decision"” would be considered
on April 4. Sources: State.ent of Oral Notice, available as
part of FOIA-84-267: Mr. Lanpher's recollection of the phone
call. This oral notice was confirmed in writing by the Miller
Board on March 30, 1984. The Board stated that at the oral
argument the Board would hear the issues raised by the parties
“in their filings, as well as a schedule for their expedited

consideration and determination."” Source: ASLB Notice of Oral

Arguments, March 30, 1984.

35. On April 2, the NRC's General Counsel circulated a
Memorandum %o all the Commissioners. The purpose of this Memo-
randum was to respond “"to the Chairman's March 20, 1984 regquest
that OGC develop proposals for expedited hearings on the
Shoreham diesel problem." The OGC noted that the "issues
"raised by LILCO's Motion] are extremely complex . . . " 0GC
suggested a number of altorﬁntivos, including an expedited
nwearing schedule, which allowed a total of 80 days between a

commission Order starting the proceeding and a Licensing Board



decision on the LILCO Motion. Under this OGC schedule, there

would have been 15 days for discovery, 10 days between close of

v
discovery and the start of hearings, and 15 days for hearings.

Source: Memorandum from Herzel Plaine to NRC Commissioners,

april 2, 1984.

36. On April 3, the County filed Comments on the Miller
Board's March 30 Notice of Oral Arguments, pointing out that
“there is no> basis for any expedited process,"” and that this
issue should be addressed by the parties at the oral argument.
The County repeated its view that LILCO's Low Power Motion
should not be argued on the merits until the County had an op-
portunity to retain experts and conduct adequate discovery, as
discussed in the County's March 26 Preliminary Views. Source:
Suffolk County's Comments on Notice or Oral Arguments, April 3,

1984.

37. On April 3, the State of New York filed a motion 1in
opposition to the Miller Board's ruling that LILCO's Low Power
Motion would be given expedited consideration. The State
araued that expediting LILCO's Low Power Motion was arbitrary
and would deny the State due process of law. Source: Motion
by Governor Cuomo to Delete Provision in this Board's Order of
March 30, 1984 Mandating Expeditious Consideration and Determi-
nation of Issues Raised in LILCO's Supplemental Motion,

April 3, 1984.
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38. On April 4, Chairman Palladino distributed a Memoran-
Aum to the other Commissioners, attached to which was Chairman
Palladino's ;arch 22 "working paper" (see ¢ 24, supra) and
Judge Cotter's March 23 draft order (see ¥ 25, supra). The
Chairman's April 4 thorandum was also distributed to the Atom-
ic Safety and Licensing Board Panel. Source: Palladino 4/4

Memo.

39. On April 4, the Miller Board heard oral argument on

the LILCO Motion. Source: ASLB Transcript, April 4, 1984.

40, On April 6, the Miller Board issued its Memorandum
and Order Scheduling Hearing on LILCO's Supplemental Motion for
l.ow-Power Operatinuy iLicense (the "Low Power Order"). The Low
Pawer Order stated that LILCO could operate Shoreham at low
power with no onsite electric power system, provided that pub=-
lic health and safety findings similar to those suggested by

the NRC Staff were made. Source: ASLB Low Power Order.

The time-frames established by the Miller Board for con-

sideration of LILCO's Motion were as follows:

Time for discovery 10 days

Time between close of
Aiscovery and filing
of testimony 4 days

Time between filing
of testimony ard start
of hearing 4 days




Elapsed time set aside
£or hearing 11 days

v
Source: Low Power Order.

The time-frames ordered that the hearing would end by

-
May 5. Source: Low Power Order.

41. Suffolk County and the State of New York objected %O
the Miller Board's April 6 Order as denying them due process of
law and as being contrary to GDC 17 and other NRC regulations.
Source: Joint Objections of Suffolk County and the State of
New York to Memorandum and Order Scheduling Hearing on LILCO's
Supplemental Motion for Low Power Operating License, April 16,
1984. The County submitted affidavits of expert consultants
indicating that the April 6 Order denied the County a chance to
prepare for and participate meaningfully in the hearing.
Ssurc~e: Letter from Lawrence Coe Lanpher to ASLB, April 23,
1984, transmitting affidavits. The Miller Board and, subse-
juently, the Commission refused to alter the April 6 Order.
Sour=e: ASLB Order Denying Intervenors' Motion to Vacate
Arder, April 20, 1984; NRC April 23, 1984 transcript, at 122~
25. The County and State scught a temporary restraining order
in federal court that was granted on April 25. Source: Memo-
randum Opinion, U.S. District Court Docket R4-1264, April 25,

1984,
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erbert H. Brown

Sworn 0 t.r‘.u'l/:* day of June, 1984.

Notary Public
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