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.I. THE SEABROOK AMENDMENT hEELICATIONS-

By -letters dated November 13, 1990, the Nuclear Regulatory

Commission (NRC or Commission) staff (staff) received post

Operating License (OL) amendment applications requesting two

license' changes: 1) to transfer operating responsibility and

management of the-Seabrook f acility from New Hampshire Yankee, the

current operator, to a proposed entity called North Atlantic Energy

-Service Company (NAESCO); and 2) to authorize the ownership

transfer of approximately 35 percent of the Seabrook f acility from

Public Service Company of New Hampshire (PSNH) to a proposed entity

called-North Atlantic Energy Corporation (NAEC). Both NAESCO and

NAEC will be' wholly owned subsidiaries of Northeast Utilities- (NU)

and formed solely to operate Seabrook and own PSNH's share of the

facility respectively. The transfer of operating responsibility to

;NAESCO and the proposed transfer of PSNH'S ownership in Seabrook to

NAEC introduce new entities associated with the Seabrook facility.

The applicant and the licensee suggest that no antitrust review of

these proposed changes is required bv the Atomic Energy Act. The

staff believes-the legislative history and reading of the Atomic

Energy Act of 1954, as amended, (AEA), 42 U.S.C. 2135, require the
_

, staff:at least to review new owners of nuclear power' production
L

'

L facilities for the purpose of determining whether the adding of the

| new owner to the license will constitute a significant change. The
I:

staff recommends that the Director of the Office of Nuclear Reactor

l'
- . - .. --
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Regulation conclude from the staff's analysis herein and

consultation with the Department of Justice (Department or DOJ)

that further NRC antitrust review of the proposed change in

ownership detailed in the licensee's amendment application dated

November 13, 1990, is not advisable in that, based on the

information received and reviewed, a finding of no significant

change is warranted. The staff further has determined that

antitrust issues are not raised by the request to add NAESCO as a

non-owner operator to the Seabrook license. The basis for staff's

recommendation and determination are provided herein.

II. APPLICABLE STATUTE AND REGULATIONS

Section 105 of the Atomic Energy Act of 1954, as amended, (AEA), 42

U.S.C. 2135, designates when and how antitrust issues may be

raised. See Houston Lighting & Power Co., (South Texas Project),

CLI-77-13, 5 NRC 1303, 1317 (1977). In connection with the

legislation to remove the need to make a finding of practical value

before issuing a commercial license,1 in 1970, the Joint Committee

i Before the- amendment, the Commission could issue a
commercial license for a production or utilization facility only
after it had made a finding of " practical value" of the facility
for industrial or commercial purposes. Public Law 91-560 (84 Stat.
1472)(1970), section 3, amended section 102 of the Atomic Energy
Act (AEA). Prior to the amendment, section 102 of the AEA read as
follows:

SEC.102. FINDING OF PRACTICAL VALUE.-Whenever the
commission has made a finding in writing that any type of
utilization or production facility has been sufficiently
developed-to be of practical value for industrial or

(continued...)

i



.

. .

-3 -

on Atomic Energy also examined section 105c. Before the 1970

amendment, section 105c provided that whenever the Commission

proposed to issue a commercial license, it would notify the

Attorney General of the proposed license and the proposed terms and

conditions thereof. The Attorney General would then be obliged to

advise the Commission "whether, insofar as he can determine, the

proposed license would tend to create or maintain a situation

inconsistent with the antitrust laws and such advice will be

published in the Federal Register. 2 The Joint Committee,

recognizing that the language and potential effect of the existing

section 105c were not sufficiently clear, decided to amend

section 105c to clarify and revise this phase of the Commission's

licensing process. See 116 Cong. Rec. S19253.

Subsection 105c(1), as amended, requires the Commission to

transmit, to the Attorney General, a copy of any license

application to construct or operate a nuclear facility for the

1(... continued)
commercial purposes, the Commission may thereaf ter issue
licenses for such type of facility pursuant to section
103.

2 Prior to the 1970 amendment, antitrust review could occur
only following a Commission finding, under section 102 of the
Atomic Energy Act, that a type of facility had been sufficiently
developed to be of " practical value" for industrial or commercial

. purposes. Because the Commission never made such a finding, no
antitrust reviews occurred. Power reactor construction permits and
operating licenses before 1970 were issued pursuant to
section 104b, which applied to facilities involved in the conduct
of research and development activities leading to the demonstration
of the practical value of such facilities for industrial or'

commercial purposes,

i

!
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Attorney General's advice as to whether the grant of an application
~

will create or maintain a situation inconsistent with the antitrust
laws. Subsection 105c(2) provides an exception to the requirements

of subsection 105c(1) for a license to operate a nuclear facility

for which a construction permit was issued under section 103,

unless-the Commission determines that such review is advisable on

the ground that "significant changes" in the licensee's activities

or-proposed activities have occurred subsequent to the previous
review by the Attorney General and the Commission in connection

with-the construction permit for the facility.

The Commission has promulgated regulations regarding the submittal

of -information in connection with the prelicensing antitrust review

of facilities and the forwarding of antitrust information to the

Attorney General. See 10 C.F.R. SS 2.101, 2.102, and 50.33a.

Section 50.33a requires the submission of the information specified
.in 10 C.F.R. Part 50, Appendix L (Information Requested By The
Attorney General For _ Antitrust Review Facility License

Applications). The publication in the Federal Register of a notice

of the docketing of the antitrust information required by Part 50,
Appendix L is required by 10 C.F.R. S 2.101(c). Subsections

-2.101(e) and 2.102(d) address the situation in which an antitrust
review - has been conducted as part of the application for a

construction permit and the application- for an operating license is

now'before the Commission. Related to this, the Commission has

delegated ' to the Director of Nuclear Reactor Regulation (NRR) or

_ . _. . __ ._ _
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the Director of Huclear Material Safety and Safeguards (NMSS), as

appropriate, its authority under suosection 105c(2) of the AEA to

make the determination in connection with an application for an

operating license as to whether "significant changes" in the
licensee's activities, or proposed activities under its license

have occurred subsequent to the antitrust review conducted in

connection with the construction permit application. See 10 C. F.R.

SS 2.101(e) (1) and 2.102 (d) (2) .3
,

On October 22,_1979, the Commission amended 10 C.F.R. S 55.33a to

reduce or eliminate the requirements for submission of antitrust

information in certain de minimis instances. In publishing the

rule, the Commission stated its conclusion that applicants whose

generating capacity at the time of the application is 200 MW(e) or

less are not required to submit the information specified in
Appendix L of Part 50, unless specifically requested to do so. The

3 In connection with the delegation, the Commission approved
procedures to be used until such time as regulations implementing
the procedures were adopted. Although never formally published,
the procedures are available as attachments to SECY-79-353 (May 24,
1979) and SECY-81-43 (January 19, 1981). On March 9, 1982, the
Commission amended its regulations to incorporate final procedures
implementing the Commission's delegation of authority to make the
"significant changes" determination to the Director of Nuclear
Reactor Regulation or the Director of Nuclear Material Safety and
Safeguards, as appropriate. 47 Fed. Reg. 9963, March 9, 1982. The
amended regulation provides that the Director, NRR or NMSS, as
appropriate, after inviting the public to submit ccmments regarding
antitrust aspects of the application and after reviewing any
comments received, is authorized to make a significant change
determination and, depending on his determination, either refer the
antitrust information to the Attorney General or publish a finding
of no significant changes in the Federal Register with an
opportunity for requesting reevaluation of the finding.
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Commission further stated that it believed that ut'ilities smaller;

~

- than these: generally would have a negligible ef fect.on competition.

Fed.: Reg.-60715,' October 22,-1979.

All applicants for an NRC utilization facility license who are not

determined by the staf f - to be de minimis applicants, undergo an

extensive antitrust review at the construction permit (CP) stage
i

and a review' at the operating license (OL) stage. The CP review is

an in . depth analysis of the applicant's competitive activities.

conducted .by .the DOJ in conjunction with the staff. The

competitive analysis associated with the OL stage of review is

- conducted by the staf f, in consultation with the Department, and is -

focused on significant changes in the applicant's activities since-

the completion of the CP antitrust review (or any . subsequent - '

i

review). In each of these reviews, both the staff and the

Department concentrate on the applicant's activities and determine

whether the applicant's conduct or changes'in applicant's conduct

- creates-or maintains a situation inconsistent with the-antitrust
laws.

III. 29BT' INITIAL OPERATING LICENSE ANTITRUST REVIEWS.

'A. General-

,

,
'

As' indicated-supra, the NRC has established procedures-by which

prospective licensees of nuclear production f acilities are reviewed
L-

|

, . , - - , .- . . ~ - . - - . . - . , _ _ , - . - , , _ .- - . . . - . . . . -
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during the initial licensing process to determine whether the

applicant's activities will create or maintain a situation

inconsistent with the antitrust laws. The AEA does not

specifically address the addition of new owners or operators after

the initial licensing process. The legislative history discusses,

to a limited extent, some types of amendments.' However, neither

section 105c of the AEA or the Commission's regulations deal

directly with applications to change ownership of facilities with

operating licenses.5 Indeed, in its South Texas decision, the

Commission stated that, "we need not and do not decide whether

antitrust review may be initiated in case of an application for a

license amendment ... where an application for transfer of control

of a license has been made " South Texas Project, 5 NRC at...

' The report by the Joint Committee on Atomic Energy notes
that:

The committee recognizes that applications may be amended
from time to time, that there may be applications to
extend or review (sic] a license, and also that the form
of an application for a construction permit may be such
that, from the - applicant's standpoint, it ultimately
ripens into the application for an operating license.
The phrases "any license application", an applicationa

for a license", and "any application" as used in the
clarified and revised subsection 105 c. refer to the '

initial application for a construction permit, the
initial application for operating license, or the initial
application for a modification which would constitute a
new or substantially different facility, as the case may
be, as determined by the Commission. The phrases do not
include, for the purposes of triggering subsection
105 c. , other applications which may be filled during the
licensing process.

H. Rep. 91-1470, 91st Cong. 2d Sess., at 29 (1970).

5 Applications for construction permits, for amendment of
construction permits, and applications for initial operating
licenses are not included here.
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1318. The Commission went on to note that "(a)uthority (for
antitrust review of a license transfer), not explicitly referred to
in the statute or its history, could be drawn as an implication
from our regulations. 10 CFR 550.80(b)."6 Jd. Unfortunately, the

Commission did not explain how its regulations could grant

authority not given by the statute.

The Commission has considered, however, the matter of adding a
licensee after issuance of a construction permit, but before

issuance of the initial operating license. In Detroit Edison, et

al., (Enrico Fermi Atomic Power Plant, Unit No. 2), 7 NRC 583, 587-
89 (1978) aff'd ALAB-475, 7 NRC 752, 755-56 n.7 (1978), the

Licensing Board denied a petition to intervene and request for an
antitrust hearing by a member / ratepayer of the distribution

cooperative that purchased all of its power from a cooperative that

would become a co-licensee of the power plant. In considering a

jurisdictional argument, the Board, relying on the Congressional
intent and purpose behind section 105c of the AEA cited in n,4

supra, stated that "(s)ince the two cooperatives in this case are

required to submit an application to become co-licensees, these

constitute their ' initial application for a construction pe.rmit'"

'10 C.F.R. 5 50.80(b) provides in part that an application fori

i transfe'r of a license shall include as much of the information
| described in SS 50.33 and 50.34 with respect to the identity and

technical and financial qualifications of the proposed transferee
as would be required by those sections if the application were for
an initial license, and if the license to be issued is a class 103
license, the information required by S S0.33a (Infornation
requested by the Attorney General for antitrust review).

|
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(emphasis in original). Id., at 588. In Summer, the Commission

referred to Termi for the proposition that the addition of a co-

owner as a co-licensee was, in effect, an initial application of

the co-owner and as such required formal antitrust consideration,

stating, "(t) hat decision was based on the necessity for an in-

depth review at the CP stage of all applicants, lest any applicant

escape statutory antitrust review" (emphasis added). South

Carolina Electric and Gas Company and South Carolina Public Service

Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-80-28,

11 NRC 817, 831 (1980).

The legislative history of section 105c- and the Commission's

guidance in South Texas might be read to indicate that Commission

antitrust review, if not limited to the initial licensing process,

is at least an unsettled question regarding operating license

amendments. However, Termi and Summer stand for the proposition

that new license applicants are initial applicants for purposes of

a section 105c antitrust review. Further, the Commission indicated

in Summer that in such situations a formal antitrust inquiry is

required. See Id., at 830-31. Against this backdrop, the staff

has conducted antitrust reviews of operating license amendment

requests.

The staff has received applications for operating license

amendments that 1) request the addition of a new owner or seek

Commission permission to transfer control from an existing to a new
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owner or 2) request placing a non-owner operator on a license. The

action the NRC Staff has taken has been particular to each

situation. In general, post initial operating license amendment

applications involving a change in ownership have included an

antitrust review by the staff and consultation with the Attorney

General. The review by the staff focuses on significant changes in

the competitive market caused by the proposed change in ownership

since the last antitrust review for the f acility and its licensees.

The staff review takes into account related proceedings and reviews

in other federal agencies (e.g. FERC, SEC, or DOJ).

B. Change In ownership

Although not specifically addressed by regulation, the staff has

evolved a process for meeting the Commission's direction in the

Summer decision to conduct an antitrust inquiry for license

amendments af ter issuance of the operating license. The receipt of

an application to add a new owner to an operating license or to

seek Commission permission to transfer control from an existing to
a new owner, for section 103 utilization facilities which have

undergone antitrust review during the initial licensing process, is

noticed in the Federal Register, inviting the public to express

views relating to any antitrust issues raised by the application,
and advising the public that the Director of the Office of Nuclear

Reactor Regulation (NRR) will issue a finding whether significant

changes in the licensees' activities or proposed activities have

|
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occurred since the completion of the previous antitrust review.

The staff's awareness of any related federal agency reviews of the

request (e.g. FERC, SEC, or DOJ) and the staff's intention to

consider those related proceedings are also noted in the Federal

Register notice. The staff reviews the application after the

comment period, so that the staff can perform the revjew with

benefit of public comment, if any, and consultation with the

Attorney General. If the tirector, NRR, finds no significant

change, the finding is published in the Federal Register with an

opportunity for the public to request reconsideration as provided

f or in 10 C.F.R. S 2.101(c) for initial license applicants. If the

Director, NRR finds significant change, the matter is referred to

the Attorney General for formal antitrust review.

In conducting the significant change review, the staff uses the

criteria and guidance provided by the Commission in its two Summer

decisions for making the significant change determination for OL

applicants.7

The statute contemplates that the change or
changes (1) have occurred since the previous
antitrust review of_the licensee (s); (2) are
attributable. to the licensee (s); and (3) have

r In CLI-80-28, the Commission enunciated the criteria, but
deferred its actual decision regarding the petition to make a
significant changes determination that was before it. See South
Carolina Electric and Gas Company and South Carolina Public Service
Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-80-28,
11 NRC 817 -(1980). In CLI-81-14, the Commission denied the
petition. See South Carolina Electric and Gas Company and South
Carolina Public Service Authority, (Virgil C. Summer Nuclear
Station, Unit 1), CLI-81-14, 13 NRC 862 (1981).
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anti-trust implications that would most likely
warrant some Commission remedy.

Summer, 11 NRC at 824. To warrant an affirmative significant

change finding, thereby triggering a formal OL antitrust review

that seeks the advice of the Department of Justice on whether a

hearing should _ be held, the particular change (s) must meet all

three of these criteria. In its second Summer decision, the

Commission provided guidance regarding the criteria and, in

particular, the meaning of the third criterion in determining the-

significance of a change.

As .the staff recognized, "this third critarion
appropriately focuses, in several-ways, on what may be
'significant' about any changes since the last. . . review.
Application of this third criterion should result in
-termination of NRC antitrust reviews where the changes
are pro-competitive or have de minimis anticompetitive
effects." (Emphasis provided) The staff correctly
discerned that _the hird criterion has a furthert
analytical-_ aspect-regarding remedy:_ "Not only does [it)
require an assessment of - whether the changes would be
likely to warrant Commission remedy, but one must.also
consider the type of remedy which_such_ changes by their
nature would require." The third criterion does not
evaluate the change in isolation deciding only whether it
is pro or anticompetitive. It also requires evaluation-
of_ unchanged aspects of the competitive structure in
relation to the change to determine significance.

South Carolina Electric and Gas Company and South Carolina Public

Service Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-
.

81-14, 13 NRC 862, 872-73 (1981).

C. Change In or Addition of Non-Owner Operator
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Changes in a nuclear plant operator, without any change in

ownership, may also carry the potential of abuse of market power by

the operator. However, the staff has determined that a plant

operator who has no control over the marketing of the power or

energy produced from the facility will not, under normal

circumstances, be in a position to exert any significant amount of

market power in the bulk power services market associated with the

facility. The staff makes an effort in these cases to reach

agreement on a license condition requiring new plant operators to

agree to be divorced from the marketing or brokering of power or

energy from the facility in question and hold existing owners

accountable for the operator's actions. If the prospective new

operator and the owners agree to appropriate license conditions

that reduce the potential for impact on plant ownership or

entitlement to power output, as determined by the staff, the

application to add or change a non-owner operator is viewed as an

application falling within the de minimis exception for submitting

antitrust information provided for in 10 C.F.R. S 50.33a.

The Commission has exempted de minimis applicants from the

requirements to submit antitrust information and, therefore, the

publication for comment of such information, unless specifically

requested by the Commission. See 10 C.F.R. S 50.33a. The

Commission has determined that such applicants generally would have

a negligible effect on competition. See 44 Fed. Reg. 60715,

October 22, 1979. The staff has determined that, with an
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appropriate' license condition regarding the marketing and brokering

of power, the potential for a non-owner operator to have an affeet

on competition in the bulk power-market is effectively wit hated.

Therefore, such an operator is, as a practical matter, the same as

a de minimis applicant with respect to its ability to affect
,

competition. Normally, no further antitrust review of the non-i

,

! owner operator v211 be conducted by the staff.
!

:

1
j IV. FR EVI OUS _ S EABROOK. NR C... ANTITRUS T... R EVI EW 8

!
$ A. Construction Permit Review
i

!

3 By -letter dated December 4, 1972, the Attorney General issued

advice to '' Atomic Energy Commission pursuant to Public Service

-Company of. Hampshire's (PSNH), the lead applicant,8 application

for a. construction parait for the Seabrook Nuclear Power Station

Units No. 1 and No. 2. In its advice letter, the Department
~

expressed concern over several allegations by smaller power systems-

in the New England bulk power services market that they were unable

to: gain access to low cost bulk power supply on the same basis as

"PSNH was the majority owner with 50% of the plant at the time
the time of the Department's advice letter in 1973. Since this
-initial-review, there have been.several changes in ownership and

.

ownersh.ip shares in Seabrook. Existing owners are as follows: PSNH
(35.56942%); United Illuminating (17. 5 %) ;: - EUA Power Corporation
(12.1324%) Connecticut Light & Power Company (4.05985%); Hudson
Light & Power Department (0.07737%); Vermont Electric Generation
and Transmission. Corporative, Inc. (0.41259%); Montaup Electric
Company (2.89989%); Canal' Electric Company (3.523174); New England
Power' Company: (11.59340%); Taunton Municipal Lighting Plant
(0.10034%); and New Hampshire Electric Cooperative, Inc. (2.17391%)
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larger systems in the area. The advice let+.er stated that as a '

'result of a settlement agreement reached between the privately
i

owned and publicly owned systems in New England that there had been |
a " dramatic improvement in the relations among the various segments f
of the electric power industry in New England...." The Department |

:
emphasized the importance of the development of the New England |

Power Pool (NEPOOL) as a regional planning body that would enable

participation in bulk power services by all types of power entitles
throughout New England. The Department concluded,

i

that the creation of a tru3y open, non-...

exclusive NEPOOL means that all' systems can
,

have a dependable f2ame- work within wh!.ch to
obtain f air and nos-discriminatory access to .

econotical and reliable bulk power
supply.{ December 4, 1973 advice letter, p. 4)

]

. As a result of its review, the Department advised the Atomic Energy

commission that there was no need for an antitrust hearing pursuant

to the construction permit application for seabrook.

.

B. Operating License Review

I

As noted above, a prospective operating licensee is not required to

undergo a formal antitrust review unless the staf f determines that

there have been "significant changes" in the l'icensee's activities

or proposed activities subsequent to the review by the Department
,

of Justice and the staff at the construction permit stage. The

Istaff completed its OL antitrust review of Seabrook in January

u ,.- - ...- _ _ , - ._ , _.. _ ._ ...~.2.u -_ _- _ . . _ . - - . . ._. _ .~... _ .- _ - _ - _ - . - -- -.
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!
1986. The staff analysis indicated that, !

.

. . .NEPOOL, which was only two years old at the
time when the CP antitrust review was per-

,

formed, appears to have evolved into a !

framework ensuring access to reliable and
economical bulk power supply for all New :

England utilities. Two provisions of the !

original pool agreement were found to be
discriminatory against smaller utilities and

;

have since been removed. Further, .because +

Seabrook 1 has been designated as a pool- -

planned unit, access to seabrook 1 over pool .

transmission facilities of members is
guaranteed for all participants under the
terms of NEPOOL.'

,

Based in large part upon the successful formation and operation of <

NEPOOL, the staff concluded that the changes in the licensees'

activities as well as any proposed changes in licensees' activities ,.

do not represent "significant changes" as identified in the Summer f
decision and recommended that no formal OL antitrust review be
condteted. The staff's antitrust OL review was complated in |

February 1986 and cho Seabrook full power license was issued on
~

*

March 15, 1990.

C. EUA Power Review

By letter dated March 26, 1986, New Hampshire Yankee, acting as
'

agent for the Seabrook licensees, requested the staff to amend the

' Staff review of Seabrook licensees' changed activity, '

"Seabrook Station, Unit 1, public Services company of New
Hampshire, et al, Docket No. 50-443A, Tinding of No Significant
Antitrust changes," p. 57.

. . . , , - . . . . .-- .- . ..- - , - - . . - - - . . -.
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Seabrook construction permits (Units 1 and 2) to reflect the

purchase and transfer of an approximate 12 percent ownership share

in the Seabrook 3 i;.ity to EUA Power Corporation (EUA Pow tr), a

wholly owned sube adiary of Eastern Utility Associates of rt ston,.
i
i

Massachusetts. The amendment requested the transfer of 12 percent j

ownership to EUA Power and deletion of the following owners as '

Seabrook licensees: Bangor-Hydro-Electric Company (2.17391%); j

Central Maine Power Company (6.04378%); Central Vermont Public

Service Corporation (1.59096%); Fitchburg Gas and Electric Light-

.

Company (0.86519%); and Maine Public Servie.e company (1.46056%) .

Even though a sister company, Montaup Electric company (both are

wholly owned by Eastern Utilities Associates), had previously ;

undergone an antitrust review in conjunction with its participation I

in seabrook, EUA Power represented a new owner prior to issuance of
F

the Seabrook full power operating licensee and was required to '

undergo a formal antitrust review by the Department of Justice. ,

Accordingly, EUA Power submitted pertinent 10 C.F.R. Part 50, ;

'

Appendix L information to the staff regarding its operations and
competitive activity. A notice of receipt of this information, ;

which provided the opportunity for a 60 day comment period on the

antitrust issues regarding the proposed ownership transfer, was

published in the Federal Register on May 23, 1986.
t

.

By letter dated July 1, 1986 the Department advised the staff that

there was, '

.. _ . - __ _ . - . _ . . . . _ . , _ _ _ ____._._._.__...____._._,-,_u;
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... no evidence that the proposed i
participation by EUA Power Company in the i

Seabrook Units would either create or maintain I

a situation inconsistent with the antitrust |
'

laws under Section 105(c). We do not,
therefore, believe it is necessary for the I

Commission to hold an antitrust hearing in
this matter. (Department of Justice advice i
letter, p.1)

The Department's letter was published in the Federal Register on

July 17, 1986 and provided for interested persons to request a

hearing and file petitions to intervene. There were no such
.

requesta and the staff issued an amendment (No. 9) to the Seabrook I

construction permits authorizing the transfer of ownership

effective upon completion of the transfer of ownership shares which

was consummated on November 26, 1986. In this instance, there was

no.need to apply the significant change threshold criteria to the

EUA Power amendment review and address the issue of whether the '

Department of Justice should conduct the review or the staf f should

issue a significant change determination because the request for

ownership change occurred prior to' issuance of the full power

operating license and consequently, the review involved an

amendment to the construction permit and followed construction

!
permit review procedures.

.V. CIANGES AT SEABROOK.AFTER ISBUANCE OF THE INITIAL OL

The instant amendment requests to transfer PSNH'S ownership in

seabrook to a proposed new entity, NAEC, and change the plant

operator from New Hampshire Yankee to a proposed new operating
.

-r- _ _ - . ,,-m, . _. , _ _ . - _ _ .
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entity, NAESCO, represent direct outgrowths of the bankruptcy

proceeding initiated by PSNH in January 1988. Though the

bankruptcy proceeding and PSNH's financial status are not the f ocus

of the instant review, it is significant to note that PSNH is

dependent upon Seabrook as its principal source of generating

capacity and operating revenue. This dependence on one source of

operating revenue left PSNH highly susceptible to fluctuations in

the businees cycle that affect different regions of the country at

dif ferent periods in the cycle. During the mid 1980's commerce and

industry in New England were growing dramatically. Economic growth

exceeded projections for planned electric generating capacity."
However, as rapidly as the New England economy advanced in the mid

'

1980's, it declined equally a fast in the late 1980's. PSNH flied

for bankruptcy in January 1988 and EUA Power Corporation, another
i

Seabrook co-owner heavily dependent upon the sale of Seabrook power

and energy, filed for bankruptcy in early 1991.

There sere other factors that contributed to PSNH'S financial

difficulties in the 1980's, e.g., development and approval of
,

emergency evacuation plans for Seabrook and state regulatory
proceedings involving allowance of Seabrook costs in PSNH'S rate

"EUA Associates, parent company of Montaup Electric Company,
a co-owner of Seabrook, formed EUA Power Corporation specifically;

'

to purchase a 12 percent ownership share in Seabrook to meet an
unexpected strong demand for electric power in New England during
the late 1980's and 1990's. John F.G. Eichorn, chairman of EUA
Associates, was quoted by the Providence, Rhode Island Journal
newspaper, as citing NEPOOL electricity demand estimates showing "a
serious shortfall developing in New England, which we at EUA are
determined to help eliminate." Journel, April 10, 1986.

I
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base. All of these factors culminated in PSilH filing for

bankruptcy and the resultant proposal by NU to acquire PSNH. The

proposa.'s adding a new owner and a new operator of the Seabrook

facility are the principal changes the staff must address in its

post OL significant change antitrust review. The staff must

determine whether the new owner or the new operator will create or

maintain a situation inconsistent with the antitrust laws.

VI. ZERC AND BEC REVIEYR

Pursuant to the requirements and jurisdiction of both the Federal

Power Act and the Public Utilities Holding Company Act of 1935, NU

filed applications with the Federal Energy Regulatory Commission

(TERC), on January 5, 1990, and the Securities and Exchange

commission (SEC), on October 5, 1989, respectively, seeking

approval of its proposed merger with PSNH. In light of the fact

that similar competitive issues are currently being addressed in

proceedings at the FERC and SEC and that the findings reached in

the FERC and SEC proceedings will be considered by the staff, a

brief synopsis of these proceedings follows.

A. FERC proceeding

.

Northeast Utilities, acting through a service company called NUSCO,

sought approval under Section 203 of the Federal Power Act

(enforced by the PERC) to acquire the jurisdictional assets of

__ . . . . .. . . . . . . . .
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.

!

PSNH. Section 203 of the rederal Power Act (TPA) requires the FERC
*

to make a determination as to whether the proposed acquisition or

merger will be consistent with the public interest. Though the TPA |
!

does not specifically charge the TERC with weighing the competitive |

implications of the merger or sequisition in terms of injury to

competition-or the competitive process in identifiable markets, in

the recent past, the TERC has considered these competitive concerns

as - inputs to its ultimate determination as to whether the

combination creates more benefits than costs, i.e., is in the '

public interest.

,

on March 2,1990, the FERC issued an order granting intervention

by all requesting parties and also granted a NU motion to expedite

the hearing schedule by requiring that an initial decision be

issued no later than December 31, 1990. Af ter extensive discovery,

depositions and oral argument, the FERC administrative law judge

( AIJ) , Jerome Nelson, issued an initial decision on December 20,
3990."

""On March 7, 1990, NU submitted its direct case, which )consisted of the prepared testimony and exhibits of six witnesses.
-After extensive discovery, including numerous depositions of NU, *

Staff, intervenor and third party witnesses, the Staff and
intervenors filed their respective direct cases on May 25, 1990.

'The direct cases of staff and intervenors included the prepared ,

testimony and exhibits of 49 witnesses. On June 25, 1990, Staft
and -intervenors filed cross-rebuttal cases through the prepared
testimony and exhibits of.19 witnesses. On July 20, 1990, NU filed
its rebuttal case through the prepared testimony and exhibits of 12
witnesses.- Twenty-five days of hearings were held during August
and September of 1990. Thirty-five witnesses were cross-examined,
and 809 exhibits were admitted into evidence. Briefs and reply

| briefs were filed in October of 1990. Four days of oral argument
j' ended on November 13, 1990." (AIJ Initial Decision, p. 6) .

I

- - _ _ _ , . . . . . . - , , _ ~ . , , . . . . . ~ . _ _ . _ . . _ _ , . _ _ , . . - . , - - . . - ~ _ , , . . ~
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t

:

The A1J made several findings in his initial decision, however, the !
,

findings most relevant to the NRC post OL amendment review concern |
t

the effect the merger will have on the New England bulk power !

services market. The ALJ's initial decision indicated that without ,

!

a detailed set of merger conditions, the "NU-PSHH merger would have

anti-competitive-consequences." The A14 found that,

the merger would have anticompetitive impacts '

by giving the merged company vast cohipetitive !
strength in selling and transmitting bulk '

-power in New England, and in a- regional
submarket called " Eastern REMVEC" (Rhode
' Island and Eastern Massachusetts). (Jd.,

-

p.15)
.

The A14 indicated that the merged company will control 92 percent

of the transmission capacity presently serving New England.
9

This control would give the merged company the |
power to demand excessive charges for
transmission, or to deny-it altogether, while

,

favoring its own excess' generation at high >

prices. (Jd., p. 16)
,

>
,

The A1J concluded that merged NU-PSNH will control the principal
T

transmission. access routes from northern New England to southern

New England as - well as- 72 percent of the New York, New England

transmission corridor path.

Because PSNH " controls the only transmission
lines linking Maine and New Brunswick to the
rest of New England"..., Eastern RENVEC
utilities--will necessarily have to deal with

'

the merged company'in order to get power from
those areas. The merged company's control ;r

i

- ,-,.. ,,, _ 2.u._ _2.._. ~._ _ _ _ ._ _ _ _ ... _ __ _ .. _. _ _ __. - . - , . _ , , . . _ . _ . _ . _ . _ _ . . _ _ _ --
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would also extend to access from New York...
NU controls 72% of the New York-How England
" interface"... and needs only a small portion
of that share for its own use. (Jd.)

.

The A1J's initial decision recommended that the TERC approve the

merger only if specific merger conditions were agreed upon by the

merging parties. There are two principal conditions discussed by

the AIJ designed specifically to address the new NU-PSNH's market

power and particularly any potential for abuse of this newly

created market power vis-a-vis other power systems in New England.
,

The first condition is basically a rework of a proposal initially

offered by NU-PSNH dealing with the merged company's policy

regarding transmission over its power grid. A set of General

Transmission Commitments was developed by the AIJ which dealt with

various degrees of priority access and time horizons depending upon

the individual power supply situation in question. This policy

commitment, according to the AIJ, would reassure non-dominant power

systems in New England a form of meaningful access to the

transmission f acilities required to fulfill their bulk power supply

requirements.

The second major condition that addresses the transmission

dominance of the new NU-PSNH is termed the, "New Hampshire corridor

Proposal." This proposal serves to open up the flow of power from

Canada to New England and from northern New England to the heavily

populated southeastern portion of New England. The Corridor

Proposal allocated a total of 400 MW of transmission capacity with

c
- - - _ -
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200 MW allocated to New England Power Company and 200 MW allocated

to southern New England utilities. These two transmission

proposals recormended by the FERC ALJ are the most relevant to the

staff's review of New Hampshire Yankee's requests to change

ownership and the operator of the Seabrook facility.

On August 9, 1991, the FERC conditionally approved the NU merger

with PSNH. To mitigate the merger's likely anticompetitive

ef f ects, the FERC strengthened NU's General Transmission Commitment

and noted that it will construe NU's voluntary commitment very

strictly. NU can not give higher priority to its own non-firm use

than to third party requests for firm wheeling in allocating

existing transmission capacity. The FERC also ruled that

independent power producers and qualifying facilities are eligible

for transmission access on the New Hampshire Corridor. See

Northeast Utilities Service Company (Re Public Service Company of

New Hampshire) FERC slip op. No. 364 (August 9, 1991).

B. SEC Proceeding

NU filed an application with the SEC for approval under the Public

Utility Holding Company Act of 1935 (PUHCA) of its proposed zerger

with PSNH. The SEC issued a notice of the filing of the

application on February 2, 1990 (Holding Co. Act Release No.

25032). Fourteen hearing requests from 41 separate entities were

received and four of these requests, representing 21 entities, were

. . . _ ._--
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subsequently withdrawn. Moreover, eight entities filed comments or

notices of appearance. The segment of the SEC review most relevant

to staff's post OL amendment review revolves around Section

10 (b) (1) of the PlTHCA that requires the SEC to consider possible

anticompetitive effects of the proposed NU-PSNH acquisition. The

SEC in a Memorandum Opinion dated December 21, 1990 approved HU's

proposed acquisition of PSNH--indicating that all PUHCA

requirements, including Section 10(b)(1), had been fulf111ed. In

its initial decision, the SEC stated that,

Given the approximate size of the Northeast--
PSNH system and the -resultant economic
benefits discussed herein. . . , we conclude that
the Acquisition does not tend towards the
concentration of control of public utility
companies -of a kind, or to the extent,
detrimental to the public interest or the
interest of investors or consumers as to
require disapproval under section 10 (b) (1) .
Section 10(b) (1) is satisfied. (SEC Initial
Decision, p. 40)

The SEC's analysis, as reflected in its initial decision, considers

the economic benefits associated with a merged NU-PSNH and not so

much the potential for abuse of market power that may be enhanced

- by the.nergn. -The initial decision states that the,

,

transfer to North Atlantic will merely move
the asset from one Northeast subsidiary to
another. and should have no. impact on
competitive conditions. (Id., p.58)

The SEC order approving the merger was appealed by two intervenors

in the SEC proceeding--the City of Holyoke Gas and Electric

!
,

--,..,v- . - - - -
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Department and the Massachusetts Municipal Wholesale Electric |

Company (petitioners). Petitioners filed a request for rehearing

of the initial decision, arguing that the SEC erred in approving |

the NU-PSNH acquisition by failing to provide sufficient analysis ,

of the anticompetitive effects of the acquisition. Petitioners
;

based much of their argument for rehearing upon the TERC A1J's

December 20, 1990 decision which indicated that an unconditioned !

NU-PSNH merger would have significant anticompetitive ef f ects upon

the New England bulk power services market.

In a Supplemental Memorandum opinion and order (Supplemental ,

Memorandum) dated March 15, 1991, the SEC granted petitioners a

reconsideration of the SEC's initial decision,

t

In our December order, we recognized that the
Acquisition would decrease competition, but
concluded that the Acquisition's benefits-
would outweigh its anticompetitive effects. .

The petitioners challenge this determination,
arguing that the Commission ignored the
anticompetitive effects of the merged
company's control of transmission facilities
and surplus power. (Supplemental Memorandum,
P.3)

The SEC's Supplemental Memorandum indicated that its initial

decision focused more on the size and corporate structure of NU-

PSNH rather than the merged company's ability to control access to

transmission or' evMss capacity. The Supplemental Memorandum

stated that even though the SEC's principal focus was on the size

and structure of the merged company, the competitive access issues ,

.

-,--,--,y .,y- y,-_ ~ - , - g --- -wws-,.,- - - , - . . - . . , . ~ -w,.m-.-s...,,,e--- ,r,--,.,s-w-w-,,.m- - - , - , , , - - , - , ,----.,-,-w,-,_,s.- ,,,
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were considered and the SEC concluded that, "The merged company's

control of both transmission lines and surplus bulk power raises

the potential for anticompetitive behavior." (Supplemental

Memorandum, p.5) However, the SEC relied upon the transmission

commitments made by NU to mitigate any possible anticompetitive

ef fects of the merger.12

The Supplemental Memorandum recognized that both the SEC and the

FERC "have statutory responsibilities with respect to the.

anticompetitive consequences of mergers in the public-utility

industry". (Id., p.6). However, the SEC also recognized that the

focus of the Federal Power Act and the Public Utility Holding

Company Act are different in that each agency pursues

administration of each act with different goals for regulating

members of the electric utility industry. As a result, the SEC

deferred the question of anticompetitive consequences and its

ultimate approval of the proposed merger to the FERC.

Because the FPA is directed at operational
issues, including transmission access and bulk
power supply, the expertise and technical
ability for resolving the . types of
anticompetitive issues raised by the
petitioners lie principally with the FERC.
When the Commission, (SEC), in determining
whether there is an undue concentration of
control, identifies such issues, we can look

12
.h.. initial FERC decision found the commitments made by NU

to be insuf ficient to remedy the potential anticompetitive ef fects
of the merger and recommended additional terms and conditions be
imposed upon the merged company as a condition for FERC approval of
the merger.

1

i- - - .- - - ..
.. . . . . . _ _ . . . . . . . . . . . . . . . . . . . . . . . _ . _2
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to the FERC's expertise for an appropriate
resolution of these issues. Acccrdingly, we
condition our approval of the acquisition upon
the issuance by the FERC of a final order
approving the merger under section 203 of the
FPA. (Id., p.9)

VII. AMENDMENT APPLICATIONS COMMENTS RECEIVED BY THE STAFF

The staff, in accordance with 10 C.F.R. $ 2.101 (e) (1) , published

receipt of New Hampshire Yankee's request to amend the Seabrook OL

in the Tederal Register and provided interested parties the

opportunity to comment on the antitrust issues raised by the
proposed acquisition on February 28, 1991.u The staff received

comments from the following entitles or their representatives: 1)

New Hampshire Electric Cooperative (Ap.11 1, 1991,); 2)

Massachusetts Municipal Wholesale Electric Company (April 1,1991);

3) City of Holyoke cas and Electric Department (April 1, 1991); 4)

Hudson Light and Power Department (April 4, 1991); and 5) Taunton

Municipal Lighting Plant (April 10, 1991). By letter dated April

22, 1991, counsel for Connecticut Light and Power Company and PSNH

responded to these comments." The comments from participants in

the TERC and SEC proceeding by and large mirrored the positions

taken by the commenters in those proceedings. The comments

"A similar notice regarding the change in operator from New
Hampshire Yankee to NAESCO, was published in the Federal Register
on March 6, 1991.

" By letter dated June 13, 1991, City of Holyoke cas and
Electric Department (HG&E) replied to the Connecticut Light and
Power (CL&P) and PSNH response. By letter dated July 9,1991, CL&P
and PSNH responded to the HG&E reply. By letter dated July 22,
1991, HG&E replied to the CL&P and PSNH July 9, 1991 response.

,

, , _. __.
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received are summarized below with the staff analysis of each

Comment.

A. New Hampshire Electric Cooperative (NHEC)

Corrent

NHEC is a transmission dependent utility (TDU), i.e., " entirely

dependent on NU or PSNH for their bulk power transmission needs".

NHEC states that without access to NU's or PSNH's transmission
.

f acilities it cannot actively compete in the New England wholesale
,

bulk power services market. NHEC asserts that the proposed

acquisition of PSNH by NU will concentrate its on'y source of

essential transmission service in the hands of its principal

competitor. NHEC cites the initial FERC decision as evidence that

the proposed merger, if unconditioned, will have an adverse impact

on the competitive process in the New England bulk power services

market. NHEC also states that recent developments which have not

been a part of the FERC record are relevant to the NRC review

associated with the Seabrook post OL amendment applications.

NHEC wishes to purchase partial requirements power from another

supplier, New England Power Company (NEP), rather than PSNH. NHEC

and NEP entered into a long-term power supply contract on

January 9, 1991; however, NHEC needs access to PSNH's transmission
,

grid to receive the NEP power. PSNH has indicated that NHEC is

contractually prohibited from taking any other off system power

purchases during the tern of its power supply contract with PSNH

|

,
. ._ . .. ____ __ _ ____- -
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and as a result PSHH would not approve use of its transmission grid

until the contractual dispute between PSNH and NHEC is resolved. !
!

|

!

HHEC contends that the proposed acquisition of pSNH by NU is

anticompetitive and under the NRC's Summer criteria, represents a

"significant change". NHEC seeks relief by requiring HU to, ;

i

. commit bef ore this Commission that it ;
'

. .

will-provide NHEC all transmission needed for
NHEC to purchase power from other i

sources . . . .

,i

Staff Analysis

The staf f believes that the issue described by NHEC in its April 1,

1991 filing to the staf f primarily involves a contract dispute with

PSNH and NU'over transmission rights pertaining to power purchases t

i

'by NHEC from New Brunswick. Presently, NHEC is taking partial

requirements wholesale power from PENH under a 1981 contract. A j

dispute has arisen between NHEC and PSNH (now NU, given its
,

proposed-acquisition of PSNH) regarding the terms under which the

contract can be terminated. PSNH states that the contract requires !

NMEC to provide five years notice prior to cancelling the contract

and switching to a different supplier. NHEC states that the

contract provides for termination upon NHEC joining NEPOOL and that

the recent NMEC-NEP purchase agreement and NHEC's ownership

interest in Seabrook provide the basis for NEPOOL membership.

!

|
This contract dispute, which forms the linchpin for NHEC's argument

t

-

|'
;
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i

that it is dependent upon NU's transmission grid is presently being

interpreted before the FERC. The staff believes that it is ,

appropriate for this dispute to be resolved under the auspices of
the FERC's jurisdiction over wholesale poVer and transmission

I

tariffs and the terms and conditions associated with such

agreements. The staff sees no need for the NRC to enter into a
f

contract dispute that is under review by the FERC. Should the

PSNH-NHEC contract dispute be resolved in NHEC's favor, i.e.,
!

enabling NHEC to terminate the contract without giving a five year
.

fnotice, the merger condition recommended by the FERC AIJ and
Icommitments made by NU to provide transmission dependent utilities

transmission services (cf., PSNH and Connecticut Power & Light -

Compan" Comments to NRC staff dated April 22, 1991, pp. 29-30),

should adequately resolve the competitive concerns raised by NHEC.

B. Massachusetts Municipal Wholesale Electric Company (MMWEC) i

comment

MMWEC is a co-owner (11.59344) of the Seabrook plant. In its

comments to the NRC, MMWEC states that the proposed acquisition of

PSNH by NU is anticompetitive, notwithstanding the merger

conditions recommended by the FERC AIJ , and suggests that the

Director of the office of Nuclear Reactor Regulation find, pursuant

to Summer, that significant changes have occurred since the
"

Attorney General's advice letter was issued in December 1973.

MMWEC contends that the standard of review of mergers required by

. .. -. , -- - - - . - . . - - = -. - . . - - - . - - - . . - . - - . -
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the FERC under the FPA is different than that required by the NRC

under the Atomic Energy Act. MMWEC states that this difference

permits anticompetitive acquisitions under the TPA if it is

determined that the public interest is served by the acquisition )

(or merger), whereas the NRC. must address the competitive I

implications of activities of licensees " irrespective of any

compelling public interest." (MMWEC cor.anents, p. 3)

Moreover, MMWEC requests the NRC to address the anticompetitive

aspects of NU's management and operation of Seabrook--an area not

covered in the FERC ALJ's initial decision. According to MMWEC, ;

NU is executing a plan whereby it has
separated the Seabrook management function and
ownership function from each other and
utilized its market power to insulate itself,
those functions and its other affiliates from
any liability, except liability imposed by
willful misconduct. (Id., p.5)

MMWEC's concerns revolve around a July 19, 1990 agreement reached

among Seabrook owners holding approximately 70 percent of the

facility. This agreement provides for the transfer of the managing i

and operating agent from New Hampshire Yankee to a proposed wholly

owned NU subsidiary, NAESCO. An exculpatory clause in the July 19,

1990 agreement, according to MMWEC,

,

. would not only free NAESCO and its. .

affiliates from harm done directly to MMWEC,

but also from responsibility for third party
|

claims by others against MMWEC for any hara

|
related to Seabrook. MMWEC cannot insure any

|

|

L
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reckless or negligent conduct of the Managing
Agent or its affiliates. (Jd.)

MMWEC requests the NRC to act to prevent NU from maintaining a

situation inconsistent with the antitrust laws. MMWEC suggests

that the NRC condition the approval of the license transfer to

" require appropriate amendment of the Joint ownership Agreement and

to prohibit NAECO, & . NAESCO and their affiliates from freeing

themselves from liability for misconduct." (Jd., p.6)

Staff Analysis
,

MMWEC's principal concern is that NU used its market power in an

anticompetitive manner in formulating a July 19, 1990 agreement

that established parameters by which the Seabrook f acility would be

managed and operated. Moreover, MMWEC asserts that this agreement

frees, ,

.NAESCO and its affiliates from. .

harm done directly to MMWEC but also
from responsibility for third party
claims by others against MMWEC for
any harm related to Seabrook.
(MMWEC comments, p. 5)

MMWEC has failed to show how NU has used (abused) its market power

in bulk power services in formulating an agreement to install a new

managing agent for Seabrook. MMWEC asks the NRC to condition the

license transfer by requiring amendment of the Seabrook " Joint

Ownership Agreement", to, effectively, make NAECO and NAESCO more

accountable for their actions pursuant to their ownership and

operation of the Seabrook facility respectively. Based upon the
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I

data available to the staf f, it appears as though the July 19, 1990

agreement was consummated in conformance with the Seabrook Joint

ownership Agreement, as amended, and not as a result of any abuse

of market power on the part of NU. The staff believes MMWEC's |

|

concerns over the degree of liability it must absorb should NAESCO l

in any way mismanage Seabrook are concerns of a contractual, not i

competitive, nature and should be raised and addressed before an

appropriate forum for these matters, not the NRC.

.

Moreover, 'as recognized by MMWEC at page three of its comments, the

staff considered the possibility of a new plant operator having an

influence over competitive options of the new owners of Seabrook.

For this reason, af ter discussions with the staff, HAEsco agreed to

a license condition divorcing itself from the marketing or

brokering of power or energy produced by Seabrook. The license
,

condition was designed to eliminate NAESCO's ability to exercise

any market power, if evident, and obviated the need to conduct a

further competitive review of NAESCO. For the reasons stated

above, MMWEC's request to condition the Seabrook license that frees

it from NAESco's liability should be denied. |

i

C. City of Holyoke Gas & Electric Department (HG&E)

Comment

HG&E is a municipally owned electric system serving primarily

western Massachusetts. "HG&E lies within the service territory of

Western Massachusetts Electric Company ("WHEC0"), a wholly-owned
,

.
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subsidiary of NU." (HG&E comments, p.2) HG&E generates no power on

its own and relies heavily on the transmission facilities of PSNH

to supply approximately 36 percent of its load from the Point
Lepreau nuclear plant in New Brunswick, Canada. According to HG&E,

The increase in control that the merged entity
will exercise over generation (including power
from Seabrook) and transmission capacity in
New England represents a "significant change"
from the activities of the current licensee--
an independent PSNH. (HG&E comments, p.3)

HG&E contends that NU-PSNH will vield significantly more market

power than a stand alone PSNH and given the existing competitive

relationship between HG&E and NU, the merged entity, without

adequate license conditions and structural alterations in the
market, will be able to severely restrict or at a minimum, control
the cost effectiveness of a large portion of its power supply that

presently flows over PSNH's transmission facilities from New

Brunswick.

control over generation capacity greatly
reduces the opportunities available to
purchase power from other utilities in the
region; control over transmission capacity
eliminates or reduces the ability of HGEE and
others to purchase power from utilities
outside of New England. (Id., p. 6)

Moreove'r, HG&E asserts that many of the benefits associated with

NEPOOL operation--identified by the Department of Justice and the

staff in previous reviews--may be negated by the merged company's

" sufficient veto voting power" over proposals put forth by the
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NEPOOL Management Committee. HG&E characterizes this change in
,

l

market power as a "significant change" requiring a full review of
the antitrust impacts of the proposed merger, including an analysis

by the Attorney General of the antitrust impact of the proposed

license transfer.

HG&E addresses ongoing reviews of HU's proposed acquisition of PSNH

before other federal agencies and concludes that NRC's antitrust

review candate in Gection 105c of the Atomic Energy Act more

clearly relates to review of anticompetitive conduct whereas the

reviews at the FERC and SEC seem to be more public interest

oriented. Consequently, HG&E asserts that the NRC should not

assume that these other reviews will adequately condition the

proposed merger to remedy the r.erious competitive issues that the

merger would create. HG&E urges the NRC to deny the proposed

merger, yet if approved, suggests that NRC require prior approval

by the FERC and SEC, and in addition, 1) require NU-PSNH to

transmit Point Lepreau power to HG&E for the term of any extended

HG&E/ Point Lepreau power supply contract with equivalent terms to

its current contract, and 2) require NU to divest its subsidiary,

Holyoke Water Power Company (HWP) or consolidate HWP into another

NU subsidiary, Western Massachusetts Electric company, thereby

subjecting HWP to state regulation as a public utility.
Staff Analysis

HG&E asks the NRC to initiate a full antitrust review of the
proposed merger, considering all of the antitrust effects of the
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proposed merger pursuant to Section 105c of the Atomic Energy Act.

"Such review would include an analysis by the Attorney General of

the antitrust impact of the proposed license transfer. 42 U.S.C.

SEC. 213 5" (HG&G comments , P. 3 ) At the conclusion of such a review,

HG&E recommends that the NRC deny the proposed license transfer or

approve the transfer with license conditions over and above those

recommended by the FERC ALJ.

As indicated supra (cf., Section III herein), the staff takes into

consideration the record establised during related federal agency

reviews of the change in ownership. The FERC proceeding and the

accompanying recommendations for competition enhari.:ing merger

conditions were factors the staff considered in evaluating the

instant proposals under the significant change criteria. The staf f

believes the presence of licease conditions recommended by the FERC

mitigates the possibility of anticompetitive effects ensuing from

such a merger as well as the need for a more formal antitrust

review by the Department of Justice. For the reasons stated above,

the staff recommends denying HG&E's requests to deny the proposed

merger or initiate a formal antitrust review that incorporates an

analysis by the Attorney General.

Considering the license conditions associated with the proposed

acquisition of PSNH by NU, the staf f recommends denying in part and

approving in part HG&E's request to attach the FERC and SEC merger

conditions and impose two additional conditions as a requirement

_ _ _ _ ___
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for consummation of the acquisition. The staff has relied heavily

on the record established to date in the FERC proceeding and in

!light of the procompetitive merger conditions proposed by the FERC

A1J would recommend approval of the license transfer. The SEC in

its supplemental Memorandum opinion dated March 21, 1991 deferred

its ruling-on the competitive aspects of the proposed merger to the

FERC.
,

The staf f recommends denying HG&E's request to the NRC to condition

the license transfer upon two additional requirements, one

providing, in effect, a life of service transmission contract for

HG&E's Point Lepreau power and another requiring NU to divest a {

wholly owned subsidiary in competition with HG&E. There has been

nothing established in the FERC record or in the instant proceeding

that indicates that HG&E would have been able to renew its

transmission contract with PSNH or its power supply contract with

!New Brunswick upon termination of the existing contracts in 1994.
,

-NU, as PSNH's parent company, has not indicated that it plans to

deny HGEE transmission capacity to New Brunswick af ter the proposed
'

merger is consummated. NU has stated that - this transmission

corridor to New Brunswick will be offered to "all comers," as it

were. It-appears as though HG&E will be in competition with other ,

potential buyers of Point Lepreau power for both transmission and

power and energy. The staff sees no reason to assist HG&E over any

other . competitor' in this - regard. Should HG&E enter into a ,

transmission contract with Nil-PSNH and find the terms and

, _ ___ _ _ _ . _ _ _ _ _ . _ , _ . _ _ _ _ _ . _ . _ . . . _ _ _ . , _ , _ . _ _ _ _ _ . . _
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conditions in any way anticompetitive, the staff believes the FERC

is the proper forum for resolution of tariff issues. The FERC i

initial decision recognized the increase in market power resulting

from the NU-pSNH acquisition, yet recommended conditions to

mitigate any abuse of this newfound power.

The merged company -- with vast power over
transmission and control of surplus power --
must of fer viable wheelina service in order to
alleviate potential anti-competitive
consequences. (FERC Initial Division, p. 48).

(Emphasis added).

Moreover, the FERC A1J approved the request by HG&E to require NU I

to establish the position of " ombudsman" to review NU's service and

eliminate the possibility of any anticompetitive consequences

resulting from NU.'s substantial market power in transmission and

surplus power in the New England market. Additionally, the FERC

'

AL7 indicated that,

The ombudsman is not the only avenue for
dissatisfied customers. The Commission's
Enforcement Task Force maintains a " hotline"
... through~which complaints can be received.
(FERC Initial Decision, p. 49)

The staff believes these actions taken by the FERC adequately

address HG&E's concerns over abuse of NU's post merger market

power. For this reason, the staff does not believe that HG&E has

established a basis for the staff to conclude that there is a

significant change warranting an antitrust review. Furthermore,

there is no basis for the staff unilaterally to impose conditions

. - _ . - - . - _ - , _ - . . - . - _ - . - - . . .-



_. _ _ . _ __ _ . _ . _ . _ _ _ _ _ _ _ _ . _ . __

'

. . . . .

e

' -40-

4

on the transfer of the license providing for a life of service

transmission contract.

.

Regarding HG&E's second condition, the staff believes that no
record has been established to justify HG&E's request to divest

t

Holyoke Water Power Company from NU. According to the TERC initial

decision, "The City (HG&E) is covered by the protection given the-
f

TDUs, and is entitled to no more in this regard." (FERC Initial
Decision, p. 50) Accordingly, divestiture of HWP does not seem

warranted solely to, " eliminate NU's incentive to eliminate injury

to HG&E...." (HG&E comments, p. 10; emphasis added). The staff
'

recommends denying HG&E's request to divest HWP from NU.

D. Hudson and Taunton

coment <

The Taunton Hunicipal Lighting Plant (Taunton) and the Hudson
~

Light and Power Department (Hudson) are both owners of the Seabrook
,

facility. Taunton and Hudson are both members of the Massachusetts

Municipal Wholesale Electric Company and both have requested the .

NRC to adopt MMWEC's comments submitted to the NRC via letter dated

April 1,-1991.

Staff Analysis '

As indicated supra, the staff recommended denying MMWEC's request

to further condition the Seabrook operating license to free MMWEC

from any liability to existing owners that may resul'c from the

proposed license transfer. In light of the fact that Hudson and

_ - , _ - __ _., . _. __ ._ _. - __ _ __
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Taunton adopted MMWEC's comments, the staff also recommends that

their requests be denied.

VIII. FRC_ STAFF FINDINGS

A. Change In ownership

The ownership transfer of over 35 percent of Seabrook potentially

represents a change in the degree of control over the operation of

the nuclear facility. However, as indicated supra, the FERC has

considered the anticompetitive consequences of the proposed merger

and a set of extensive merger conditions was proposed by the FERC

administrative law judge regarding New Hampshire Yankee's proposals

to transfer ownership and operation of the Seabrook facility. In

this regard, the staff has relied heavily upon the record

established in the TERC initial decision in its review of the-

instant amendment applications. The FERC merger conditions were

designed specifically to mitigate any potential competitive

problems associated with the proposed acquisition of PSNH by NU.

The staff has reviewed the proposed transfer of ownership share in

the Seabrook facility from PSNH to NU for significant change since

the last antitrust review of the Seabrook licensees, using the

criteria discussed by the Commission in Summer. (Cf. Section III

herein) The amendment request was dated November 13, 1990, after

the previous antitrust review of the f acility and therefore the

- -.
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~ first Summer criterion, that the change has occurred since the last

antitrust : review, is satisfied. The second Summer criterion is

satisfied in that the change 'is the result of the bankruptcy

proceeding -initiated hy- PSNH in January 1988 and as such is

" reasonably attributable to the licensee [s] in the sense-that the

licensae[s1 ha[ve) haa v>M .clent causal relat.jpaship to the change

that - it _ vould not be unfair to permit it to trigger a second

antitrust review." Summer, 13 NRC at 871.

This leaves for consideration the third Summer criterion, that the

change has antitrust'implicationc that would be likely to warrant

Commission remedy. The Commission in Summer adopted the staff's

. view _that application. of _ the third criterion should result in

termination of NRC antitryst reviews where the changes are pro-

competitive or have de minimis anticompetitive effects. See Id..
.

-at 872. The Commission further stated "the third criterion does

not evaluate the change in isolation deciding only whether it is

pro or anticompetitive. It also requires evaluation of unchanged

aspects or the competitive structure in relation to the change to

determine significance." Id.

The . staff believes that the record- developed in the FERC

proceeding involving the NU-PSNH acquisition adequately portrays

the competitive-situation in the New England bulk power services

market and that the anticompetitive aspects of the proposed changes

i are being addressed in the FERC proceeding. The staff further
i

!
i

. . . . .. - _ _ - . . .. - . _ _
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believes:thatithe actions being taken by the FERC will adequately '

: address concerns regarding the anticompetitive ef fects of NU's post

merger market power such that_the change in ownership as approved .

'
by the FERC will'not have implications that warrant a Commission-

remedy. Consequently, the third Summer criterion has not been

satisfied.

Each of the significant change criteria discussed in Summer must be

met to make an affirmative significant change finding. In this
.

-instance, the third criterion has not been met.

B.. Addition Of Non-Owner Operator

-In light of the _ license condition developed by the staff and agreed

to by.NU, NAESCO.(the proposed new plant tperator), and the other

Seabrook licensees, prohibiting NAESCO from marketing or brokering

power or energy produced from the Seabrook plant and holding all
'

: other Seabrook licensees responsible for NAESCO's actions pursuant-
_

.to marketing or brokering of Seabrook rower, the staff believes.the

change in plant operator from New Hampshire Yankee to NAESCO will

-not have. antitrust relevance.

i

IX. CONCLUSION

For;the reasons-discussed above, and after consultation with the

DOJ, the -staf f recommends that the Director of the Office of

, _ _ __ . . . ,_ . _ - _ . _ _ _ _ _ _ _ . _ _ _ .
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Nuclear Reactor Regulation conclude that further NRC antitrust

review of the proposed change in ownership detailed in the

licensee's amendment application dated November 13, 1990, is not

advisable in that, based on the information received and reviewed,

a finding of no significant change is warranted. The staff further

has determined that antitrust issues are not raised by the request

to add NAESCO as a non-owner operator to the Seabrook license,

i

!

I
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February 13, 1992 :

'

1 Docked No. 50-443A

i ; Alan J. Roth, Esq. ;

Spiegel and McDiarmid.
1350 New-York Avenue,_N.W.
Suite 1100
Washington,7 D.C. - 20005- ;

Re:J Seabr$ok_ Nuclear Station, Unit 1:
No Significant Antitrust Change Finding _

Dear Mr. Roth:-
-

Pursuant to the antitrust review of the anticipated corporate (
combination between Northeast Utilities and Public Service
Company of New Hampshire and_the proposed change in ownership in
Seabrook Unit 1 that will result from this combination, the
Director:of1the' Office of Nuclear Reactor Regulation has made a
finding in accordance with-Section 105c(2)' of the Atomic. Energy

'Act of 1954,'as amended,_that no significant antitrust changes +

have: occurred-subsequent to the previous antitrust review of- |

Unit 1 of the Seabrook Nuclear Station. i

:This. finding,is_ subject to reevaluation-if a member of the public.
requests same iniresponse~to publication of the finding in the- s

Federal Recister._ A= copy of'the notice 1that-is being transmitted .,

!to-the Federal Reaister.and a copy of the Staff Review pursuant
to1 Unit.1 of the Seabrook Nuclear Station are enclosed for your,
'information.

Sincerely, ;

Wil{gg g ls$ed by)ta
Antitrust Policy Analyst

'

Policy Development and Technical
Support Branch :

Program Management, Policy DevelopmentJ =i

and Analysis, Staff
Office of Nuclear Reactor-Regulation

.

Enclosures:-
As stated-

. DISTRIBUTION:: (ROTH)
Docket File 50-443A WLAMBE w/o enclosure
-PTSB Reading File DNASH w/o enclosure
NRCPDR- GHOLLER, OGC, w/o' enclosure

YLPDRi GEDISON w/o-enclosure.

P :PMAS- PT :PMAS-
-WLAMBE:po- DN
_2//j/92 -2/. 92I

yy 7:n y , ngg
R La k d .; ,|w a.. .u. go os a

t()\180003- y agaag 4
_ _ __ . . . -_ .
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! \+ ,,,V% NUCLE AR REGUL ATORY COMMISSION

y wAssiNoton, o c. Posss

*% , , , , , # February 13, 1992

Docket No. 50-443A

Alan J. Roth, Esq.
Spiegel and McDiarmid
1350.New York Avenue, N.W.
Suite 1100
Washington, D.C. 20005

Re: Seabrook_ Nuclear Station, Unit 1:
No Significant Antitrust Change Finding

Dear Mr. Roth:

Pursuant to the antitrust review of the anticipated corporate
combination between Northeast Utilities and Public Service
Company of New Hampshire and the proposed change in ownership in
Seabrook Unit 1 that will result from this combination, the

} Director of the Office of Nuclear Reactor Regulation ~has made a
finding in accordance with Section 105c(2) of the Atomic Energy

* Act of 1954, as amended, that no significant antitrust changes
have occurred subsequent to the previous antitrust review of
Unit 1 of the Seabrook Nuclear Station.

This finding is subject to reevaluation if a member of the public
requests same in response to publiestion of the finding in the
Federal _Reaister. A copy of the notice that is being transmitted
to the Federal-Reaister and a copy of the Staff Review pursuant
to Unit 1 of the Seabrook Nuclear Station are enclosed for your
information.,

Sincerely,

g[ vfx[ -

Willia M. Lam e
Antitrust Policy Analyst
Policy Development and Technical
Support Branch

Program Management, Policy Development
and Analysis Staff

Office of Nuclear Reactor Regulation

Enclosures:
As stated

i '

.
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NUCLEAR REGULATORY COMMISSION

DOCKET NO. 50-443A

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE. ET AL.

SEABROOK NUCLEAR STATION. UNIT 1

PROPOSED OWNERSHIP TRANSFER

NOTICE OF NO SIGNIFICANT ANTITRUST CHANGES

AND TIME FOR FILING REOUESTS FOR REEVALUATION

The Director of the Office of Nuclear Reactor Regulation has made

a finding in accordance with section 105c(2) of the Atomic Energy,

Act of 1954, as ainended, 42 U.S.C. 2135, that no significant

(antitrust) changes in the licensees' activities or proposed

activities have occurred as a result of the proposed change in

ownership of Unit 1 of the Seabrook Nuclear Station (Seabrook)

detailed in the licensee's amendment application dated November 13,

1991. The finding is as follows: *

Section 105c(2) of the Atomic Energy Act of 1954, as amended,

provides that an application for a license to operate a

utilization facility for which a construction permit was

issued under section 103 shall not undergo an antitrust review

unless the Commission determines that such review is advisable

on the ground that significant changes in the licensee's

activities or proposed activities have occurred subsequent to

the previous antitrust review by the Attorney General and the

Commission in connection with the construction permit for the

facility. The Commission has delegated the authority to make

As
/"Ghf' ~

t
-- -
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the "significant change" determination to the Director, Of fice

of Nuclear: Reactor Regulation.

By application dated November 13, 1991, the Public Service

Company of-New Hampshire (PSNH or licensee), through its New

Hampshire Yankee division, pursuant to 10 CFR 50.90, requested

the transfer of its 35.56942% ownership interest in the
_

Seabrook Nuclear Power Station, Unit 1 (Seabrook) to a newly

formed, wholly owned subsidiary of Northeast Utilities-(NU).

This newly formed subsidiary will be called the North Atlantic

Energy Corporation (NAEC). The Seabrook construction permit

antitrust review was completed in 1973 and the _ operating

license antitrust review of Seabrook was completed in 1986.-

The staffs of the Policy Development and Technical Support

Branch, Of fice of Nuclear Reactor Regulation and the of fice of

the-General-Counsel, hereinafter referred to as the " staff",

- have. jointly ~ concluded, af ter consultation with the Department "

-of Justice, that the proposed change in ownership is not a
;

-significant change under the criteria discussed by- the

Commission in :its Summer decisions (CLI-80-28 and CLI-81-14) .

On February- 28, 1991, the staff published in the Federal

Recister (56 Fed. Reg. 8373) receipt of the licensee's request

-to transfer its 35.56942% ownership interest in-Seabrook to

NAEC. This amendment request is directly related to the

proposed merger between NU and PSNH. The notice indicated the

-

- _ _ _ . _ _ _ _ _ _ _ _ _ _ . . _ _ _ _ _ _ _ _ _ - _ _ _
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reason for the transfer, stated that there were no anticipated

significant safety hazards as a result of the proposed

transfer and provided an opportunity for public comment on any

antitrust issues related to the proposed transfer. The staff

received comments from several interested parties -- all of

which have been condidered and factored into this significant
change finding.

The staff reviewed the propos,ed transfer of PSNH's ownership

in the Seabrook facility to a wholly owned subsidiary of NU
for significant changes since the last antitrust review of

Seabrook, using the criteria discussed by the Commission in

its Summer decisions (CLI-80-28 and CLI-81-14). The staff

Aelieves that the record developed to date in the proceeding

at the Federal Energy Regulatory Commission (FERC) involving
the proposed NU/PSNH merger adequately portrays the

competitive situation (s) in the markets served by the Seabrook

facility and that any anticompetitive aspects of the proposed

changes have been adequately addressed in the FERC proceeding.

Moreover, merger conditions designed to mitigate possible

anticompetitive effects of the proposed merger have been

' developed in the FERC proceeding. The staff further believes

that the FERC proceeding addressed the issue of adequately

protecting the interests of competing power systems and the

competitive process in the area served by tb" Seabrook

facility such that the changes will not have imp *.4 cations that

-

.

_ _ _ _ _ _ . _ _ _ _ _ _
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warrant a Commission remedy. In reaching this conclusion, the

staff considered the structure of the electric utility

industry in-New England and adjacent areas and the events

relevant to the Seabrook Nuclear Power Station and Millstone

Nuclear Power Station, Unit 3 construction permit and

operating license reviews. For these reasons, and after

consultation with the Department of Justice, the staff

recommends that a no affirmative "significant change"

determination be made regarding the proposed change in,

ownership detailed in the licensee's amendment application

dated November 13, 1991.

Based upon the staff analysis, it is my finding that there

have been no "significant changes" in the licensees'

activities or proposed activities since the completion of the

previous antitrust review.

Signed on February 9, 1992 by Thomas E. Murley, Director, of the

Office of Nuclear Reactor Regulation.

Any person whose interest may be affected by this finding may file,

with full particulars, a request for reevaluation with the Director

of the Office of Nuclear Reactor Regulation, U.S. Nuclear

Regulatory Commission , Washington, DC 20555 within 30 days of the

initial publication of this notice in the Federal Recister.

Requests for reevaluation of the no significant change
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i. determination shall.be accepted after the-date when the D rector's

finding.. becomes ' final, but before'the issuance of the operating ,

- !

license amendment, only if they contain~new information , such as

information about facts or events of antitrust significance that' -

have - ' occurred since. that - date, or information that could not

reasonably have been submitted prior to that date.

Dated at Rockville, Maryland, this lith day of February 1992.

FOR T E NUCLEAR REGULATORY COMMISSION
# ,.

' 0
Anthony T.- A Chief
Policy Devd op ent and Tech ca

Support ra ch
Program Mana ment, . Policy De opment,

and Analysis Staff
office of Nuclear Reactor Regulation
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SEABROOK NUCLEAR STATION, UNIT 1

PUBLIC SERVICE' COMPANY OF HEW HAMPSHIRE, et al.

DOCKET No. 50-443A

STAFF RECOMMENDATION

NO POST OL SIGNIFICANT ANTITRUST CHANGES

.

AUGUST 1991
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I. THE SEADROOK AMEEDMENT APPLICATIONS

By letters dated November 13, 1990, the Nuclear Regulatory

Commission (NRC or Commission) staff (staff) received post

Operating License (OL) amendment applications requesting two

license changes: 1) to transfer operating responsibility and

management of the Seabrook facility from New Hampshire Yankee, the

current operator, to a proposed entity called North Atlantic Energy

Service Company (NAESCO); and 2) to authorize the ownership

transfer of approximately 35 percent of the Seabrook facility from

Public Service Company of New Hampshire (PSNH) to a proposed entity

called North Atlantic Energy Corporation (NAEC). Both NAESCO and

NAEC will be wholly owned subsidiaries of Northeast Utilities (NU)

and formed solely to operate Seabrook and own PSNH's share of the

facility respectively. The transfer of operating responsibility to

NAESCO and the proposed transfer of PSNH'S ownership in Seabrook to

NAEC introduce new entities associated with the Seabrook f acility.

The applicant and the licensee suggest that no antitrust review of

these proposed changes is required by the Atomic Energy Act. The

staff believes the legislative history and reading of the Atomic

Energy Act of 1954, as amended, (AEA), 42 U.S.C. 2135, require the

staff at least to review new . owners of nuclear power production

f acilities for the purpose of determining whether the adding of the

new owner to the license will constitute a significant change. The

staff recommends that the Director of the of fice of Nuclear Reactor
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Regulation conclude from the staff's analysis herein and

consultation with the Department of Justice (Department or DOJ)

that further NRC antitrust review of the proposed change in

ownership detailed in the licensee's amendment application dated

November 13, 1990, is not advisable in that, based on the

information received and reviewed, a finding of no significant

change is warranted. The staff further has determined that

antitrust issues are not raised by the request to add NAESCO as a

non-owner operator to the Seabrook*1icense. The basis for staff's

recommendation and determination are provided herein.

II. APPLICABLE STATUTE AND REGULATIONS

Section 105 of the Atomic Energy Act of 1954, as amended, (AEA), 42

U.S.C. 2135, designates when and how antitrust issues may be

raised. See Houston Lighting & Power Co., (South Texas Project),

CLI-77-13, 5 NRC 1303, 1317 (1977). In connection with the

legislation to remove the need to make a finding of practical value

before issuing a commercial license,' in 1970, the Joint Committee

Before the amendment, the Commission could issue ai

commercial license for a production or utilization facility only
after it had made a finding of " practical value" of the facility
for industrial or commercial purposes. Public Law 91-560 (84 Stat.
1472)(1970), section 3, amended section 102 of the Atomic Energy

Act (AEA). Prior to the amendment, section 102 of the AEA read as
follows:

SEC.102. FINDING OF PRACTICAL VALUE.-Whenever the
Commission has made a finding in writing that any type of
utilization or production f acility has been suf ficiently
developed to be of practical value for industrial or

(continued...)

l
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on Atomic Energy also examined section 105c. Before the 1970

amendment, section 105c provided that whenever the Commission

proposed to issue a commercial license, it would notify the

Attorney Ge:c 'ral of the proposed license and the proposed terms and

conditions thereof. The Attorney General would then be obliged to

advise the Commission "whether, insofar as he can determine, the

propened license would tend to create or maintain 4. situation

inconsistent with the antitrust laws and such advice will be
published in the Federal Register."2 The Joint Committee,

recognizing that the language and potential effect of the existing

section 105c were not sufficiently clear, decided to amend

section 105c to clarify and revise this phase of the Commission's

licensing process. See 116 Cong. Rec. S19253.

Subsection 105c(1), as amended, requires the Commission to

transmit, to the Attorney General, a copy of any license

application to construct or operate a nuclear facility for the

1(... continued)
commercial purposes, the Commission may thereafter issue
licenses-for such type of facility pursuant to section
103.

2 Prior to the 1970 amendment, antitrust review could occur
only following a Commission finding, under section 102 of the
Atomic Energy Act, that a type of facility had been sufficiently
developed to be of " practical value" for industrial or commercial
purposes. Because the Commission never made such a finding, no
antitrust reviews occurred. Power reactor construction permits and
operating licenses before 1970 were issued pursuant to
section 104b, which applied to facilities involved in the conduct
of research and development activities leading to the demonstration
of the practical value of such facilities for industrial or

,

commercial purposes.'

t

!
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Attorney General's advice as to whether the grant of an application

will create or maintain a situation inconsistent with the antitrust
laws, subsection 105c(2) provides an exception to the requirements

of subsection 105c(1) for a license to operate a nuclear facility

for which a construction permit was issued under section 103,

unless the commission determines that such review is advisable on

the ground that "significant changes" in the licensee's activities

or proposed activities have occurred subsequent to the previous

review by the Attorney General and the Commission in connection

with the construction permit for the facility.

The Commission has promu ? gated regulations regarding the submittal

of information in connect; on with the prelicensing antitrust review

of facilities and the forwarding of antitrust information to the

Attorney General. See 10 C.F.R. SS 2.101, 2.102, and 50.33a.

Section 50.33a requires the submission of the information specified

in 10 C.F.R. Part 50, Appendix L (Information Requested By The

Attorney General For Antitrust Review Facility License

Applications). The publication in the Federal Register of a notice

of the docketing of the antitrust information required by Part 50,

Appendix L is required by 10 C.F.R. S 2.101(c). Subsections

2.101(e) and 2.102(d) address the situation in which an antitrust
review has been conducted as part of the application for a

construction permit and the application for an operating license is

now before the Commission. Related to this, the Commission has

delegated to the Director of Nuclear Reactor Regulation (NRR) or

_ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ -



- 4

.

-5-

the Director of Nuclear Material Safety and Safeguards (NMSS), as

appropriate, its authority under subsection 105c(2) of_the AEA to

make the determination in connection with an application for an

operating license as to whether "significant changes" in the

licensee's activities, or proposed activities under its license

have occurred subsequent to the antitrust review conducted in

connection with the construction permit application. See 10 C. F.R.

SS 2.101(c) (1) and 2.102 (d) (2) .3

On October 22, 1979, the Commission amended 10 C.F.R. S 55.33a to

reduce or eliminate the requirements for submission of antitrust

information in certain de minimis instances. In publishing the
,

rule, the Commission stated its conclusion that applicants whose

generating capacity at the time of the application is 200 MW(e) or

less are not required to submit the information specified in

Appendix L of Part 50, unless specifically requested to do so. The

3 In connection with the delegation, the Commission approved
procedures to be used until such time as regulations implementing
the procedures were adopted. Although never formally published,
the procedures are available as attachments to SECY-79-353 (May 24,
1979) and SECY-81-43 (January 19, 1981). On March 9, 1982, the
Commission amended its regulations to incorporate final procedures
implementing the Commission's delegation of authority to make the
"significant changes" determination to the Director of Nuclear
Reactor Regulation or the Director of Nuclear Material Safety and
Safeguards, as appropriate. 47 Fed. Reg. 9963, March 9, 1982. The
amended regulation provides that the Director, NRR or NMSS, as

;

| appropriate, af ter inviting the public to submit comments regarding
) antitrust aspects of the application and after reviewing any
l comments received, is authorized to make a significant change

determination and, depending on his determination, either refer the
antitrust information to the Attorney General or publish a finding
of no significant changes in the Federal Register with an
opportunity for requesting reevaluation of the finding.

$

!
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Commission further_ stated that it believed that utilities smaller
' than these generally would have a negligible ef f ect on competition.

Fed. Reg._60715, October 22, 1979.

All applicants for an NRC utilization facility license who are not

determined by the staf f to be de minimis applicants, undergo.an

extensive antitrust review at the construction permit (CP) stage

and a review at the operating license (OL) stage. The CP review is

an in depth analysis of the applicant's competitive activities,

conducted by the DOJ in conjunction with the staff. The

competitive analysis associated with- the OL stage of review is

conducted by the staf f, in consultation with the Department, and is

focused on significant changes in the applicant's activities since

the completion of the CP antitrust review (or any subsequent-

review).- In _ each _ of these - reviews, both the staff and the

Department concentrate on the applicant's activities and determine 4

:

.whether theLapplicant's conduct or changes in applicant's conduct

creates or maintains a situation inconsistent with the antitrust

laws.

I

~III. J_QgT INITIAL OPERATING LICENSE ANTITRUST REVIEH

A. General

| As indicated supra, the NRC has established procedures by which

prospective licensees of nuclear production f acilities are reviewed

t
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during the initial licensing process to determine whether the

applicant's activities will create or maintain a situation

inconsistent with the antitrust laws. The AEA does not

specifically address the addition of new owners or operators af ter

the initial licensing process. The legislative history discusses,

to a limited extent, some types of amendments.' However, neither

section 105c of the AEA or the Commission's regulations deal

directly with applications to change ownership of facilities with

operating licenses.5 Indeed, in its South Texas decision, the

Commission stated that, " w t. need not and do not decide whether

antitrust review may be initiated in case of an application for a

license amendment ... where an application for transfer of control

of a license has been made " South Texas Project, 5 NRC at...

' The report by the Joint Committee on Atomic Energy notes
that:

The committee recognizes that applications may be amended
from time to time, that there may be applications to
extend or review (sic) a license, and also that the form
of an application for a construction permit may be such

.

that, from the applicant's standpoint, it ultimately!

ripens into the application for an operating license.
-The phrases "any license applice. tion", "an application
for-a license", and "any application" as used in the
clarified and revised subsection 105 c. refer to the -

,

| initial application for a construction permit, the
! initial application for operating license, or the initial

i application for a modification which would constitute a
new or substantially different facility, as the case may'

|-
be, as determined by the Commission. The phrases do not
include, for the purposes of triggering subsection'

105 c. , other applications which may be filled during the
licensing process.

H. Rep. 91-1470, 91st Cong. 2d Sess., at 29 (1970).

5 Applications for construction permits, for amendment of
construction permits, and applications for initial operating
licenses are not included here.

|



., -_ -. . .. ~ -- . - - _ . - - - - _ - - . . - . . .. . - . . . . - - .

i

; ~u7 |
l
'

.

-8~~

1318. The Commission went on to note that "[a)uthority - (for

-

antitrust review of-a license transfer), not explicitly referred .to

in the statute or'its history, could be drawn as an implication |

Ifrom our regulations. 10 CFR $50.80 (b) . "6 Id. Unfortunately,'the

commission 'did not explain how its regulations could grant

au'thority not given by the statute.

The Commission _ has considered, however, the matter of adding a

co,nstruction permit, but beforelicensee af ter issuance of a-

issuance of the initial operating license. In Detroit Edison, et

al., (Enrico Fermi Atomic Power Plant, Unit No. 2), 7 NRC 583, 587-
,

89 (1978) aff'd ALAB-475, 7 NRC 752, 755-56. n.7 (1978), the

Licensing Board denied a' petition to intervene and request for an

antitrust hearing by a member / ratepayer of the distribution

-cooperative that purchased all of its power from a cooperative that

would become a co-licensee of the power plant. In considering a

jurisdictional argument, tne Board, relying on the Congressional

intent and purpose behind section 105c of the AEA cited in n.4

- supra, stated that "(s)ince the two cooperatives in this case _are

required to submit- an application to _ become co-licensees, these

-constitute their ' initial application for a construction permit'"
, -

, '10 C.F.R. $4 50.80(b) provides in part that an application for
transfe'r of a license shall include as much of the information
described in 55-50.33 and 50.34 with respect to the_ identity and-

technical and_ financial-qualifications of the proposed transferee
as would be, required by those sections if the application were for
an initial license, and if the license to be issued is a class 103

|- -license, the information required by S so.33a (Information
requested by.the Attorney General for antitrust review).

.

.,
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(emphasis in original). Id., at 588. In Summer, the Commission

referred to Fermi for the proposition that the addition of a co-

owner as a co-licensee was, in effect, an initial application of

the co-owner and as such required formal antitrust consideration,

stating, "[t] hat decision was based on the necessity for an in-

depth review at the CP stage of all applicants, lest any applicant

escape statutory antitrust review" (emphasis added). South

Carolina Electric and Gas Company and South Carolina Public Service

Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-80-28,

11 NRC 817, 831 (1980).

The legislative history of section 105c and the Commission's

guidance in South Texas might be read to indicate that Commission

antitrust review, if not limited to the initial licensing process,

is at least an unsettled question regarding operating license

amendments. However, Fermi and Summer stand for the proposition

that new license applicants are initial applicants for purposes of

a section 105c antitrust review. Further, the Commission indicated

in Summer that in such situations a formal antitrust inquiry is

required. See Id., at 830-31. Against this backdrop, the staff

bas conducted antitrust reviews of operating license amendment

requests.

The staff has received applications for operating license

amendments that 1) request the addition of a new owner or seek

Commission permission to transfer control from an existing to a new
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owner or 2) request placing a non-owner operator on a license. The

action the NRC Staff has taken has been particular to each

situation. In general, post initial operating license amendment

applications involving a change in ownership have included an

antitrust review by the staff and consultation with the Attorney

General. The review by the staf f f ocuses on significant changes _in

the competitive market caused by the praposed change in ownership

|_ since the last antitrust review for the f acility and its licensees.
!

| The staf f review takes into account related proceedings and reviews

in other federal agencies (e.g. FERC, SEC, or DOJ).

t

!

B. Change In Ownership

Although not specifically addressed by regulation, the staff has

evolved a process for meeting the Commission's direction in the

summer decision to conduct an antitrust inquiry for licenre

amendments af ter issuance of the operating license. The receipt of

an application to add a new owner to an operating license or to

seek Commission permission to transfer control from an existing to
l

a new owner, for section 103- utilization facilities which have

undergone antitrust review during the initial licensing process, is

noticed in the Federal Register, inviting the public to express

views relating to any antitrust issues raised by the application,

| and advising the public that the Director of the Office of Nuclear

Reactor Regulation (NRR) will issue a finding whether significant

changes in the licensees' activities or proposed activities have
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occurred since the completion of the previous antitrust review.

The staf f's awareness of any related federal agency reviews of the
~

request - (e. g. FERC, SEC, or DOJ) and the staff's intention to
,

consider those related proceedings are_also noted in the Federal

Register notice.- The staff reviews the application after the ,

comment period, so that the staff can perform the review with

benefit of public comment, if any, and consultation with the

- Attorney General. If-the Director, NRR, finds no significant

change, the. finding.is published in the Federal Register with an

opportunity for the public to request reconsideration as provided

for in 10 C.F.R. 5 : 2.101(e) for initial license applicants. If the-

Director, NRR finds significant change, the matter is referred to-

,

the Attorney General _for formal antitrust review.

In conducting _the significant change review, the staff uses the

criteria ~and guidance provided by the Commission in its two Summer

decisions-for-making the significant change determination for OL

applicants.7
.

-The statute contemplates that the change or
changes - (1) have occurred-since the previous-

antitrust review of the. licensee (s); (2) are
attributable' to the licensee (s); and (3) have

7'In'CLI-80-28,-the Commission enunciated the criteria, but--

deferred- its actual decision regarding the petition to make a
significant changes determination that-was before it. See South
Carolina Electric and Gas Company and South Carolina Public Service
Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-80-28,
11 .NRC 817- (1980). In CLI-81-14, the Commission denied the
petition. See South Carolina Electric and Gas Company and South
Carolina Public Service Authority, (Virgi1 C. Summer Nuclear
Station, Unit 1), CLI-81-14, 13 NRC 862 (1981).

'

.
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anti-trust implications that would most likely
warrant some Commission remedy. .

Summer, 11 NRC at 824. To warrant an affirmative significant

change finding, thereby triggering a formal OL antitrust review

that seeks the advice of the Department of Justice on whether a

hearing should be held, the particular change (s) must meet all

three of these criteria. In its second Summer decision, the

Commission provided guidance regarding the criteria and, in

particular, the meaning of the third criterion in determining the-

significance of a change.

As the staff recognized, "this third criterion
appropriately focuses, in several ways, on what may be
'significant' about any changes since the last. . . review.
Application of this third criterion should result in
termination of NRC antitrust reviews where the changes
are pro-competitive or have de minimis anticompetitive
effects." (Emphasis provided) The staff correctly
discerned that the third criterion has a further
analytical aspect regarding remedy: "Not only does [it)
require an assessment of whether the changes would be
likely to warrant commission remedy, but one must also
consider the type of remedy which such changes by their
nature would require." The third criterion does not
evaluate the change in isolation deciding only whether it
is pro or anticompetitive. It also requires evaluation
of unchanged aspects of the competitive structure in
relation to the change to determine significance.

South Carolina Electric and Gas Company and South Carolina Public

Service Authority, (Virgil C. Summer Nuclear Station, Unit 1) , CLI-

81-14, 13 NRC 862, 872-73 (1981).

C. Change In or Addition of Non-Owner Operator

|
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changes in a nuclear plant operator, without any change in

ownership, may also carry the potential of abuse of market power -by

the operator. However, the - staf f has determined that a plant

operator who has no control over the marketing of the power or

energy produced from the facility will not, under normal

circumstances, be in a position to exert any significant amount of

market' power in the bulk power services market associated with the~

facility. The staff makes an effort in these cases to reach

agreement on'a license condition requiring new plant operators-to

agree.to be divorced from the marketing or brokering of' power or

energy f rom . the facility in question and hold existing owners

accountable.for-the operator's actions. If the prospective new

operator and-the owners agree to appropriate license conditions

that- reduce the potential for impact on plant ownership or

entitlement to power output, as determined by the staff, the

application to add or change a non-owner operator is viewed as an

application falling within the de minimis exception for submitting

antitrust information provided for in 10 C.F.R. S-50.33a.

The Commission has exempted de minimis applicants from the

requirements to submit antitrust information and, therefore, the

publication for comment of such information, unless specifically

' requested by the Commission. See 10 C.F.R. 5-50.33a. The

commission has determined that such applicants generally would have

a negligible effect on . competition. See 44 Fed. Reg. 60715,

October 22, 1979. The staff has determined that, with an
i

. _ _ _ , . - - _ _ _ _ _.
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appropriate license condition regarding the marketing and brokering

of power, the potential for a non-owner operator to have an affect

on-competition in the bulk power market is effectively mitigated.

Therefore,-such an operator is, as a practical matter, the same as

a de minimis applicant with respect to its ability to affect

competition. Normally, no further antitrust review of the non-

owner operator will be conducted by the staff.

IV. PREVIOUS BEABROOK NRC ANTITRtfBT REVIEWS

A. Construction Permit Review

By letter dated - December 4, 1973, the Attorney General issued

advice to the Atomic Energy Commission pursuant to Public Service

Company of New Hampshire's (PSNH), the lead applicant,e application

for a construction permit for the Seabrook Nuclear Power _ Station

Units No. I and No.- 2. In its' advice letter, the Department

expressed concern over several allegations by smaller power systems

in the New England bulk power services market that they were unable

to gain access to low cost bulk power supply on the same basis as

'PSNH was the majority owner with 50% of the plant at the time
the time of the Department's advice letter in 1973. Since this
initial review, there have been several changes'in ownership and
ownership shares in seabrook. Existing owners are as follows: PSNH
(35.56942%); United Illuminating (17.5%); EUA Power Corporation
(12.1324%) Connecticut Light & Power Company (4.05985%); Hudson
Light & Power Department (0.07737%); Vermont Electric Generation
and Transmission Corporative, Inc. (0.41259%); Montaup Electric
Company (2.89989%); Canal Electric Company (3.52317%); New England
Power. Company (11.59340%); Taunton Municipal Lighting Plant
(0.10034%); and New Hampshire Electric Cooperativs, Inc. (2.173914)

.
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larger systems in the area. The advice letter stated that as a
-

result of a settlement agreement reached between the privately

owned and publicly owned systems in New England that there had been

a " dramatic improvement in the relations among the various segments

of the electric power industry in New England...." The Department

emphasized the importance of the development of the New England

Power Pool (NEPOOL) as a regional planning body that would enable

participation in bulk power services by all types of power entities

throughout New England. The Department concluded,

that the creation _of a truly open, non-...

exclusive NEPOOL means that all systems can
have a dependable frame- work within which to
obtain fair and non-discriminatory access to
economical and reliable bulk power
supply.{ December 4, 1973 advice letter, p. 4}

As a result of its review, the Department advised the Atomic Energy

Commission that there was no need for an antitrust hearing pursuant

to the construction permit application for Seabrook.

B. Operating License Review

As noted above, a prospective operating licensee is not required to

undergo a formal antitrust review unless the staff determines that

there have been "significant changes" in the licensee's activities

or proposed activities subsequent to the review by the Department
of Justice and the staff at the construction permit stage. The

staff completed its OL antitrust review of Seabrook in January
|

|

!
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1986.. .The. staff analysis indicated that,

. . ;NEPOOL, which was only two years old at the
time when the CP antitrust review was per- -

formed, appears to have evolved- into' a
framework . ensuring access to reliable and
economical bulk power supply 'for all New
England - utilities. Two provisions of the
original pool agreement were found to be
-discriminatory against smaller utilities and
have since been removed. Further, because
Seabrook 1 has been designated as a pool-
planned unit,. access to Seabrook i over pool

. transmission- facilities of members is
guaranteed for all participants under the ,

terms'of NEPOOL.'

Based in large part upon the successful formation and operation of--

'

NEPOOL, the staf f - concluded that-- the changes in the licensees'-

activities as well as any proposed changes-in licensees' activities

do not represent "significant changes" as identified in the Summer

decision and recommended that no formal OL antitrust review be

conducted. The staff's antitrust OL review was completed in

: February 1986 and t'e Seabrook full power license was issued on

March 15, 1990.

C. EUA Power Revieir

By-letter dated March 26, 1986, New Hampshire Yankee, acting as

agent for.the Seabrook licensees, requested the staff to amend the

j ' Staff review of Seabrook licensees' changed activity,
L "Seabrook Station, Unit 1, Public Services Company of New

Hampshire, et al, Docket No. 50-443A, Finding of No Significant
Antitrust Changes," p. 57.

1

-

;

- . , _ _ , , , , .
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Seabrook construction permits (Units 1 and 2) to reflect the !

purchase and transfer of an approximate 12 percent ownership share

in the Seabrook facility to EUA Power Corporation (EUA Power), a

wholly owned subsidiary of Eastern Utility Associates of Boston, i

Massachusetts. The amendment requested the transfer of 12 percent

ownership to EUA Power and deletion of the following owners as
|

Seabrook licenseest Bangor-Hydro-Electric Company (2.17391%);

Central Maine Power Coicpany (6.04178%); Central Vermont Public
,

Service Corporation (1.590964); Pitchburg Gas and Electric Light

Company (0.86519%); and Maine Public Service company (1.46056%).
i

>

,

Even though a sister company, Montaup Electric Company (both are,

wholly owned by Eastern Utilities Associates), had previously '

undergone an antitrust review in conjunction with its participation

- in Seabrook, EUA Power represented a new owner prior to issuance of

the Seabrook fc11 power operating licensee and was required to

undergo a formal. antitrust review by the Department of Justice.
,

Accordingly, EUA Power submitted pertinent 10 C.F.R. Part 50,

Appendix L information to the staff regarding its operations and

competitive activity. A notice of receipt of this information,

which provided the opportunity for a 60 day comment period on the

antitrust issues regarding the proposed ownership transfer, was

| published in the Federal Register on May 23, 1986,

t

By letter dated July 1, 1986 tM. 'lepartment advised the staff that

there was,
,

e
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no evidence that the proposed...

participation by EUA Power company in the |
Seabrook Units would either create or maintain
a sitst r. tion inconsistent with the antitrust i

laws under Section 105(c). We do not, ,

therefore, believe it is necessary for the
Commission to hold an antitrust hearing in
this matter. (Department of Justice advice
letter, p.1)

The Department's letter was published in the Federal Register en '

;
. July 17, 1986 and provided for interested persons to request a

hearing and file petitions to intervene. There were no such
4 ^

requests and the staff issued an amendment (No. 9) to the Seabrook

construction permits authorizing the transfer of ownership

ef fective upon completion of the transfer of ownership shares which

was consummated on November 26, 1986. In this instance, there was

no need to apply the significant change threshold criteria to the

EUA Power amendment review and address the issue of whether the

Department of Justice should conduct the review or the staff should

issue a significant change determination because the request for

ownership change occurred prior to issuance of the full power

operating license and consequently, the review involved an
~

amendment to the construction permit and followed construction'

permit review procedures.

V. CEANGES AT SEABROOK AFTER ISSUANCE OF THE INITIAL OL

The instant amendment requests t.o transfer PSNH'S ownership in

seabrook to a proposed new entity, NAEC, and change the plant
'

operator from New Hampshire Yankee to a proposed new operating ;

. . . - . . - . . . , . -_- - _ . - . _ - - _ - _ . - - . , -, - - -
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entity, HAESCO, represent direct outgrowths of the bankruptcy
t

proceeding initiated by PSNH in January 1988. Though the

bankruptcy proceeding and PSNH's financial status are not the focus

of the instant review, it is significant to note that PSNH is

dependent upon Seabrook as its principal source of generating
capacity and operating revenue. This dependence on one source of i

operating revenue left PSNH highly susceptible to fluctuations in

the business cycle that affect different regions of the country at
dif ferent periods in the cycle. During the mid 1980's commerce and

industry in New England were growing dramatically. Economic growth

exceeded projections for planned electric generating capacitys 10

However, as rapidly as the New England economy advanced in the mid
i

1980's, it declined equally a fast in the late 1980's. PSNH filed

for bankruptcy in January 1988 and EUA Power Corporation, another

Seabrook co-owner heavily dependent upon the sale of Seabrook power

and energy, filed for bankruptcy in early 1991.

There were other factors that contributed to PSNH'S financial
dif ficulties in the 1980's, e.g., development and approval of

emergency evacuation plans for Seabrook and state regulatory
proceedings involving allowance of Seabrook costs in PSNH'S rate i

10EUA Associates, parent company of Montaup Electric Company,
a co-owner of Seabrook, formed EUA Power Corporation specifically
to purchase a 12 percent ownership-share in seabrook to meet an
unexpected strong demand for electric power-in New England during
the late 1980's and 1990's. John F.G. Eichorn, chairman of EUA
Associates, was quoted by the Providence, Rhode Island Journal
newspaper, as citing HEPOOL electricity demand estimates showing "a
serious shortfall developing in New England, which we at EUA are
determined to help eliminate." Journal, April 10, 1986.

,
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base. All of these factors culminated in PSNH filing for

bankruptcy and the resultant proposal by NU to acquire PSNH. The
,

proposals adding a new owner and a new operator of the Seabrook

facility are the principal changes the staff must address in its
post OL significant change antitrust review. The staff must

determine whether the new owner or the new operator will create or

maintain a situation inconsistent with the antitrust laws.
I

*
|

VI. FERC AND SEC KEVIEWS
r

Pursuant to the requirements and jurisdiction of both the Federal
,

Power Act and the Public Utilities Holding Company Act of 1935, NU

filed applications with the Federal Energy Regulatory Commission

(FERC), on January 5, 1990, and the Securities and Exchange

Commission (SEC), on October 5, 1989, respectively, seeking

approval of its proposed merger with PSNH. In light of the fact

that similar competitive issues are currently being addressed in
|

proceedings at the FERC and SEC and that the findings reached in

the FERC and SEC proceedings will be considered by' the staff, a

brief synopsis of these proceedings follows. ,

,

A. FERC Proceeding ,

,

..

Northeast Utilities, acting through a service company called NUSco,

sought approval under Section 203 of the Tederal Power Act

(enforced by the FERC) to acquire the jurisdictional assets of

'
.
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i

PSHH. Section 203 of the Federal Power Act (FPA) requires the FERC

to make a determination as to whether the proposed acquisition or

merger Vall be consistent with the public interest. Though the FPA
,

.

does not specifically charge the FERC with weighing the competitive :

implications of the merger or acquisition in terms of injury to i

competition or the competitive process in identifiable markets, in
the recent past, the FERC has considered these competitive concerns ;

as inputs to its ultimate determination as to whether the

combination creates more benefits than costs, i.e., is in the ;

'

public interest.

on March 2, 1990, the FERC issued an order granting intervention
4

by all requesting parties and also granted a NU motion to expedite

the hearing schedule by requiring that an initial decision be

issued no later than December 31, 1990. Af ter extensive discovery,

depositions and oral argument, the FERC administrative law judge ,

(AIJ), Jerome Nelson, issued an initial decision on December 20,

1990."
|

""On March 7, 1990, NU submitted its direct case, which
consisted of the prepared testimony and exhibits of six witnesses.
After extensive discovery, including numerous depositions of NU,
Staff, intervenor and third party witnesses, the Staff and
intervanors filed their respective direct cases on May 25, 1990.
The direct cases of staff and intervenors included the prepared
testimony and exhibits of 49 witnesses. On June 25, 1990, Staff
and intervenors filed cross-rebuttal cases through the prepared
testimony and exhibits of 19 witnesses. On July 20, 1990, NU filed
its rebuttal case through the prepared testimony and exhibits of 12

. witnesses. Twenty-five days of hearings were held during August
and September of 1990. Thirty-five witnesses were cross-examined,
and 809 exhibits were admitted into evidence. Briefs and reply
briefs were filed in October of 1990. Four days of oral argument
ended on November 13, 1990." (AIJ Initial Decision, p. 6) .

|
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The AW made several findings in his initial decision, however, the

findings most relevant to the NRC post OL amendment review concern

the affect the merger will have on the New England bulk power

services market. The AW's initia) decision indicated that without
a detailed set of merger conditions, the "NU-PSNH merger would have

anti-competitive consequences." The AU found that,

the merger would have anticompetitive impacts
by giving the merged company vast competitive
strength in selling and transmitting bulk
power in New England, and in a regional
submarket called " Eastern REMVECH (Rhode
Island and Eastern Massachusetts). (Id.,
p.15)

The AM indicated that the merged company will control 92 percent

of the transmission capacity presently serving New England.
.

This control would give the merged company the
power to demand excessive charges for
transmission, or to deny it altogether, while
favoring its own excess generation at high
prices. (Id., p. 16)

The AW concluded that merged NU-PSNH will control the principal

transmission access routes from northern New England to southern

New England as well as 72 percent of the New York, New England

transmission corridor path.

Because PSNH " controls the only transmission
lines linking Maine and New Brunswick to the
rest of New England"..., Eastern REMVEC
utilities will necessarily have to deal with
the merged company in order to get power from
those areas. The merged company's control

.- -- . _ _ . _ -
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would also extend to access from New York...
NU controls 72% of the New York-New England
" interface"... and needs only a small portion
of that share for its own use. (Jd.)

The AW's initial decision recommended that the FERC approve the

merger only if specific merger conditionu were agreed upon by the

merging parties. There are two principal conditions discussed by

the AIJ designed specifically to address the new NU-PSNH's market

power and particularly* any potential for abuse of this newly
created market power vis-a-vis other power systems in New England.

The first condition is basically a rework of a proposal initially

offered by NU-PSNH dealing with the merged company's policy

regarding transmission over its power grid. A set of General
,

Transmission Commitments was developed by the AIJ which dealt with

various degrees of priority access and time horizons depending upon

the individual power supply situation in question. This policy

commitment, according to the AIJ, would reassure non-dominant power

systems in New England a form of meaningful access to the

transmission facilities required to fulfill their bulk power supply

requirements.

The second major condition that addresses the transmission

dominance of the new NU-PSNH is termed the, "New Hampshire Corridor

Proposal." This proposal serves to open up the flow of power from

Canada to New England and from northern New England to the heavily

populated southeastern portion of New England. The Corridor

Proposal allocated a total or 400 MW of transmission capacity with

- - _ _
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200 MW allocated to New England Power Company and 200 MW allocated

to southern New Eng.i.a nd utilities. These two transmission

proposals recommended by the FERC A1J are the most relevant to the

staff's review of New Hampshire Yankee's requests to change

ownership and the operator of the Seabrook facility.

On August 9, 1991, the FERC conditionally approved the NU merger

with PSNH. To mitigate the merger's likely anticompetitive ;

etf acts, the FERC strengthened NU's General Transmission Commitment-

and noted that it will construe NU's voluntary commitment very

strictly. NU r:an not give higher priority to its own non-firm use
'

t h a n t c. third party requests for firm wheeling in allocating ;

existing transmission capacity. The FERC also ruled that

independent power producers and qualifying f acilities are eligible ;

for transmission access on the New Hampshire corridor, see

Northeast Utilities Service company (Re Public service company of

New Hampshire) FERC slip op. No. 364 (August 9, 1991).

: B. SEC Proceeding

;

- NU-filed an application with the SEC for approval under the Public

Utility Holding Company A::t of 1935 (PUHCA) of its proposed merger

with PSNH. The SEC issued a notice of the filing of the

application on February 2, 1990 (Holding Co. Act Release No. .

25032). Fourteen hearing requests from 41 separate entities were

received and four of these requests, representing 21 entitles, were ,

b
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subsequently withdrawn. Moreover, eight entities filed comments or

notices of appearance. The segment of the SEC review most relevant

to staff's . post OL amendment review revolves around Section,

10 (b) (1) of the PUHCA that requires the SEC to consider possible

anticompetitive effects of the proposed NU-PSNH acquisition. The 1

SEC in a Memorandum opinion dated December 21, 1990 approved NU's

proposed acquisition of PSNH--indicating that all PUNCA

requirements, including Section 10(b)(1), had been fulfilled. In

its initial decision, the SEC stated that,

Given the approximate size of the Northeast--
PSNH system and the resultant economic
benefits discussed herein. . . , we conclude that
the Acquisition does not tend towards the
concentration of control of public utility
companies of a kind, or to the extent,
detrimental to the public interest or the
interest of investors or consumers as to
require disapproval under section 10 (b) (1) .
Section 10(b) (1) is satisfied. (SEC Initial
Decision, p. 40)

The SEC's analysis, as reflected in its initial decision, considers

the economic benefits associated with a merged NU-PSNH and not so
,

much the potential for abuse of market power that may be enhanced

by the merger. The initial decision states that the,

transfer to North Atlantic will- merely move
the asset from one Northeast - subsidiary to
another and should have -no impact on
competitive conditions. (Id., p.58)

The SEC order approving the merger was appealed by two intervenors

in the SEC proceeding--the City of Holyoke Gas and Electric j

. .. - - . - - , -. .- - ,-. . - - . - _ _ - . -
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Department and the Massachusetts Municipal Wholesale Electric

Company (petitioners). -Petitioners filed a request for rehearing
?of the initial decision, arguing that the SEC erred in approving

the NU-PSNH-acquisition by failing to provide sufficient analysis

of the anticompetitive effects of the acquisition. Petitioners

based- much of their argument for rehearing upon the FERC A1J's !

December 20, 1990 decision which indicated that an unconditioned +

NU-PSNH merger would have .significant anticompetitive ef fects-upon

the New England bulk power services market.
,

In a supplemental Memorandum opinion and order (Supplemental
-

Memorandum) dated March 15, 1991, the SEC granted petitioners a

reconsideration of the SEC's initial decision. -

In our December order, we recognized-that the
Acquisition would decrease competition, but
concluded that the Acquisition's. benefits-

would outweigh its anticompetitive effects. -

The petitioners challenge this determination,
arguing. that the Commission ignored the
anticompetitive effects of the merged
company's control of transmission facilities
and surplus power. (Supplemental Memorandum,
P.3)

The - SEC's Supplemental Memorandum indicated that its initial
,

decision focused more on the size and corporate. structure of NU-

-PSNH rather than the merged company's ability to control access to

transmission or excess capacity. The Supplemental Memorandum

stated that even though the SEC's principal focus was on the size

and structure of the merged company, the competitive access issues
!

i

$
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were considered and the SEC concluded that, "The merged company's

control of both transmission lines and surplus bulk power raises

the potential for anticompetitive behavior." (Supplemental >

Memorandum, p.5) However, the GEC relied upon the transmission

commitments made by NU to mitigate any possible anticompetitive

effects of the merger.'I

The Supplemental Memorandum recognized that both the SEC and the

TERC "have statutory responsibilities with respect to the
.

antAcompetitive consequences of mergers in the public-utility

industry". (Id., p.6). However, the SEC also recognized that the
<

focus of the Federal Power Act and the Public Utility _ Holding

Company Act are different in that each agency pursues

administration of each act with dif f erent goals for regulating

members of the electric utility industry. As a result, the SEC

deferred the question of anticompetitive consequences and its

ultimate approval of the proposed merger to the FERC.

Because the FPA is directed at operational
issues, including transmission access and bulk
power supply, the expertise and technical
ability for, resolving the types of
anticompetitive issues raised by the
petitioners lie principally with the FERC.
When the Commission, (SEC), in determining
whether there is an undue concentration of
control, identifies such issues, we can look

i

!

| 12 The initial TERC decision found the commitments made by NU
to be insuf ficient to remedy the potential anticompetitive effects'

of the.-merger and recommended additional terms and conditions be
imposed upon the merged company as a condition for FERC approval of
the merger.

|
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- to -the FERC's expertise for an appropriate
resolution of these issues. Accordingly, we
condition our approval of the acquisition upon
the issuance by the FERC of a final order
approving the merger under section 203_of the
FPA. (Jd., p.9)

VII. ht(EEDji1NT APPLICATIONS COMMENTS RECEIVED BY THE STJQZ

The staff, in accordance with 10 C.F.R. $ 2.102 (e) (1) , published

receipt of New Hampshire Yankee's request to amend the Seabrook OL

in the- rederal Register ano provided interested parties the

opportunity to comment on the antitrust issues raised by the

proposed acquisition on February 28, 1991.u The staff received

comments from the following entities or their representativest 1)

New Hampshire Electric Cooperative (April 1, 1991,); 2)

Massachusetts Hunicipal Wholesale Electric Company (April 1,1991);

3)' City;of'Holyoke Gas and-Electric Department (April 1, 1991); 4)

' Hudson Light and: Power Department (April 4, 1991); and 5) Taunton

-Municipal Lighting Plant (April-10, 1991). By-letter dated April

22, 1991,. counsel for Connecticut Lignt and Power Company and-PSNH

responded _to these comments."' The comments from participants in
;

the FERC and SEC proceeding by and large mirrored the positionsL

taken -by the commenters -in those proceedings. The comments

"A similar= notice regarding the change in operator from New
Hampshire Yankee to NAESCO, was published-in the Federal Register-
on March 6, 1991.

" By letter dated June 13, 1991, City of Holyoke Gas and
Electric Department (HG&E) replied to the Connecticut Light' and

' Power (CL&P) and PSNH response. By letter dated July 9,1991, CL&P.
,

and PSNH responded to the HG&E reply. By letter dated July 22,
1991, HG&E-replied to the CL&P and PSNH July 9, 1991 response.

-
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i

received are summarized below with the statf analysis of each

comment,

i
i

A. New Hampshire Electric Cooperative (NHEC)
i

comment :

NHEC is a -transmission dependent utility (TDU), i.e., " entirely
i

dependent on NU or PSNH for their bulk power transmission needs".
i

NHEC states - that ' without access to NU's or PSNH's transmission
,

f acilities it cannot actively compete in the New England wholesale

: bulk- power services market. NHEC asserts that the proposed '

acquisition of PSNH by NU will concentrate its only source of

essential transmission service in the hands of ~1ts principal *

.,

compe t ' ',or . _NHEC cites the initial-FERC decision as evidence that
!

Ithe proposed merger, if unconditioned, will have an adverse impact

on the competitive process in the New England bulk power services j
market. NHEC also states that recent developments which have not

been a part of the . FERC record are relevant - to the NRC review

associated with the Seabrook post OL amendment applications.
;,

.NHEC wishes to purchase partial requirements power from another !

supplier, New England Power Company (NEP), rather than PSNH. NHEC-

and NEP entered into a long-term power supply contract on

January 9,1991; however, NHEC needs access to PSNH's transmission

grid to receive the NEP power. PSNH has indicated that NHEC is

contractually prohibited from taking any other off-system power'

.

purchases during the term of its power supply contract with PSNH }

,

4
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and as a result PSNH would not approve use of its transmission grid

until the contractual dispute between PSNH and NHEC is resolved. ,

NHEC contends that the proposed acquisition of PSNH by NU is

anticompetitive and under the NRC's Summer criteria, represents a
r

,

"significant change". NHEC seeks relief by requiring NU to,

'
. commit before this Commission that it. .

will provide NHEC all transmission needed for
NHEC to purchase power from other

.

sources . . . .
i

Staff Analysig

The staf f believes that the issue described by NHEC in its April 1,

1991 filing to the staff primarily involves a contract dispute with
PSNH and NU over transmission rights pertaining to power purchases i

by NHEC from New Brunswick. Presently, NHEC is taking partial

requirements wholesale power from PSNH under a 1981 contract. A

dispute. has arisen between NHEC and PSNH (now NU, given its

proposed acquisition of PSNH) regarding the terms under which the
contract can be terminated. PSNH states that the contract requires

NHEC to provide five years notice prior to cancelling the contract

and switching to a different supplier.- NHEC states that the

contract provides for termination upon NHEC joining HEPOOL and that

-the recent NHEC-NEP purchase agreement and NHEC's ownership

interest in Seabrook provide the basis for NEPOOL membership.

This contract dispute, which forms the linchpin for NHEC's argument

-
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i

that it is dependent upon NU's transmission grid is presently being |

interpreted before the TERC. The staff believes that it is

appropriate for this dispute to be resolved under the auspices of

the FERC's jurisdiction over wholesale power and transmission

tariffs and the terms and conditions associated with such

agreements. The staff sees no need for the NRC to enter into a

contract dispute that is under review by the FERC. Should the

PSNH-NHEC contract dispute be resolved in NHEC's favor, i.e.,

enabling NHEC to terminate the contract without giving a five year

notice,- the merger condition recommended by the FERC AIJ and

commitments made by NU to provide transmission dependent utilities
,

transmission services (cf., PSNH and Connecticut Power & Light

Company Comments to NRC staff dated April 22, 1991, pp. 29-30),

should adequately resolve the competitive concerns raised by NHEC.

B. Massachusetts Municipal Wholesale Electric Company (MMWEC)

Comment

MMWEC'is a co-owner (11.5934%) of the Seabrook plant. In its

the proposed acquisition ofcomments to the NRC, MMWEC states tt a

PSNH. by NU is anticompetitive, notwithstanding the merger

conditions recommended by the FERC AIJ,~and suggests that the

- Director of the of fice of Nuclear Reactor Regulation find, pursuant

to. Summer, that significant- changes have occurred since the

Attorney. General's advice letter was issued in December 1973.
;

MMWEC contends that the standard of review of mergers required by
i

|-

L
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,

the FERC under the FPA is different than that required by the NRC

under the Atomic Energy Act. MMWEC states that this difference

permits anticompetitive acquisitions under the FPA if it is

determined that the public interest is served by the acquisition

(or merger), whereas the NRC must address the competitive

implications of activities of licensees " irrespective of any

compelling public interest." (MMWEC comments, p.3)

Moreover, MMWEC requests the NRC ,to address the anticompetitive

aspects of-NU's management and operation of Seabrook--an area not

covered in the FERC AIJ's initial decision. According to MMWEC,
t

NU is executing a plan whereby it has -

separated the Seabrook management function and
ownership function from each other and
utilized its market-power to insulate itself,
those functions and its other affiliates from
any liability, except liability imposed by
willful misconduct. (Id., p.5)

MMWEC's concerns revolve around a July 19, 1990 agreement reached
.

,

among Seabrook owners holding approximately 70 percent of the

. facility. This agreement provides for the transfer of the managing

and operating agent from New Hampshire Yankee to a proposed wholly ;
,

owned NU subsidiary, NAESCO. An exculpatory clause in the July 19,

1990 agreement, according to MMWEC,

. would not only free HAESCO and its
. .
af filiates' from harm done directly to MMWEC
but also from responsibility for third party 1

claims by others against MMWEC for any harm
related to Seabrook.- MMWEC cannot insure any

*
.
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reckless or negligent conduct of the Managing
Agent or its affiliates. (Jd.)

MMWEC requests the NRC to act to prevent HU from maintaining a

situation inconsistent with the antitrust laws. MMWEC suggests

that the NRC condition the approval of the license transfer to
" require appropriate amendment of the Joint ownership Agreement and

to prohibit NAEco, & NAESCO and their affiliates from freeing
themselves from liability for misconduct." (Jd., p.6)

Staff Analysis

MMWEC's principal concern is that NU used its market power in an

anticompetitive manner in formulating a July 19, 1990 agreement
that established parameters by which the Seabrook f acility would be

managed and operated. Moreover, MMWEC asserts that this agreement

frees, .

.NAESCO and its affiliates from. .
harm done directly to MMWEC but also
from responsibility for third party
claims by others against MMWEC for
any harm related to Seabrook.
(MMWEC comments, p. 5)

MMWEC has f ailed to show how NU has used (abused) its market power

in bulk power services in formulating an agreement to install a new

managing agent for Seabrook. MMWEC asks the NRC to condition the

license transfer by requiring amendment of the Seabrook " Joint

Ownership Agreement", to, effectively, make NAECO and NAESCO more

! accountable for their actions pursuant to their ownership and

operation of the Seabrook facility respectively. Based upon the

|
|
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data available to the staf f, it appears as though the July 19, 1990

agreement was consummated in conformance with the Seabrook Joint

Ovnership Agreement, as amended, and not as a result of any abuse

of market power on the part of NU. The staff believes MMWEC's

concerns over the degree of liability it must absorb should NAESCO

in any way mismanage Seabrook are concerns of a contractual, not

competitive, nature and should be raised and addressed before an

appropriate forum for these matters, not the NRC.

1

Moreover, as reccgnized by MMWEC at page three of its comments, the

staff considered the possibility of a new plant operator having an

influence over competitive options of the new owners of Seabrook.

Tor' this reason, af ter discussions with the staff, NAESCO agreed to

a license condition divorcing itself from the marketing or

brokering of power or energy produced by Seabrook. The license

condition was designed to eliminate NAESCO's ability to exercise

any market power,-if-evident, and-obviated the need to conduct a

further competitive review of NAESCO. For the reasons stated
'

above, MMWEC's request to condition the Seabrook license that frees

it from NAESCO's liability should be denied.

C. City of Holyoke Gas & Electric Department (HG&E)
*

comment

HG&E is a municipally owned electric system serving primarily
,.

I

western Massachusetts. "HG&E lies within the service territory of

Western Massachusetts Electric Company ("WMEC0"), a wholly-owned

1
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subsidiary of NU." (HG&E comments, p.2) HG&E generates no power on |
,

its own and relies heavily on the transmission facilities of PSNH ;

'to supply approximately 36 percent of its load from the Point
Lepreau nuc4 ear plant in New Brunswick, Canada. According to HG&E,

,

,

*The increase in control that the merged entity
will exercise over generation (including power
from Seabrook) and transmission capacity in -

iNew England represents a "significant change"
from the activities of the current licensee--
an independent PSNH. (HG&E comments, p.3) ,

-HG&E contends that NU-PSNH will wield significantly more market

power than a stand alone PSNH and given the existing competitive

-relationship between HG&E and NU, the merged entity, without
'^ adequate license conditions and structural alterations in the

market, will be abic to severely restrict or at a minimum, control
the cost effectiveness of a large portion of its power supply that

presently flows over PSNH's transmission facilities from New
t'

Brunswick.
5-

Control over generation capacity greatly
reduces the opportunities available to
purchase power from other utilities in the '

region; control over transmission ~ capacity
eliminates or reduces the ability of HG&E and '

others to purchase power from utilities
#

outside of New England. (Jd., p. 6)
,

Moreove'r, HG&E asserts that many of the benefits associated with
*

NEPOOL operation--identified by the Department of Justice and the

staff in previous reviews--may be negated by the merged company's

" sufficient veto voting power" over proposals put forth by the

*
,

t
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HEPOOL Management Committee. HG&E characterizes this change in

market power as a "significant change" requiring a full review of
'

the antitrust impacts of the proposed merger, including an analysis

by the Attorney General of the antitrust impact of the proposed

license transfer.
?

,

HG&E addresses ongoing reviews of NU's proposed acquisition of PSNH

before other federal agencies and concludes that NRC's antitrust .

review mandate in Section 105c of the Atomic Energy Act more.

. clearly relates-to review of anticompetitive conduct whereas the
reviews at the- FERC and SEC seem to be more .public interest

oriented. Consequently, HG&E asserts that the NRC should not

assume that these other reviews will adequately condition the .

proposed merger to remedy the serious competitive issues that the

merger would create. HG&E urges the NRC to deny the proposed ,

merger, yet if approved, suggests that NRC require prior approval
,

by the FERC and SEC, and in addition, 1) require NU-PSNH to

transmit Point Lepreau power to HG&E for the term of any extended .

HG&E/ Point Lepreau power supply contract with equivalent terms to

its current contract, and 2) require NU to. divest its subsidiary- ,

.Holyoke Water Power Company (HWP) or consolidate HWP into another

NU subsidiary, Western Massachusetts - Electric Company, thereby

. subjecting HWP.to state regulation as a public utility.
Staff Analysis

HG&E asks the NRC to initiate a full antitrust review of the
proposed merger, considering all of the antitrust effects of theI,

!

L
|
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proposed merger pursuant to Section 105c of the Atomic Energy Act.

"Such review would include an analysis by the Attorney General ~of

the antitrust impact of the proposed license transfer. 42 U.S.C.

SEC.2135" (HG&G' comments, P.3) At the conclusion of such a review,

HG&E tecommends that the NRC deny the proposed license transfer or

approve the transfer with license conditions over and above those !

recommended by the FERC AL3.

As indicated supra (cf., Section III herein), the staff takes into i

-consideration.the record establised during related federal agency

reviews of the change in ownership. The FERC proceeding and the
,

accompanying recommendations for competition enhancing merger
!

conditions were factors the staff considered in evaluating the

instant proposals under the significant change criteria.: The staf f

believes the presence of license conditions recommended by the FERC

mitigates the possibility of anticompetitive effects ensuing from ,

such a merger as well as the need for a more formal antitrust

review by the Department of Justice. For the reasons stated above,

the staff recommends denying HG&E's requests to deny the proposed

merger or initiate a formal antitrust review that incorporates an
!

analysis by the Attorney General.

Considering the' license conditions associated with the proposed

acquisition of PSNH by NU,- the staff recommends denying in part and -

approving in part HG&E's request to attach the FERC and SEC merger

conditions and impose two additional conditions as a requirement

- - . . - - - - . . . - . . . . - . . . . - . . . . - . .- . . - - - . . . . . . - - . _ .
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for consummation of the acquisition. The staff has relied heavily

on the record established to date in the FERC proceeding and in

light of the procompetitive merger conditions proposed by the FERC ,

AIJ vould recommend approval of the license transfer. The SEC in

1991 deferredits Supplemental Memorandum Opinion dated March 21,

its ruling on the competitive aspects of the proposed merger to the

FERC.

!The staf f recommends denying HG&E's request to the NRC to condition

the license transfer upon two additional requirements, one

providing, in effect, a life of service transmission contract for
HG&E's Point Lepreau power and another requiring NU to divest a .

There has beenwholly owned subsidiary in competition with HG&E.

nothing established in the FERC record or in the instant proceeding

that indicates that HG&E vould have been able to renew its
transmission contract with PSNH or its power supply contract with

New Brunswick upon termination of the existing contracts in 1994.

NU, as PSNH's parent company, has not indicated that it plans to

deny HG&E transmission capacity to New Brunswick af ter the proposed

merger is consummated. NU has stated that this transmission
corridor to New Brunswick will be offered to "all comers," as it i

l-

It appears as though HG&E will be in competition with otherwere.

potential buyers of Point Lepreau power for both transmission and

power and energy. The staf f sees no reason to assist HG&E over any

| other competitor in this regard. Should HGEE enter into a

transmission contract with NU-PSNH and find the terms and

.

|
-

.
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conditions in any way anticompetitive, the staff believes the FERC

is the proper forum for resolution of tariff issues. The FERC

initial decision recognized the increase in market power resulting

from the NU-PSNH acquisition, yet recommenJed conditions to

mitigate =any abuse of this newfound power.

with vast power overThe merged company --

transmission and control of surplus power --
must of f er viable wheeline service in order to
alleviate potential anti-competitive
consequences. (FERC Initial Division, p. 48)

,

(Emphasis added).

Moreover, the FERC AIJ approved the request by HG&E to require NU

to establish the position of " ombudsman" to review NU's service and

eliminate the possibility of any anticompetitive consequences

resulting from NU's substantia 1' market power in transmission and

surplus power in the New England market. Additionally, the FERC

A1J indicated that,

The ombudsman is not the only _ avenue for
dissatisfied customers. The Commission's
Enforcement Task Force maintains a " hotline"
... through which complaints can be received.
(FERC Initial Decision, p. 49)

The staf f believes these actions taken by the FERC adequately

address HG&E's concerns over abuse . of NU's post merger market

| power. For this reason, the staff does not believe that NG&E has

established a basis for the staff to conclude that there. is a
significant change warranting an antitrust review. Furthermore,

there is no basis for the staff unilaterally to impose conditions

--.- . . . - -
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,

on the transfer of the license providing for a life of service !

transmission contract. ,

,

,

Regarding HG&E's second condition, the staff believeu that no
record has been established to justify HG&E's request to divest

Holyoke Water Power Company from NU. According to the FERC initial

decision, "The City (HG&E) is covered by the protection given the
,,

TDUs, and is entitled to no more in this regard." (FERC Initial

Decision, p. 50) Accordingly, divestiture of HWP does not seem

warranted solely to, " eliminate NU's incentive to eliminate injury

to HG&E...." (HG&E comments, p. 10; emphasis added). The staff

recommends denying HG&E's request to divest HWP from NU.

,

D. Hudson and Taunton

Comment

The Taunton Municipal Lighting Plant (Taunton) and the Hudson

Light and Power Department (Hudson) are both owners of the Seabrook ,

facility. Taunton and Hudson are both members of the Massachusetts

Municipal Wholesale Electric Company and both have requested the

NRC to adopt MMWEC's commer.ts submitted to the NRC via letter dated

April 1, 1991,

i
gipff Analysis

As indicated supra, the staff recommended denying MMWEC's request

to further condition the Seabrook operating license to free MMWEC

from any liability to existing owners that may result from the
proposed license transfer. In light of the fact that Hudson and

,

- , - - - ,. , . , . , , , . , _ _ , _ . _
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Taunton adopted MMWEC's comments, the staff also recommends that

their requests be denied.

VIII. NRC BTAFF_FIl!.plM91

A. Change In ownership

The ownership transfer pf over 35 percent of Seabrook potentially

represents a change in the degree of control over the operation of
the nuclear facility. However, as indicated supra, the FERC has

considered the anticompetitive consequences of the proposed merger

and a set of extensive merger conditions was proposed by the FERC

administrative law judge regarding New Hampshire Yankee's proposals

to transfer ownership and operation of the Seabrook facility. In

this regard, the staff has relied heavily upon the record

established in the FERC initial decision in its review of the-
instant amendment applications. The FERC merger conditions were

designed specifically to mitigate any potential competitive

problems associated with the proposed acquisition of PSNH by NU.

The staff has reviewed the proposed transfer of ownership share in

the Seabrowh facility from PSNH to NU for significant change since

the last antitrust review of the Seabrook licensees, using the
criteria discussed by the Commission in SurJDer. (Cf. Section III

herein) The amendment request was dated November 13, 1990, after

the previous antitrust review of the f acility and therefore the

!
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first Summer criterion, that the change has occurred since the last

antitrust review, is satistied. The second Summer criterion is

satisfied in that the change is the result of the bankruptcy

proceeding initiated by PSilH in January 1988 and as such is
t

" reasonably attributable to the licensee (s) in the sense that the

licensee (s) ha(vo) had suf ficient causal relationship to the change

that it would not be unfair to permit it to trigger a second

antitrust review." Summer, 13 NRC at 871..

.

This leaves for consideration the third Summer criterion, that the

change has antitrust implications that would be likely to warrant
Commission remedy. The Commission in Summer adopted the staff's

view th.at application of the third criterion should result in
termination of NRC antitrust reviews where the changes are pro-

competitive or have de minimis anticompetitive effects. Sea Id.

at 872. The Commission further stated "the third criterion does
not evaluate the change in isolation deciding only whether it is

pro or anticompetitive. It also requires evaluation of unchanged

aspects of the competitive structure in relation to the change to
-determine significance." Id.

The staff believes that the record developed in the FERC

proceeding involving the NU-pSNH acquisition adequately portrays

the competitive situation in the New England bulk power services|

! market and that the anticompetitive aspects of the proposed changes!

!

are being addressed in the FERC proceeding. The staff further

|

\b
'
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believes that the actions being taken by the FERC will adequately

address concerns regarding the anticompetitive ef fects of HU's post

merger market power such that the change in ownership as approved

by the FERC will not have implications that warrant a commission

remedy. Consequently, the third summer criterion has not been

satisfied.

Each of the significant change criteria discussed in Summer must be

met to make an affirmative significant change finding. In this

instance, the third criterion has not been met.

B. Addition of Non-owner operator

In light of the license condition developed by the staf f and agreed

to by NU, NAEsco (the proposed new plant operator), and the other

Seabrook licensees, prohibiting NAESCO from marketing or brokering

power or energy produced from the Seabrook plant and holding all

other Seabrook licensees responsible for NAESCO's actions pursuant

to marketing or brokering of Seabrook power, the staf f believes the

change in plant operator from New Hampshire Yankee to NAESCO will

not have antitrust relevance. .

IX. CONCLUSION.

For the reasons discussed above, and after consultation with the

DOJ, the staff recommends that the Director of the office of
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Nuclear Reactor Regulation conclude that further NRC antitrust

review of the proposed change in ownership detailed in the

licensee's amendment application dated November 13, 1990, is not

advisable in that, based on the information received and reviewed,

a finding of no significant change is warranted. The staf f further
has determined that antitrust issues are not raised by the request

to add NAEsco as a non-owner operator to the Seabrook licens2

.
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Tebruary 13, 1992

Docket'No.--50-443A- :

. A l a n ' J ._- R o t h ,- E s q .
_ Spiegel and-McDiarmid-
1350 New York Avenue,:N.W.
Suite 1100-

Washington,iD.C._20005:

-Re:':Seabro'ok Nuclear Station, Unit 1:
-No-Significant Antitrust Change Finding

Dear Mr.--Roth:1

-Pursuant to the antitrust review of the anticipated corporate
combination between Northeast Utilities and Public Service
Company ofLNew Hampshire and the proposed _ change in ownership in
Seabrook Unit 1 that will result from this combination, the
Director of the Office of tuclear Reactor Regulation has made a
-findingEin accordance with Section 105c(2)fof the Atomic Energy
Act of 1954,: as anended, that no significant antitrust changes~

'

have occurred subsaquer.c to-the previous antitrust review of
UnitL1 ofLthe Seabrcch Nuclear Station.

This finding'is subject.to reevaluation if a member of the_public'

requests same in response to publication of the finding in thec 3

-Federal Reaister. A~ copy of the noti'ce:that is being transmitted-
it the Federal Recister.and a. copy of the Staff Reviewfpursuant
to Unit 1 of-the Seabrook Nuclear Station are enclosed for your
information.

Sincerely;

Wil{gggal dagp4d by)
Antitrust Policy Analyst

^ Policy Development and Technical *

Support Branch-
Program _ Management, Policy. Development

'

and Analysis Staff
Office _o!!LNuclear Reactor Regulation

Enclosures:
As stated t

'DISTRIT9 TION: .(ROTH)'
Docket Pilec50-443AL WLAMBE w/o enclosure

=PTSB' Reading File DNASH w/o enclosure
~NRCPDR GHOLLER, OGC, w/o enclosure
LPDR, GEDISON w/o enclosure

'
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.fo, UNITED STATES; ..

. fj - NUCLE AR REGULATORY COMMISSION"2 r ,. ,

s e w AsHINGTON. D, C. 20S$5

'1, 'Rf ' :: f
.-
:

- February 13, 1392
,

- + ,,, .

. Docket No'. 50-443A

-Alan J.=Roth, Esq.
Spiegel'and McDiarmid
~1350 New=YorkfAvenue, N.W.-

Suite 1100 . .

>

> Washington ~, D.C. 20005..

Re Seabrook-Nuclear Station, Unit 1
No Significant Antitrust Changt r iV '.ng

Dear Mr. Roth: ,

,

Pursuant to.the antitrust review'of:the anticipated corporate
combination _between Northeast Utilities and-Public Service .

. Company of:New Hampshire and the proposed-chan;u in ownership in-

SeabrookLUnit 1 that will result from this combination,- the
-Director of the Office of. Nuclear Reactor Regu2ation has made a--

--finding in accordance with Section.105c(2) of the Atomic Energy
Act-of 1954,-~as. amended, that no significant antitrust changes
have occurred subsequent to the previous-antitrust review of-

? Unit 1 of'the Seabrook Nuclear Station.

This finding is. subject to reevaluation.if a-member of the public
requ'ests'same in response-to publication of the finding in the
Federal Recister. A copy of the notice that is being transmitted
to the Federal Recister and a copy of the~ Staff Review. pursuant
uto Unit--l of the Seabrook-Nuclear Station are enclosed for your

,

information.
-Sincerely,

/
/

ffsvfG-

'

Willia M. Lam'e
Antitrust Policy-Analyst
Policy Development and Technical;=

Support Branch
Program Management, Policy Development

and-Analysis Staff
Office of Nuclear Reactor Regulation-

. Enclosures:
As. stated,
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NUCLEAR REGULATORY COMMISSION

DOCKET NO. 50-443A

PUBLIC SERVICE COMPANY OF NEW' HAMPSHIRE. ET AL.

SEABROOK NUCLEAR STATION, UNIT 1

PROPOSED OWNERSHIP TRANSFER-

NOTICE OF NO SIGNIFICANT ANTITRUST CHANGES

AND TIME FOR FILING REOUESTS FOR REEVALUATION-

The Director of the Office of Nuclear Reactor Regulation has made

-a finding in accordance with section 105c(2) of the Atomic Energy
,

,

,

. Ar:t - of 1954, _as amended, 42 U.S.C. 2135, tha~ no significant

(antitrust) changes in the licensees' activities or proposed

activities have occurred as a result of the- proposed change in
.

ownership _ of Unit 1Lof the Seabrook Nuclear Station (Seabrook)

detailed in the licensee's amendment application dated November 13,

1991.- The finding _is as follows:

,

Section 105c(2) of the Atomic Energy-Act of 1954,-as amended,

provides _tha_t an application for a - license to operate a-

utilization' f acility for which a construction permit was

issued under section 103 shall not undergo an antitrust review

unless the Commission determines that such review is advisable

on- the ground that significant' changes - in the licensee's

activities or proposed activities have occurred subsequent to:

- the previous antitrust review by the Attorney General and the -

Commission'in connection with the construction permit for the

f acility. - The commission has delegated the authori' y to make >

A1 % m d - + t .
]_ U V Of f C/ )CVj ~
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the "significant change" determination to the Director, of fice

of Nuclear Reactor Regulation.

By application dated November 13, 1991, the Public Service

Corr.pany of New Hampshire (PSNH or licensee), through its New

Hampshire Yankee division, pursuant to 10 CFR 50.90, requested

the transfer of its 35.56942% ownership interest in the

Seabrook Nuclear Power Station, Unit 1 (Seab.ook) to a newly

formed, wholly owned subsidiary of Northeast Utilities (NU),

This newly formed subsidiary will be called the North Atlantic

Energy Corporation (NAEC). The Seabrook construction permit

antitrust review was completed in 1973 and the operating

license antitrust review of Seabrook.was completed in 1986.

The staffs of the Policy Development and Technical Support

Branch, Of fice of Nuclear ~* : tor Regulation and the Of fice of

the General Counsel, hereinafter referred to as the " staff",

have jointly concluded, af ter consultation with the Department

of Justice, that the proposed change in ownership is not a

significant change under the criteria discussed by the

Com:nission in its Summer decisions (CLI-80-28 and CLI-81-14) .

On February 28, 1991, the staff published in the Federal

Recrister (56 Fed. Reg. 8373) receipt of the licensee's request

to transfer its 35.56942%. ownership interest in Seabrook to

NAEC. This amendment request is directly related to the

proposed merger between NU and PSNH. The notice indicated the

. _ =
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reason for the transfer,_ stated that there were no anticipated .
~

,

significant safety hazards' as a result _ of the. proposed
!

transfer and provided an opportunity for public' comment on any

antitrust issues related to the proposed transfer. The staff-

received comments from several interested parties -- all of
a .<

vhich have been'condidered and factored into this significant

- change finding.

.

The staff _ reviewed the proposed transfer of PSNH's ownership

=in the Seabrook facility to a wholly owned subsidiary of'NU

for significant changes since the last antitrust review of

Seabrook, using the criteria discussed by the Commission in i
.

-its Summer-decisions (CLI-80-28 and CLI-81-14). The staff

believes that the record developed'to date in the proceeding

at- the Federal Energy Regulatory' Commission (FERC) involving-

'the' proposed- NU/PSNH merger adequately portrays the

competitive situation (s) in the markets served by the Seabrook

facility and that any anticompetitive aspects of the proposed

changes-have been adequately addressed in the FERC proceeding.

Moreover,-merger conditions designed to mitigate possible

anticompetitive effects of the proposed merger have been_.

developed in the FERC proceeding. The staff further believes

that the.-. FERC --proceeding addressed , the issue of adequately

_ protecting the interests of competing power systems and the

competitive - process in the area served by the Seabrook

f acility such that the changes will not ~ ave implications that

; ..

!-
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warrant a Commission remedy. In reaching this conclusion, the i

staff considered the structure of the electric utility

industry in New England and adjacent areas and the events

relevant to the Seabrook Nuclear Power Station and Millstone

Nuclear Power Station, Unit 3 construction permit and

operating license reviews. For these reasons, and after

consultation with the Department of Justice, the staff

recommends that a no affirmative "significant change"

determination be made regarding the proposed change in

ownership detailed in the licensee's amendment application

dated November 13, 1991.

Based upon the staff analysis, it is my finding that there

have been no "significant changes" in the licensees'

activities or proposed activities since the completion of the

previous antitrust review.

Signed on labruary 9, 1992 by Thomas E. Murley, Director, of the

Office of Nuclear Reactor Regulation.

Any person whose interest may be affected by this finding may file,

with full particulars, a request for reevaluation with the Director

of the Office of Nuclear Reactor Regulation, U.S. Nuclear

Regulatory Commission , Washington, DC 20555 within 30 days of the

initial publication of this notice in the Federal Recister.

Requests for reevaluation of the no significant change
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determination shall:be accepted after the date when the-Director's

. finding 'becomes final, but before1the issuance of the operati.ng

license amendment, only if they contain new information., such as

<information about facts or events of antitrust significance that

have occurred since tha t . odat e , or information that could not-

reasonably--have been submitted prior to that date.

. Dated at Rockville, Maryland, thisilith day of February 1992.

FOR THE NUCLEAR REGULATORY COMMISSION
#

d d2/
Anthony T. My Chief.
Policy DeveGop entL and Tech ca

*

Support Era ch
Program Mana ment, Policy De opment,

and Analysis Staff
Office of Nuclear Reactor Regulation

.
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I. THE SEABROOK AMENDMENT APPLICATIQER

-By letters dated November 13, 1990, the Nuclear Regulatory

Commission (NRC or Commission) staff (staff) received post

operating License (OL) amendment applications requesting two

license changes: 1) to transfer operating responsibility and

management of the Seabrook facility from New Hampshire Yankee, the

current operator, to a proposed entity called North Atlantic Energy

Service Company (NAESCO) ; and 2) to authorize the ownership

transfer of approximately 35 percent of the Seabrook facility from

Public Service Company of New Hampshire (PSNH) to a proposed entity

called North Atlantic Energy Corporation (NAEC). Both NAESCO and

NAEC will be wholly owned subsidiaries of Northeast Utilities (NU)

and formed solely to operate Seabrook and own PSNH's share of the

f acility respectively. The transfer of operating responsibility to
NAESCO and the proposed transfer of PSNH'S ownership in Seabrook to

NAEC introduce new entities associated with the Seabrook f acility.

The applicant and the licensee su,3est that no antitrust review of

these proposed changes is required by the Atomic Energy Act. The

staff believes the legislative history and reading of the Atomic

Energy Act of 1954, as amended, (AEA), 42 U.S.C. 2135, require the

staff at least to review new owners of nuclear power production
|-

f acilities for the purpose of determining whether the adding of the
!

new owner to the license will constitute a significant change. The

staff recommends that the Director of the Office of Nuclear Reactor

!

- - - .-. _ _ . - - - _ - _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _
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Regulation conclude from the staff's analysis herein and

consultation with the Department of Justice (Department or DOJ)

that further NRC antitrust review of the proposed change in

ownership detailed in the licensee's amendment application dated

November 13, 1990, is nct advisable in that, based on the

information received and reviewed, a finding of no significant

change is warranted. The staff further has determined that
,

antitrust issues are not raised by the request to add NAESCO as a

non-owner operator to the Seabrook license. The basis for staff's

recommendation and determination are provided herein.

II. APPLICABLE STATUTE AND REGULATION 8-

Section 105 of the Atomic Energy Act of 1954, as amended, ( AEA) , 4 2

U.S.C. 2135, designates when and how antitrust issues may be

raised. See Houston Lighting & Power Co., (South Texas Project),

CLI-77-13, 5 NRC 1303, 1317 (1977). In connection with the

legislation to remove the need to make a finding of practical value

befor2 issuing a commercial license,' in 197E the Joint Committee

i Before the amendment, the Commission could issue a
commercial license for a production or utilization facility only
after it had made a finding of " practical value" of the facility
for industrial or commercial purposes. Public Law 91-560 (84 Stat.
1472)(1970), section 3, amended section 102 of the Atomic Energy

Act (AEA). Prior to the amendment, section 102 of the AEA read as
follows:

SEC.102. FINDING OF PRACTICAL VALUE.-Whenever the
Commission has made a finding in writing that any type of
utilization or production facility has been sufficiently
developed to be of practical value for industrial or

(continued...)
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on- Atomic Energy also e x a m i n'e d s e c t i o n 1 0 5 c . Before the- 1970

amendment, section 105c provided- that whenever the Commission .;

proposed to issue a commercial license, it would notify the

Attorney General of' the proposed license and the proposed terms and

conditions thereof. The Attorney General would then be obliged to

advise the Commission "whether, insofar as he can determine, the
;

proposed license would tend to create or maintain a situation

-inconsistent with the antitrust laws and such advice will be
published in the Federal Register. 2 The Joint Committee,

recognizing that the language and potential effect of the existing

section-105c were not sufficiently clear, decided to amend

L section 105c to clarify and revise this phase of the Commission's

licensing process. See 116 Cong. Rec. S19253.

Subsection 105c(1), as amended, requires the Commission to

transmit, to the Attorney General, a copy of any license

application to construct or-operate a nuclear facility for the

1(... continued)
commercial purposes, the Commission may thereafter issue
licenses-for such type of facility pursuant to section-

~103.
..

2 Prior to the~1970 amendment,-antitrust review could occur
only following a Commission finding, under section 102 of the
Atomic Energy Act, that-a type of facility had been sufficiently.
developed to be of " practical value" for industrial or commercial

. purposes. Because the Commission'never made such a finding, no
antitrust reviews occurred. Power reactor construction permits and
-operating licenses before 1970 were issued -pursuant to
section 104b,-which applied to facilities involved-in the conduct

-of research and development activities leading to the demonstration
-of -th'e practical value of such facilities for industrial' or
commercial purposes.

- _ . - _ __ _~ _



_ _. _ . _ _ _. . __ _ _ _ . . - _ .. _ _ _ . _ . . _ _ . _ . . . __ _

~4 e

n

--4 .

. i

. Attorney General's advice as to whether the grant of an application

will create or maintain a situation inconsistent with the antitrust

laws. Subsection 105c(2) provides an exception to the requirements

of. subsection 105c(1) for'a 31 cense to operate a nuclear facility
,

for which a construction permit was issued under section 103,

unless the Commission determines that such review is advisable'on

the ground that "significant changes" in the = licensee's activitiies

or proposed activities have occurred subsequent to the previous
'

review by the Attorney General and the Commission in connection''

with the construction permit for the facility.

The' Commission has promulgated regulations regarding the . submittal
e

of-information in connection with the prelicensing antitrust review

of facilities and the forwarding of antitrust information to the

Attorney General. See 10 C.F.R. . SS 2.101, 2.102, and 50.33a.

Section 50.33a. requires the submission of the information specified

{ in 10 - C. F. R. Part 50, - Appendix L -(Information Requested By The

Attorney General- -For Antitrust Review Facility License

Applications).. The publication in the' Federal Register of' a notice

of the docketing of.the antitrust information required by Part-50,

Appendix ~ L is required _ by 10 C.F.R. S'2.101(c). Subsections

2.101(e) and-2.102(d) address the situation in which an antitrust
review has ' been . conducted as part of the application ' for. a,

construction permit and the application for an operating license is

now before the Commission. Related to this, the Commission has

delegated to the Director of Nuclear Reactor Regulation (NRR) or

. _
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the Director of Nuclear Material Safety and Safeguards (NMSS), as

appropriate, its authority under subsection 105c(2) of the AEA to

make the determination in connection with an application for an

operating license as to whether "significant changes" in the

licensee's activities, or proposed activities under its license

have occurred subsequent to the antitrust review conducted in

connection with the construction permit application. See 10 C. F.R.

55 2.101(e) (1) and 2.102(d)(2).3
.

On October 22, 1979, the Commission amended 10 C.F.R. 5 55.33a to

reduce or eliminate the requirements for submission of antitrust

inf ormation in certain de minimis instances. In publishing the

rule, the Commission stated its conclusion that applicants whose

generating capacity at the time of the applicaticn is 200 MW(e) or

less are not required to submit the information specified in

Appendix L of Part 50, unless specifically requested to do so. The

3 In connection with the delegation, the Commission approved
procedures to be used until such time as regulations implementing
the procedures were adopted. Although never formally published,
the procedures are available as attachments to SECY-79-353 (May 24,
1979) and SECY-81-43 (January 19, 1981). On March 9, 1982, the
Commission amended its regulations to incorporate final procedures
implementing the Commission's delegation of authority to make the
"significant changes" determination to the Director of Nuclear
Reactor Regulation or the Director of Nuclear Material Safety and
Safeguards, as appropriate. 47 Fed. Reg. 9963, March 9, 1982. The
amended regulation provides that the Director, NRR or NMSS, as
appropriate, af ter inviting the public to submit comments regarding
antitrust aspects of the application and after reviewing any
comments received, is authorized to make a significant change
determination and, depending on his determination, either refer the
antitrust information to the Attorney General or publish a finding
of no significant changes in the Federal Register with an
opportunity for requesting reevaluation of the finding.

|

i

. . .__ _ _. . .. _ _ _ .
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Commission further stated that it believed that utilities smaller
than these generally would have a negligible ef f ect on competition.

-Fed. Reg. 60715, October 22, 1979.

'All applicants for an NRC utilization facility license who are not

determined by the. staff to be de minimis applicants, undergo an

extensive antitrust review at the construction permit (CP) stage

and a review at the operating license (OL) stage. The CP review is

an in. depth analysis of the applicant's competitive activities.

conducted by the DOJ in conjunction 'with the staff. The

competitive analysis associated with the.0L stage of review is

conducted by the staf f, in consultation with the Department, and is

focused on significant changes in the applicant's activities since

the completion of the CP antitrust review (or any subsequent

review). -In . each of. these reviews, both the staf f and the

Department concentrate on the applicant's activities and determine

whether the applicant's conduct.or changes in applicant's conduct

creates or maintains a situation inconsistent with the antitrust

laws. ;

.III. POST INITIAL OPERATING LICENSE ANTITRUST REVIEWS

,

-A. General

As. indicated supra, the NRC has established procedures by which

|- prospective licensees of nuclear production f acilities are reviewed
l'

L
. _ _

__
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during the initial licensing process to determine whether the

applicant's activities will create or maintain a situation

inconsistent with the antitrust laws. The AEA does not

specifically address the addition of new owners or operators after

the initial licensing process. The legislative history discusses,

to a limited extent, some types of amendments.' However, neither

section 105c of the AEA or the Commission's regulations deal

directly with applications to change ownership of facilities with

operating licenses.5 Indeed, in its South Texas decision, the

Commission stated that, "we need not and do not decide whether

antitrust review may be initiated in case of an application for a

license amendment ... where an application for transfer of control

South Texas Project, 6 NRC atof a license has been made "
...

' The report by the Jolw Committee on Atomic Energy notes
that:

The committee recognizes that applications may be amended
from time to time, that there may be applications to
extend or review [ sic) a license, and also that the form
of an application for a construction permit may be such
that, from the applicant's standpoint, it ultimately
ripens into the nplication for an operating license.
The phrases "any license application", "an application
for a license", and "any application" as used in the
clarified and revised subsection 105 c. refer to the '
initial application for a construction permit, the
initial application for operating license, or the initial
application for a modification which would constitute a
new or substantially dif ferent f acility, as the case may
be, as determined by the commission. The phrases do not
include, for the purposes of triggering subsection
105 c. , other applications which may be filled during the
licensing process.*

H. Rep. 91-1470, 91st Cong. 2d Sess., at 29 (1970).

5 Applications for construction permits, for amendment of
construction permits, and applications for initial operating
licenses are not included here.
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1318. The Commission went on to note that "(a)uthority (for

antitrust review of a license transfer), not explicitly referred .to

in the statute or its history, could be drawn as an implication

from our regulations. 10 CFR 5 50. 8 0 (b) . "' Id. Unfortunately, the

Commission did not explain how its regulations could grant

authority not given.by the statute.

The Commission has considered, however, the matter of adding a

licensee after issuance of a construction permit, but before

issuance of the initial operating license. In Detroit Edison, et

al., (Enrico Fermi Atomic Power Plant, Unit No. 2), 7 NRC 583, 587-

89 (1978) aff'd ALAB-475, 7 NRC 752, 755-56 n.7 (1978), the

Licensing Board denied a petition to intervene and request for an

antitrust hearing by a member / ratepayer of the distribution

cooperative that purchased all of its power from a cooperative that

would becoma a co-licensee of the power plant. In considering a

jurisdictional argument, the Board, relying on the Congressional

intent and purpose behind section 105c of the AEA cited in n.4

supra, stated that "(s)ince the two cooperatives in this case are

required to submit an application to become co-licensees, these

constitute their ' initial application for a construction permit'"

'10 C.F.R. S 50.80(b) provides in part that an application for
transfe'r of a license shall include as much of the information
describco in SS 50.33 and 50.34 with respect to the identity and
technical and financial qualifications of the proposed transferee
as would be required by those sections if the application were for
an initial license, and if the license to be issued is a class 103
license, the information required by S So.33a (Information
requested by the Attorney General for antitrust review).
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(emphasis in original). Id., at 588. In Summer, the Commission

referred to Termi'for the proposition that the addition of a co-

owner as a co-licensee was, in effect, an initial application of

the co-owner and as such required formal antitrust consideration,

stating, "[t] hat decision was based on the necessity for an in-

depth review at the CP stage of all applicants, lest any applicant
,

escape statutory antitrust review" (emphasis added). South

Carolina Electric and Gas Company and South Carolina Public Service

Authority, (Virgil C. summer Nuclear station, Unit 1), CLI-80-28,

11 NRC 817, 031 (1980).

The legislative history of section 105c and the Commission's

guidance in South Texas might be read to indicate that Commission

antitrust review, if not limited to the initial licensing process,

is at least an unsettled question regarding operating license

amendments. However, Fermi and Summer stand for the proposition

that new license applicants are initial applicants for purposes of

a section 105c antitrust review. Further, the Commission indicated

in Summer that in such situations a formal antitrust inquiry is

required. See Id., at 830-31. Against this backdrop, the staff

has conducted antitrust reviews of operating license amendment

requests.

The staff has received applications for operating license

amendments that 1) request the addition of a new owner or seek

Commission permission to transfer control from an existing to a new
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owner or 2) request placing a non-owner operator on a license. The

action the NRC Staff has taken has been particular to each

situation. In general, post initial operating license amendment

applications involving a change in ownership have included an

antitrust review by the staff and consultation with the Attorney

;*.neral. The review by the staf f focuses on significant changes in

| tr,e competitive market caused by the proposed change in ownership
,

since the last antitrust review for the f acility and its licensecs.

The staff review takes into account related proceedings and reviews

in other federal agencies (e.g. FERC, SEC, or DOJ).

B. Change In Ownership

Although not specifically addressed by regulation, the staff has

evolved a process for meeting the Commission's direction in the

summer decision to conduct an antitrust inquiry for license

amendments af ter issuance of the operating license. The receipt of

an application to add a new owner to an operating license or to

seek Commission permission to transfer control from an existing to

-a new owner, for section 103 utilization facilities which have
!

undergone antitrust review during the initial licensing process, is

noticed in the Federal Register, inviting the public to express

views relating to any antitrust issues raised by the application,

| and advising the public that the Director of the office of Nuclear
!

| Reactor Regulation (NRR) will issue a finding whether significant

changes in the licensees' activities or proposed activities have
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occurred since the completion of the previous antitrust review.

The staf f's awareness of any related federal agency reviews of tihe

request (e.g. FERC, SEC, or DOJ) and the staff's intention to

consider those related proceedings are also noted in the Federal

Register notice. The staff reviews the application after the

comment period, so that the staff can perform the review with

benefit of public comment, if any, and consultation with the

Attorney General. If the Director, NRR, finds no significant

change, the finding is published.in the Federal Register with an

opportunity for the public to request reconsideration as provided

for in 10 C.F.R. 5 2.101(e) for initial license applicants. If the

Director, NRR finds significant change, the matter is referred to

the Attorney General for formal antitrust review.

In conducting the significant change review, the staff uses the

criteria and guidance provided by the Commission in its two Summer

decisions for making the significant change determination for OL

applicants.7

The statute contemplates that the change or
changes (1) have occurred since the previous
antitrust review of the licensee (s); (2) are
attributable to the licensee (s); and (3) have

7 In CLI-80-28, the Commission enunciated the criteria, but
deferred its actual decision regarding the petition to make a
significant changes determination that was before it. See South
Carolina Electric and Gas Company and South Carolina Public Service
Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-80-28,
11 NRC 817 (1980). In CLI-81-14, the Commission denied the
petition. See South Carolina Electric and Gas Company and South
Carolina Public Service Authority, (Virgi1 C. Summer Nuclear
Station, Unit 1), CLI-81-14, 13 NRC 862 (1981).

.
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anti-trust implications that would most likely
warrant some Commission remedy.

Summer, 11 NRC at 824. To warrant an affirmative significant

change finding, thereby triggering a formal OL antitrust review

that seeks the advice of the Department of Justice on whether'a

hearing should be held, the particular change (s) 'must meet all

three of these criteria. In' its second Summer decision, the

-Commission provided guidance regarding the criteria and, in

particular, the meaning of the third criterion in determining the-

significance of a change.

As .the staff recognized, "this third criterion
appropriately focuses,-in several ways, on what may be
'significant' about any changes since the last. . . review.--

. Application of this third criterion should result in
termination of NRC antitrust reviews where the changes
are pro-competitive or have de minimis anticompetitive
effects."- (Emphasis provided) The staff correctly
discerned that the . third criterion- has a further
analytical-aspect regarding remedy: "Not only does (it)
require an assessment of whether-the changes would be
likely to warrant. Commission remedy, but one must also
consider the type of remedy which such changes by their
nature - would require. " The third criterion does not-

evaluate the change in isolation-deciding only whether it
is pro or anticompetitive. It also requires evaluation
of unchanged aspects of the competitive structure in
relation to the change to determine significance.

South Carolina Electric and Gas Company and South Carolina Public

Service Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-

81-14, 13 NRC 862, 872-73 (1981).

C. Change In Or Addition Of Non-Owner Operator

i

~

|
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Changes in a nuclear plant operator, without any change in

ownership, may also carry the potential of abuse of market power by

the operator. However, the staff has determined that a plant

operator who has no control over the marketi.1g of the power or

energy produced from the facility will not, under normal

circumstances, be in a position to exert any significant amount of

market power in the bulk power services market associated with the

facility. The staff makes an effort in these cases to reach

agreement on a license condition requiring new plant operators to

agree to be divorced from the marketing or brokering of power or

energy from the facility in question and hold existing owners

accountable for the operator's actions. If the prospective new

operator and the owners agree to appropriate license conditions

that reduce the potential for impact on plant ownership or

entitlement to power output, as determined by the staff, the

application to add or change a non-owner operator is viewed as an

application falling within the de mlplais exception for submitting

antitrust information provided for in 10 C.F.R. S 50.33a.

The Commission has exempted de minimis applicants from the

requirements to submit antitrust information and, therefore, the

publication for comment of such information, unless specifically

requested by the Commission. See 10 C.F.R. S 50.33a. The

Commission has determined that such applicants generally would have

a negligible effect on competition. See 44 Fed. Reg. 60715,

October 22, 1979. The staff has determined that, with an
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appropriate license condition regarding the marketing and brokering

of power, the potential for a non-owner operator to have an affect

an competition in the bulk power market is effectively mitigated.

TFerefore, such an operator is, as a practical matter, the same as

a de minimis applicant with respect to its ability to affect

conpetition. Normally, no further antitrust review of the non-

owner operator will be conducted by the staff.

IV. PREVIOUS SEABROOK NRC ANTITRUST REVIEW 8

A. Construction Permit Review

.

By letter dated December 4, 1973, the Attorney General issued

advice to the Atomic Energy Commission pursuant to Public Service

Company of New Hampshire's (PSNH) , the lead applicant,a application

for a construction permit for the Seabrook Nuclear Power Station

Units No. 1 and No. 2. In its advice letter, the Department

expressed concern over several allegations by smaller power systems

in the New England bulk power services market that they were unable

to gain access to low cost bulk power supply on the same basis as

sPSNH was the majority owner with'50% of the plant at the time
the time of the Department's advice letter in 1973. Since this

| initial review, there have been several changes in ownership and
| ownersh.ip shares in Seabrook. Existing owners are as follows: PSNH
l (35.56942%); United Illuminating (17.5%); EUA Power Corporation

(12.1324%) Connecticut Light & Power Company (4.05985%); Hudson
Light f. Power Department (0.07737%); Vermont Electric Generation
and Transmission Corporative, Inc. (0.41259%); Montaup Electric
Company (2.89989%); Canal Electric Company (3.52317%); New England
Power company (11.59340%); Taunton Municipal Lighting Plant
(0.10034%); and New Hampshire Electric Cooperative, Inc. (2.17391%)
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larger systems in the area. The advice letter stated that as a-

result of a settlement agreement reached between the privately

owned and publicly owned systems in New England that there had been

a " dramatic improvement in the relations among the various segments

of the_ electric power industry in New England...." The Department

emphasized the importance of the development of the New England

Power Pool-(NEPOOL)-as a regional planning body that would enable

participation in bulk power services by all types of power entities

throughout New England. The-Department concluded,

that _the creation of a'truly open, non-...

exclusive NEPOOL means that all systems can
have a dependable frame- work within which-to
obtain fair.and non-discriminatory access to
economical and reliable bulk power
supply.{ December 4. 1973 advice letter, p. 4}

As a result of its review, the Depertment advised the Atomic Energy

Commission that there was no need for an antitrust hearing pursuant

to the construction permit application for Seabrook.

B. Operating License Review

As noted ~above, a prospective operating licensee is not required to

undergo a: formal antitrust review unless the staff determines thati

|: there have been "significant changes" in the licensee's activities
|

or proposed activities subsequent to the review by_the Department
of Justice and the-staff at the construction permit stage. The

staff completed its OL antitrust review of Seabrook in January

i

.
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3

1986._ The staff analysis indicated that,

.

3

. . .NEPOOL, which was only two years old at the
~

-time when the CP antitrust review was per-
formed, appears' to have evolved into a
framework ensuring access _to reliable and
economical bulk -power supply for all New
E n g l a n d .' u t i l i t i e s . ' Two provisions of_ the

_

: original _ pool- agreement were found to be
discriminatory against smaller utilities and
have since been removed. Further, because
. Seabrook 1 has been _ designated as a pool-
planned _ unit,-access to Seabrook 1 over pool
-transmission facilities _ of _ members is
guaranteed. for all participants under the
terms of.NEPOOL.'

Based'in large part upon the successful. formation and operation of

NEPOOL, the staff concluded that the changes in the licensees'

activities as'well-as any_ proposed changes in licensees' activities

do not represent "significant changes" as identified in the Summer-

decision ~ and L recommended that. no formal- OL antitrust review be -

conducted.- The .staf f's antitrust OL review was completed in
.

r February 1986 Land the Seabrook' full power license was issued on.
j ...
"

March'15, 1990.-

' C . .- EUA Power. Review-

By letter dated ~ March 26, 1986, New Hampshire Yankee, acting as

agent-for the Seabrook licensees, requested the staff to amend ~the

' Staff review of Seabrook licensees' changed activity,
"Seabrook Station, Unit 1, Public Services Company of New-
Hampshire, et al, Docket No. 50-443A, Finding of No Significant
Antitrust Changes," p. 57.

. - . . . . . . - -
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,

-Seabrook construction permits (Units 1 and 2) to reflect the
' '

-

. purchase.and transfer of an approximate 12 percent ownership share
~

-

-in the Seabrook facility to EUA Power Corporation (EUA Power),-'a

wholly owned subsidiary of Eastern Utility-Associates of Boston,

Massachusetts. The amendment requested the transfer of 12 percent

ownership to LEUA- Power and deletion of the f ollowing_ owners as

Seabrook licensees: Bangor-Hydro-Electric Company (2.173914);
,

Central Maine Power Company (6.04178%); Central Vermont Public

Service CorporaMon -(1.59096%); Fitchburg Gas and Electric Light

' Company (0.86519%); and Maine Public Service Company (1.46056%).

.

Even though a sister company, Montaup Electric Company (both are

wholly owned - by Eastern Utilities Associates), had previously
,

undergone an antitrust review in conjunction with its participation

in Seabrook, EUA Power represented a new owner prior to issuance of

-- - the Seabrook full power operating licensee and was required to-

-undergo a formal-antitrust review by the Department of Justice.-

Accordingly, EUA Power - submitted pertinent 10 C.F.R. Part 50,-

Appendix L information to the staff regarding its operations and

competitive activity. A notice of receipt of this information ,
,

.which provided the opportunity for a 60 day comment period on:the

antitrust issues regarding the proposed ownership trar sfer, was

published in the Federal Register on May 2",,--1986.

By letter dated July 1, 1986-the Department advised the staff that

there was,
,

|

l.

''
.

,

,_.- - . - . , - , - - - - e. v .,-.v w - ,-
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no evidence that the proposed...

participation by EUA Power Company in the
Seabrook Units would either create or maintain
a situation ' inconsistent with the antitrust
laws _ under Sec' ion 105(c). We do not,
therefore, believe it is necessary for the
Commission to hold an antitrust hearing in
this matter. { Department of Justice advice
letter, p.1}

The Department's letter was published in the Federal Register on

July 17, 1986 and'provided for interested persons to request a

hearing and file petitions to intervene. There were no such
.

requests and the staff issued an amendment (No. 9) to the Seabrook

construction permits authorizing the transfer of ownership

effective upon completion of the transfer of ownership shares which

was consummated on November 26, 1986. In this instance, there was

no need to' apply the significant change threshold criteria to the

EUA Power amendment review and address the issue of whether the

Department of Justice should conduct the review or the staf f should

issue a significant change determination because the request for

ownership change occurred prior to issuance of the full power

operating license and consequently, the review involved an

amendment ~ to the construction permit and followed construction

permit review procedures.

V. CHANGES AT SEABROOK AFTEP_ISBUANCE OF THE INITIAL OLt

The instant amendment requests to transf er PSNH'S ownership in

Seabrook to a proposed new entity, NAEC, and change the plant

operator from New Hampshire Yankee to a proposed new operating

._ _
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entity, NAESCO,- represent direct outgrowths of the bankruptcy
1

proceeding initiated by PSNH in January 1988. Though the

bankruptcy proceeding and PSNH's financial status are not the focus-

of-the instant review, it is significant to note that PSNH is
,

dependent upon Seabrook as its principal source of generating

capacity and operating revenue. This dependence on one source of
-

operating revenue left_PSNH highly susceptible to fluctuations in

the business cycle that affect different regions of the country at ,

dif ferent periods in the -cycle. During the mid 1980's commerce and

industry in New England were growing dramatically. Economic growth

- exceeded = projections for planned electric generating capacity."
'

However, as rapidly as the New England economy advanced in the mid

1380's, it-declined equally a fast in the late 1980's. PSNH filed

for bankruptcy in January 1988 and EUA Power Corporation, another

Seabrook co-owner heavily dependent upon the sale of Seabrook power
*

and energy, filed for bankruptcy in early 1991.-

There were other factors that contributed to PSNH'S . financial
difficulties in the 1980's,- e.g., development and approval of

emergency evacuation- plans for Seabrook and state regulatory
,

proceedings involving allowance of Seabrook costs in PSNH'S rate
,

- #EUA Associates, parent company of.Montaup Electric Company,
a co-owner of Seabrook, formed EUA Power Corporation specifically
to purchase-a 12 percent ownership share in Seabrook to meet an
unexpected strong demand for electric power in New England during
the late 1980's and'1990's. John F.G. Eichorn, chairman of EUA
Associates, was quoted by the Providence, Rhode Island Journal
newspaper, as citing NEPOOL electricity demand estimates showing "a
serious shortfall developing in New England, which we at EUA are

-

determined to help eliminate." Journal, April 10, 1986.

:

_ - __ - _ - , _ -
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base. All of these factors culminated in PSlill filing for

}
bankruptcy and the resultant proposal by 110 to acquire PSNii. The

proposals adding a new owner and a new operator of the Seabrook

racility are the principal changes the staff must address in its
post ob significant change antitrust review. The staff must

Jetermine whether the new owner or the new operator will create or

maintain a situation ineonsistent with the antitrust laws.
,

7

VI. ZIRC AND BEC REVIEWS

Pursuant to the requirements and jurisdiction of both the Federal

Power Act and the Public Utilities liolding Company Act of 1935, NU*

filed applications with the Federal Energy Regulatory Commission

(IERC), on January 5, 1990, and the Securities and Exchange

commission (SEC), on October 5, 1989, respectively, seeking

approval of its proposed merger with PSN11. In light of the fact

that similar competitive issues are currently being addressed in

proceedings at the FERC and SEC and that the findings reached in

the FERC and SEC proceedings will be considered by the staff, a

brief synopsis of these proceedings follows.

A. FERC Proceeding

.

Northeast Utilities, acting through a service company called NUSCO,

sought approval under Section 203 of the Federal Power Act

(enforced by the PERC) to acquire the jurisdictional assets of

- _ _ _ _ _ - _ - _ _ _ _ _ _ _______ ____



- - _ - _ - _ _ __ _ __.

. .

- 21 -

PSNH. Section 203 of the Federal Pnwer Act (FPA) requires the FERC
!

to make a determination as to whether the proposed acquisition or

merger will be consistent with the public interest. Though the FPA

does not specifica1% c harge the FERC with weighing the competitive

implications of L.. erger or acquisition in terms of injury to

competition or the competitive process in identifiable markets, inl

the recent past, the FERC has considered these competitive concerns

as inputs to its ultimate determination as to whether the

combination creates more benefits than costs, i.e., is in the
,

public interest.

On March 2, 1990, the FERC issued an order granting intervention

by all requesting parties and also granted a NU motion to expedite

the hearing schedule by requiring that an initial decision be
issued no later than December 31, 1990. Af ter extensive discovery,

depositions and oral argument, the FERC administrative law judge
-

(AU), Jerome Nelson, issued an initial decision on December 20,

1990."

""On March 7, 1990, NU submitted its direct case, which
consisted of the prepared testimony and exhibits of six witnesses.
After extensive discovery, including numarous depositions of NU,
Staff, intervenor and third party witnesses, the Staff and
intervenors filed their respective direct cases on May 25, 1990.
The direct cases of staff and intervenors included the prepared
testimony and exhibits of 49 witnesses. On June 25, 1990, Staff
and intervenors filed cross-rebuttal cases through the prepared
testimony and exhibits of 19 witnesses. On July 20, 1990, NU filed
its rebuttal case through the prepared testimony and exhibits of 12
witnesses. Uvanty-five days of hearings were held during August
and September of 1990. Thirty-five witnesses were cross-examined,
and 809 exhibits were admitted into evidence. Briefs and reply

briefs were filed in October of 1990. Four days of oral argument
ended on November 13, 1990." (AM Initial Decision, p. 6).

- - - - _-_-_ _ _- - _ _ _ _ - _ - _ _ _ _ _ _ _ __



_ _ _ _ _ _ . _ _ _ . _ . . . _ ~ . _ _ _ _ _ , _ _ . _ . _ _ _ _ . . _ _ . _ . . _

e ,

!

i
,

b

- 22 -
,

i

The AW made-several findings in his initial decision, however, the l

findings most relevant to the NRC post OL amendment review concern

the affect the merger will have on the New England bulk power

services market. The ALJ's initial decision indicated that without
r

a detailed set of merger conditions, the "NU-PSNH merger would have !

'

anti'-competitivo consequences." The AM found that,
,

the merger would have anticompetitive impacts - ;
by giving'the merged company vast competitive '

strength in selling and transtd tting bulk
power in New England, and in a regional ;

- submarket called " Eastern REMVEC" (Rhode
Island and Eastern Massachusetts). (Jd.,
p.15)

i

The AM indicated that the merged company will control 92 percent
,

of the transmission capacity presently serving New England.

-This control would give the merged company the
power to demand excessive charges for
transmission, or to deny it altogether, while
favoring its own excess generation at' high
prices. (Jd., p. 16)

The AM-concluded that zorged NU-PSNH will control the principal

-transmission access routes from northern New England to southern

New England as.well as 72 percent of the New York, New England

transmission corridor path.

Because PSNH " controls the only transmission ,

lines linking Maine and New Brunswick to the
rest of New ~ England"..., Eastern REMVEC t

utilities will necessarily have to deal with .

'
the merged company in order to get power from
- those areas. The merged company's control

;

i-

r - -, ,. .m,---, +- -r n, -- - - - . - , - - - . - - - - - , , , - - , - - - . , , , , , , ~ - . - , , , , , , r-,,--, ~. --. ,m,-------- ,,.
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would also extend to access from New York...
NU controls 72% of the New York-New England
" interface"... and needs-only a small portion
of that share for its own use. (Jd.)

- The AIJ's initial decision recommended that tha FERC approve the

merger only if specific merger conditions were agreed upon by the

merging parties. There are two principal conditions discussed by

the AIJ designed specifically to address the new NU-PSNH's market
~

power- and particularly any potential for abuse- of this newly

created market power vis-a-vis othpr power systems in New England.

The first condition is basically a rework of a proposal initially

offered by NU-PSNH dealing with the merged company's policy

regarding transmission over its power grid. A set of General

I Transmission Commitments was developed by the AIJ vhich dealt with

various degrees of priority access and time horizons depending upon

the individual power supply situation in question. -This-policy

commitment, according to the AIJ, would reassure non-dominant power

systems - in New England a form of meaningful access to the
1

transmission facilities required to fulfill their. bulk power supply

requirements.
.

The second_ major condition that addresses the transmission
,

'

dominance of the new NU-PSNH is termed the, "New Hampshire corridor

-Proposal." - This proposal serves to open up the flow of power from ;

Canada to New England and from northern New England to the heavily

populated southeastern portion of New England. The Corridor

Proposal allocated a total of 400 MW of transmission capacity with

'
.

,

'

5.---5.'.w, , . . ' . , ,,, .,.,..__.. . <.a,_.,_.,-.,.-,v.~. , , , . . , , . . . _ _ r.c,_m-w.v, ,,y.__,p__,, - ym.r ,,-,,n. -,,-.,,,-w-.----
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200 MW allocated to New England Power company and 200 MW allocated

to southern New England utilities. These two transmission

proposals recommended by the FERC A1J are the most relevant to the

staff's review of New Hampshire Yankee's requests to change

ownership and the operator of the Seabrook facility.

On August 9, 1991, the TERC conditionally approved the NU merger
,

with PSNH. To mitigate the merger's likely anticompetitive

ef fects, the FERC strengthened NU's General Transmission Commitment

and noted that it will construe NU's voluntary commitment vcry

strictly. NU can not give higher priority to its own non-firm use

than to third party requests for firm wheeling in allocating

existing transmission capacity. The FERC also ruled that

independent power producers and qualifying f acilities are eligibic
for transmission access on the New Hampshire Corridor. See

Northeast Utilities Service Company (Re Public Service Company of

New Hampshire) FERC slip op. No. 364 (August 9, 1991).

B. SEC Proceeding

NU filed an application with the SEC for approval under the Public

Utility Holding Company Act of 1935 (PUHCA) of its proposed merger

with PSNH. The SEC issued a notice of the filing of the

application on February 2, 1990 (Holding Co. Act Release No.

25032). Fourteen hearing requests from 41 separate entities were

received and four of these requests, representing 21 entities, were
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zubsequently withdrawn. Moreover, eight entities filed comments or
'

notices of appearance. The segment of the SEC review most relevant
;

to staff's post OL amendment review revolves around Section i

i
10 (b) (1) of the PUHCA that requires the SEC to consider possible

anticompetitive offects of the proposed NU-PSNH acquisition. The
1

SEC in a Memorandum opinion dated December 21, 1990 approved HU's !

proposed acquisition of PSHH--indicating that all PUHCA
''

requirements, including Section 10(b) (1), had been f ulfilled. In

its initial decision, the SEC stated that,

Given the approximate size of the Northeast--
PSNH system and the resultant economic
benefits discussed herein. . . , we conclude that
the Acquisition does not tend towards the
concentration of control of public utility
companies of a kind, 'or to the extent,
detrimental to - the public interest or the
interest of investors or consumers as to ,

require disapproval under section 10 (b) (1) .
Section 10(b) (1) is satisfied. (SEC Initial
Decision, p. 40)

The SEC's analysis, as reflected in its initial decision, considers
.

the economic benefits associated with a merged NU-PSNH and not so

much the-potential for abuse of market power that may be enhanced
4

by the merger. The initial decision states-that the,

;

i

transfer to North Atlantic will mere 3y move
the asset from one Northeast subsidiary to *

-another and- should have no impact on
competitive conditions. (Id., p.58)

The SEC order approving the merger was appealed by two intervenors
L in the SEC proceeding--the City of Holyoke Gas and Electric ''

,

. . _ _ . . _ _ _ _ _ _ _ _ . _ . _ . _ _ _ . _ . _ . _ ___ __
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Department and the Massachusetts Municipal Wholesale Electric

Company (petitioners). Petitioners filed a request for rehearing ;

af the initial decision, arguing that the SEC erred in approving
c

the NU-PSNH acquisition by fai.'ng to provide sufficient analysis

of the anticompetitive effects of the acquisition. Petitioners .

- based much of their argument for rehearing upon the FERC AIJ's

December 20, 1990 decision which indicated that an unconditioned

NU-PSNH merger would have significant anticompetitive ef fects upon

the New England bulk power services market.
I

In a Supplemental Memorandum opinion and Order (Supplemental

Memorandum) dated March 15, 1991, the SEC granted petitioners a
.

reconsideration of the SEC's initial decision.
!

In our December order, we recognized that.the
Acquisition would decrease competition, but
concluded that the Acquisition's benefits
would outweigh its anticompetitive effects.
The petitioners challenge this determination,
arguing that the Commission ignored the
anticompetitive effects of the merged
company's control of transmission facilities
and surplus power. (supplemental Memorandum,
p.3)

5

'The SEC's Supplemental Memorandum indicated that its initial
decision focused more on the size and corporate structure of NU-

PSNH rather than the merged company's ability to control access to ,

'

transmission or excess capacity. The Supplemental Memorandum

stated that even though the SEC's principal focus'was on the size

and structure of the merged company, the competitive access issues

,

, ,,++w g 9 ,-nn,--n-, .,-g-r - , . - , . . , ,-,,,---,,,.-.-,-n ;.. ,----n.r~,.... r- , - . - <g- . , , . - - + - ,,,..,n..-w-.--- - , - - - - - - . ----n. ea-
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were considered and the SEC concluded that, "The merged company's

control of both transmission lines and surplus bulk power raises
'

the poteu lal for anticompetitive behavior." (Supplemental

Memorandum, p.5) However, the SEC relied upon the transmission

commitments made by NU to mitigate any possible anticompetitive

effects of the merger.18

The Supplemental Memorandum recognized that both the SEC and the

FERC "have statutory responsibilities with respect to the
.

anticompetitive consequences of mergers in the public-utility
industry". (Jd., p.6). However, the SEC also reen?nized that the

focus of the Federal Power Act and the Public Utility Holding

Company Act are different in that each agency pursues

administration of each act with different goals for regulating

members of the electric utility industry. As a result, the SEC
|

deferred the question of anticompetitive consequences and its

ultimate approval of the proposed merger to the FERC.

Because the FPA is directed at operational
issues, including transmission access and bulk
power supply, the expertise and technical

| ability for resolving the types of

anticompetitive issues raised by theI

petitioners lie principally with the FERC.
When the Commission, (SEC), in determining
whether there is an undue concentration of

I control, identifies such issues, we can look

l
12 The initial FERC decision found the commitments made by NU

to be insufficient to remedy the potential anticompetitive effects
of the merger and recommended additional terms and conditions be
imposed upon the merged company as a condition for FERC approval of
the merger.

1
-- . _ . .-
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to the FERC's expertise for an appropriate
resolution of these issues. Accordingly, we
condition our approval of the acquisition upon
the issuance by the FERC of a final order
approving the merger under section 203 of the
FPA. (Jd., p.9)

VII. AMENDMENT APPLICATIONS COMMENTS RECEIVED _pY THE STAEE

The staff, in accordance with 10 C.T.R. $ 2.101(e)(1), published

receipt of New Hampshire Yankee's request to amend the Seabrook OL

in the Federal Register and provided interested parties the

opportunity to comment on the antitrust issues raised by the

proposed acquisition on February 28, 1991.13 The staff received

comments from the following entities or their representatives: 1)

New Hampshire Electric Cooperative (April 1, 1991,); 2)

Hassachusetts Municipal Wholesale Electric Company (April 1,1991);

3) City of Holyoke Gas an( Uectric Department (April 1, 1991); 4)

Hudson Light and Power Department (April 4, 1991); and 5) Taunton
,

Municipal Lighting Plant (April 10, 1991). By letter dated April

22, 1991, counsel for Connecticut Light and Power Company and PSNH

responded to these comments." The comments from participants in

the FERC and SEC proceeding by and large mirrored the positions

taken by the commenters in those proceedings. The commente

13A similar notice regarding the change in operator from New
Hampshire Yankee to NAESCO, was published in the Federal Register
on March 6, 1991.

" By letter dated June 13, 1991, City of Holyoke Gas and
Electric Department (HG&E) replied to the Connecticut Light and
Power (CL&P) and PSNH response. By letter dated July 9,1991, CL&P
and PSNH responded to the HG&E reply. By letter dated July 22,
1991, HG&E replied to the CL&P and PSNH July 9, 1991 response.
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received are summarized below with the staff analysis of each

comment.

A. New Hampshire Electric Cooperative (NHEC)

Comment

NHEC is a transmission dependent utility (TDU), i.e., " entirely

dependent en NU or PSNH for their bulk power transmission needs".

NHEC states that without access to NU's or PSNH's transmission
facilities it cannot actively compete in the New England wholesale

bulk power services market. NHEC asserts that the proposed

acquisition of PSNH by NU will concentrate its only source of
essential t.ansmission service in the hands of !ts principal

competitor. NHEC cites the initial FERC decision as evidence that

the proposed merger, if unconditioned, vill have an adverse impact

on the competitive process in the New England bulk power services

market. NHEC also states that recent developments which have not

been a part of the FERC record are relevant to the NRC review
associated with the seabrook post OL amendment applications.

NHEC vishes to purchase partial requirements power from another

supplier, New England Power Company (NEP), rather than PSNH. NHEC

ar.d NEP entered into a long-tern power supply contract on

|
January 9,1991, however, NHEC needs access to PSNH's transmis ion

,

|. grid to receive the NEP power. PSNH has indicated that NHEC is

contractually prohibited from taking any other off system power

purchases during the term of its power supply contract with PSNH
i

|

.

*Wa
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and as a result PSNH would not approve use of its transmission grid

until the contractual dispute between PSNH and NHEC is resolved.

NHEC contends that the proposed acquisition of PSNH by NU is

anticompetitive and under the NRC's Summer criteria, represents a

"significant change". NHEC seeks relief by requiring NU to,

. commit before this Commission that it. .

will provide NHEC all transmission needed for
NHEC to purchase power from other

.

sources . . . .

Staff Analysis

The staf f believes that the is' sue described by NHEC in its April 1,

1991 filing to the staff primarily involves a contract dispute with

PSNH and NU over transmission rights pertaining to power purchases

by NHEC from New Brunswick. Presently, NHEC is taking partial

requirements wholesale power from PSNH under a 1981 contract. A

dispute has arisen between NHEC and PSNH (now NU, given its

proposed acquisition of PSNH) regarding the terms under which the

contract can be terminated. PSNH states that the contract requires

NHEC to provide five years notice prior to cancelling the contract

and switching to a different supplier. NHEC states that the

contract provides for termination upon NHEC joining NEPOOL and that

the recent NHEC-NEP purchase agreement and NHEC's ownership

interest in Seabrook provide the basis for NEPOOL mp.dership.

This contract dispute, which forms the linchpin for NHEC's argument
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that it is dependent upon NU's transmission grid is presently being

interpreted before the FERC. The staff believes that it is

appropriate for this dispute to be resolved under the auspices of
the FERC's jurisdiction over wholesale power and transmission ,

1

tariffs and the terms ~and conditions associated with such

agreements. The staff sees no need for the NRC to enter into a
contract dispute that is under review by the FERC. Should the

PSNH-NHEC contract dispute be resolved in NHEC's favor, i.e.,

enabling NHEC to terminate the contract without giving a five year

notice, the merger condition recommended by the FERC AIJ and
commitments made by NU to provide transmission dependent utilities

transmission services (cf., PSNH and Connecticut Power & Light

Company Comments to NRC staff dated April 22, 1991, pp. 29-30),

should adequately resolve the competitive concerns raised by NHEC.

B. Massachusetts Municipal Wholesale Electric Company (MMWEC)

Coment

MMWEC is a co-owner (11.5934%) of the Seabrook plant. In its

comments to the NRC, MMWEC states that the proposed acquisition of

PSNH by NU is anticompetitive, notwithstanding the merger

conditions recommended by the FERC AlJ , and suggests that the

Director of the Of fice of Nuclear Reactor Regulation find, pursuant

to Summer, that significant changes have occurred since the

Attorney General's advice letter was issued in December 1973.

MMWEC contends that the standard of review of mergers required by

.. .-. ._- . . - - . . . -. - - .
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e

the FERC under the FPA is different than that required by the NRC |

under the Atomic Energy Act. MMWEC states that this difference
!

permits anticompetitive acquialtions under the FPA if it is i

determined that the public interest is served by the acquisition ;

(or merger), whereas the NRC must address the competitive

implications of activities of licensees " irrespective of any

compelling public interest." (MMWEC comments, p.3)
;

'
,

Moreover, MMWEC requests the NRC to address the anticompetitive

aspects of NU's management and operation of Seabrook--an arca not

covered in the FERC A1J's initial decision. According to MMWEC,

.

NU is executing a plan whereby it has |

separated the Seabrook management function and >

ownership function from each other and
utilized its market power to insulate itself,
those functions and its other affiliates from
any liability, except liability imposed by
willful misconduct. (Id., p.5)

MMWEC's concerno revolve around a July 19, 1990 agreement reached

amor.g Seabrook owners holding approximately 70 percent of the

. facility. This agreement provides for the transf er of the managing
4

and operating agent from New Hampshire Yankee to a proposed wholly

uvned NU subsidiary, NAESCO. An exculpatory clause in the July 19,

1990 agreement, according to MMWEC,

I

. would not only free NAESCO and its. .

affiliates from harm done directly to MMWEC
but also from responsibility for third party
claims by others against MMWEC for any harm
related to Seabrook. MMWEC cannot insure any

l'..
j

. - . . - - - . . . - -. .- . - .- - _ _ . . - - . _ - - - - - . - - . . _
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reckless or negligent conduct of the Managing
Agent or its affiliates. (Jd.)

MMWEC requests the NRC to act to prevent NU from maintaining a

situation inconsistent with the antitrust laws. MMWEC suggests

that the NRC condition the approval of the license transfer to

" require appropriate amendment of the Joint Ownership Agreement and

to prohibit NAECo, & NAESCO and their affiliates from freeing
themselves from liability for misconduct." - (Jd., p.6) i

l

Staff Analysis
.

MMWEC's principal concern in that NU used its market power in an j

anticompetitive manner in f ormulating a July 19, 1990 agreement

that established parameters by which the Seabrook f acility would be

managed.and operated. Moreover, MMWEC asserts that this agreement

frecs, ,

.NAESCO and its affiliates from. .

harm done directly to MMWEC but also
from responsibility for third party
claims by others against MMWEC for
any harm related to Seabrook.
(MMWEC comments, p. 5)

MMWEC has f ailed to show how NU has used (abused) its market power

in bulk power services in formulating an agreement to install a new

manag.tg agent for Seabrook. MMWEC asks the NRC to condition the

license transfer by requiring amendment of the Seabrook " Joint

ownership Agreement", to, etfectively, make NAECO and NAESCO more

|
accountable for their actions pursuant to their ownership and

!

| operation of the Seabrook facility respectively. Based upon the

. . _ . . . _ _ - . - . _ _ . - - - - -. - . _ . - .
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data available to the staff, it appears as though the July 19, 1990

agreement was. consummated in conformance with the Seabrook Joint

Ownership Agreement, as amended, and not as a result of any abuse

of market power on the part of NU. The staff believes MMWEC's

concerns over the degree of liability it must absorb should NAESCO

in any way mismanage Seabrook are concerns of a contractual, not

competitive, nature and should be raised and addressed before an

appropriate forum for these matters, not the NRC.

Moreover, as recognized by MMWEC at page three of its comments, the

staff considered the possibility of a new plant operator having an

influence over competitive options of the new owners of Seabrook.

For this reason, af ter discussions with the staff, NAESCO agreed to

a license condition divorcing itself from the marketing or

brokering of power or energy produced by Seabrook. The license

condition was designed to eliminate NAESCO's ability to exercise

any;narket power, if evident and obviated the need to-conduct a

further competitive review of NAESCO. For. the reasons stated
above, MMWEC's request to condition the Seabrook license that frees

it from NAESCO's liability should be denied.

,

c. city of Holyoke Gas & Electric Department (HG&E)

Comment
t

HG&E is a municipally owned electric system serving primarily

western Massachusetts. "HG&E lies within the service territory of

'Western Massachusetts Electric Company ("WMECO"), a wholly-owned

_ . - _ . . _ - ._ . _ . _ . . _ . _ . . _ . . . _ _ _ _ . __ _ . _ .... _ . _ _ . _ . _ __ . _
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subsidiary of NU." (HG&E comments, p.2) HG&E generates no power on

its own and relies heavily on the transmission facilities of PSNH

to supply approximately 36 percent of its load from the Point
Lepreau nucacar plant in New Brunswick, Canada. According to HG&E,

The increase in control that the merged entity
will exercise over generation (including power
from Seabrook) and transmission capacity in
New England represents a "significant change"
from the activities of the current licensee--
an independent PSNH. (HG&E comments, p.3)

HG&E contends that NU-PSNH will wield significantly more market

power than a stand alone PSNH and given the existing competitive

relationship between HG&E and NU, the merged entity, without

adequate license conditions and structural alterations in the
market, will be able to severely restrict or at a minimum, control
the cost effectiveness of a large portion of its power supply that

p?;os" tly flows over PSNH's transmission facilities from New
n. = w .ck .

control over generation capacity greatly
reduces the opportunities available to
purchase power from other utilities in the
region; control over transmission capacity
eliminates or reduces the ability of HG&E and
others to purchase power from utilities
outside of New England. (Jd., p. 6)

Moreover, HG&E asserts that many of the benefits acsociated with

NEPOOL operation--identified by the Department of Justice and the

staff in previous reviews--may be negated by the merged company's
i

| " sufficient veto voting power" over proposals put forth by the

|

*

| ,

. -
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NEP00L Management Committee. HG&E characterizes this change in
,

|

market power as a "significant change" requiring a full review of !

the antitrust impacts of the proposed merger, including an analysis |

by the Attorney General of the antitrust impact of the proposed

license transfer.

HG&E addresses ongoing reviews of NU's proposed acquisition of PSNH

before other federal agencies and concludes that NRC's antitrust

review mandate in Section 105c of the Atomic Energy Act more-

clearly relates to review of anticompetitive conduct whereas the
reviews at the FERC and SEC seem to be more public interest

. oriented. Consequently, HG&E asserts that the NRC should not
assume that these other reviews will adequately condition the

proposed merger to remedy the serious competitive issues that the

merger would create. HG&E urges the NRC to deny the proposed

merger, yet if approved, suggests that NRC require prior approval j

by the FERC and SEC, and in addition, 1) require NU-PSNH to

transmit Point Lepreau powar to HG&E for the term of any extended

NGLE/ Point Lepreau power supply contract with equivalent terms to
:

its current contract, and 2) require NU to divest its subsidiary,

Holyoke Water Power Company (HWP) or consolidate HWP into another

NU subsidiary, Western Massachusetts Electric Company, thereby
'

i subjecting HWP to state regulation as a public utility.
Staff Analysis

HG&E aska the NRC to initiate a full antitrust review of the
proposed merger, considering all of the antitrust effects of the

!
,

|

. . _ - . . .-. . _ . -. - .. - . - - . - .-, - - - - . - - -
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proposed merger pursuant to Section 105c of the Atomic Energy Act.
"Such review would include an analysis by the Attorney General of

the antitrust impact of the proposed license transfer. 42 U.S.C.

SEC.2135" (HG&G comments, P.3) At the conclusion of such a review,

HG&E recommends that the NRC deny the proposed license transf er or

approve the transfer with license conditions over and above those

recommended by the TERC ALJ.

As indicated supra (cf., Section III herein), the staff takes into
consideration the record establised during related federal agency

reviews of the change in ownership. The TERC proceeding and the

accompanying recommendations for competition enhancing merger

canditions were factors the staff considered in evaluating the

instant proposals under the significant change criteria. The staf f

believes the presence of license conditions recommended by the FERC

mitigates the possibility of anticompetitive effects ensuing from
such a merger as well as the need for a more formal antitrust

review by the Department of Justice. For the reasons stated above,

the staff recommends denying HG&E's requests to deny the proposed

merger or initiate a formal antitrust review that incorporates an
analysis by the Attorney General.

Considering the license conditions associated with the proposed

acquisition of PSNH by NU, the staf f recommends denying in part and

approving in part HG&E's request to attach the FERC and SEC merger

conditions and impose two additional conditions as a requirement
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for consummation of the acquisition. The staff has relied heavily

on the record ewtablished to date in the FERC proceeding and in

light of the procompetitive merger conditions proposed by the TERC

A1J would recommend approval of the license transfer. The SEC in

its Supplemental Memorandum Opinion dated March 21, 1991 deferred

its ruling on the competitive aspects of the proposed merger to the

TERC.

.

The staf f recommends denying HG&E's request to the NRC to condition

the license transfer upon two additional requirements, one

providing, in effect, a life of service transmission contract for
HG&E's Point Lepreau power and another requiring NU to divest a

.

wholly owned subsidiary in competition with HG&E. There has been

nothing established in the FERC record or in the instant proceeding

that indicates that HG&E would ha'e been able to renew itsv
|

transmission contract with PSNH or its power supply contract with

New Brunswick upon termination of the existing contracts in 1994.

NU, as PSNH's parent company, has not indicated that it plans to

deny HG&E transmission capacity to New Brunswick after the proposed

merger is consummated. NU has stated that this transmission
corridor to New Brunswick will be offered to "all comers," as it

It appears as though HG&E will be in competition with otherwere.

potential buyers of Point Lepreau power for both transmission and

power and energy. The staf f seer no reason to assist HG&E over any

other competitor in this regard. Should HG&E enter into a

transmission contract with NU-PSNH and find the terms and

~ . . . _ . _ _ . . _ . - _ _ _ _ - - _ _ . . _ _ _ . _ __- . _ . _ . . _ . - -



. _ _ -. -. _ _ - . - - . _. _ _ . _ _ - - - - . -- _- .

. . .

- 39 -

conditions in any way anticompetitive, the staff believes the FERC

is the proper forum for resolution of tariff issues. The FERC

initial decision recognized the increase in market power resulting

from the NU-PSNH acquisition, yet recommenJed conditions to

mitigate any abuse of this newfound power.

with vast power overThe merged company --

transmission and control of surplus power --
must of fer viable wheelina service in order to
alleviate potential anti-competitive
consequences. (FERC Initial Division, p. 48)

.

(Emphasis added).

Moreover, the FERC A1J approved the request by HG&E to require NU

to establish the position of " ombudsman" to review NU's service and

eliminate the possibility of any anticompetitive consequences

resulting from NU's substantial market power in transmission and

surplus power in the New England market. Additionally, the FERC

A1J indicated that,

The ombudsman is not the only avenue for

dissatisfied customers. The Commission's
Enf orcement Task Force maintains a " hotline"
... through which complaints can be received.
(FERC Initial Decision, p. 49)

The staff believes these actions taken by the FERC adequately
address HG&E's concerns over abuse of HU's post merger market

For this reason, the staff does not believe that HG&E haspower.

| established a basis for the staff to conclude that there is a
significant change warranting an antitrust review. Furthermore,

there is no basis for the staff unilaterally to impose conditions
i

. _ - . . .-
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on the transfer of the license providing for a life of service

transmission contract.

Regarding HG&E's second condition, the staff believes that no
record has been establishcd to justify HG&E's request to divest

Holyoke Water Power Company from NU. According to the FERC initial

decision, "The City (HG&E) is covered by the protection given the

TDUs, and is entitled to no more in this regard." (FERC Initial

Decision, p. 50) Accordingly, divestiture of HWP does not seem

varranted-solely to, " eliminate NU's incentive to eliminate injury

to HG&E...." (HG&E comments, p. 10; emphasis added). The staff

recommends denying HG&E's' request to divest HWP from NU.

D. Hudson and Taunton

Comment

The Taunton Municipal Lighting Plant (Taunton) and the Hudson

Light and Power Department (Hudson) are both owners of the Seabrook

facility. Taunton and Hudson are both members of the Massachusetts
IMunicipal Wholesale Electric Company'and both have requested the

NRC to adopt MMWEC's comments submitted to the NRC via letter dated
i

April 1, 1991.

Staff-Analysis 4

.As indicated supra, the staff recommended denying MMWEC's request

to-further condition the Seabrook operating license to free MMWEC- |

from any liability to existing owners that may result - from the
I

proposed license transfer. In light of the fact that Hudson and

,

*=- . . ~ - * . < + - , . , . - - - . , - - , - - . . + - - ,,-.%,ww., - - v gr m ew-ie , - ,- + v v-~'
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Taunton adopted MMWEC's comments, the staff also recommends that
!

their requests be denied.

VIII. Egg BTAFF FINDINGS |

A. Change In ownership

The' ownership transfer of over 35 percent of Seabrook potentially-

represents a change in the. degree of. control over the operation of

the nuclear facility. However, as indicated supra, the FERC has

considered the anticompetitive conbequences of the proposed merger

and a set of extensive merger conditions was proposed by the FERC

administrative law judge regarding New Hampshire Yankee's proposals

to transfer ownership and operation of the Seabrook facility. In i

the staf f - has relied heavily upon the recordthis regard, .

established in the FERC initial decision in its review of the-
instant. amendment applications. . The FERC merger conditions were

designed specifically to mitigate- any potential competitive

problems associated with the proposed acquisition of PSNH by NU.
.

The staff has reviewed the proposed transfer of ownership share in

'the Seabrook facility-from PSNH to NU for_significant change since

the last antitrust review of the Seabrook- licensees, using the

criteria discussed by the Commission in Summer. (cf. Section III

herein) The amendment request was dated November 13, 1990, after

the previous antitrust review of the facility and therefore the
|

L
.

h

..4. . , . . . . - . - ,r,, # .- . . . . . . . . - - . , -e1 , %w,>



- - _ - _ _ _ _ _ -

e . .
,

- 42 -'

first Summer criterion, that the change has occurred since the last

antitrust review, is satisfled. The second Summer criterion is

satistled in that the change is the result of the bankruptcy
proceeding initiated by PSNH in January 1988 and as such is
" reasonably attributable to the licensee [s] in the sense that the

licensee (s) ha[ve) had suf ficient causal relationship to the change-

that it would not be unfair to permit it to trigger a second

antitrust review." Summer, 13 NRC at 871.

.

This leaves for consideration the third Summer criterion, that the

change has antitrust implications that would be likely to warrant

Commission remedy. The Commission in Summer adopted the staff's

view that application of the third criterion should result in
termination of HRC antitrust reviews where the changes are pro-

See Id.competitive or have de minimis anticompetitive effects.

at 872. The Commission further stated "the third criterion does
not evaluate the change in isolation deciding only whether it is

pro or anticompetitive. It also requires evaluation of unchanged

aspects of the competitive structure in relation to the change to

determine significance." Id.

The staff believes that the record developed in the FERC

proceeding involving the NU-PSNH acquisition adequately portrays

the competitive situation in the New England bulk power services
market and that the anticompetitive aspects of the proposed changes

are being addressed in the FERC proceeding. The staff further

- - -_ __ - - __ - _ _ -_-__ _ -____- _ - _ - _ -
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believes that the actions being taken by the FERC will adequately i

address concerns regarding the anticompetitive ef fects of NU's post

merger market power such that the change in ownership as approved

by the FERC'will not have implications that warrant a Commission :

i

remedy. Consequently, the third summer criterion has not been ;

.

satisfied.

1

Esch of the significant change criteria discussed in Summer must be

met to make an affirmative significant change finding. In th'is j

'
instance,_the third criterion has_not_been met.

t

i

B. Addition of Non-Owner Operator .

In light of the'11 cense condition developed by the staff and agreed ;

to by NU, NAESCO (the proposed new plant operator), and the other
e

Seabrook licensees, prohibiting NAESCO from marketing or brokering
~

'

_ power or energy produced-from the Seabrook plant-and holding all

other Seabrook licensees responsible for.HAESCO's actions pursuant

to marketing or brokering of Seabrook power, the staf f believes the

change in plant operator from New Hampshire Yankee to NAESCO will -

not have antitrust relevance.
.

t
IX. CONCLUSION

'

1

'For the reasons discussed above, and after consultation with the

DOJ, the staff recommends that the Director of the office of !

:

i

c~. .-w 4_,_._., , , _ _ _ . , _ . . _ _ _ . _ , , - , _ _ _ . . , . . _ _ - . . _ . - , . , , , _ . _ , -,..,,m._, ~ _ , . - - ~ . _ , , - , , - . _ - - -.
_
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Nuclear Reactor Regulation conclude that further NRC antitrust

review of the proposed change in ownership detailed in the
'

licensee's amendment application dated November 13, 1990, is not

advisable in that, based on the information received and reviewed,

a finding of no significant change is warranted. The staf f further

has determined that antitrust issues are not raised by the request

to add NAESCO as a non-owner operator to the Seabrook license.

.

9

s

!

h

!
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Febnmry 13, 1992

Docket No. 50-443A

Mr. Joseph M. Blain, General Manager
Municipal Light commission
P.O. Box 870
Faunton, MA 02780-0870

Rc Seabrook Nuclear Station, Unit 1
No Significant Antitrust Chenge Finding

Dear Mr. Blaint
Pursuant to the antitrust review of the anticipated corporate
combination between Northeast Utilities and Public Service
company of New Hampshire and the proposed change in ownership in
Seabrook Unit 1 that will result trom this combination, the
Director of the Office of Nuclear Reactor Regulation has made a
finding in accordance with Section 105c(2) of the Atomic Energy
Act of 1954, as amended, that no significant antitrust changes
have occurred subsequent to the previous antitrust review of
Unit 1 of the Seabrook Nuclear Station.
This finding is subject to reevaluation if a member of the public
requests same in response to publication of the finding in the
Federal Reaister. A copy of the notice that is being transmitted
to the Federal Reaister and a copy of the Staff Review pursuant
to Unit 1 of the Seabrook Nuclear Station are enclosed for your
information.

Sincerely,

WilliamW. b
Antitrust Policy Analyst
Policy Development and Technical

Support Branch
Program Management, Policy Develcpment

and Analysis Staff
Office of Nuclear Reactor Regulation

Enclosures:
As stated

DISTRIBUTION: (BLAIR)
Docket File 50-443A WLAMBE w/o enclosure
PTSB Reading File DNASH w/o enclosure
NRCPDR GHOLLER, OGC, w/o enclosure
LPDR GEDISON w/o enclosure
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\<'' 0.... 4 February 13, 1992

Docket No. 50-443A

Mr. Joseph'M. Blain, General Manager
Municipal Light commission
P.O. Box 870
Faunton, MA 02780-0870

Re: Seabrook Nuclear Station, Unit 1: )
No Significant Antitrust change Finding '

Dear Mr. Blaint

Pursuant to the antitrust review of the anticipated corporate
combination between Northeast Utilities-and Public Service
company of New Hampshire and the proposed change in ownership in *

Seabrook Unit 1 that will result from this combination, the ,

Director of the Office of Nuclear Reactor Regulation has made a
finding in accordance with Section 105c(2) of the Atomic Energy
Act of 1954, as anended, that no.significant antitrust changes :

have occurred subsequent to the previous antitrust review of' -

Unit 1 of the Seabrook Nuclear Station.

This finding is subject to reevaluation if a member of the public
requests same in response to publication of the finding in the
Federal Register. A copy of the notice that is being transmitted
to the Federal Reaister and a copy of the Staff Review pursuant
to Unit 1 of the Seabrook Huclear Station are enclosed for your
information.

Sincerely,

6f4& Ct

Willia M. Lam e
'

Antitr at Policy Analyst
.

Policy Development and Technical -

Support Dranch
Program Management, Policy Development
and Analysis Staff

Office of Nuclear Reactor Regulation

. Enclosures:'

As stated
:

>
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NUCLEAR REGULATORY COMMISSION

DOCKET NO. 50-443A

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE, ET AL.

SEABROOK NUCLEAR STATION, UNIT 1

PROPOSED OWNERSHIP TRANSFER

NOTICE Or NO SIGNIFICANT ANTITRUST CHANGES

AND TIME FOR FILING REOUESTS FOR REEVALUAT1Q1{

The Director of the Office of Nuclear Reactor Regulation has made

a finding in accordance with section 105c(2) of the Atomic Energy
,

Act of 1954, as amended, 42 U.S.C. 2135, that no significant

(antitrust) changes in the licensees' activities or proposed

activities have occurred as a result of the proposed change in

ownership of Unit 1 of the Seabrook Nuclear Station (Seabrook)

detailed in the licensee's amendment application dated November 13,

1991. The finding is as follows:

Section 105c(2) of the Atomic Energy Act of 1954, as amended,

provides that an application for a license to operate a

utilization facility for which a construction permit was

issued under section 103 shall not undergo an antitrust review

unless the Commission determines that such review is advisable

on the ground that significant changes in the licensee's

activities or proposed activities have occurred subsequent to

the previous antitrust review by the Attorney General and the

Commission in connection with the constru:: tion permit for the

facility. The Commission has delegated the authority to make

I

f $-O Y f L j $ },.
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9 2e "significant change" determination to the Director, of fice

b af Nuclear Reactor Regulation.
D
Y
L

[g My application dated November 13, 1991, the Public Service

"sny of New Hampshire (PSNH or licensee), acrough its Newa

) orhire Yankee division, pursuant to 10 CFR 50.90, requested

transfer of its 35.56942% ownership interest in the
E

{3
Mrook Nuclear Power Station, Unit 1 (Seabrook) to a newlya

itJned, wholly owned subsidiary of Northeast Utilities (NU).

b' This newly f ormed subsidiary will be called the North Atlantic

Energy Corporation (NAEC). The Seabrook construction permit

antitrust review was completed in 1973 and the operating
.

license antitrust review of Seabrook was completed in 1986.

The staffs of the Policy Development and Technical Support
__

Branch, Of fice of Nuclear Reactor' Regulation and the Otfice of

the General Counsel, hereinafter referred to as the " staff",

have jointly concluded, af ter consultation with the Department

of Justice, that the proposed change in ownership is not a

_ significant change under the criteria discussed by the

Commission in its Summer decisions (CLI-80-28 and CLI-81-14).

On February 28, 1991, the staff published in the Federal

Reaister (56 Fed. Reg. 8373) receipt of the licensee's request

to transfer its 35.56942% ownership interest in Seabrook to

NAEC. This amendment request is directly re?.ated to the
_

proposed merger between NU and PSNH. The notice indicated the

.

_
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reason for the transfer, stated that there were no anti'cipated

significant. safety hazards as a result of the proposed

transfer and provided.an opportunity for public comment on any
|

antitrust issues related to the proposed transfer. The staff i

received comments- f rotu several interested parties -- all of

- which have been condidered and f actored into this significant

change finding.

The staff reviewed the proposed transfer of PSNH's ownership _

Lin the Seabrook facility to a wholly owned subsidiary of NU

for significant changes since the jast antitnst review of

Seabrook, using the criteria discussed by the Commission in

~its Summer decisions (CLI-80-28 and CLI-81-14 ) . The staff

believes'that the record'. developed to date in the proceeding

at the Federal. Energy Regulatory Commission (FERC) involving

~~the proposed NU/PSNH merger adequately portrays the

competitive situation (s) in the markets served by the Seabrook
~

facility-and that any anticompetitive aspects'of'the proposed

- changes have been adequately addressed in the FERC proceeding.

Moreover,' merger conditions designed to mitigate possible
|~

l'- anticompetitive ; effects of 'the proposed merger have been

' developed in the' FFRC proceeding. The staff further believes

thattthe FERC proceeding _ addressed the issue of adequately-

protecting thu interests of competing power systems-and the
L
' competitive process in the area serv'ed by the Seabrook-

facility such that the ch"ges will not have implications that

_ , . , _. - _ _ _ . . _ _
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warrant a Commission remedy. In reaching this conclusion, the

staff considered- the structure of the electric utility~

1

industry in New England and adjacent areas-and the events

relevant to the Seabrook Nuclear Power Station and Millstona ,

i

Nuclear Power Station, Unit 3 construction- permit and

operating license reviews. For these reasons, and after
'

consultation with the- Department -of Justice, the staff

recommends that a no affirmative "significant change"

determination be made regarding the proposed change in

ownership detailed in the licensee's amendment . application

dated November 13,.1991.

Based upon the staff analysis, it is my finding that there.-

have been no "significant changec" in the licensees'

activities or. proposed activities since the completion'of the

previous antitrust revie'.

Signed on February.9, 1992 by Thomas E. Murley, Director, of the

Office of Nuclear Reactor Regulation,
,

Any person whose interest may be affected by thi's finding may file,i

- with full particulars, a request for reevaluation with the Director-

of :the Office of Nuclear Reactor Regulation, U.S. Nuclear

I '. Regulatory Commission , Washington, DC 20555 within 30 days of the
i

: initial publication of this notice in the Federal Recister.
|, ..

|- Eaquests for reevaluation of the no significant change

l
|
|

- . - - , - ,.
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determination shall be accepted after the date'when the Director's

finding becomes final, but before the issuance of the operating 4

license amendment, only if they contain new information , such as '

information about facts or events of antitrust significance that
-

have occurred since that date, or information that could not

reasonably have been submitted' prior to that date.

Dated at Rockville, Maryland, this lith day of February 1992.

.
,

FOR T E NUCLEAR REGULATORY COMMISSION
#

0'

Anthony T. W Chief
Policy DeveGop ent and Tech 'ca

support Ira ch
Program Mana . ment, Policy De opment,

and Analysis Staff
_ office of Nuclear Reactor Regulation
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I. THE BEABROOK AMENDMENT APPLICATIONS ]
l

:

By letters dated November 13, 1990, the Nuclear Regulatory

Commission (NRC or Commission) staff (staff) received post

operating License (OL) amendment applications requesting two

license changes: 1) to transfer operating responsibility and

management of the Seabrook f acility from New Hampshire Yankee, the

current operator, to a proposed entity called North Atlantic Energy

Service Company (NAESCO); and 2) to authorize the ownership

transfer of approximately 35 percent of the Seabrook facility from

Public Service Company of New Hampshire (PSNH) to a proposed entity

called North Atlantic Energy Corporation (NAEC). Bott NAESCO and
.

NAEC will be wholly owned subsidiaries of Northeast Utilities (NU)

and formed solely to operate Seabrook and own PSNH's share of the

| f acility respectively. The transf er o'f operating responsibility te
NAESCO and the proposed transfer of PSNH'S ownership in Seabrook to

NAEC introduce new entities asso-iated with the Seabrook f acility.

The applicant and the licensee suggest that no antitrust review of

these proposed changes is required by the Atomic Energy Act. The

staff believes the legislative history and reading of the Atomic

Energy Act of 1954, as amended, (AEA), 42 U.S.C. 2135, require the

staff at least to review new owners of nuclear power production

facilities for the purpose of determining whether the adding of the

new owner to the license will constitute a significant change. The

i staff recommends that the Director of the Of fice of Nuclear Reactor

|
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Regulation'. conclude from' the staff's. analysis herein and

consultation.with the Department of Justice _ (Department or DOJ) .

that further NRC antitrust review of the proposed change in

ownership detailed in the licensee's amendment application dated

November 13, 1990, is not advisable in that, based W the

information received and reviewed, a finding of no significant

change is warranted. The ' staf f further has determined - that*
'

antitrust issues are not. raised by the request to add NAESCO as a

non-owner operator to the Seabrook license. The basis for staff's .

. recommendation and determination are provided herein.

-II. APPLICFBLE STATUTE AND REGULATIONS

Section 105 of the Atomic Energy Act of 1954, as amended, (AEA), 42

U.S.C. 2135, - designates when and how antitrust issues may be
'

3 -raised. See Houston Lighting--& Power Co., (South Texas Project),

CLI-77-13, 5 NRC 1303, 1317 (1977). In connection with the

-legislation-to remove _ the need to make a finding of practical value
-

-

before ' issuing a commercial license,' in 1970,- the Joint Committee

I Before the amendment, the Commission could issue a :
-commercial' license-for a production or utilization facility only
after it had;made a finding of " practical value" of--the facility
for; industrial or-. commercial purposes. Public Law 91-560 (84 Stat.
'1472)(1970), section 3, ' amended section 102 of the J Atomic Energy-
Act!(AEA). Prior to L the amendment, section' 102 of: the' AEA read as
-follows:.

SEC.102. FINDING OF . PRACTICAL VALUE.-Whenever- the
; Commission has made a finding in writing that any= type of-
utilization _or production facility has been sufficiently
. developed to be - of practical value for industrial or

' (continued...)
!

-__ _ __ - _ . . _ __ _ _ . ~ , . .___ _ _ _
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on Atomic Energy also examined section 105c. Before the 1970

amendment, se'ction 105c provided that whenever the Commission

propostd to issue a commercial license, it would notify the

Attorney General of the proposed license and the proposed terms and

conditions thereof. The Attorney General would then be obliged to

advise the commission "whether, insofar as he can determine, the

proposed license would tend to create or maintain a situation

inconsistent with the antitrust laws and such advice will be

published in the Federal Register."2 The Joint Committee,

recognizing that the language and potential effect of the existing

section lobe were not sufficiently clear, decided to amend

-section 105c to clarify and revise this phase of the commission's

licensing process. See 116 Cong. Rec. S19253.

Subsection 105c(1), as amended, requires the Commission to

transmit, to the Attorney General, a copy of any license

application to construct or operasa a nuclear facility for the

1(... continued)
commercial purposes, the Commission may thereafter issue
licenses for such type of facility pursuant to section
103.

2 Prior to the 1970 amendment, antitrust review could occur
only following a commission finding, under section 102 of the
Atomic Energy Act, that a type of facility had been sufficiently
developed to be of " practical value" for industrial or comme.rcial
purposes. Because the commission never made such a finding, no
antitrust reviews occurred. Power reactor construction permits and
operating licenses before 1970 were issued pursuant to
section 104b, which applied to facilicies involved in the conduct
of research and development activities leading to the demonstration

( of the practical value of such facilities for industrial or
' commercial purposes.

|

|
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Attorney General's advice as to whether the grant of an application

will create or maintain a situation inconsistent with the antitrust
laws. Subsection 105c(2) provides an exception to the requirements

of subsection 105c(1) for a license to operate a nuclear facility

for which a construction permit was issued under section 103,

unless the Commission determines that such review is advisable on

the ground that "significant changes" in the licensee's activities
or proposed activities have occurred subsequent to the previous
review by the Attorney General and the Commission in connection

with the construction permit for the facility.

The Commission hac promulgated regulations regarding the submittal

of information in connection with the prelicensing antitrust review

of facilities and the forwarding of antitrust information to the

Attorney General. See 10 C.F.R. SS 2.101, 2.102, and 50.33a.

Section 50.33a requires the submission of the information specified

in 10 C.F.R. Part 50, Appendix L (Information Requested By The

Attorney General For Antitrust Review Facility License

Applications). The publication in the Federal Register of a notice

of the docketing of the antitrust information required by Part 50,

Appendix L is required by 10 C.F.R. S 2.101(c). Subsections

2.101(e) and 2.102(d) address the situation in which an antitrust
review has been cenducted as part of the application for a

construction permit and the application for an operating license is

now before the Commission. Re. lated to this, the Commission has

delegated to the Director of Nuclear Reactor Regulation (NRR) or

-
.
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the Director of Nuclear Material Safety and Safeguards (NMSS), as

appropriate, its authority under subsection 10$c(2) of the AEA to

make the determination in connection with an application for an

operating license as to whether "significant changes" in the

licensee's activities, or proposed activities under its license

have occurred subsequent to the antitrust review conducted in

connection with the construction permit application. See 10 C. F.R.

SS 2.101(e) (1) and 2.102 (d) (2) .3

On October 22, 1979, the Commission amended 10 C.F.R. 5 55.33a to

reduce or eliminate the requirements for submission of antitrust

information in certain de minimis instances. In publishing the

rule, the Commission stated its conclusion that applicants whose

generating capacity at the time of the application is 200 MW(e) or

less are not required to submit the information specified in

Appendix L of Part 50, unless specifically requested to do so. The

3 In connection with the delegation, the Commission approved
procedures to be used until such time as regulations implementing
the procedures were adopted. Although never formally published,
the procedures are available as attachments to SECY-79-353 (May 24,
1979) and SECY-81-43 (January 19, 1981). On March 9, 1982, the
commission amended its regulations to incorporate final proceduresr

I implementing the Commission's delegation of authority to make the
"significant changes" determination to the Director of ' Nuclear
Reactor Regulation or the Director of Nuclear Material Safety and
Safeguards, as appropriate. 47 Fed. Reg. 9963, March 9, 1982. The
amended regulation provides that the Director, NRR or NMSS, as
appropriate, af ter inviting the public to submit comments regarding
antitrust aspects of the application and after reviewing any
comments received, is authorized to make a significant change

| determination and, depending on his determination, either refer the
antitrust information to the Attorney General or publish a finding'

of no significant changes in the Federal Register with an
opportunity for requesting reevaluation of the finding.

1

.
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Commission further stated that it believed that utilities smaller
than these generally would have a negligible effect on competition.

Fed. Reg. 60715, October 22, 1979.

All applice".tn for an NRC utilization f acility license who are not
determined by the staf," to be de minimis applicants, undergo an
extensive antitrust review at the construction permit (CP) stage

and a review at the operating license (OL) stage. The CP reviev is

an in depth analysis of the applicant's competitive activities.

conducted by the DOJ in conjunction with the staff. The

competitive enalysis associated with the OL stage of Leview is
conducted by the staf f, in consultation with the Department, and is

focused on significant changes in the applicant's; activities since

the completion of the CP antitrust review (or any subsetuent

review). In each of these revieus, both the staff anl the

Department concentrate on the applicant's activities and determine

whether the applicant's conduct or changer in applicant's conduct

creates or maintrins a t:ituation inconsistent with the antitrust
laws.

III. POST INITIAL OPERATIbG LICENSE kNTITRUST REVIEWS

A. General

As indicated supta, the NRC has established procedures by which

prospective licensees of nuclear production facilities are reviewed
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during the initial licensing' process to determine whether the ,

applicant's activities will- create or maintain a situation

inconsistent, with the antitrust laws. The- AEA does- not
,

specifically address the addition of new owners or operators after

E the initial licensing process. The legislative history discusses,

't'o a limited extent, some types of amendments.' However, neither

section 105c of the AEA or the Commission's rcgulations _ deal
.

directly with' applications-to change ownership of facilities with
,

opezating licenses.5 Indeed, in its South Texas decision, the

Commission ~ stated that, "we need not' and - do not decide whether

antitrust-review may be initiated in-case of an application for a

licerne amendment . . . where an application for transfer of control
,

of-a license has baen~made " - South Texas - Project, 5 KRC at...

_ , _

'

' The report by the Joint-Committee on Atomic Energy notes
| -that:

The committee recognizes that applications may be amende
from time to' time, - that there may be application' co
extend or review (ric) a license, and-also that-t., form
.of an application for e con :ruction permit may be such
that,- from the. applicant's standpoint,- it ultimately

I ripensEinto-th2 application ~ for an operating --license.
The phrases "a.ny. license application", "an' application
for a.-license", and "any application" as used in the
clarified and revised ~ subsection - 105 c. refer to the '

-

initial.' application fer a- construction permit, the
initial application for. operating license, > or the initial

p' , application for a modification which would constitute a
y new.or substantially differentifacility; as the case may

be, as determined by the commission. The phrases do not
-include, _ for the purposes of triggering subsection
105 c. , other applications _which may be filled during the
licensing process..,

" H. Rep. 91-1470,.91st'Cong.--2d Seas., at 29 (1970).

5 - Applications for - construction permits, for amendment of-
: construction- permits,. and applications for initial operating
--licenses are not includud here.

.

J rU-' - --- . -- ,.s ., yy m-- e._ ,,ge., m_wm m
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1318. The Commission went on to note that "[a)uthority (for

antitrust review of a license transfer), not explicitly referred 'to

in the statute or its history, could be drawn as an implication

from our regulations. 10 CFR 550. 8 0 (b) . "' Id. Unfortunately, the

Commission did not explain how its regulations could grant

authority not given by the statute.

The Commission has considered, however, the matter of adding a

licensee after issuance of a construction permit, but before

issuance of the initial operating license. In Detroit Edison, et

al., (Enrico Fermi Atomic Power Plant, Unit No. 2), 7 NRC 583, 587-

89 (1978) aff'd ALAB-475, 7 NRC 752, 755-56 n.7 (1978), the

Licensing Board denied a petition to intervene and request for an

antitrust hearing by a member / ratepayer of the distribution

cooperative that purchased all of its power from a cooperative that

vould become a co-licensee of the power plant. In considering a

jurisdictional argument, the Board, relying on the Congressional

intent and purpose behind section 105c of the AEA cited in n.4

supra, stated that "[slince the two cooperatives in this case are

required to submit an application to become co-licensees, these

constitute their ' initial application for a construction permit'"
.

'10 C.F.R. 5 50.80(b) provides in part that an application for
transfe'r of a license shall include as much of the information
described in SS 50.33 and 50.34 with respect to the identity and
technical and financial qualifications of the proposed transferee'
as would be required by those sections if the application were for
an initial license, and 1I the license to be issued is a class 103
license, the information required by S S0.33a (Information
requested by the Attorney General for antitrust review).

i

_ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . .
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(emphasis in original). Id., at 588. In Summer, the Commission

referred to Termi for the proposition that the addition of a c'o-
~

owner as: a co-licensee was, in effect, an indtlal appilcation of

- the co-owner and as such required formal antitrust consideration,

stating, "[t] hat ' decision was based on the necessity for an in-

depth' review at the CP stage of all applicants, lest any applicant

escape statutory antitrust . review" (emphasis added). -South j
1

Carolina Electric and Gas Company and South Carolina Pubilc Service |

Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-80-28,

|11 NRC 817, 831 (1980).

The legislative history of section 105c and the Commission's

guidance in South Texas might be read to indicate that Commission

antitrust review,fif not limited to the initial licensing process,

is at least an unsettled question regarding operating license

amendments. Howeveri Termi and Summer stand for the proposition

that new license' applicants are initial applicants for purposes of

a section 105c antitrust review. Further, the commission indicated
.

in= Summer'that in such situations a-formal antitrust inquiry is

required. ~See Id., at-830-31. Against this backdrop, the staff

has conducted antitrust reviews of operating license amendment
,

requests.

The staff has received applications for operating license

amendments that 1) request the addition of a new owner or seek.
,

Commission permission to transfer control from an existing to a new

,

. -

y. c,y-. - - - . ---. , w --- y ._- w r 7 -%v.,,-,-+r- r w--- 1 g -m --e-1 ymp-W



. . _ _. .. . . _ _ _ . . _ _ . . _ _ . _ - _ ..

.
.

- 10 -

owner or 2) request placing a non-owner operator on a license. The

action the NRC Staff has taken has been particular to each'

situation. In general, post initial operating license amendment

applications involving a chawe in ownership have included an

antitrust review by the staff and consultation with the Attorney !
l

General. The review by the staff focuses on significant changes in

the competitive market caused by the proposed change in ownership
i

since the last antitrust review for the facility and its licensees.

'

'The staf f review takes into account' re3ated proceedings and reviews

in other federal agencies (e.g. FERC, SEC, or DOJ).

B. | Change In Ownership

Although not specifically addressed by regulation, the stsff has

evolved a process for meeting the Commission's direction in the

Summer decision to contact' an antitrust inquiry for license

amendments af ter issuance of the operating license. The receipt of-
!.
L an-application to add a new-owner to an-operating license or to

seek Commission permission to transfer control from an existing to

a new owner, for section 103 utilization facilities-which have

| undergone antitrust review during the initial licensing process, is
|

noticed in the Federal- Register, inviting the public to express

|; views relating to any antitrust issues raised by the application,

and. advising the public that the Director of the Office of Nuclear

Reactor Regulation (NRR) will issue a finding whether significant

changes in the licensees' activities or proposed activities have

-
.

"
- -s - -s - ., m -,, ,.
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occurred since the completion of the previous antitrust review.

The staff's awareness of L.sy related federal agency reviews of the

request (e.g. FERC, SEC, or DOJ) and the staff's intention to

consider those related proceedings are also noted in the Federal

Register notice. The staff reviews the application after the

comment period, so that the staff can perform the review with

benefit of public comment, if any, and consultation with the

Attorney General. If the Director, NRR, finds no significant I

1

change, the finding is published in the Federal Register with an

opportunity for the public to request reconsideration as provided i

f or in 10 C.F.R. S 2.101(e) for initial license applicants. If the

| Director, NRR finds significant change, the matter is referred to !

I
the Attorney General for formal antitrust review, i

In conducting the significant change review, the staff uses the

criteria and guidance provided by the Commission in its two Summer

L decisions for making the significant change determination for OL

applicants.7

The statute contemplates that the change or
changes (1) have occurred since the previous,

! antitrust review of the licensee (s); (2) are
attributable to the licensee (s); and (3) have

! In CLI-80-28, the-Commission enunciated the criteria, but7

deferred its actual decision regarding the petition to make a
significant changes determination that was before it. See South
Carolina Electric and Gas Company and South Carolina Public Service
Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-80-28,
11 NRC 817 (1980). In CLI-81-14, the Commission denied the
petition. See South Carolina Electric and Gas Company and Sout."
Carolina Public Service Authority, (Virgi1 C. Summer Nuclear
Station, Unit 1), CLI-81-14, 13 NRC 862 (1981).
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anti-trust implications that would most likely
warrant some Commission remedy.

Summer, 11 NRC at 824. To warrant an affirmative significant

change finding, thereby triggering a formal OL antitrust review
that seeks the advice of the Department of Justice on whether a

hearing should be held, th2 particular change (s) must meet all

three of these criteria. In its second Summer decision, the

Commission provided guidance regarding the criteria and, in

particular, the meaning of the third criterion in determining the-

significance oi a change.

As the staff recognized, "this third criterion
appropriately focuses, in several ways, on what may be
'significant' about any changes since the last. . . review.
Application of this third criterion should result in
ternination of NRC antitrust reviews where the changes
are pro-competitive or han de minimis anticompetitive
effects." (Enphasis provided) The staff correctly
discerned that the third criterion has a further
analytical aspect regarding remedy: "Not only does (it)
require an assessment of whether the changes would be
likely to warrant Commission remedy, but one must also
consider the type of remedy which such changes by their
nature would require." The third criterion does not
evaluate the change in isolation deciding only whether it
is pro or anticompetitive. It also requires evaluation
of unchanged aspects of the competitive structure 'in
relation to the change to determine significance.

South Carolina Electric and Gas Company and South Carolina Public

Service Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-

81-14, 13 NRC B62, 872-73 (1981).

C. Change In or Addition Of Non-Owner Operator

1

- - _ - _ - _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _______ _ _ _ _ _ _ _ _ _ _ _ _ _ _____________ __ __
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Changes in a nuclear plant operator, without any change in

~

ownership, may also carry the potential of abuse of market power by

the operator ^. However, the staff has determined that a plant

operator who has no control over the marketing of the power or

energy produced from the facility will not, under normal

circumstances, be in a position to exert any significant amount of

market power in the bulk power services market associated with the

facility. The staf f makes an effort in these cases to reach

agreement on a license condition requiring new plant operators to

agree to be divorced from the marketing or brokering of power or

energy from the facility in question and hold existing owners

- accountable for the operator's actions. If the prospective new

operator and the owners agree to appropriate license conditions

that reduce the potential for impact on plant ownership or

entitlement to power output, as determined by the . staf f, the

application to add or change a non-owner operator is viewed as a,

application falling within the de minimis exception for submitting

antitrust information provided for in 10 C.F.R. S 50.33a.

The ommission has exempted de minimis applicants from the

requirements to submit antitrust information and, therefore, the

publication for comment of such information, unless specifically

requested by the Commission. See 10 C.F.R. S 50.33a. The

Commission has determined that such applicants generally would have

a negligible effect on competition. See 44 Fed. Reg. 60715,

October 22, 1979. The 4teff has determined that, with an

1
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appropriate license condition regarding the marketing and brokering

of power, the potential for a non-owner operator to have an affect

on competition in the bulk power market is effectively mitigated.

Therefore, such an operator is, as a practical matter, the same as

a de minimis applicant with respect to its ability to affect

competition. Normally, no further antitrust review of the non-

owner operator will be conducted by the staff.

IV. PREVIOUS BEABROOK NRC ANTITRUST REVIEWS

A. Construction Permit Review

Dy letter dated December 4, 1973, the Attorney General issued

advice to the Atomic Energy Commission pursuant to Public Service
,

Company of New Hampshire's (PSNH), the lead applicant,e application

for a construction permit for the Seabrook Nuclear Power Station

Units No. 1 and No. 2. In its advice letter, the Department
1
'

expressed concern over several allegations by smaller power systems

in the New England bulk power services market that they were unable

I to gain access to low cost bulk power supply on the same basis as

'PSNH was the majority owner with 50% of the plant at the time
the time of the Department's advice latter in 1973. Since this

| initial review, there have been several changes in ownership and
| ownersh.ip shares in Seabrook. Existing owners are as follows: PSNH

(35.56942%); L'nited Illuminating (17.5%); EUA Power Corporation
(12.1324%) Connecticut Light & Power Company (4.05985%); Hudson
Light & Power Department (0.07737%); Vermont Electric Generatiori
and Transmission Corporative, Inc. (0.41259%); Montaup Electric
Company (2.89989%) ; Canal Electric-Company (3.52317%); New England
Power Company (11.59340%); Taunton Municipal Lighting Plant
(0.10034%); and New Hampshire Electric Cooperative, Inc. (2.17391%)
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larger systems in the area. The advice letter stated that es a

result of a settlement agreement reached between the privately

owned and publicly owned systems in New England that there had been

a " dramatic improvement in the relations among the various segments

of the electric power industry in New England...." The Department

emphasized the importance of the development of the New England

Power Pool (NEPOOL) as a regional planning body that would enable

participation in bulk power services by all types of power entities

throughout New England. The Department concluded,

that the creation of a truly open, non-...

exclusive NEPOOL means that all systems can
have a dependable frame- work within which to
obtain fair and non-discriminatory access to
economical and reliable bulk power
supply.gDecember 4, 1973 advice letter, p. 4)

As a result of its review, the Department advised the Atomic Energy

Commission that there was no need for an antitrust hearing pursuant

| to the construction permit application for Seabrook.
|

|

|

B. Operating License Review
|
1.

As noted above, a prospective operating licensee is not required to

undergo a formal antitrust review unless the staff determines that

there have been "significant changes" in the licensee's activities
!

j- or proposed activities subsequent to the review by the Department
|

of Justice and the staff at the construction permit stage. The

staff completed its OL antitrust review of Seabrook in January
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1986. The staff analysis indicated that,

. . .'NEPOOL, which was only two years old at the
time when the CP antitrust review was per-
formed, appears to have evolved into a
framework ensuring _ access to reliable and
economical bulk power supply for all New
England utilities. -Two provisions of the
original pool agreement were found to be
discriminatory against smaller utilities and
have since been removed. Further, because
Seabrook 1 has been designated as a pool-
planned unit, access to Seabrook 1 over pool

,

! transmission facilities of members is

guaranteed for all participants under the
terms of NEPOOL.'

Based in large part upon the successful formation and operation of

NEPOOL, the staff concluded that the changes in the licensees'
activities as well as any proposed changes in licensees' activities

do not represent "significant changes" as identified in the Summer

decision and recommended that no formal OL antitrust review be

conducted. The staff's antitrust OL review was completed in

February 1986 and _the Seabrook full power license was issued on

March 15, 1990.

C. EUA Power Review

By letter dated March 26, 1986, New Hampshire Yar.kee, acting as;.
|

agent for the Seabrook licensees, requested the staff to amend the'

' Staff review of Seabrook licensees' changed activity,

"Seabrook Station, Unit 1, Public Services Company of New
Hampshire, et al, Docket No. 50-443A, Finding of No Significant
Antitrust changes," p. 57.
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Seabrook construction permits (Units 1 and 2) to reflect the

purchase and transfer of an approximate 12 percent ownership share

in the.Seabrook facility to EUA Power Corporation (EUA Power), a

wholly owned subsidiary of Eastern Utility Associates of Boston,

Massachusetts. The amendment requested the transfer of 12 percent

ownership to EUA Power and deletion of _ the following owners as

Seabrook licensees: Bangor-Hydro-Electric Company (2.17391%);

Central Maine Power Company (6.04178%); Central Vermont Public

Service Corporation (1.59096%); Fitchburg Gas and Electric Light

Company (0.86519%); and Maine Public Service _ Company (1.46056%).

Even though a sister company, Montaup Electric Company (both are

wholly owned by Eastern Utilities Associates), had previously

.

undergone an antitrust review in conjunction with its participation

in Seabrook, EUA Power represented a new owner prior to issuance of

the Seabrook _ full power operating licensee and was required to

undergo-a formal antitrust review by the Department of Justice.

Accordingly, EUA Power submitte6 pertinent 10 C.F.R. Part 50,

Appendix L information to the staff regarding its operations and

competitiu activity. A notice of receipt-of this information,
.

.which provided the opportunity for a 60 day comment period on the

antitrust issues regarding the proposed ownership transfer, was

published in the Federal Register on May 23, 1986.

By letter dated July 1, 1986 the Department advised the staff that j

|
|- there was,

1
*

1

i

'
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i

no- evidence .that the proposed ....

participation by EUA Power _ Company in the '

Seabrook Units would either create or maintain
a' situation inconsistent with the antitrust
laws under Section. 105(c).. We do not,.
therefore, believe .it is necessary for the
Commission to hold an antitrust _ hearing in
this matter. (Department of Justice' advice
letter, p.1)

The Department's letter was published in the Federal Register on

July 17, 1986 and provided for interested- persons to request a

hearing - and file petitions to intervene. There were no such
.

requests and the staff issued an amendment (No. 9) to the Seabrook

: construction permits authorizing the transfer of_ ownership

effective upon-completion of the transfer of ownership shares which-

was consummated on November 26, 1986. In this instance, there was

no need to apply the significant change threshold criteria to the
,

t

|- EUA Power.. amendment-review and-address the issue of whether the

Department of Justice should conduct- the review or the staff should

fissue a significant change determination because the request for.

|- . ownershipT change occurred prior . to issuance ' cf the full power
h
! operating license and- consequently, the review involved an

E ' amendment to the construction permit and followed construction-
L

- permit review procedures.;.

|-

V.- CRANGES AT SEABROOK AFTER ISSUANCE OF THE INITIAL OL
,

The - instant amendment requests to transfer PSNH'S ownership in

Seabrook : to a proposed new entity, NAEC, and change the plant

operator from New Hampshire Yankee to a proposed new operating

- - __ . .. - - , -
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entity, NAESCO, represent direct outgrowths of the bankruptcy

proceeding initiated by PSNH in January 1988. Though the

bankruptcy proceeding and PSNH's financial status are not the focus

of the instant review, it is significant to note that PSNH is

dependent upon Seabrook as its principal source of generating

capacity and operating revenue. This dependence on one source of

operating revenue left PSNH highly susceptible to fluctuations in

the business cycle that affect dif ferent regions of the country at

dif ferent periods in the cycle. During the mid 1980's commerce and

industry in New England were growing dramatically. Economic growth

exceeded projections for planned electric generating capacity.10
' However, as rapidly es the New England economy advanced in the mid

1980's, it declined equally a fast in the late 1980's. PSNH filed

for bankruptcy in January 1988 and EU.A Power Corporation, another

Seabrook co-owner heavily dependent upon the sale of Seabrook power

and energy, filed for bankruptcy in early 1991.

There were other factors that contributed to PShT'S financial

difficulties in the 1980's, e.g., development and approval of

emergency evacuation plans for Seabrook and state regulatory

proceedings involving allowance of Seabrook costs in PSNH'S rate

10EUA Associates, parent company of Montaup Electric Company,
a co-ovner of Seabrook, formed EUA Power Corporation specifically
to purchase a 12 percent ownership share in Seabrook to meet an
unexpected strong demand for electric power in New England during
the. late 1980's and 1990's. John F.G. Eichorn, chairman of EUA
Associates, was quoted by the Providence, Rhode Island Journal
newspaper, as citing NEPOOL slectricity demand estimates showing "a
serious shortfall developing in New England, which we at EUA are
determined to help eliminate." Journal, April 10, 1986.

|

)
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base. All of these factors culminated in PSNH filing for

bankruptcy and the resultant proposal by NU to acquire PSNH. The

proposals adding a new owner and a new operator of the Seabrook c

facility are the principal changes the staff must address in its

post OL significant change antitrust review. The staff must

determine whether the new owner or the new operator will create or

maintain a situation inconsistent with the antitrust laws.

J

VI. FERC AND SEC REVIEWS

Pursuant to the requirements and jurisdiction of both the Federal %
~~

Power Act and the Public Utilities Holding Company Act of 1935, NU

filed applications with the Federal Enertry Regulatory Commission

(FERC), on January 5, 1990, and the Securities and Exchange t

Commission (SEC), on October 6, 1989, respectively, seeking 1
approval of its proposed merger with PSNH. In light of the fact [
that similar competitive issues are currently being addressed in -

proceedings at the FERC and SEC and that the findings reached in '

the FERC and SEC proceedings will be considered by the staff, a

brief synopsis of these proceedings follows.
~

-.

A. FERC Proceeding ;

,_.

-

Northeast Utilities, acting through a service company called NUSCO, -

sought approval under Section 203 of the Federal Power Act

(enforced by the FERC) to acquire the jurisdictional assets of

}

, _
-
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PSNH. Section 203 of the Federal Power Act (FPA) requires the FERC

to make a determination as to whether the proposed acquisition or

merger will be consistent with the public interest. Though the FPA

does not specifically charge the FERC with weighing the competitive

implications of the merger or acquisition in terms of injury to

competition or the competitive process in identifiable markets, in
the recent past, the FERC has considered these competitive concerns

as inputs to its ultimate determination as to whether the

combination creates more benefits than costs, i.e., is in the

public interest.

On March 2, 1990, the FERC. issued an order granting intervention

by all requesting parties and also granted a NU motion to expedite

the hearing schedule by requiring that an initial decision be

issued no later than December 31, 1990. After extensive discovery,

depositions and oral argument, the FERC administrative law judge

(AIJ), Jerome Nelson, issued an initial decision on December.20,

1990."

""On March 7, 1990, NU submitted its direct case, which
consisted of the prepared testimony and exhibits of six witnesses.
After extensive discovery, including numerous depositions of NU,
Staff, intervenor and third party witnesses, the Staff and-
intervenors filed their respective direct cases on May 25, 1990.
The direct cases of staff and intervanors included the prepared
testimony and exhibits of 49 witnesses. On June 25, 1990, Staff
and intervenors filed cross-rebuttai cases through the prepared
testimony and exhibits of 19 witnesses. On July 20, 1990, NU filed
its rebuttal cese through the prepared testimony and exhibits of 12-
witnesses. . Twenty-five days of hearings were held during August
and September of 1990. Thirty-five witnesses were cross-examined,'

and 809 exhibits were admitted into evidence. Briefs and reply
briefs were filed in October of 1990. .Four days of oral argument
ended on November 13, 1990." (AIJ Initial Decision, p. 6) .

- - . ,,
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The AIJ made several findingt in his initial decision, however, the
,

findings most relevant to the NRC post OL amendment review concern

the effect the merger will have on the New England bulk power

services market. The AIJ's initial decision indicated that without
a detailed set of merger conditions, the "NU-PSNH merger would have

anti-competitive consequences." The AIJ found that,

the merger would have anticompetitive impacts
by giving the merged company vast competitive
strength in selling and transmitting bulk
power in New England, and in a ratgional
submrtket called " Eastern REMVEC" (Rhode
Island and Eastern Massachusetts). (Id.,
p.15)

The A1J ind'e:ated that the merged company will control 92 percent

of the transmission capacity presently serving New England.

This control would give the merged company the
power to demand excessive charges for
transmission, or to deny it altogether, while
favoring its own - excess generation at high
prices. (Id., p. 16)

The AIJ concluded that merged NU-PSNH will control the principal

transmission access routes from northern New England to southern

New England as well as 72 percent' of the New York, New England

transmission corridor path.

|

Because PSNH " controls the only transmission !
lines linking Maine and New Brunswick to the |

- rest of New England"..., Eastern REMVEC
,

utilities will necessarily have to deal with i

| the merged company in order to get power from

| those areas. The merged company's control

|

|
.

$

f
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:!

| would also extend to access from~New York....

NU controls 72% of the New York-New England'

..

'

" interface"... and needs;only a.small portion
of that share for its own use. (Id.) ,

g .

The AIJ's initial decision recommended -that the FERC approve th'e -

merger only-if specific merger conditions _-vere agreed upon by the
'

merging parties. There-are two principal'' conditions discussed by.

the AIJ designed specifically to address the new NU-PSNH's market

power and particularly any potential for abuse of this newly
?created market power vis-a-vis=other power systems in_New England.
-

>

The first condition is basically a rework _of a--proposal initially!
'

offered by -NU-PSNH dealing with= the' merged' company _'s policy-

L regarding . transmission over ':its power- grid.. A - setiof General-

Transmission Commitments _was developed-by the AIJ which dealt with:

various degr?es of priority access and time horizons depending upon ' fn
L ,

the individual' power supply situationyin-questior. This: policy
b

commitment, according to the AIJ,!would. reassure non-dominantipower

systems in New England a form of , meaningful:- access ' to < the-

transmission fac' lities required to fulfi l~ their bulk power supply-i

requirements.
,

.

The second. major condition -that addresses?-the -transmission

- dominance of the new NU-PSNH~ is termed the,L "New Hampshire Corridor-

Proposal." This proposal: serves to'open up theiflowiof; power;from :

Canada to New England and'from: northern New; England ~to the-heavily '

populated southeastern portion f of- New '' England.? IThe Corridor.

Proposal allocated a total- of 400- MW-of transmission capacity |with - .

-, a , - .- . - ,'
-.--, , . -- -.,-- ..:--- . - . . - . - , ,
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200 MW allocated to New England Power Company and 200 MW allocated

to southern New England utilities. These two transmission
,

'

proposals recommended by the FERC ALJ are the most relevant to the

staff's review of New Hampshire Yankee's requests to change

ownership and the operator of the Seabrook facility.

On August 9, 1991, the FERC conditionally approved the NU merger

with PSNH. To mitigate the merger's likely anticompetitive

ef fects, the FERC strengthened NU's General Transmission Commitment

and noted that it will construe NU's voluntary commitment very

strictly. NU can not give higher priority to its own non-firm use

than to third party requests for firm wheeling in allocating

existing transmission capacity. The FERC also . ruled that

independent power producers and qualifying facilities are eligible

for transmission access on the New Hampshire corridor. See

Northeast Utilities Service Company (Re Public Service Company of

New Hampshire) FERC slip op. No. 364 (August 9, 1991).

B. SEC Proceeding

NU filed an application with the SEC for approval under the Public

Utility Holding Company Act of 1935 (PUHCA) of.its proposed merger

| with PSNH. The SEC issued a. notice of the filing of- the
i

( application on_ February 2, 1990 (Holding Co. Act Release No.

25032). Fourteen hearing requests from 41 separate entities were

received and four of these requests, representing 21 entities, were
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,

subsequently withdrawn. Moreover, eight entities filed comments or

notices of appearance. The segment of the SEC review most relevant

to staff's post OL amendment review revolves around Section
10 (b) (1) of the PUHCA that requires the SEC to consider possible

anticompetitive effects of the proposed NU-PSNH acquisition. The

SEC in a Memorandum Opinion dated December 2', 1990 approved NU's

proposed acquisition of PSNH--indicating that all PUHCA

requirements, including section 10(b) (1) , had been fulfilled. In

its initial decision, the SEC stated that,

Given the approximate size of the Northeast--
PSNH system and the resultant economic.

'

benefits discussed herein. . . , we conclude that
the Acquisition does not tend towards the
concentration of control of public_ utility
companies of a kind, or to the -extent,
detrimental to- the public interest or. the
interest of investors or, consumers as to
require disapproval under section 10 (b) (1) .
Section 10(b) (1) is satisfied.- (SEC Initial

'

Decision, p. 40)
.

The SEC's analysis, as reflected _in its initial decision, considers

the economic benefits associated with a merged NU-PSNH-and not so

much the potential for abuse of market power that may be enhanced

by the merger. The initial decision states that-the,

transfer- to North Atlantic will merely move
-

the asset from - one Northeast subsidiary to -
another' and_ should have- no . impact. _ ' on
competitive conditions._ (Id.,.p.58)

The SEC order approving the merger was appealed by two 'intervanors

in the SEC proceeding--the City of Holyoke Gas and Electric-

| .

|

'

>mm
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Department and the Massachusetts Municipal Wholesale Electric

Company (petitioners). Petitioners filed a request for rehearing

of the initial decision, arguing that the SEC erred in approving

the NU-PSNH acquisition by failing to provide sufficient analysis

of the anticompetitive effects of the acquisition. Petitioners

based much of their argument for rehearing upon th> 1ERC A1J 's

December 20, 1990 decision which indicated that an unconditioned

NU-PSNH merger would have significant anticompetitive ef fects upon

the New England bulk power services market.

In a Supplemental Memorandum opinion and Order (Supplemental

Memorandum) dated March 15, 1991, the SEC granted petitioners a

reconsideration of the SEC's initial decision.

In our December order, we recognized that the
Acquisition would decrease competition, but
concluded that the Acquisition's benefits
would outweigh its anticompetitive effects.
The petitioners challenge this determination,
arguing that the commission ignored the
anticompetitive effects of the merged
company's control of transmission facilities
and surplus power. (Supplemental Memorandum,
P 3)

The' SEC's Supplemental Memorandum indicated that its initial

decision focused more on the. size and corporate structure of NU-

PSNH rather than the merged company's ability to control' access to

transmission or excess capacity. The Supplemental Memorandum

stated that even though the SEC's principal focus was on the size

and structure of the merged company, the competitive access issues



*
.

- 27 -

were considered and the SEC concluded that, "The merged company's

control of both transmission lines and surplus bulk power raises

the potential for anticompetitive behavior." (Supplemental

Memorandum, p.5) However, the SEC relied upon the transmission

commitments made by NU to mitigate any possible anticompetitive

effects of the merger.12 j

I

The Supplemental Memorandum recognized that both the SEC and the

. FERC "have statutory responsibilities with respect to the

anticompetitive consequences of mergers in the public-utility

industry". (Id., p.6). However, the SEC also recognized that the

focus of the Federal P:)wer Act and the Public Utility Holding

Company Act are different in that each agency pursues

administration _e each act with different goals for regulating

| members of the electric utility industry. As a result, the SEC

deferred the question of anticompetitive consequences and its

ultimate approval of the proposed merger to the FERC.

|

| Because the FPA is directed at operational
I issues, including transmission access and bulk

power supply, the expertise and technical
ability for resolving the types of

| anticompetitive issues raised 'by the
petitioners lie principally with the FERC.
When the Commission, (SEC), in determining
whether there is an undue concentration of
control, identifies such issues, we can look|

12 The initial FERC decision found the commitments made by NU
to be insufficient to remedy the potential anticompetitive effects
of the merger and recommended additional terms and conditions be
imposed upon the merged company as a condition for FERC approval of
the merger.

_ _ _ _ _ _ _ _ -
. - .
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to the FERC's expertise for an appropriate
resolution of these issues. Accordingly, we
condition our approval of the acquisition upon
the issuance by the FERC of a final order
approving the merger under section 203 of the
FPA. (Jd., p.9)

VII. AMENDMENT APPLICATIONS COMMENTS RECEIVED BY THE STAFF

The staff, in accordance with 10 C.F.R. $ 2.101(e) (1) , published

receipt of New Hampshire Yankee's request to amend the Seabrook OL
,

in the Federal Register and prs,ided interested parties the

opportunity to comment on the antitrust issues raised by the

proposed acquisition on February 28, 1991.13 The staff received

comments from the following entities or their representatives: 1)

New Hampshire Electric Cooperative (April 1, 1991,);- 2)

Massachusetts Municipal Wholesale Electric Company (April 1,1991);

3) City of Holyoke Gas and Electric Department (April 1, 1991); 4)

Hudson Light and Power Department (April 4, 1991); and 5) Taunton

Municipal Lighting Plant (April 10, 1991). By letter dated April

22, 1991, counsel for Connecticut Light and Power Company and PSNH

responded to these comments." The comments from participants in

the FERC and SEC proceeding by and large mirrored the pcsitions

taken by the commenters in those proceedings. The comments

13A similar notice regarding the change in operator from New
Hampshire Yankee to NAESCO, was published in the Federal Register
on March 6, 1991.

" By letter dated June 13, 1991, City of Holyoke Gas and
Electric Department (HG&E) replied to7the Connecticut Light and
Power (CL&P) and PSNH response. By letter dated July 9,1991, CL&P
and PSNH responded to the HGEE reply. By letter' dated July 22,
1991, HG&E replied to the CL&P and PSNH July 9, 1991 response.

'

.

_ _ _ _ _ _ _ . _ _ _ _ _ . . _ . . _ _
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received are summarized below with the staff analysis of each

Comment.

A. New Hampshire Electric Cooperative (NHEC) ,

Comment

NHEC is a transmission dependent utility ' (TDU) , i.e., " entirely

dependent on NU or PSNH for their bulk power transmission needs".

NHEC states that without. access to NU's or PSNH's transmission
f acilities it cannot actively compete in the New England wholesale

bulk power services market. NHEC asserts that the proposed

acquisition of PSNH by NU will concentrate its only source of
essential transmission service in the hands of its - principal

competitor. NHEC cites the initial FERC decision as evidence that

the proposed merger, if unconditioned, will have an adverse impact-

on the competitive-process in the New England bulk power services

market. NHEC also states that recent developments which have not-

L been a part of the FERC record are relevant to the NRC review
!

| associated with the Seabrook post OL amendment applications.
)

NHEC wishes to purchase partial requirements power from another

supplier, New England Power Company-(NEP),-rather than PSNH. NHEC'

and NEP entered- into a long-term power supply contract on

January 9,1991; however, NHEC needs access to PSNH's transmission
,

grid to receive the NEP power. PSNH has indicated that NHEC is-

contractually. prohibited from taking any other. off system power

-purchases during the term of its power supply contract with PSNH

- , - __ .
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and as a result PSNH would not approve use of its transmission grid

until the contractual dispute between PSNH and NHEC is resolved.

NHEC contends that the proposed acquisition of PSNH by NU is

anticompetitive and under the NRC's Summer criteria, represents a

"significant change". NHEC seeks relief by requiring NU to,

. commit before this Commission that it. .

will provide NHEC all transmission needed for
NHEC to purchase power from other
sources . . . .

Epff Analysis

The staf f believes that the issue described by NHEC in its April 1,

1991 filing to the staf f primarily involves a contract dispute with
PSNH and NU over transmission rights pertaining to power purchases

by NHEC frbm New Brunswick. Presently, NHEC is taking partial

requirements wholesale power from PSNH under a 1981 contract. A

dispute has arisen between NHEC and PSNH (now NU, given its

| proposed acquisition of PSNH) regarding the terms under which the
I contract can be terminated. PSNH states that the contract requires

NHEC to provide five years notice prior to cancelling the contract

and switching to a different supplier. NHEC states that the

contract provides for termination upon NHEC joining NEPOOL and that-

the recer.t NHEC-NEP purchase agreement and NHEC's ownership

interest in Seabrook provide the basis for NEPOOL membership.

This contract dispute, which forms the linchpin for NHEC's argument
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that it is dependent upon NU's transmission grid is presently being

interpreted before the FERC. The staff believes that it is

appropriate for this dispute to be resolved under the auspices of
the FERC's jurisdiction over wholesale power and transmission

tariffs and the terms and conditions associated with such

agreements. The staff sees no need for the NRC to enter into a
contract dispute that is under review by the FERC. Should the

_

PSNH-NHEC contract dispute be resolved in NHEC's favor, i.e.,

enabling NHEC to terminate the contract without giving 4 five year

notice, the merger condition recommended by the FERC AIJ and

commitments made by NU to provide transmission dependent utilities

transmission services (cf., PSNH and Connecticut Power & Light
.

Company Comments to NRC staff dated April 22, 1991, pp. 29-30),

should adequately resolve the competitive concerns raised by NHEC.
.

B. Massachusetts Municipal Wholesale Electric Company (MMWEC)

Comment

MMWEC is a co-owner ' (11. 5934 %) of the Seabrook plant. In its

comments to the NRC, MMWEC states that the proposed acquisition of

PSNH by NU is anticompetitive, notwithstanding the merger

conditions recommended by the- FERC AIJ, and suggests that the

Director of the of fice of Nuclear Reactor Regulation find, pursuant -

to Summer, that significant changes have occurred since the

Attorney General's advice letter was issued in December 1973.

MMWEC contends that the standard of review of mergers required by

!

, ,

.
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the FERC under the FPA is different than that required by the NRC

under the Atomic Energy Act. MMWEC states that this difference

permits anticompetitive acquisitions under the FPA if it is

determined that the public interest is served by the acquisition
'

(or merger), whereas the NRC must address the competitive

implications of activities of licensees " irrespective of any

compelling public interest." (MMWEC comments, p.3)

|

Moreover, MMWEC requests the NRC to address the anticompetitive

aspects of NU's management and operation of Seabrook--an area not
,

covered in the FERC AIJ's initial decision. According to MMWEC,

NU is executing a plan whereby it has
separated the Seabrook management function and
ownership function from each other and
utilized its market power to insulate itself,
those functions and its other affiliates from
any liability, except liability imposed by
willful misconduct. (Id., p.5)

_

MMWEC's concerns revolve around a July 19, 1990 agreement reached

among Seabrook owners holding approximately 70 percent of the

facility. This agreement provides for the transfer of the managing

and operating agent from New Hampshire Yankee to a proposed wholly

owned NU subsidiary, NAESCO. An exculpatory clause i.n the July 19,

1990 agreement, according to MMWEC,

. would not only free' NAESCO 'and its. .

affiliates from harm done directly to MMWEC
but also from responsibility for third party
claims by others against MMWEC for--any harm
related to Seabrook. MMWEC cannot insure any

|
1

|
t

_ . . _ _ _ _ _ _ _ _ _ _ . _ _ _ _ . _ _
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reckless or negligent conduct of the Managing
Agent or its affiliates. (Jd.)

MMWEC reques.ts the NRC to act to prevent NU from maintaining a

situation inconsistent with the antitrust laws. MMWEC suggests

that the NRC condition the approval of the license transfer to

" require appropriate amendment of the Joint Ownership Agreement and
,

to prohibit NAECO, & NAESCO and their affiliates from freeing |

themselves from liability for misconduct." (Jd., p.6)

Staff Analysis

MMWEC's principal concern is that NU used its market power in an j

!

anticompetitive manner in formulating a July 19, 1990 agreement
that established parameters by which the Seabrook facility would be

managed and operated. Moreover, MMWEC asserts that this agreement

frees, ,

.NAESCO and its affiliates from. .

harm done directly to MMWEC but also
from responsibility for third' party
claims by others against MMWEC for
any harm related to Seabrook.
(MMWEC comments, p. 5)

MMWEC has f ailed to show how NU has used (abused) its market power

in bulk power services in formulating an agreement to-install a new

managing agent for Seabrook. MMWEC asks the NRC to condition the

license transfer by requiring amendment of the Seabrook " Joint

Ownership Agreement", to, effectively, make NAECO and NAESCO more

accountable for their actions pursuant to their ownership and

operation of the Seabrook facility respectively. Based upon the

_
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data available to the staf f , it appears as though the July 19, 1990

agreement was consummated in conformance with the Seabrook Joint

Ownership Agreement, as amended, and not as a result of any abuse

of market power on the part of NU. The staff believes MMWEC's

concerns over the degree of liability it must absorb should NAESCO

in any way mismanage Seabrook are concerns of a contractual, not
!

competitive, nature and should be raised and addressed before an

appropriate forum for these matters, not the NRC.

.

Moreover, as recognized by MMWEC at page three of its comments, the

staff considered the possibility of a new plant operator having an

influence over competitive options of the new owners of Seabrook.

For this reason, af ter discussions with the staff, NAESCO agreed to
I

a license condition divorcing itself from the marketing or

brokering of power or energy produced by Seabrook. The license

condition was designed to eliminate NAESCO's ability to exercise

any market power, if evident, and obviated the need to conduct a

further competitive review of NAESCO. For the reasons stated

above, MMWEC's request to condition the Seabrook license that frees

it from NAESCO's liability should be denied.

C. City Of Holyoke Gas & Electric Department (HGEE)

Comment

HG&E is a municipally owned electric system serving - primarily

western Nassachusetts. "HG&E lies within the service territory of

Western Massachusetts Electric Company ("WMECO"), a wholly-owned

-
.
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subsidiary of NU." (HGEE comments, p.2) HG&E generates no power on'

its own'and relies heavily on_th's transmission facilities'of PS.NH

to supply approximately 36 percent of its load from the Point
Lepreau nuclear plant in New Brunswick, Canada. According to HG&E,

,

The increase in control that the merged entity -

will exercise over generation- (including power-
from Seabrook) and transmission ~ capacity in
New England represents a "significant change"
from the activities of the current licensee--
an independent PSNH. (HG&E comments, p.3)

|

HG&E contends that NU-PSNH will wield significantly-more market :

power than a stand alone PSNH and given the existing competitive-

relationship between HG&E - and NU, the = merged' entity, without-

adequate license conditions and structural- alterations in the
market, will be able to severely rest'rict or at--a-minimum, control
the cost effectiveness of a large portion of its power supply that

presently- flows over PSNH's- transmission facilities: --from New-

Brunswick.

control over generation -capacity _ greatlyL
reuuces the' opportunities available -to

purchase . power from- othero utilities in the
regier;- icntrol 'over: - transmission capacity-
eliminates-or reduces the ability'of HGEE and'

othbra. to purchase power from-. utilities
outside of'New England.- (Id.', p. 6):

.

'

Moreover,'HG&E asserts that many;of:the: benefits a'ssociated with

NEPOOL operation--identified by the Department of Justice'and the:
.

staff _in previous-reviews--may-be-negated by the merged company's

' sufficient veto voting ' power" over proposals L put . forth by. the

__ . - . - . ___ _ _ _ _ ._ .. _ _ .._ _..
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NEPOOL Management Committee. HG&E characterizes this change in

market power as a "significant change" requiring a full review.of
the antitrust impacts of the proposed merger, including an analysis

by the Attorney General of the antitrust impact of the proposed

license transfer.

HG&E addresses ongoing reviews of NU's proposed acquisition of PSNH

before other federal agencies and concludes that NRC's antitrust

review mandate in Section 105c of the Atomic Energy Act more

clearly relates to review of anticompetitive conduct whereas the
reviews at the FERC and SEC seem to be more public interest

oriented. Consequently, HG&E asserts that the NRC should not
assume that these other reviews will adequately condition the

proposed merger to remedy the serious competitive issues that the

merger would create. HG&E urges the NRC to deny the proposed

merger, yet if approved, suggesto that NRC require prior approval

by the FERC and SEC, and in addition, 1) require NU-PSNH to

transmit Point Lepreau power to HG&E for the term of any extended

| HGEE/ Point Lepreau power supply contract with equivalent terms to

its current contra':t, and 2) require NU to divest its subsidiary,

Holyoke Water Power Company (HWP) or consolidate HWP into another

NU subsidiary, Western Massachusetts Electric ' Company, thereby

subject.ing HWP to state regulation as a public utility.
Staff Analysis

HG&E asks the NRC to initiate a full antitrust review of the
proposed merger, considering all of the antitrust effects of the
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proposed merger pursuant to Section 105c of the Atomic Energy Act.
"Such review would include an analysis by the Attorney General of

the antitrust impact of the proposed license transfer. 42 U.S.C.

SEC.2135" (HG&G comments, P.3) At the conclusion of such a review,

HG&E recommends that the NRC deny the proposed license transfer or

approve the transfer with license conditions over and above those

recommended by the FERC ALJ.

.

As indicated supra (cf., Section III herein), the staff takes into
consideration the record establised during related federal agency

reviews of the change in ownership. The FERC proceeding and the

accompanying recommendations for competition enhancing merger
conditions were factors the staff considered in evaluating the

instant proposals under the significant change criteria. The staf f

believes the presence of license condi'tions recommended by the FERC

mitigates the possibility of anticompetitive effects ensuing from
such a merger as well as the need for a more formal antitrust

review by the Department of Justice. For the reasons stated above,

the staff recommends denying HGEE's requests to deny the proposed

merger or initiate a formal antitrust review that incorporates an
analysis by the Attorney General.

Considering the license conditions associated with the proposed

acquisition of pSNH by NU, the staff recommends denying in part and

approving in part HG&E's request to attach the FERC and SEC merger

conditions and impose two additional conditions as a requirement

.
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for consummation of the acquisition. The staff has relied heavily

on the record established to date in the FERC proceeding and .in.
'

light of the,procompetitive merger conditions proposed by the_FERC

. AL3 would recommend approval of the license transfer. The SEC in

its supplemental Memorandum opinion dated March 21, 1991 deferred

its ruling on the competitive aspects of the proposed merger to the

FERC.
.

The staf f recommends denying HG&E's request to the NRC to condition

the license transfer upon two; additional requirements, one
:

providing, in effect, a-life of service-transmission contract for

HG&E's Point Lepreau power and another requiring NU _to divest a

wholly owned subsidiary in competition with HG&E. There has beenL-

nothing established in the FERC record or in the instant proceeding

that indicates that HG&E would have been able to renew its

transmission contract with PSNH or its-power-supply contract with

New Brunswick upon termination ofithe existing contracts-in 1994.

NU, as PSNH's parent company, has not indicated =that:it plans to

deny HGEE transmission capacity to New Brunswick after.the proposed

merger is consummated. NU has' stated'"that : this transmission

corridor to New Brunswick will be offered to "all-comers,"-as it-

It appears as though HG&E will be-in competit'on.with;otheriwere.

potential buyers of-Point Lepreau power for!both' transmission and-

power and- energy. The staff sees no reason' to assist HGEE over any

-other competitor in this . regard. - Should . ' HGEE - enter ' Jinto L a -

transmission contract -with NU-PSNH. and find- the terms and

W

. .. . .-
. - - . . .. . . ..

. .-. .
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conditions in any way anticompetitive, the staff believes the FERC

is the proper' forum for resolution of tarif f -issues. The FERC

initial decision recognized the increase _in market power resulting

from the NU-PSNH acquisition, yet recommended conditions to

mitigate any abuse of this newfound power.

The merged company ---with vast power over
transmission and control of surplus power --
must offer viable wheelina service in order to
alleviate potential anti-competitive
consequences.- (FERC Initial Division, p. 48),

(Emphasis added).

Moreover, the FERC AIJ _ approved the request by HGEE _to require NU-.
.

to establish the position of " ombudsman" to review NU's service- and

eliminate the possibility of - any anticompetitive consequences
resulting from NU's substantial market power in transmission and

surplus power in the New England market.- Additionally, the-FERC
AIJ indicated that,

The ombudsman is not the only avenue for'
dissatisfied customers.- The Commission's<

Enforcement. Task Force maintains a " hotline"
through which complaints can be received.- '

...

(FERC Initial Decision,_p. 49)
.

The staff believes these actions taken by the FERC ' adequatelyL-

address HG&E's concerns over - abuse of NU's post merger market
power. For this-reason, the staff does not believe that HG&E has

established a basis for-the staff - to conclude that - there is a'

significant change warranting an antitrust review. Furthermore,

there is no basis for the staff unilaterally to impose conditions

i

-- . . - _ . - - .
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on the transfer of the license providing for a life of service

transmission contract.

Regarding HG&E's second ' condition, the staff believes that no
record has been established to justify HG&E's request to divest

Holyoke Water Power Company from NU. According to the FERC initial

decision, "The City-[HG&E) is covered by the protection given the

TDUs, and is entitled to no more in this regard." (FERC Initial

,
Decision, p. 50) Accordingly, divestiture of HWP does not seem.

warranted solely to, " eliminate NU's incentive to eliminate injury.
,

to HG&E...." (HG&E comments, p. 10; emphasis added). The staff

recommends denying HG&E's request to divest HWP from NU.

D. Hudson and Taunton

Comrnent

The Taunton-Municipal Lighting Plant (Taunton) and the Hudson

Light and Power Department (Hudson) are both owners of the Seabrook

facility. Taunton and Hudson are both members of the Massachusetts

Municipal Wholesale Electric Company and-both have requested the

NRC to adopt MMWEC's comments submitted to the NRC via letter dated

April 1,-1991.

Staff Analysis

As-indicated: supra, the staff ~ recommended denying MMWEC's' request

to further condition the Seabrook operating license to free MMWEC

from. any' liability to existing owners that may result from the-
,

proposed license transfer. In light of the fact-that Hudson and

-
.

y.,_.,.v,.. _ _ . . . , , . _ ., ,
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Taunton adopted MMWEC's comments, the staff also recommends that

their requests be denied.

VIII. NRC STAFF FINDINGS

A. Change In Ownership

The ownership transfer of over 35 percent of Seabrook potentially

represents a change in the degree of control over the operation of

the nuclear facility. However, as indicated supra, the FERC has

considered the anticompetitive consequences of the proposed merger

and a set of extensive merger conditions was proposed by the FERC

administrative law judge regarding New Hampshire Yankee's proposals

to transfer ownership and operation of the Seabrook facility. In

this regard, the staff has relied heavily upon the record

established in the FERC initial decision in its' review of the-

instant amendment applications. The FERC merger conditions were

designed specifically to mitigate any potential competitive

problems associated with the proposed acquisition of PSNH by NU.

The staff has reviewed the proposed transfer of ownership share in

the Seabrook facility from PSNH to NU for significant change since

the last antitrust review of the Seabrook licensees, using the

criteria discussed by the Commission in Summer. (Cf. Section III

herein) The amendment request was dated November 13, 1990, after

the previous antitrust review of the facility and therefore the

|

|
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first Summer criterion, that the change has occurred since the last

antitrust review, is satisfied. The second Summer criterion is

satisfied in that the change is the result of the bankruptcy
,

proceeding initiated by PSNH in January 1988 and as such is
" reasonably attributable to the licensee [s] in the sense that the

licensee [s] ha[ve) had sufficient causal relationship to the change |

that it would not be unfair to permit it to trigger a second .

I
!

antitrust review." Summer, 13 NRC at 871.

This leaves for consideration the third Summer criterion, that the

change has antitrust implications that would be likely to warrant

Commission remedy. The Commission in Summer adopted the staff's

view that application of the third criterion should result in
termination of NRC antitrust reviews where the changes are pro-

competitive or have de minimis anticompetitive effects. See Id.

!' at 872. The Commission further stated "the third criterion does
not evaluate the change in isolation deciding only whether it is

pro or anticompetitive. It also requires evaluation of unchanged

f aspects of the competitive structure in relation to the change to
determine significance." Id.

|

| The staff believes that the record developed in the FERC

|

| proceeding involving the NU-PSNH acquisition adequately portrays
i the competitive situation in the New England bulk power servicesI

I market and that the anticompetitive aspects of the proposed changes

|
are being addressed -in the .FERC proceeding. The staff further

,
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believes that the actions being taken by the FERC will adequately

address concerns regarding the anticompetitive effects of NU's post

merger market power such that the change in ownership as approved

by the FERC will not have implications that warrant a Commission

remedy. Consequently, the third Summer criterion has not been

satisfied.

Each of the significant change criteria discussed in Summer must be

met to make an affirmative significant change finding. In this

instance, the third criterion has not been met.

B. Addition Of Non-Owner Operator
.

In light of the license condition developed by the staff and agreed

to by NU, NAESCO (the proposed new plant operator), and the other

Seabrook licensees, prohibiting NAESCO from marketing'or brokering

power or energy produced from the Seabrook plant and holding all

other Seabrook licensees responsible for NAESCO's actions pursuant

to marketing or brokering of Seabrook power, the- staff believes the

change in plant operator from New' Hampshire Yankee to NAESCO will

not have antitrust relevance.

IX. CONCLUSION

For the reasons discussed above,-and after consultation with the

DOJ, the staff recommends that the Director of the Office of i

|

, 4
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Nuclear Reactor Regulation conclude that further NRC antitrust

review of the proposed change in ownership detailed in .the

licensee's amendment application dated November 13',- 1990, is not

advisable in that, based on thu_information received and reviewed,
.i

a finding of no significant change is warranted. The staf f further
has determined that antitrust issues are not raised by_the' request

,

to add NAESCO as a non-owner operator to the Seabrook license.
!

I
l

l

.

.
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Febnery 13, 1992

Docket No. 50-443A

Mr. Joseph H. Blain, General Manager
Municipal Light commission
P.O. Box 870
Taunton, MA 02780-0870

Re: Seabro'ok Nuclear Station, Unit 1:
No Significant Antitrust Change Finding

Dear Mr. Blain:
Pursuant to the antitrust review of the anticipated corporate
combination between Northeast Utilities and Public Service
Company of New Hampshire and the proposed change in ownership in
Seabrook Unit 1 that will result from this combination, the
Director of the Office of Nuclear Reactor Regulation has made a
finding in accordance with Section 105c(2) of the Atomic Energy
Act of 1954, as amended, that no significant antitrust changes
have occurred subsequent to the previous antitrust review of
Unit 1 of the Seabrook Nuclear Station.
This finding is subject to reevaluation if a member of the public
requests same in response to publication of the finding in the
Federal Reaister. A copy of the notice that is being transmitted
to the Federal Recister and a copy of the Staff Review pursuant
to Unit 1 cf the Seabrook Nuclear Station are enclosed for your
information.

Sincerely,

William b a%be
Antitrust Policy Analyst
Policy Development and Technical

: Support Branch
f

Program Management, Policy Development
and Analysis Staff

!

! Office of Nuclear Reactor Regulation

Enclosures:
As stated

DISTRIBUTION: -[BLAIR)
. Docket File 50-443A WLAMBE w/o enclosure
PTSB Reading File DNASH w/o enclosure
NRCPDR GHOLLER, OGC, w/o enclosure

(LPD GEDISON w/o enclosure
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WLAMBE:po DNA {
2/j3/92 2/ 92

47 6 -- . u/
Nod f/c >od /4



e i

/gao osc ,''o
u

UNITED STATES
s#( ,'' ,j NUCLEAR REGULATORY COMMISSIONl'

t WASHINGTON, D. C. 20555*;
-

% a

%'' ^. . . . . 'e' February 13, 1992

Docket No. 50-443A

Mr. Joseph M. Blain, General Manager
Municipal Light Commission
P.O. Box 870
Faunton, MA 02780-0870

Re: Seabrook Nuclear Station, Unit 1:
No Significant Antitrust Change Finding

Dear Mr. Blain:
,

Pursuant to the antitrust review of the anticipated corporate
combination between Northeast Utilities and Public Service
Company of New Hampshire and the proposed change in ownership in
Seabrook Unit 1 that will result from this combination, the
Director of the office of Nuclear Reactor Regulation has made a
finding in accordance with Section 105c(2) of the Atomic Energy
Act of 1954, as amended, that no significant antitrust changes
have occurred subsequent to the previous antitrust review of
Unit 1 of the Seabrook Nuclear Station.

This finding is subject to reevaluation if a member of the public
requests same in response to publication of the finding in the
Federal Reaister. A copy of the notice that is being-transmitted
to the Federal Reaister and a copy of the Staff Review pursuant
to Unit 1 of the Seabrook Nuclear Station are enclosed for your
information.

Sincerely, ).(

ij /t .D'

Willia M. Lam e
Antitr st Policy Analyst-
Policy Development and Technical

Support Branch
Program Management, Policy Development

and-Analysis Staff-
Office of Nuclear Reactor Regulation

Enclosures:
As stated

.
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NUCLEAR REGULATORY COMMISSION

DOCKET NO. 50-3,1)A

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE. ET AL.

SEABROOK NUCLEAR STATION. UNIT 1

PROPOSED OWNERSHIP TRANSFER

NOTICE OF NO SIGNIFICANT ANTITRUST CHANGES

AND TIME FOR FILING REOUESTS FOR REEVALUATION ,

The Director of the Office of Nuclear Reactor Regulation has made

a finding in accordance with section 105c(2) of the Atomic Energy,

Act of 1954, as amended, 42 U.S.C. 2135, that no significant

(antitrust) changes in the licensees' activities or proposed

activities have occurred as a result of the proposed change in
ownership of Unit 1 of the Seabrook Nuclear Station' (Seabrook)

detailed in the licensee's amendment application dated November 13,
1991. The finding is as follows:

Section 105c(2) of the Atomic Energy Act of 1954, as amended,

provides that an application for a license to operate a
utilization facility for vh V a construction permit was

issued under section 103 shall ws undergo an antitrust review

unless the Commission determines that such review is advisable

on the ground that significant changes in the . licensee's
,

activities or proposed activities have occurred subsequent to

the previous antitrust review by the Attorney General and'the

Commission in connection with the construction permit for the'
facility. The Commission has delegated the authority to make

0 n .im&D~y(m ( 1

-. . .
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the "significant change" determination to the Director, Of fice
,

of Nuclear Reactor Regulation.

.

By application dated November 13, 1991, the Public Service

company of New Hampshire (PSNH or licensee), through its New

Hampshire Yankee division, pursuant to 10 CFR 50.90, requested

the transfer of its 35.56942% ownership interest in the

Seabrook Nuclear Power Station, Unit 1 (Seabrook) to a newly

formed, wholly owned subsidiary of Northeast Utilities (NU).

This newly formed subsidiary will be called the North Atlantic -

Energy Corporation (NAEC). The Seabrook construction permit-

antitrust review was completed in 1973 and the operating

license antitrust review of Seabrook was completed in 1986.

The staffs of the Policy Development and Technical Support

Branch, Of fice of Nuclear Reactor Regulation and the Office of

the General Counsel, hereinafter referred to as the " staff",

have jointly concluded, af ter consultation with the Department-

of Justice, that the proposed change in ownership is not a
significant change under the criteria discussed by the

Commissier in its summer decisions (CLI-80-28 and CLI-81-14) .
t

' b

On February. 28, 1991, the staff published in the Faideral

Reaister _(56 Fed. Reg. 8373) receipt- of the licensee's request

to transfer its 35.56942% ownership interest in.Seabrook to

NAEC. This amendment request is directly related to the

proposed merger between NU and PSNH. The notice indicated the

.

v ,
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reason for the transfer, stated that there were no anticipated

significant safety hazards as a result of the propos.ed

transfer and provided an opportunity for public comment on any

antitrust issues related to the proposed transfer. The staff

received comments from several interested parties -- all of

which have been condidered and factored into this significant

change finding.

The staff reviewed the propos,ed transfer of PSNH's ownership
in the Seabrook facility to a wholly owned subsidiary of NU

for significant changes since the last antitrust review of

Seabrook, using the criteria discussed by the commission in

its Summer decisions (CLI-80-28 and CLI-81-14 ) . The staff

believes that the record developed to date in the proceeding

at the Federal Energy Regulatory Commission (FERC) involving

the proposed NU/PSNH merger adequately portrays the

competitive situation (s) in the markets served by the Seabrook

facility and that any anticompetitive aspects of the proposed

changes have been adequately addressed in the FERC proceeding.

Moreover, merger conditions designed to mitigate possible

| anticompetitive effecto of the proposed merger have been
1
'

developed in the FERC proceeding. The staff further believes

that the FERC proceeding addressed the issue.of adequately

protecting the interests of competing power systems and the

competitive process in the area served by the Seabrook

facility such that the changes will not have implications that

-

.
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warrant a commission :r amedy. In reaching this conclusion, the

staff considered the structure of the electric utility

industry in New England and adjacent areas and the events

relevant to the Seabrook Nuclear Power Station and Millstone

Nuclear Power Station, Unit 3 construction- permit and

operating license reviews. For these reasons, and after

consultation with the Department of Justice, the staff

recommends that a no affirmative "significant change"

determination be made regarding the proposed change in

ownership detailed in the licensee's amendment application

dated November 13, 1991.

Based upon the staff analysis, it is my finding that there

have been no "significant changes" in the licensees'

activities or proposed activities since the completion of the

previous antitrust review. r

Signed on February 9, 1992 by Thomas E. Murley, Director, of the

office of Nuclear Reactor Regulation.

Any person whose interest may be affected by this finding may file, ,

with full particulars, a request for reevaluation with the Director
1

of the Office of Nuclear Reactor Regulation, U. S . - Nuclear

Regulatory commission , Washington, DC 20555 within 30: days of the

initial publication of this notice in the- Federal' Reaister. |

Requests for reevaluation of the no significant change

,

, ,, , -. .e - , ..y. . - ,
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determination shall be accepted after the date when the Director's
,

finding becomes final, but before the issuance of the operating

license amendment, only if they contain new information , such as

information about facts or events of antitrust significance that

have occurred since that' date, or information that could not |

reasonably have been submitted prior to that date. ;

Dated at Rockville, Maryland, this 11th day of February 1992.

FOR T E NUCLEAR REGULATORY COMMISSION
#

h '

'

An hony T. Chie' i

Policy Dev op ent and Tech a
support ra ch ;

Program Mana ment, Policy De opment,
and Analysis Staff

office of Nuclear Reactor Regulation

I

!
;
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SEABROOK NUCLEAR STATION, UNIT 1

PUBLIC SERVICE' COMPANY OF NEW MAMPSHIRE, et al.

DOCKET No. 50-443A

STAFF RECOMMENDATION-

No POST OL SIGNIFICANT ANTITRUST CHANGES
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I. THE SEABROOK AMENDMENT APPLICATipHR

|,

By letters . dated November 13, 1990, the Nuclear Regulatory

Commission (NRC or Commission) staff (staff) received post

operating License (OL) amendment applicatians requesting two

license changes: 1) to transfer operating responsibility and

management of the Seabrook f acility from New Hampshire Yankee, the |

current operator, to a proposed entity called North Atlantic Energy |

Service Company (NAEsco); and 2) to authorize the ownership

transfer of approximately 35 percent of the Seabrook facility from

public Service Company of New Hampshire (pSNH) to a proposed entity

called North Atlantic Energy Corporation (NAEC). Both NAESCO and ,

HAEC will be wholly owned subsidiaries of Northeast Utilities (NU)

and formed solely to operate Seabrook and own PSNH's share of the

f acility respectively. The transfer of operating responsibility to

NAEsco and the proposed transfer of PSNH'S ownership in Seabrook to

NAEC introduce new entities associated with the seabrook f acility.

The applicant and the licensee suggest that no antitrust review of

these proposed changes is required by the Atomic Energy Act. The

staff believes the legislative history and reading-of the Atomic

Energy Act of 1954, as amended, . (AEA), 42 U.S.C. 2135, require the

staff at least to review- new owners. of nuclear power production

f acilities for the purpose of determining whether the adding of the

new owner to the license will constitute a significant change. .The

staff recommends that the Director of the office of Nuclear Reactor-
,

-n. . - , c , -. ,
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Regulation conclude from the staff's analysis herein and

consultation with the Department of Justice (Department or DOJ)

that further NRC antitrust review of the proposed change in

ownership detailed in the licensee's amendment application dated

Hovember 13, 1990, is not advisable in that, based on the

information received and reviewed, a finding of no significant

change is warranted. The staff further has determined that
antitrust issues are not raised by the request to add HAESCO as a

non-owner operator to the Seabrook*1icense. The basis for staff's

recommendation and determination are provided herein. |
l

II. MPLICABLE CTATUTE AND REGULATIONS

Section 105 of the Atomic Energy Act of 1954, as amended, (AEA), 42

U.S.C. 2135, designates when and how antitrust issues may be

raised. See Houston Lighting & Power Co., (South Texas Project),

CLI-77-13, 5 NRC 1303, 1317 (1977). In connection with the

legislation to remove the need to make a finding of practical value

before issuing a commercial license,' in 1970, the Joint Committee

1 Before the amendment, the commission could issue a
commercial license for a production or utilization facility only
after it had made a finding of " practical value" of the facility
for industrial or commercial purposes. Public Law 91-560 (84 Stat.
1472)(1970), section 3, amended section 102 of the Atomic Energy

Act (AEA). Prior to the amendment, section 102 of the AEA read as
follows:

SEC.102. FINDING OF PRACTICAL VALUE.-Whenever t.he
|

Commission has made a finding in writing that any type of
utilization or production f acility has been sufficiently:

|
developed to be of practical value for industrial or

(continued...)|

|

-
.
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on Atomic Energy also examined section 105c. Before the 1970 i

amendment, section 105c provided that whenever the commission
,

proposed to . issue a commercial license, it weuld notify the
,

Attorney General of the proposed license and the proposed terms and
+

conditions thereof. The Attorney General would then be obliged to

advise the commission "whether, insofar as he can determine, the

proposed license would tend to create or maintain a situation

inconsistent with the antitrust laws and such advice will be ,

Ipublished in the Federal Register."8 The. Joint- committee,

recognizing that the language and potential effect of the existing

section 105c were not sufficiently clear, decided to amend ;

section 105c to clarify and revise this phase of the commission's ;

licensing process. See 115 Cong. Rec. S19253.-

Subsection 105c(1), as amended, requires the Commission to

transmit, to the Attorney General, a copy of any license
,

application to construct or operate a nuclear facility for the

1(... continued).
commercial purposes, the Commission may thereaf ter issue
licenses for such type of facility pursuant.to.section
103.

3 Prior to the 1970' amendment, antitrust review could occur
only following- a c o n nii s s i o n f i n d i n g , under section-102 of the
Atomic Energy Act, that a type of facility had been sufficiently *

developed to be of " practical value" for industrial or commercial -

purposes. Because the commission:never made such a finding, no
antitrust reviews occurred. Power reactor construction permits and ;

operating licenses- before 1970 were- issued pursuant to -

section-104b, which applied to-facilities involved in the conduct |
of research and development activities leading to the demonstration i

of the practical value of such facilities for industrial or ]
commercial' purposes. !

!

.
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|

Attorney General's advice as to whether the grant of an application

will create or maintain a situation inconsistent with the antitrust
laws. Subsection 105c(2) provides an exception to the requirements

of subsection 105c(1) for a license to operate a nuclear facility
c o n s t r u c t i o n' p e r m i t was issued under section 103,for which a

unless the Commission determines that such review is advisable on

the ground that "significant changes" in the licensee's activities
or proposed activities have occurred subsequent to the previous
review by the Attorney General and the Commission in connection-

a

with the construction permit for the facility.

The Commission has promulgated regulations regarding the submittsi

of information in connection with the prelicensing antitrust review
!

of facilities and the forwarding of antitrust information to the

Attorney General. See 10 ' C. F. R. SS 2.101, 2.102, - and 50.33a.
'

Section 50.33a requires the submission of the information specified *

in-10 C.F.R. Part 50, Appendix L (Information Requested By The
,

Attorney General For Antitrust Review Facility License

Applications). The publication in the Federal Register of a notice

of the docketing of the antitrust information~ required.by Part 50, ,

Appendix L is required by . 10 C. F.R. - $ 2.101 (c) . Subsections

2.101(a) 'and 2.102(d) address the-situation in which an antitrust
review has been conducted as part of the application for a

construction permit and the application for an operating license is

now before the commission.- Related to this, the Commission has ,

delegated to the Director of Nuclear Reactor Regulation (NRR) or
|

,

|', - - - ,m.,., - , , , n y, , , . , _ _ - -e , *w,_-m_ w r
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the Director of Nuclear Material Safety and Safeguards (NMSS), as

appropriate, its authority under subsection 105c(2) of the AEA to
make the determination in connection with an application for an

operating license as to whether "significant changes" in the
licensee's activities, or proposed activities under its license

have occurred subsequunt to the antitrust review conducted in

connection with the construction permit application. See 10 C.r.R.

SS 2.101(e) (1) and 2.102 (d) (2) .3

On October 22, 1979, the commission amended 10 C.F.R. S 55.33a to

reduce or eliminate the requirements for submission of antitrust

Information in certain de minimis instances. In publishing the.

rule, the Commission stated its conclusion that applicants whose

generating capacity at the time of the application is 200 MW(e) or

less are not required to submit the information specified in

Appendix L of Part 50, unless specifically requested to do so. The

3 In connection with the delegation, the Commission approved
procedures to be used until such time as regulations implementing
the procedures were adopted. Although never formally published, .

the procedures are available as attachments to SECY-79-353 (May 24,
1979) and SECY-81-43 (January 19, 1981). On March 9, 1982, the
Commission amended its regulations to incorporate final procedures
implementing the Commission's delegation of authority to make the
"significant changes" determination to the Director of Nuclear
Reactor Regulation or the Director of Nucleer Material Safety and
Safeguards, as appropriate. 47 Fed. Reg. 9963, March 9, 1982. The
amended regulation provides that the Director, NRR or NMSS, as
appropriate, after inviting the public to submit comments regarding
antitrust aspects of the application and after reviewing any
comments received, is authorized to make a significant change
determination and, depending on his determination, either refer the
antitrust information to the Attorney General or publish a finding
of no significant changes in the Federal Register with an
opportunity for requesting reevaluation of the finding.
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1

Commission further stated that it believed that utilities smaller ;

than these generally would have a negligible ef fect on competition,
i

Fed. Reg. 60715, October 22, 1979.

|

All applicants for an NRC utilization facility license who are not
determined by the staf f to be de minimis applicants, undergo an
extensive antitrust review at the construction permit (CP) stage

and a review at ths. operating license (OL) stage. The CP review is
Ian in depth analysis of the applicant's competitive activities.

Iconducted by the DOJ in conjunction with the staff. The

competitive analysis associated with the OL star,s of review is
conducted by the staff, in consultation with the Department, and is

focused on significant changes in the applicant's activities since

the completion of the CP antitrust review (or any subsequent

review). In each of these reviews, both the staff and the

Department concentrate on the applicant's activities and determine

whether the applicant's conduct or changes in applicant's conduct

creates or maintains a situation inconsistent with the antitrust
laws.

III. Pos7 INITIAL OPERATING LICENSE ANTITRUST REVIMS
,

A., General

As indicated supra, the NRC has established procedures by which

prospective licensees of nuclear production facilities are reviewed-

_ -. . . _ - .. -
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during the initial licensing process to determine whether the |
applicant's activities will create or maintain a situation

!
,

inconsistent, with the antitrust laws. The AEA does not *
i

specifically address the' addition of new owners or operators after
,

the initial licensing process. The legislative history discusses, |

4 to a limited extent, some types of amendments.' However, neither

section 105c of the AEA or - the . Commission's regulations deal

directly with applications to change ownership of facilities with :
1

operating licenses.5 Indeed, in its south Texas decision, the

Commission stated that, "We need' not and - do not decide whether
,

antitrust review may be initiated in case of an application for a

llicense amendment ... where an application for transfer-of control

South Texas Project, 5 NRC atof a license has been made "
...

e

' The report by the Joint Committee on Atomic Energy notes
thatt.

The committee recognizes that applications may be amended-
from time to time, that there may: be applications. to
extend or review (sic) a license, and also that the form
of an application for a construction permit may be such
that, from the applicant's standpoint, it . ultimately-

.

ripens into the application for an _ operating license.-
The phrases "any Itcense application", "an application
for a- license", and *any application" -as used in the

-

clarified and revised subsection' 105 c. refer to the' *

initial- application for a construction permit,- the
initial application for operating license, or the initial' .

application for a' modification which would constitute a 1
new or substantially different facility, as the case may-

.

'be, as determined by the Commission.'=The phrases do not>

Linclude,- for the purposes.:of_ triggering subsection- .;
105 c. , other applications which may be filled' during the
licensing process.

H. Rep. 91-1470,.-91st Cong. 2d Sess.,-.at 29 (1970). .,

'

! S ~ Applications for construction permits, for--amendment of
construction permits, and applications for- initial operating?
licenses.are not-included here.

I

( x

- . . . -. . . . . - . - - . - . . . - . - . _ - . - . -- - .- - . . . - , , .
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1318. The Commission went on to note that "[a)uthority (for

antitrust review of a license transfer), not explicitly referred 'to

in the statute or its history, could be drawn as an implication

from our regulations. 10 CFR 5 50. 8 0 (b) . "' Jd. Unfortunately, the

Commission did not explain how its regulations could grant

authority not given by the statute.

The Commission has considered, however, - the matter of adding a i
i

licensee after issuance of a cdhstruction permit, _ but before-
.

issuance of the initial operating license. In Detroit 1dison, et

al ., (Enrico Fermi Atomic Power plant, Unit No. 2), 7 NRC 583,' 587-

89 (1978) aff'd A1AB-4 7 5, 7 NRC 752, 755-56 n.7 (1978), the

Licensing Board denied a petition to intervene and request'for an :

antitrust hearing by a member / ratepayer of ' the distribution

cooperative that purchased all of its power from a cooperative that

!would become a co-licensee of the power plant. In considering a=

jurisdictional argument, the Board,-relying on the Congressional

intent and purpose behind: section' 105c of the AEA cited in n.4

supra, stated that "[s)ince_the two cooperatives in this case are

required to submit an application to become co-licensees, these

constitute their ' initial application for a construction permit'"

'10 C.F.R. S 50.80(b) provides in part that an' application for '

transfe'r of a license - shall include as much of . the information
described-in SS 50.33 and-50.34 with respect to the identity and
' technical and financial. qualifications of the proposed transferee ~ >

as would be required by those sections if the application were for
an initial license, and if the license to be -issued'in a; class 103
license, the information required by. S' ' 50.33a .requested by the Attorney General for antitrust review (Information).

-
.

..,.,-...i, n. w,,. ,,_,.n,.,.- . , . . , - , , , - . , - ,-,i,.. . , , ,,y.,,.,,p.n..,-,,-

.---.c e
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(emphasis in original). Id., at 588. In Summer, the Commission

referred to Termi for the proposition that the addition of a c'o-
owner as a co-licensee was, in effect, an initial appilcation of

'the co-owner and as such required formal antitrust consideration,

stating, "[t) hat decision was based on the necessity for an in-

depth review at the CP stage of all applicants, last any applicant

escape statutory antitrust review" (emphasis added). South ;

Carolina Electric and Gas Company and South Carolina Public Service

Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-80-28,

11 NRC 817, 831 (1980).

The legislative history of section 105c and the Commission's

guidance in South Texas might be read to indicate that commission
.

'

antitrust review, if not limited to the initial licensing process,

is at least an unsettled question regarding operating license

amendments. However, Termi and Summer stand for the proposition

; that new license applicants are initial applicants for purposes of
(

; a section 105c antitrust review. Further, the Commission indicated

in Summer that in such situations a formal antitrust inquiry in

required. See Id., at 830-31. Against this backdrop, the staff

has conducted antitrust reviews of operating license amendment

requests.

The staff has recei' led applications for- operating- license

amendments that 1) request the addition of a new owner or seek

Commission permission to transfer control from an existing to a new

_
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owner or 2) request placing a non-owner operator on a license. The

action the NRC Staff has taken has been particular to ea'ch

situation. In general, post initial operating license amendment ,

applications involving a change in ownership have included an
antitrust review by the staff and consultation with the Attorney

General. The review by the staff focuses on significant changes in

the competitive market caused by the proposed change in ownership

since the last antitrust review for the facility and its licensees.

The staff review takes into account related proceedings and reviews
'

in other federal agencies (e.g. FERC, SEC, or DOJ).

t

B. Change In ownership

Although not specifically addressed by regulation, the staff has

evolved a process for meeting the Commission's direction in the

Summer decision to conduct an antitrust inquiry for 11censo

amendments af ter issuance of the operating license. The receipt of

an application to add a new owner to an operating license or to

seek Commission permission to transfer control from an existing to

a new owner, for section 103 utilization facilities which have
,

|
undergone antitrust review during the initial licensing process, is'

L
noticed in the Federal Register, inviting the public to' express

views relating to any antitrust issues raised by the application,

-and advising the public that the Director of the office of Nuclear-

| Reactor Regulation (NRR) vill issue a finding whether significant

changes in the licensees' activities or proposed activities.have

,

mm ,



. - -- . -- . - . -. _ . . . .- . - -. .-

. .

!
.

- 11 -
|

!

occurred since the completion of the previous antitrust review. ;

The staff's awareness of any related federal agency reviews of the ,

request (e.g. TERC, SEC, or DOJ) and the staff's intention to,

..

consider those related proceedings are also noted in the Federal

Register notice. The staff reviews the application after the

comment period, so that the staff can perform the review with !

benefit of public comment, if any, and consultation with the

Attorney General. If 'the Director, NRR, finds no significant

change, the finding is published in the Federal Register with an

opportunity for the public to request reconsideration as provided
'

f or in 10 C.F.R. 5 2.101(e) for initial license applicants. If the

Director, NRR finds significant change, the matter is referred to
,

the Attorney General for formal antitrust review.

In conducting the significant change' review, the staff uses the

criteria and guidance provided by the commission in its two Summer

decisions for making the significant change determination for OL

applicants.7

The statute contemplates that the change or
changes (1) have occurred since the previous
antitrust review of the licensee (s); (2) are ;

attributable to the licensee (s); and (3) have

1

7'In CLI-80-28, the Commission enunciated.the criteria, but
def erred - its actual decision regarding the petition to make a
significant changes determination that,was before it. See South
Carolina Electric and Gas Company and South Carolina Public Service i

Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-80-28,
11 : NRC 817 (1980). In CLI-81-14, the Commission denied the
petition. See South Carolina Electric and Gas Company and South

| Carolina Pubile Service Authority, (Virgil C. ' Summer Nuclear
Station', Unit 1), CLI-81-14, 13 NRC 862 (1981).

.

-- _ _ _-. - - .. . .. - -s , _ - . . , - . . - - -
-
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anti-trust implications that would most likely
warrant some Commission remedy.

Summer, 11 NRC at 824. To warrant an af firmative significant

change finding, thereby triggering a formal OL antitrust review
that seeks the advice of the Department of Justice on whether a

hearing should be held, the particular change (s) must meet all

three of these criteria. In its second Suwoer decision, the
!

Commission provided guidance regarding the criteria and, in ;

particular, the meani.a of the third criterion in determining the-

significance of a change.

As the staff recognized, "this third criterion
appropriately focuses, in several ways, on what may be
'significant' about any changes since the last. . . review. '

Application of this third criterion should result .in
termination of HRC antitrust reviews where the changes ,

are pro-competitive or have de minimis anticompetitive
"

effects." (Emphasis provided) The staff correctly
discerned that the third criterion has a further' +

analytical aspect regarding remedy: "Not only does [it)
require an assessment of whether the changes would be
likely to warrant Commission remedy, but one must alsot

consider the type of remedy which such changes by their
nature would require."- The third criterion does not
evaluate the change in isolation deciding only whether it -
is pro or anticompetitive. It also requires evaluation
of unchanged aspects of the competit;ve structure in
relation to the change to determine significance.

.

South Carolina Electric and Gas Company and South Carolina Public
,

Service Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-

| 81-14, 13 NRC 862, 872-73 (1981).

| C. Change In or Addition of Non-owner operator

.

.

w- -e,m .- w J a y
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changes in a nuclear plant operator, without any change in

ownership, may also carry the potential of abuse of market power'by
,

the operator. However, the staff has determined that a plant

operator who has no control over the marketing of the power or

energy produced from the facility will not, under normal

circumstances, be in a position to exert any significant amount of

market power in the bulk power services market associated with the

facility. The staff makes an effort in these cases to reach
,

agreement on a license condition requiring new plant operators to

agree to be divorced from the marketing or biiokering of power or

energy f rom - the facility in question and gld existing owners
accountable for the operator's actions. If khe prospective-new

,

operator and the owners agree to appropriate license conditions

that reduce the potential' for impact on plant ownership or
P

entitlement to power output, as determined by the staff, the
,

application to add or change a non-owner ope' stor is viewed as an |
!

application falling within the de ainfals ex ption for submitting

antitrust information provided for 'in 10.C.i 'R. 5. 50.33a. -
.

4

The Commission has exempted de_ afnlais applicants fron the i

requirements to submit antitrust information and, therefore,_the

publication for comment of such information, unless specifically ,

- requested by the Commission.- See = .10 C. F.R. ; 5. 50. 3 3a. _ The

Commission has determined that such applicants generally would have
,

a negligible effect on ' competition. See - 44 Fed. Reg. 60715,

(- October 22, 1979. The staff has datermined 'that, . with an

j.

'

.. . _ _ _ . . _,,_--._u. _ - . _ _ - , .,_c- ~ - _ - _ . _ . , , - . . . ._, _ _ . -
-
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appropriate license condition regarding the marketing and brokering

of power, the potential for a non-owner operator to have an affect

on competition in the bulk power market is effectively mitigated.
Therefore, such an operator is, as a practical matter, the same as

a de minimis applicant with respect to its ability to affect

competition. Normally, no further antitrust review of the non- )
J

1

owner operator will be conducted by the staff.

IV. PREVIOUS SEABROOK NRC ANTITRd8T REVIEW 8

A. Construction Permit Review

,

By letter dated December 4, 1973, the Attorney General issued

advice to the Atomic Energy Commission pursuant to Public Service

Company of New Hampshire's (PSNH), the lead applicant,s application

for a construction permit for the Seabrook Nuclear power Station

Units No. 1 and No. 2. In its advice letter, the Department

expressed concern over several allegations by smaller power systems

in the New England bulk power services market that they were unable

to gain access to low cost bulk power supply on the-same basis as

'FSNH was the majority owner with 50% of the plant at the time
the time of the Department's advice letter in 1973. Since this
initial review, there have been several changes:in ownership and
ownersh.ip shares in seabrook. Existing owners are as- follows: PSNH
(35.56942%); United Illuminating (17.5%); EUA Power Corporation
(12.1324%) Connecticut Light & Power : Company (4.05985%) ; . Hudson
Light & Power Department (0.07737%); Vermont Electric Generation
and Transmission Corporative, Inc. (0.41259%); Montaup Electric
Company (2.89989%); Canal Electric Company (3.52317%); New England
Power Company (11.59340%); Taunton Municipal Lighting Plant
(0.10034%); and New Hampshire Electric Cooperative, Inc. (2.17391%)

:

*
.

I.
. . - . ,

- --- , ,v
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larger systems in the area. The advice letter stated that as a !
!

result of a settlement agreement reached between the privately'

owned and publicly owned systems in New England that there had been

adramatic improvonent in the relations among the various segments ia
!

of the electric power industry in New England. . . ." The Department [

emphasized the importance of the development of the New England [

Power Pool (NEPOOL) as a regional planning body that would enable ;

participation in bulk power services by all types of power entities
i

throughout New England. The Department-concluded,
t
>

that the creation of a truly open, non-...

exclusive NEPOOL means that all systems can
have a dependable frame- work'within which to >

obtain fair and non-discriminatory access to 1

economical and reliable- bulk power ;

supply.(December 4, 1973 a vice letter, p. 4)

As a result of its review, the Department advised the Atomic Energy-

Commission that there was no need for an antitrust hearing pursuant
.

. to the construction' permit application for Seabrook. - !

B. Operating License Review ~ ;

'As noted above, . a prospective operating licensee is not required to.
1undergo a formal. antitrust' review unless the staff determines that

- - there have been "significant; changes" in the licensee's' activities

or proposed activities _ subsequent to the'. review by.the Department
1

. of-Justice and the staff 1at the construction; permit. stage. The

staf f | completed its OL' antitrust - review of--' Seabrookz in January
.

<

w w w e_, . .w- -wr e--e n e s n- 4--*%+,. m s v,G e w., -m---,-* .w.e.-,., m--e- +-- w s- ,, w e t - > w m , w r -. Wtww. -w<r-w m + s t. . e i - , 4 +ws 4-p >b--t-e
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'

1986. The staff analysis indicated that,
,

.

| . . .NEPooL, which was only two years old at the
.! time when the CP antitrust review was per- 4

formed, appears to have evolved into a
'

framework ensuring access to reliable andi

economical bulk power supply for all New
England utilities. Two provisions of the
original pool agreement were found to be
discriminatory against smaller utilities and '

have since been removed. Further, because
Seabrook 1 has been designated as a pool-
planned unit, access to Seabrook i over pool
transmission facilities of members is.

guaranteed for all participants under the
terms of NEPooL.'

Based in large part upon the successful formation and operation of

NEPooL, the statf concluded that the changes in the licensees'.

activities as well as any proposed changes in licpsees' activities
do not represent "significant changes" as identijled in the summer j

i decision and recommended that no formal OL ar.fitrust review be
conducted. The staff's antitrust OL review was. completed in

|

February 1986 and the Seabrook full power license was issued on

| March 15, 1990.
,

C. EUA Power Review

By letter dated March 26, 1986, New Hampshire-Yankee, acting-as *

agent for the Seabrook licensees, requested the staff to amend the
|

' Staff . review of Seabrook licensees' . changed activity,
"Seabrook Station, Unit 1, Public Services company of New
Hampshire,- et'al, Docket No. 50-443A, Finding.of.No Significant-
Antitrust changes," p. 57.

|

|
. . _ . . -- _ _ - .. ,
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Seabrook construction permits (Units 1 and 2) to reflect the.

.

! purchase and transfer of an approximate 12 percent ownership share
|
' in the Seabrook f acility to EUA Power Corporation (EUA Power), a
'

wholly owned subsidiary of Eastern Utility Associates of Boston, t

| Massachusetts. The amendment requested the transfer of 12 percent
|

| ownership to EUA Power and deletion of the following owners as

! Seabrook licensees Bangor-Hydro-Electric Company (2.17391%);

Central Maine Power Co'apany (6.04178%); Central Vermont Public

Service Corporation (1.59096%); Fitchburg Gas and Electric Light

Company (0.86519%); and Maine Public Service Company (1.46056%).

Even though a sister company, Montaup Electric Company (both are
| . ,

wholly owned by Eastern Utilities Associates), had previously

undergone an antitrust review in conjunction with its participation
,

| in Seabrook, EUA Power represented a new owner prior to issuance of
|

| the Seabrook full power operating licensee and was required to
l

undergo a formal antitrust review by the Department of Justice.

| Accordingly, EUA Power submitted pertinent 10 C.F.R. Part.50,

Appendix L information to the staff regarding its operations and

competitive activity. A notice of receipt of this information,

which provided the opportunity for a 60-day comment period on the

antitrust issues regarding the proposed ownership transfer, was

published in the Federal Jegister on May 23, 1986.
;_

|

By letter dated July 1, 1986 the Department advised the staff that

there was,

d

-- , , - - - ~ . , _ -_r,-, -
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... no evidence that the proposed
participation by EUA Power Company in the
Seabrook Units would either create or maintain
a situation inconsistent with the antitrust
laws under Section 105(c). We do not,
therefore, believe it it necessary for the .

Commission to hold an antitrust hearing in
this matter. (Department of Justice advice
letter, p.1)

The Department's letter was published in the Federal Register on

July 17, 1986 and provided for interested persons to request a
hearing and file petitions to intervene. There were no such

'

.

requests and the staff issued an amendment (No. 9) to the Seabrook

construction permits authorizing the transfer of ownership

effective upon completion of the transfer of ownership shares which c

was consummated on November 26, 1986. In this instance, there was

no need to apply the significant change threshold criteria to the

EUA Power amendment review and address the issue of whether the

Department of Justice should conduct the review or_ the staff should

issue a significant change determination because the request for

ownership change occurred prior to issuance of the full power

operating license and consequently, the review involved an

amendment to the construction permit and followed construction

permit review procedures.
,

V. cw_WGES AT SEABROOK'kFTER ISSUANCE OF TER IMITIAL OL
,

The instant amendment requests to transfer PSNH's ownership in

seabrock to a proposed new entity, NAEC, and change the plant'

operator from New Hampshire Yankee to a proposed' new operating-

;

v

.w-- -_r-w w w-h r- t y% -
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entity, NAESCO, represent direct outgrowths of the bankruptcy .

1
.

proceeding initiated by PSNH in January 1988. Though the
,

i

bankruptcy pioceeding and PSNH's financial status are not the focus j

of the instant review, it is significant to note that PSNH is ;
>

dependent upon Seabrook as its principal source of generating |
.

capacity and operating revenue. This dependence on one source of

operating revenue'left PSNH highly susceptible to fluctuations in
the business cycle that affect different regions of the country at ,

dif ferent periods in the cycle. During the aid 1980's commerce and |
'

industry in New England were growing dramatically. Economic growth

exceeded projections for planned electric generating capacity."
However, as rapidly as the New England economy advanced in the aid *

1980's, it declined equally a fast =in the late 1980's. PSNH filed

for bankruptcy in January 1988 and EUA Power Corporation,-another

Seabrook co-owner heavily dependent upon the sale of Seabrook power .

and energy, filed.for bankruptcy in early 1991.

.

There vere other factors that contributed to - PSNH'S financial
difficulties in the 1980's, e . g . ,_ d e v e l o p m e n t and approval of

emergency evacuation plans for -Seabrook and state regulatory

i proceedings _ involving allowance of Seabrook costs in PSNH'S rate-

#EUA Associates, parent company ~of Montaup Electric Company,-
a co-owner of Seabrook, formed EUA Powerx. Corporation specifically-
toupurchase a.12 percent ownership share in Seabrook- to meet an
unexpected strong demand for electric power'.in New England.during-

| the-late 1980's and-1990.'s. -John-F.G. Eichorn, .-' chairman- of EUA'

- Associates, was 1 quoted by , the Providence, _ 'Rhode Island Journal :'

newspaper, as citing NEPOOL electricity demand estimates showing;"a ;

which we at.'EUA are '

serious shortf all developing in New England,il-determined'to help eliminate."- Journal, Apr 1 0 ,-- 1 9 8 6 .

.

:
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base. All of these factors culminated in PSNH filing for
i

bankruptcy and the resultant proposal . NU to acquire PSNH. The .

'

proposals adding a new owner and a new operator of the Seabrook

facility are the principal changes the staff must address in its
post OL significant change antitrust review. The staff must

determine whether the new owner or the new operator wil) create or

maintain a situation inconsistent with the antitrust laws. .

,

*

VI. FERC AND BEC REVIEWS
;

Pursuant to the requirements and jurisdiction of both the Federal
Powkr Act and the Public Utilities Holding Company Act of 1935, NU

filed applications with the Federal Energy Regulatory Commission
'

(FERC), on January 5, 1990, and the Securities and Exchange

Commission (SEC), on October 5, 1989, respectively, seeking

approval of its proposed merger with PSNH. In light of the fact

that similar competitive issues are currently being addressed in-

proceedings at the FERC and SEC and that the findings reached in

the FERC and SEC proceedings will. be considered by the staff, a

brief synopsis of these proceedings follows.

A. FERC Proceeding

.

Northeast Utilities,. acting through a service company called NUSCO,

sought approval under section 203 of . the Federal -Power Act
1 (enforced -by the FERC) to acquire the jurisdictional-assets of

-
.
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PSNH. Section 203 of the Federal Power Act (FPA) requires the FERC !
,

tn make a determination as to whether the proposed acquisition or

nerger will be consistent with the public interest. Though the FPA|

does not specifically charge the FERC with weighing the competitive

implications of the merger or acquisition in terms of injury to
competition or the competitive process in identifiable merkets, in ,

the recent past, the FERC has considered these competitive concerns

as inputs to its ultimate determination as to whether the

combination creates more benefits than costs, i .e., is in the

pubile interest.

on March 2, 1990, the FERC issued an order granting intervention

by all requesting parties and also~ granted a NU motion to expedite
~

the hearing schedule by requiring that an initial decicion be

| issued no later than December 31, 1990. Af ter extensive discovery,

depositions and oral argument, the FERC' administrative law judge.. ,

(A1J) , Jerome Nelson, issued an initial decision on. December 20,
,

1

1990."

""On March 7, 1990, NU submitted its direct case, which
consisted of the prepared testimony and exhibits of six witnesses. '

After extensive' discovery, includang numerous' depositions.of NU,
Staff, intervenor and . third party. witnesses, .the .. Staff and . ;-

intervanors filed their respective direct casesion Nay 25i 1990.
'

The direct cases of staff rnd-intervenors-included the-prepared--

testimony and 4xhibits of 49. witnesses._ On June: 25,:1990, Staff "

and intervenors filed ' cross-rebuttal cases- through the prepared-

testimony and exhibits of.19 witnesses. - On July 20, 1990, NU filed~

its rebuttal case through the prepared testimony and exhibits 'of 12
witnesses.- -Twenty-five days of hearings were held during August-

- and September of.1990. Thirty-five witnesses were cross-examined,
and 809 exhibits were admitted = into . evidence. Briefs'and reply.
briofa were filed in October of 1990. . Four? days of oral argument
ended on November 13, 1990." (AIJ Initial- Decision,- p. 6) . ,

,
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.

The AIJ made several findings in his initial decision, however, the
i

findings most relevant to the NRC post OL amendment review concern

the effect the merger will have on the New England bulk power

services market. The A1J's initial decision indicated that without
a detailed set of merger conditions, the "NU-PSNH merger would have

anti-competitive consequences." The A1J found that,

the merger would have anticompetitive impacts
by giving the merged company vast competitive
strength in selling and transmitting bulk'

power in New England, and in a regional
submarket called " Eastern REMVEC" (Rhode
Island and Eastern Massachusetts).' (Jd.,
1,.15 )

|

The AIJ indit.sted that the merged company will control 92 percent

of the transmission capacity presently serving New England.

This control would give the merged company the
power to demand excessive charges for
transmission, or to deny it altogether, while
favoring its own excess generation at high
prices. (Id., p. 16)

The AIJ concluded that merged NU-PSNH will control the principal

transmission access routes from northern New England to southern

New England as well as 72 percent of the New York, New England

transmission corridor path.

| Because PSNH " controls the only transmission
| lines linking Maine and New Brunswick to the
' rest of New England"..., Eastern RENVEC
| utilities will necessarily have to deal with

the merged company in-order to get power from
those areas. The merged company's control
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would.also extend to access-from New York... ,

NU controls 72% of _the' .New York-New _ England
_

" interface"... and needs only a small portion-

of that share.for its own use.-(Id.)-
.

1

The ALJ's initial decision recommended that the FERC approve -the
,

merger only if specific merger conditions were agreed upon by the

merging parties.. There are two principal conditions discussed by-

the A1J designed specifically to address the new, NU-PSNH's market
i

power 'and - particularly' any potential for abuse _ of ' this- newly-

created market power vis-a-vis other power systems-in'New England.

The first condition is basically a rework-of a proposal: initially-

offered by NU-PSNH dealing _ with - the . merged company's policy-

,

regarding transmission over its power - grid.- A -set of General'-
,

Transmission Commitments was developed by the AIJ which dealt with

various degrees of priority access. and time horizons depending upon

the individual power - supply situation iniquestion. . This:-policy
1-

commitment, according to the AIJ,- would reassure non-dominant: power
a

systems- in New England a form--ofi meaningful access -to' the-
transmission facilities required to fulfill their bulk power supply :

requirements.
,

The 'second major. condition that;: addresses..the itransmission-

-dominance of the new NU-PSNH'is termed-the,;"New Hampshire Corridor.-
1

Proposal'." This proposa1 serves to openjup,the, flow of power from
"1

Canada to New England and from northern New England:to'the heavilyc '

- populated: southeastern portion E of J New | England. - The Corridor'
-

Proposal-allocated a-total of 400 MW of-transmission" capacity;with

a
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200 MW allocated to New England Power Company and 200 MW allocated-.

to southern New England utilities. These -~two transmission
,

proposals recommended by the FERC ALJ are the most relevant to the

staff's review of New Hampshire Yankee's requests to change

ownership and the operator of the Seabrook facility.

On August 9, 1991, the FERC conditionally approved the NU meroor

with PSNH. To mitigate the merger's likely anticompetitive-

ef fects, the FERC strengthened NU's General Transmission Commitment-

and noted that it will construe' NU's voluntary | commitment very

strictly. NU can not,give higher. priority to its own non-firm use-
,

than to third party requests for firm wheeling ' in . allocating 4

existing transmission capacity. The- FERC -also ruled' that- .

independent power producers and qualifying facilities are eligible

for transmission access on the- New Hampshire corridor, see

Northeast Utilities Service; Company (Re Public Service company of.

New Hampshire) FERC slip op. No. 364 (Augusts9, 1991).

B.- SEC Proceeding -

,

NU filed an application with the SEC for approval under the Public

Utility Holding Company Act;of 1935'(PUHCA);of its proposed-merger

. with - PSNH.- : The - SEC issuedL af notice of ~ the filing of the-

application on . February 2, 1990 ~ - (Ho1014 Co. Act ' Release No . -

25032). Fourteen hearing requests from-41_ separate entities were

| received and four of these requests,. representing 21 entities, were:

.

'

.a -.. - a, . . - . . ,



. _
- .__ _

l

i
1

- 25 -
'

subsequently withdrawn. Moreover, eight entities filed comments or

notices of appearance. The segment of the SEC review most relevant

to staff's , post OL amendment review revolves around Section
10 (b) (1) of the PUHCA that requires t.he SEC to consider possible

anticompetitive effects of the proposed NU-PSNH acquisition. The

SEC in a Memorandum Opinion dated December 21, 1990 approved NU's

proposed acquisition of PSNH--indicating that all PUHCA

requirements, including Section 10(b) (1), had been fulfilled. In

its initial decision,-the SCC stated that,

Given the approximate size of the Northeast--
PSNH system and the resultant economic
benefits discussed herein. . . , we conclude that
the Acquisition . does _ not tend towards the
concentration of control of- public utility

j companies of a kind, or to the extent,
detrimental to the public interest or the
interest of investors or' consumers as to
require disapproval under section 10 (b) (1) .
Section 10(b) (1) is satisfied. (SEC Initial
Decision, p. 40)

The SEC's analysis, as reflected in its initial decision, considers

the economic benefits associated'with a-merged NU-PSNH and not so-

| auch the potential for abuse of market power that may be. enhanced

by the merger. The initial decision states that-the,

transfer-to North Atlantic will merely move
the asset from - one Northeast subsidiary to
another and should have no impact- _on
competitive conditions. (Id., p.58)

The SEC order opproving the merger was appealed by two intervenors

in the SEC proceeding--the City of Holyoke Gas and Electric

.

v
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IDepartment and the Massachusetts Municipal Wholesale Electric

Company (petitioners). Petitioners filed a request for rehearing

of the initial decision, arguing that the SEC erred in approving

the NU-PSNH acquisition by failing to provide sufficient analysis

of the anticompetitive effects of the acquisition. Petitioners

based much of their argument for rehearing upon the FERC AIJ 's

December 20, 1990 decision which indicated that an unconditioned

NU-PSNH merger would have significant anticompetitive effects upon

the New England bulk power services market.

In a Supplemental Memorandum opinion and Order (Supplemental

Memorandum) dated March 15, 1991, the SEC granted petitioners a

reconsideration of the SEC's initial decision.

In our December order, we recognized that the
Acquisition would decrease competition, but
concluded that the Acquisition's benefits
would outweigh its anticompetitive effects.
The petitioners challenge this determination,
arguing that the commission . ignored the
anticompetitive effects -of the merged
company's control of transmission facilities
and surplus power. (supplemental Memorandum,
P.3)

The SEC's Supplemental Memorandum indicated that its initial

decision focused more on the size and corporate structure of NU-

PSNH rather than the merged company's ability to control access to

transmission or excess capacity. The Supplemental Memorandum-

stated that even though the SEC's principal focus was on the size

and structure of the merged company, the competitive access issues
!

I
i

1
* '

|
.

|
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were considered and the SEC concluded that, "The merged company's

control of both transmission lines and surplus bulk power raises

the potential for anticompetitive behavior." (Supplemental

Memorandum, p.5) However, the SEC relied upon the transmission

commitments made by NU to mitigate any possible anticompetitive

effects of the merger."

The Supplemental Hemorandum recognized that both the SEC and the

FERC "have statutory responsibilities with respect to se ,

.

anticompetitive consequences of mergers in the public-utility
industry". (Id., p.6). However, the SEC also recognized that the

focus of the Federal Power Act and the Public Utility Holding

company Act are different in that each agency pursues

administration of each act with different goals for regulating
,

members of the electric utility industry. As a result, the SEC

deferred the question of anticompetitive consequences and its

ultimate approval of the proposed merger to the FERC.

Because the FPA is directed at operational
issues, including transmission access and bulk
power supply, the expertise and technical
ability for resolving the- types of
anticompetitive issues raised by the
petitioners lie principally: with the FERC.
When the commission, (SEC), in - determining
whether there is an undue concentration of
control, identifies such issues, we can look

" The initial FERC decision found the commitments made by NU
to be insufficient to remedy the potential anticompetitive effects

-'

of the merger and recommended additional terms and-conditions be
imposed upon the merged company as a condition for FERC approval of
the merger.

i
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!
to the FERC's expertise for y an appropriate
resolution of these issues. -Accordingly, we-
condition our approval of the acquisition upon i

the issuance by | the - FERC : of a_-final: order. 'I

approving the merger under section 203:of the j'

FPA. (Id., p.9) 1

i

~

'

VII. AMENDMENT APPLICATIONS COMMENTS RECEIVED BY THE STAFF'
i

l

The staff, in accordance with 10 C.F.R. $ 2.101(a) (1)', published
.

receipt of New-Hampshire Yankee's request to amend the Seabrook OL

in the Federal Register and provided interested: parties - - the*
,

opportunity to comment _on the ' antitrust issues - raised by the q

proposed acquisition on February 28, -1991.)3 The staff received

comments from the following entities or.their representativesi' -1) ;

.

New Hampshire Electric Cooperative- (April l ', - 1991,); 2)

Massachusetts Municipal Wholesale Electric Company (April 1,- 1991);.

3) City of Holyoke Gas and Electric Department (April 1, - 1991) ; 4 ) _ ,

Hudson. Light and_ Power Department (AprilE4, 1991); and'5)iTaunton 'i
-

Municipa1" Lighting Planti-(April 10,-:-1991) . _Byiletteridated: April- -

U 22, 1991, counsel for Connecticut Light _and Power Company-and-PSNH:

responded to these comments." The comments from: participants-in

-the FERC and SEC-proceeding?by?andLlargejairrored1theipositions ;

taken - by. - the- commenters1 in ' those proceedings. - The : comments ' 4

13A similar' notice _regardingLthe} change'in;operatorefrom: New .j
:. Hampshire Yankee 'to 'NAESCO,' was published in theiFederal Register :-

;

con March.6,_.1991.
'

'" Byiletter . dated _ June L 13, .1991, - Cityiof L Holyoke L Gas E and i
~ Electric ' Department' (HG&E) - replied n toi the Connecticut - Light : and;

'

Power.: (CL&P) and PSNH response. By -letter dated July,9,1991, CL&P. ~
~

and PSNH responded to the<HG&E reply. By letter : dated . July; 22,
1991, HGEE' replied to the CL&P_'and PSNH July 9, 1991 response.~

|--

_-|

|- ._ - . . _
;

_. _ __ _ . . . . . _ . . . . . _ _ _ .c
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received are summarized below with the staff analysis of each

Comment.

A. New Hampshire Electric Cooperative (NHEC)

Comment

NHEC is a transmission dependent utility (TDU), i.e., " entirely

dependent on NU or PSNH for their bulk power transmission needs".

NHEC states that without access to NU's or PSNH's transmission
facilities it cannot actively compete in the New England wholesale

bulk power services market. NHEC asserts that the proposed

acquisition of PSNH by NU will concentrate its only source of
essential transmission service in the hands of its principal

,

competitor. NHEC cites the initial FERC decision as evidence that

the proposed merger, if unconditioned, will have an adverse impact

on the competitive process in the NeV England bulk power services

market. NHEC also states that recent developments which have not

been a part of the FERC record are relevant to the NRC review
associated with the Seabrook' post OL amendment applications.

NHEC wishes to purchase partial requirements power from another

supplier, New England Power Company (NEP), rather than PSNH. NHEC
1

and NEP entered into a long-term' power supply contract on

|January 9,1991; however, NHEC needs access to PSNH's transmission
,

grid to receive the NEP power. PSNH has indicated that NHEC is

I contractually prohibited from taking any other off system power
l

purchases during the term of its power supply contract with PSNH

- _ - - . _ _ .
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. and as a result PSNH would not approve use of its transmission grid

until the contractual dispute between PSNH and NHEC is resolved.

NHEC contends that the proposed acquisition of PSNH by NU is

anticompetitive and under the NRC's Summer criteria, represents a

significant change". NHEC seeks relief by requiring NU to,a

. commit before this Commission that - it. .

will provide NHEC all transmission needed for
NHEC to purchase power from other
sources . . . .

Staff Analysis

The staff believes that the issue described by NHEC in its April 1,

1991 filing to the staff primarily involves a contract dispute with

PSNH and NU over transmission rights pertaining to power purchases

by NHEC from New Brunswick. Presently, NHEC is taking partial

l
requirements wholesale power'from PSNH under a 1981 contract. A

dispute has arisen between NHEC and PSNH (now NU, given its

proposed acquisition of PSNH)-regarding the terms under which the

contract can be terminated. PSNH states that the contract requires

NHEC to provide five years notice prior to cancelling the contract

and switching to a different supplier. NHEC states that the-

contract provides for termination upon NHEC joining NEPOOL and that

the. recent NHEC-NEP purchase agreement- and NHEC's ownership

interest in Seabrook provide the. basis for NEPOOL membership.

This contract dispute, which forms the linchpin for NHEC's argument

_
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that it is dependent upon NU's transmission grid is presently being

interpreted before the FERC. The staff believes that it is

appropriate for this dispute to be resolved under the auspices of
the FERC's jurisdiction over wholesale power and transmission

tariffs and the terms and conditions associated with such

agreements. The staff sees no need for the NRC to enter into a
contract dispute that is under review by the FERC. Should the

PSNH-NHEC contract dispute be resolved in NHEC's favor, i.e.,

enabling ~NHEC to terminate.the contract without giving a five year

notice, the merger condition recommended by the FERC AIJ - and

commitments made by NU to provide transmission dependent utilities

transmission services (cf., PSNH and Connecticut Power _& Light

Company Comments to NRC staff dated April 22, 1991, pp. 29-30),

should adequately resolve the competitive concerns raised by N'IEC.

B. Massachusetts Municipal Wholesale Electric Company (MMWEC)

Comment

MMWEC is a co-owner (11.5934%) of -the Seabrook plant. In its

comments to the NRC, MMWEC states that the proposed' acquisition o'f

PSNH by NU is anticompetitive,- notwithstanding the merger

conditions recommended by the FERC A L J , - a n d, suggests that the

Director of the Office of Nuclear Reactor Regulation find, pursuant
-

to summer, that significant changes : have ' occurred since the

i Attorney General's advice letter was issued in December 1973.-

MMWEC contends that the standard of review-of mergers' required by
i
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the FERC'under the FPA.is different than that required by_the NRC

under the Atomic _ Energy Act. MMWEC states'that this difference

permits _ anticompetitive acquisitions _ under the FPA if it -is

determined that the public interest is served by the acquisition - !
_

.(or merger), whereas the NRC must ' address the competitive-

implications of activities of licensees " irrespective of: any

compelling public interest." (MMWEC comments, p.3)'

_Moreover, MMWEC requests the NRC;to' address the anticompetitive

aspects-of NU's management and operation of Seabrook--an1 area ~not
' '

covered in the FERC AIJ's initial- decision. 'According to MMWEC,. |
. <

>

.NU is executing a plan whereby - it fhas-..

separated the Seabrook management function.~and-
ownership: . function'. from. each 'other- and
utilized its market power to insulate itself, :
those functions and.its other affiliates'fromi ;

any . liability, except liability; imposedE by
-willful-misconduct. (Id. ,:- p. 5)

MMWEC's concerns revolve around a July 19, 1990--agreement-reached-
'

*

among seabrook owners holding; - approximately7 70 7 percent .-of1: the

facility. This agreement provides for the transfer of the managing- :

and operating agent from=New Hampshire Yankee to_a proposed. wholly ~ |

- owned NU subsidiary, NAESCO.- An'exculpatory clause;in the July 19,:
L

I 1990 agreement, according to MMWEC, _

. .-. would. not'. only free.-NAESCO and its. .

affiliates = from: harm done directly: to: MMWEC
-but also-from: responsibility 2for third party
claims- by;; others?: against MMWEC:for any.. harm!

-

related to Seabrook.- MMWEC cannot insure any)
_

4 ^

*- n -- ..,c - n,,, , - , - , , -~~,,m. e v . , , , + , n e e m m ,r ., s.,,.v-,-n -~,,m.a. c .,vn,



_ _ _ . . ._ _ . . __ _ _ _

.

- 33 -
|

reckless or negligent conduct of tne Managing '

Agent or its affiliates. (Jd.)
- f

MMWEC requests the NRC to act to prevent NU from maintaining a |

situation inconsistent with-the antitrust laws. MMWEC suggests

that the NRC condition the approval of the license transfer to

" require appropriate amendment of the Joint ownership Agreement and

to prohibit NAECO, & NAESCO and their affiliates from freeing-
themselves from liability for misconduct." (Jd., p.6)

Staff Analysis
,

MMWEC's principal concern is that NU used its market power in-an

anticompetitive manner in formulating a July _19,-1990 agreement

that established parameters by which the Seabrook facility would be

managed and operated. Moreover, MMWEC asserts that this agreement

frees, - ,

.NAESCO and its affiliates from. .

harm .done-directly to MMWEC but also -
from responsibility for third. party
claims'by others against MMWEC for
any harm related - to Seabrook.
(MMWEC comments, p. 5)

MMWEC has failed to show how NU has used' (abused) its market power-

in bulk power services in formulating an agreement- to install a new

managing agent-for Seabrook. MMWEC asks the NRC to condition the

license transfer by requiring amenda'ent of the Seabrook '" Joint

ownership-Agreement", to,_'affactively, make-NAECO and NAESCO more

accountable for their actions pursuant to their ownership and

operation of the Seabrook facility respectively. Based upon the

.

w- - , e-e.y-.- er y - y
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,

data available to' the staf f, it appears as tho' ugh the July 19,'1990

agreement was consummatedcin conformance with the Seabrook Joint- }
Ownership Agreement, as amended, and not as--a result of.any_ abuse <

'

,

of market power on the part_of-NU. The staf f believes - MMWEC's
,

core %ns over the degree __of liability it must absorb should NAESCO
i

in any-way mismanage Seabrook are concerns of a contractual',_not .

J
*

competitive, nature and should be raised and addressed before an
5appropriate forum for'these matters, not the-NRC.

: +

L - i
: -

_

Moreover, as recognized by MMWEC at- page three of its comments,: the

staff considered the possibility of-a new plant operator-having an' - [

influence over competitive options-of_the-new owners of Seabrook.
,

For this reason, af ter discussions with the staff, NAESCO agreed to

a license condition divorcing -itself---from the= marketing or-

. brokering of power.or energy; produced'by'Seabrook. The license. !

|- condition was designed to eliminate--NAESCO'sxability to exercise-
~

|_

any market power, if evident,.-and obviated the need-to conduct-a. :

further competitive - review - of a NAESCO. ForL the reasons stated-

above, MMWEC's request' to condition the Seabrook li' cense that frees :

it from NAESCO's liability should be denied..
.

k

k C.: City-Of Holyoke Gas &-. Electric Department'(HG&E)^

a

Comment

HGEE . is J a ; aunicipa11y ' owned electric ': system - serving L primarily~---

.- -

'!HG&E lies within the service territory of|- western Massachusetts. " -

.

Western - Massachusetts Electric L Company (?WMECO") , ' a -.. wholly-owned . 1
-

- ,
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subsidiary of NU." (HG&E comments, p.2) HG&E generates no power on

its own and relies heavily on the transmission facilities of PSNH

to supply approximately 36 percent of its load from the Point
Lepreau nuclear plant in New Brunswick, Canada. According to HG&E,

The increase in control that the merged entity
will exercise over generation (including power
from Seabrook) and transmission capacity in
New England represents a "significant change"
from the activities of the current licensee--
an independent PSNH. (HG&E comments, p.3)

HC&E contends that NU-PSNH will wield significantly more market

power than a stand alon- PSNH and given the existing competitive

relationship between HG&E and NU, the merged entity, without

adequate license conditions and structural alterations in the

market, will be able to severely restrict or at a minimum, control

the cost effectiveness of a large portion of its power supply that

presently flows over PSNH's transmission facilities from New
Brunswick,

control over generation capacity greatly
reduces the opportunities available to
purchase power from other utilities in the
region; control over transmission - capacity
eliminates or reduces the ability of HGEE and
others to purchase power from utilities
outside of New England. (Id., p. 6)

'

Moreove'r, HG&E asserts that many of the benefits associated with

NEPOOL operation--identified by the Department of Justice and the

staff in previous reviews--may'be negated by the merged company's

" sufficient veto voting power" over proposals put forth by the

.
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NEPOOL Hanagement Committee. HG&E characterizes this change in

market power as a "significant change" requiring a full review of
the antitrust impacts of the proposed merger, including an analysis

by the Attorney General of the antitrust impact of the proposed

license transfer.

HG&E addresses ongoing reviews of NU's proposed acquisition of PSNH

before other federal agencies and concludes that NRC's antitrust

review mandate in Section 105c of the Atomic Energy Act more

clearly relates to review of anticompetitive conduct whereas the
reviews at the FERC and SEC seem to be more public interest

oriented. Consequently, HG&E asserts that the NRC should not

assume that these other reviews will adequately condition the

proposed merger to remedy the serious competitive issues that the

merger would create. HG&E urges the NRC to deny the proposed

merger, yet if approved, suggests that NRC require prior approval

by the FERC and SEC, and in addition, 1) require NU-PSNH to

transmit Point Lepreau power to HG&E for the term of any extended

HG&E/ Point Lepreau power supply contract with equivalent-terms to

its current contract, and 2) require NU to divest its subsidiary,

Holyoke Water Power Company (HWP) or consolidate HWP into another

NU subsidiary, Western Massachusetts Electric Company, thereby

subjecting HWP to state regulation as a public utility.

Staff Analysis

HG&E asks the NRC to initiate a full antitrust review of the

proposed merger, considering all of the antitrust effects of the
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proposed merger pursuant to Section 105c of the Atomic Energy Acti

"Such review would include an analysis by the Attorney General of

the antitrust impact of the proposed license transfer. 42 U.S.C.

SEC.2135" (HG&G comments, P.3) At the' conclusion of such a review,

HG&E recommends that the NRC deny the proposed license transfer or !

approve the transfer with license conditions'over and above those ,

recommended by the FERC AIJ.

As indicated supra (cf., Section III herein),-the staff. takes into
consideration the record establisod_during related federal agency _

reviews of the change in ownership. The FERC proceeding and-the
'

accompanying recommendations for competition. enhancing merger. -

conditions were f actors - the - staf f considered in evaluating -' the

instant proposals under the significant change criteria. The staff

believes the presence of license conditions recommended by the FERC

mitigates the possibility of anticompetitive; effects. ensuing _from ;

such a merger as well' as the need -- for a- more . formal antitrust-

. review-by the Department of Justice. For the reasons stated above, -
~

the staff recommends denying HG&E's requests to: deny the proposed

merger or--initiate a formal.antitrustireview that incorporates an
,

analysis by the_ Attorney General.- .

,

' "
I- Considering the license conditions : associated with the proposed._-

- acquisition of =PSNH by-NU, the staff recommends-denying in.part and

j. approving.in part HG&E's request to. attach:the~FERC and SEC merger

conditions and impose-two additional conditions'as a: requirement'
-

- z

1
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for consummation of the acquicition. The staff has relied heavily

on the record established to date in the FERC proceeding and .in

light of the,procompetitive merger conditions proposed by the FERC

ALJ would recommend approval of the license transfer. The SEC in

its supplemental Memorandum opinion dated March 21, 1991 deferred

its ruling on the competitive aspects of the proposed merger to the

FERC.

The r' * f f recommends denying HG&E'q request to the NRC to condition

the license transfer upon two additional requirements, one

providing, in effect, a life of service transmission contract for

HG&E's Point Lepreau power and another requiring NU to divest a

wholly owned subsidiary in competition with HG&E. There has been

nothing established in the FERC record or in the instant proceeding

that indicates that HG&E would have been able to renew its

transmission contract with PSNH or its power supply contract with

New Brunswick upon termination of the existing contracts in 1994.

NU, as PSNH's parent company, has not indicated that'it plans to

deny HG&E transmission capacity to New Brunswick after the proposed

merger is consummated. NU h&s stated that this transmission

corridor to New Brunswick will be offered to "all comers," as it

were. It appears as though HG&E will be in competition with other

potential buyers of Point Lepreau power for both transmission and

power and energy. The staff sees no reason to assist HG&E over any

other competitor in this regard. Should HG&E enter into a

transmission contract with NU-PSNH and find the terms and

*
.
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conditions in any way_anticompetitive, the staff believes the FERC*

is the proper forum for resolution of tariff issues. The FERC

initial decision recognized the increase in market power resulting-

from the NU-PSNH acquisition, yet -recommended conditions to'-

mitigate any abuse of this newfound power.-
!

with vast power overThe merged company --

transmission and control of _ surplus power o---

must of fer viable wheelina service in order to
alleviate potential anti-competitive.
consequences. (FERC_ Initial Division,cp. 48).

(Emphasis added).
,

Moreover, the FERC AIJ approved the request by_-HGEE _to require NU

to establish the position of " ombudsman" to review NU's service and

eliminate the possibility of any anticompetitive consequences-

resulting from NU's substantialLmarket_ power in transmission and

surplus power-in-the New England market. Additionally,_the FERC.

AIJ . indicated that,

The ombudsman- is:; noti- the| only..- avenueL for
dissatisfied customers. The Commission's
EnforcementSTask Force maintains'a " hotline" --

-

,

.... through-which complaints can be received.
| (FERC Initial Decision,7p.-49)'_

'

The: staf f believes j these actions _ ! taken ' byi the E FERC adequately

address HG&E's _- concerns . over!' abuse of i NU's ' post - mergerf market =
.

. power.- For:this reason, the-staff doesinot believe that-HG&E has-
-established a ? basis ' for ' thei staf f to -~ conclude 4 that . there .; is a

i

significant change; warranting and: antitrust review.z Furthermore,.

there is no basis for the= staff unilaterally to impose conditions-

, _ . . _ . . ,. - _ - - . - , , -- . _ . _ - _ _ . - _ __ _ . _ , _ _-
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on the transfer of the license providing for a life of service- J

'
transmission contract.

,

Regarding HG&E's second condition, the staf f believes that no -
record has been established to justify HG&E's request 'to divest

Holyoke Water Power Company from NU.- According-to the FERC initial
_

decision, "The City [HG&E) is covered by-the protection given the {

TDUs, and is entitled to no more in this regard." (FERC Initial

Decision, p. 50) Accordingly, divestiture of HWP does not- seem- ,

,

warranted solely to, " eliminate.NU's incentive to eliminate injury

to HGEE...." (HGEE comments, p. 10;~ emphasis added). The staff:

recommends denying HG&E's request to divest HWP from NU._ ,

D._ Hudson and Taunton

Comment

The Taunton Municipal Lighting-Plant-(Taunton) and the: Hudson ;

Light and Power Department -(Hudson) are both owners of the Seabrook.

facility. Taunton and Hudson are both members of the Hassachusetts -

- Municipal . Wholesale-. Electric ~ Company. and both.; have requested- the

NRC to adopt MMWEC's comments submitted to-the NRC vi'a' letter dated

April-1, 1991.

S'taff Analysis

[ As indicated supra, the staff recommended denying MMWEC's request

to further condition the Seabrook' operating' license to free MMWECn
' '

from any liability to - existing' owners L that may:- result ' from the
L

proposed-license tranafer.- In light._of.the fact that Hudson and
_

*a- ,yw y--- ~ py ,,9 - .-- -. _ . , y + - - ,y- ,
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Taunton adopted MMWEC's comments, the staff also recommends that ,

their requests-be denied.

VIII. NRC STAFF FINDINGS
4

.

A. Change In Ownership'

.

!

The ownership transfer of over.35 percent of Seabrook potentially
,

represen'.s a change in the degree of control over the operation.of_

the nuclear facility. However, as indicated supra, the.FERC-has
'

considered the anticompetitive consequences of the proposed merger

and a set of extensive merger conditions was proposed by.the-FERC- ;
.

administrative law judge regarding New Hampshire Yankee's proposals
:

to transfer ownership and operation of the Seabrook-facility. .In

this regard, the staff has-- relie'd heavily upon the : record

established in the FERC initial decision in its + review -~ of the-
instant amendment-applications. The!FERC merger conditions were .

|- designed -specifically' to _ mitigate' any potential ~. competitive-
-

l.

problems' associated with the proposed acquisition of PSNH by NU.,
>

The staff has reviewed the proposed transfer of ownership share in:-

the Seabrook facility from'PSNH to NU'for.significant change since-
,

the. last ' antitrust. review of the Seabrook 111cansees,J using ; the

criteria di'scussed by the Commission' in-' Summer.. :(cf. Section III -

'herein)- The amendment. request;was dated NovemberJ13, 1990, Dafter-
~

-the previous antitrust review of the'. facility 5and-therefore the

|
.

- . .. . ,. - , , - - . , . ,
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first Summer criterion, that the change has occurred since the last

antitrust review, is satisfied. The second Summer criterion is

satisfied in that the change is the result of the bankruptcy

proceeding initiated - by PSNH in January 1988 and as such is
" reasonably attributable to the licensee (s) in the sense that the

,

licensee (s) ha[ve) had sufficient causal relationship to the change
that it would not be . unf air to permit it to trigger a second

antitrust review." Summer, 13 NRC at 871'.

This leaves for consideration the third Summer criterion, that the

change has antitrust implications that would be likely to warrant.

Commission remedy. The Commission in Summer adopted the staff's-

view that application of the third criterion . should result - in
termination of NRC antitrust reviews where the changes are pro-

competitive or have de minimis anticompetitive effects. See Id.

.at 872. The Commission further stated "the third criterion does-
not evaluate the change in isolation deciding only~whether it.is

pro or anticompetitive. It also requires evaluation'of unchanged

aspects of the competitive structure in relation to'.the change to

determine significance." Id.

The- staff -believes that the : record. developed in the FERC

proceeding involving the NU-PSNH acquisition adequately. portrays

the competitive situation in the New England bulk' power services.

market and that the anticompetitive aspects-of the proposed changes .

are being addresced in the FERC proceeding. The staff further
,

(

,

I
!

g

--, ,
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believes that the actions being taken by the FERC will adequately

address concerns regarding the anticompetitive effects of NU's post

merger market power such that the change in ownership as approved

by the FERC will not have implications that warrant a commission

remedy. Consequently, the third Summer criterion has not been -

satisfied.

Each of the significant change criteria discussed in Summer must be

met to make an affirmative significant change finding. In this

instance, the third criterion has not been met.

B. Addition Of Non-Owner Operator

In light of the license condition developed by the staff and agreed

to by NU, NAESCO (the proposed new plant operator), and the other

Seabrook licensees, prohibiting NAESCO from marketing or brokering

power or energy produced from the Seabrook plant and holding all

other Seabrook licensees responsible for NAESCO's actions pursuant

to marketing or brokering of Seabrook power, the staff believes the

change in plant operator from New Hampshire Yankee to NAESCO will

not have antitrust relevance.

IX. EpNCLUSION

i
'

For the reasons discussed above, and after consultation with the

DOJ, the staff recommends that the Director of the Office of
:
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Nuclear Reactor Regulation conclude that further NRC antitrust

review of the proposed change in ownership -detailed in 'the

licensee's amendment application dated November 13, 1990, is not

advisable in that, based on the information received and reviewed,
,

a finding of no significant change is warranted. The staf f further

has determined that antitrust issues are not raised by the request

to add NAESCO as a non-owner operator to the Seabrook license.

.

k

'

.
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February 13, 1992

.

Docket No. 50-443A

Mr. H. Huehmer, Manager
Office of Light and Power Department
49 Forest Avenue
Hudson, MA 01749

Re: Seabrook Nuclear Station, Unit 1:
No Significant Antitrust Change Finding

Dear Mr. Huehmer:

Pursuant to the antitrust review of the anticipated corporate
combination between Northeast Utilities and Public-Service
company of New Hampshire and the proposed _ change in ownership.in
Seabrook Unit 1 that will result from this combination, the.
Director of the Office of Nuclear Reactor Regulation has made a-
finding in accordance with Section 105c(2) of tha Atomic Energy
Act of-1954, as amended,1that no significant antitrust changes
have' occurred subsequent to the previous antitrust review:of
Unit 1 of the Seabrook Nuclear Station.

This findir.g is subject to reevaluation if a member of the public
requests same in response to publication of'the finding in the
Federal Recister. . A copy of the notice that is being transmitted
to the Federal Recister and a copy of the Staff Review pursuant
to Unit 11of the Seabrook Nuclear Station are enclosed for your
information.

Sincerely,

WilkTNSi'1g{ggpby)W.
Antitrust Policy Analysti
Policy Development and' Technical

Support Branch-
Program Management, Policy Development '

and Analysis Staff-
Office of NuclearfReactor Regulation

Enclosures:
As stated

DISTRIBUTION: .[HUEHNER)..,2
Docket File <50-443Al WLAMBE.w/o enclosure..

PTSB Reading File. DNASH w/o r_nclosure
LNRCPDR- GHOLLER, OGC, w/o enclosure.
LPDR GEDISON-w/o enclosure- ;
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'% , ,#, , #' February 13, 1992

Docket No. 50-443A

Mr. H. Huehmer, Manager
Office of Light and Power Department
49 Forest Avenue
Hudson, MA 01749'

Re: Seabrook Nuclear Station, Unit 1:
No Significant Antitrust Change Finding

Dear Mr. Huehmer:
'

Pursuant to the antitrust review of the anticipated corporate
combination between Northeast Utilities and Public Service
Company of New Hampshire and the proposed change in ownership in
Seabrook Unit 1 that will result from this combination, the
Director of the Office of Nuclear Reactor Regulation has made a
finding in accordance with Section 105c(2) of the Atomic Energy
Act of 1954, as amended, that no significant antitrust changes
have occurred subsequent to the previous antitrust review of
Unit 1 of the Seabrook Nuclear Station.
This finding is subject to reevaluation if a member of the public
requests same in response to publication of the finding in the
Federal Reaister. A copy of the notice that is being transmitted
to the Federal Recister and a copy of the Staff Review pursuant
to Unit 1 of the Seabrook Nuclear Station are enclosed for your
information.

Sincerely,

|/ hW L

Willia M. La e
Antit st Policy Analyst
Policy Development and Technical

-

Support Branch
Program Management, Policy Cevelopment

and Analysis Staff
Office of Nuclear Reactor Regulation

Enclosures:
As stated

1
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NUCLEAR REGULATORY COMMISSION

DOCKET NO. 50-443A

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE, ET AL.

SEABROOK NUCLEAR STATION, UNIT 1

PROPOSED OWNERSHIP TRANSFER

NOTICE OF NO SIGNIFICANT ANTITRUST CJiANGES

AND TIME FOR FILING REOUESTS FOR REEVALUATION

The Director of the Office of Nuclear Reactor Regulation has made

a finding in accordance with section 105c(2) of the Atomic Energy,

Act of 1954, as amended, 42 U.S.C. 2135, that no significant

(antitrust) changes in the licensees' activities or proposed

activities have occurred as a result of the proposed. change in

ownership of Unit 1 of the Seabrook Nuclear Station (Seabrook)
detailed in the licensee's amendment application dated November 13,
1991. The finding is as follows:

Section 105c(2) of the Atomic-Energy Act of 1954, as amended,

provides that an application -for a license - to operate a

utilization facility for which a construction' permit was

issued under section 103 shall not undergo an antitrust review

unless the Commission determines that such review is advisable

on the ground that significant changes in the li~censee's

activities or proposed activities have occurred subsequent to

the previous antitrust review by the Attorney General and the

Commission in connection with the construction permit for the
facility. The commission has delegated the authority to make

,-

1

A- __
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the "significant change" determination to the Director, of fice

| of Nuclear Reactor Regulation.
,

By application dated November 13,_1991, the Public Service

'

Company of New Hampshire (PSNH or licensee), through its.New.

Hampshire Yankee division, pursuant _ to-10 CFR 50.90, requested

the transfer of its 35.56942% ownership interest in the-'

Seabrook Nuclear Power Station, Unit 1 (Seabrook) to a newly

formed, wholly owned subsidiary of Northeast Utilities (NU).

This newly formed subsidiary will be called the North Atlantic

- Energy Corporation (NAEC). The Seabrook construction permit

antitrust review was completed in 1973 and 'the ' operating

license antitrust review of Seabrook was' completed in 1986.

The staff s of the Policy Development and~ Technical Support

! Branch, of fice of Nuclear Reactor Regulation and .the Office _of

!- the General Counsel, hereinafter referred to as the " staff",d

have jointly concluded, af ter consultation with the Department

of Justice,-that the proposed 1 change-in ownership is not a-

significant. change- 'under the- criteria discussed by the,

i - -

; Commission in its Summer decisions (CLI-80-28 and CLI-81-14) .
I

1' .

On February 28, 1991, the staff _ published in the Federal

Reaister (56 Fed. Reg. 8373) receipt of the licensee's request|

|-

| to transfer its 35.56942% ownership _ interest in Seabrook-to
|

NAEC. This amendment request is directly related to the

! proposed-merger between NU and PSNH. The notice indicated the

.

, _ _ , . . , , -ry-,. - y v ur e vT'w--+- % -PT IT
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reason for the transfer, stated that there were no anticipated

significant safety hazards as a result of the proposed :

.

transfer and provided an opportunity for public comment on any -

antitrust issues related to=the proposed transfer. The staff- [

received comments from several interested parties -- all of f.

which have been condidered and factored into this significant- --_ ;

change finding.

e

The staff-reviewed the-propospd transfer of PSNH's ownership
,

in the Seabrook facility to a' wholly _ owned 1 subsidiary of_NU_

for significant changes since the last antitrust review of
,

Seabrook, using the criteria 1 discussed by the2 Commission 2in-

its Summer decisions '_(CLI-80-28 and CLI-81-14 ) '. ' : The 1staf f ,

believes that the record-developed to date:inLtheLproceeding
t

at the Federal- Energy; Regulatory Commission; (FERC) -involving;
'

the proposed NU/PSNH merger adequately: 1 portrays- the

competitive situation (s) in _the markets served by the Seabrook:

facility and that any anticompetitive aspects: of.- thel proposed

changes have been adequately addressed.in the.FERC proceeding.
;

.Moreover, merger ~ conditions 5 designed to ' mitigate, possible

[; anticompetitive effacts. of 'the | proposed 1 merger - have been -
L

| . developed in;the'FERC proceeding. The. staff further believes *

p .that the 1 FERC- proceeding iaddressed th'e fissue1 of adequatiely-:
i: .

-

- . . -

protecting the interests of competing powerisy. stems;and thez

competitive process in 'the' - area ; served s by the Seabrook-

L facility such that the changes will not have| implications that ~
~

- . .

_

h
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warrant a commission remedy. In reaching this conclusion, the '

i

staff considered the structure of the electric utility

industry in New England and adjacent areas and the events ,

relevant to the Seabrook Nuclear Power Station and Millstone
Nuclear Power Station, Unit 3- construction permjt and

operating license reviews. For these reasons, and after

consultation with the Department of Justice, ~ the staff

recommends that a no affirmative "significant change"

determination be made regarding. the proposed change in

ownership detailed in the licensee's amendment ' application
,

dated November 13, 1991.

Based upon the staff analysis, it is my finding that there

have been no "significant changes" in the licensees'

activities or proposed activities since the completion of the
i

L previous antitrust review.

Signed on February 9, 1992 by Thomas E. Murley, Director, of the-

Office of Nuclear Reactor Regulation.
.

!

Any person whose interest may be affected by this finding may file,
with full particulars, a request for reevaluation with the Director

|-

. of - the office of Nuclear _ Reactor- Regulation, -U.S. Nuclear-

Regulatory Commission , Washington, DC 20555 within 30 days of the

. initial publication of- this notice in the f.ederal Reaister.

Requests for reevaluation of- the no- significant change-

. . . .
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determination shall be accepted after the date when the Director's

finding becomes final, but before the issuance of the operating
license amr2ndment, only if they contain new information , such as

information about facts or e' rents of antitrust significance that

have occurred since that' date, or information that could not

reasonably have been submitted prior to that date.

Dated at Rockv!11e, Maryland, this lith day of February 1992.

*
.

FOR T E NUCLEAR REGULATORY COMMISSION
#

Q,

An hony T. Chie
Policy Dev op ent and Tech a

Support ra ch
Program Mana ment, Policy De opment,

and Analysis Staff
office of Nuclear Reactor Regulation

|

|

|
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SEABROOK NUCLEAR STATION, UNIT 1

PUBLIC SERVICE' COMPANY OF NEW 11AMPSHIRE, et al.

DOCKET No. 50-443A

STAFF RECOMMENDATION

NO POST OL SIGNIFICANT ANTITRUST CHANGES

AUGUST 1991
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I. THE SEABROOK AMENDMENT APPLICATIONS

By letters dated November 13, 1990, the Nuclear Regulatory

CommfikMn (NRC or Commission) staff (staff) received post

operasing License (OL) amendment applications requesting two'

license changes: 1) to transfer operating responsibility and

management of the Seabrook facility from New Hampshire Yankee, the

current operator, to a proposed entity called North Atlantic Energy
Service company (NAESCO); and 2) to authorize the ownership

transfer of approximately.35 percent of the Seabrook facility from

Public Service Company of New Hampshire (PSNH) to a proposed entity

called North Atlantic Energy Corporation (NAEC) . Both NAESCO and

NAEC will be wholly owned subsidiaries of Northeast Utilities (NU)
and formed solely to operate Scabrook and own PSNH's share of the

f acility respectively. The transfer of operating responsibility to
NAESCO and the proposed transf er of PSNH's ownership in Seabrook to

NAEC introduce new entities associated with the Seabrook facility.
|

The applicant and the licensee suggest that no antitrust review of

these proposed changes is required by the Atomic Energy Act. The,

staff believes the legislative history and reading of the-Atomic
Energy Act of 1954, as amended, (AEA), 42 U.S.C. 2135, require the

staff at least to review new owners of nuclear- power production

facilities for the purpose of determining whether the adding of the

new owner to the license will constitute a significant change. The

staff recommends-that the Director of the office of Nuclear Reactor

. - - . - . _ _ . , _ _ _ _ .



- - _ - - - ._ .- .- . =. _ - - _ . _ -_-

i
.

-
.

r

-2-

Regulation conclude from the staff's analysis herein and

consultation with the Department of Justice (Department or DOJ) ,

that further NRC antitrust review of the proposed change in

ownership detailed in the licensee's amendment application dated

November 13, 1990, is not advisable in that, based on the

information received and reviewed, a finding of no significant

change is warranted. The staff further has determined that

antitrust issues are not raised by the request to add NAESCO as a

non-owner operator to the Seabrook*1icense. The basis for staff's
,

recommendation and determination are provided herein.

II. APPLICABLE STATUTE AND REGULATIONS
,

Section 105 of the Atomic Energy Act of 1954, as amended, (AEA), 42

U.S.C. 2135, designates when and how antitrust issues may be

raised. See Houston Lighting & Power Co., (South Texas Project),

CLI-77-13, 5 NRC 1303, 1317 -(1977). In connection with the

legislation to remove the need to make a finding of practical value

before issuing a commercial license,' in 1970, the Joint Committee

i Before the amendment, the commission could issue a
commercial license for a production or utilization facility only
after it had made a finding-of " practical value" of the facility
for industrial or commercial purposes. Public Law 91-560 (84 Stat.
1472)(1970), section 3, amended section 102 of the Atomic Energy
Act (AEA). Prior to the amendment, section 102 of the AEA read as
follows:

! SEC.102. FINDING OF PRACTICAL VALUE.-Whenevar the
commission has made a finding in writing that any type of
utilization or production facility has-been sufficiently
developed to be of practical value for industrial or

(continred...)
.

e

. _ __ _ , _
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on Atomic Energy also examined section 105c. Before the 1970

amendment, section 105c provided that whenever the commission

proposed to issue a commercial license, it would notify the

Attorney General of the propoced license and the proposed terms and

conditions thereof. The Attorney General would then be obliged to

advise the commission "whether, insofar as he can determine, the

proposed license would tend to create or maintain a situation
inconsistent with the antitrust laws and such advice will be
published in the rederal Register.a8 The Joint committee,

recognizing that the language and potential effect of the existing

section 105c were not sufficiently clear, decided to amend

section 105c to clarify and revise this phase of the commission's

licensing process. See 116 cong. Rec. S19253.

Subsection 105c(1), as amended, requires the commission to

transmit, to the Attorney General, a copy of any license

application to construct or operate a nuclear-facility for the

'(... continued)
commercial purposes, the commission may thereaf ter issue
licenses for such type of facility pursuant to section
103.

2 Prior to the 1970 amendment, antitrust review could occur
only following a commission finding, under section 102 of the
Atomic Energy Act, that a type of facility had been sufficiently
developed to be of " practical value" for industrial or commercial
purposes. Because the Commission never made such a finding, no
antitrust reviews occurred. Power reactor construction permits and
operating licer.ses before 1970 were issued pursuant to
section 104b, which applied to facilities involved in the conduct
of research and development activities leading to the demonstration
of the practical value of such facilities for industrial or
commercial-purposes. ;



_ _ . ._ .__ _ . _ _ _ __ _ _ _ _ . _. _ .. _ _ _ . , _ _ _ _ _ .-. . ._ _ _

) ,
,

'
,

,

4

Attorney General's advice as to whether the grant of an application

will create or maintain a situation inconsistent with the antitrust
laws. Subsection 105c(2) provides an exception to the requirements ' '

of subsection 105c(1) for a license to operate a nuclear facility

for which a construction permit was issued under section 103,

unless the Commission determines that such review is advisable on

the ground that "significant changre." in the licensee's activities
or proposed activities have occurred subsequent to the previous |

review by the Attorney General and the Commission in connection. ,

with the construction permit for the facility.

The Commission has promulgated regulations regarding the submittal

of information in connection with the prelicensing antitrust review ,

of facilities and the forwarding of antitrust information to the

Attorney General. See 10 C.F.R. $$ 2.101, _2.102, and 50.33a.
.

Section 50.33a requires the submission of the information specified

in 10 C.F.R. Part 50, Appendix L (Information Requested By The

Attorney General For Antitrust Review Facility License

Applications). The publication in the Federal Register of a notice

of the docketing of the antitrust information required by Part 50,

Appendix L is required by 10 C.F.R. -$'2.101(c). Subsections
.

2.101 (e) and 2.102(d) address the situation in~which an antitrust-
review has been conducted as part of the application for a

construction permit and the application for an operating license is i

now before the Commission. Related to this, the-Commission has.

delegated to the-Director of Nuclear Reactor Regulation-(NRR) or

. -. .. . --. - ..-._,- - - . - ..
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the Director of Nuclear Material Safety and Safeguards (NMSS), as

appropriate, its authority under subsection 105c(2) of the 114.to

make the determination in connection with an application for an

operating license as to whether "significant changes" in the

licensee's activities, or proposed activities under its license

have occurred subsequent to the antitrust review conducted in

connection with the construction permit application. See 10 C.F.R.

$$ 2.101(e) (1) and 2.102 (d) (2) .3

On October 22, 1979, the Commission amended 10 c.F.R. S 55.33a to

reduce or eliminate the requirements for submission of antitrust

information in certain de minimis instances. In publishing the,

rule, the commission stated its conclusion that applicants whose

generating capacity at the time of the application is 200 MW(e) or

less are not required to submit tile information specified in
Appendix L of Part 50, unless specifically requested to do so. The

3 In connection with the delegation, the commission approved
procedures to be used until such time as regulations implementing
the procedures were adopted. Although never formally published,
the procedures are available as attachments to SECY-79-353 (May 24,
1979) and SEcY-81-43 (January 19, On March 9, 1982, the
commission amended its regulations 1981) .to incorporate final procedures
implementing the commission's delegation of authority to make the
"significant changes" determination .to the Director of Nuclear

,

Reactor Regulation or the Director of Nuclear Material safety and
Safeguards, as appropriate. 47 Fed. Reg. 9963, March 9, 1982. 'lhe
amended regulation provides that the Director,.NRR-or MMSS, as
appropriate, af ter inviting the public to submit comments regarding
antitrust aspects of the application and after reviewing any
comments received, is authorized to _ make a significant change
determination and, depending on his determination, either refer the
antitrust information to the Attorney General or publish a finding
of no significant changes in the Federal Register with an
opportunity for requesting reevaluation of the finding.

.

_ . . _ _ . _ .
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Commission further stated that it believed that utilities smaller

than these generally would have a negligible eff ect on cospatition.

Fed. Reg. 60715, October 22, 1979.

All applicants for an NRC utilization facility license who are not

determined by the staf f to be de minimis applicants, undergo an

extensive antitrust review at the construction permit (CP) stage

and a review at the operating license (OL) stage. The CP review is

J an in depth analysis of the applicant's competitive activities

conducted by the DoJ in conjunction with the staff. The

competitive analysis associated with the OL stage of review is

conducted by the staf f, in consultation with the Department, and is

focused on significant changes in the applicant's activities since

the completion of the CP antitrust review (or any subsequent

review). In "each of these reviews, both the staff and the

Department concentrate on the applicant's activities and determine

whether the applicant's conduct o. changes in applicant's conduct

creates or maintains a situation inconsistent with the antitrust
laws.

i

III. POST INITIAL OPERATING LICENSE ANTITRUST REVIEW 8

A. General

| As indicated supra, the'NRC'has established procedures by which

prospective licensees of nuclear production facilities are reviewed

- _- - _ _ . - --. .
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during the initial licensing process to determine whether the

applicant's activities will create or maintain a situation

inconsistent- with the antitrust laws. The AEA does not

specifically address the addition of new owners or operators after

the initial licensing process. The legislative history discusses,

to a limited extent, some types of amendments.' However, neither

section 105c of the AEA or the Commission's regulations deal

directly with applications to change ownership of facilities with

operating licenses.5 Indeed, in its South Texas decision, the

Commission stated that, "we need not and do not decide whether

antitrust review may be initiated in case of an application for a

license amendment ... where an application for transfer of control

South Texas Pro,1ect, 5 NRC atof a license has been made "
...

| ' The report by the Joint Committee on Atomic Energy notes
- that:

|
The committee recognizes that applications may be amended

I from time to time, that there may be applications to
I extend or review (sic) a licensa, and also that the form

of an application for a construction permit may be such
that, from the applicant's standpoint, it ultimately
ripens into the application for an operating license.
The phrases "any license application", "an application
for a license", and "any application" as used in the
clarified and revised subsection 105 c. ref er to the '

initial application for a construction permit, the
initial application for operating license, or the initial
application for a modification which would constitute a

,

| new or substantially dif ferent f acility, as the case may
be, as determined by the commission. The phrases do not'

include, for the purposes of triggering subsection
105 c., other applications which may be filled during the
licensing process.

H. Rep. 91-1470, 91st-Cong. 2d Sess., at 29 (1970).

5 Applications for construction permits, for amendment of-
construction permits, and applications for initial operating
licenses are not included here.

4
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1318. The Commission went on to note that "[a)uthority (for

antitrust review of a license transfer), not explicitly referred .to

in the statute or its history, could be drawn as an implication

from our regulations. 10 CFR $50.80(b) ."6 Jd. Unfortunately, the

Commission did not explain how its regulations could grant

authority not given by the statute.

The Commission has considered, however, the matter of adding a

licensee after issuance of a co,nstruction permit, but before

issuance of the initial operating license. In Detroit Edison, et

al ., (Enrico Fermi Atomic Power Plant, Unit No. 2), 7 NRC 583, 587-

89 (1978) aff'd ALAB-475, 7 NRC 752, 755-56 n.7 (1978), the

Licensing Board denied a petition to intervene and request for an

antitrust hearing by a member / ratepayer of the distribution

cooperative that purchased all of its power from a cooperative that

would become a co-licensee of the power plant. In considering a

jurisdictional argument, the Board, relying on the Congressional

intent and purpose behind section 105c of the AEA cited in n.4

supra, stated that "[s)ince the two cooperatives in this case are

required to submit an application to become co-licensees, these

constitute their ' initial application for a construction permit'"

'10 C.F.R. $ 50.80(b) provides in part that an application for
transfe'r of a license shall include- as much of the information-
described in $$ 50.33 and 50.34 with respect to the identity and
technical and financial qualifications of the proposed transferee

i as would be required by those sections if the application were for
| an initial license, and if the license to be issued is a class 103
| license, 'the 'information required by 5 50.33a (Information
| requested by the Attorney General for antitrust review).

*
.

- - - ,-e - ,, .- , , . -
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(emphasis in original). Id., at 588. In Summer, the Commission

referred to Termi for the proposition that the addition of a c'o-

owner as a co-licensee was, in effcct, an initial application of

the co-owner and as such required formal antitrust consideration,

stating, "[t] hat decision was based on the necessity for an in-
depth review at the CP stage of all applicants, lest any applicant
escape statutory antitrust review" (emphasis added). South

Carolina Electric and Gas Company and South Carolina Pubilc Service

Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-80-28,
11 NRC 817, 831 (1980).

The Icgislative history of section 105c and the commission's
.

guidance in South Texas might be read to indicate that Commission

antitrust review, if not limited to the initial licensing process,
is at least an unsettled question regarding operating license
amendments. However, Termi and Summer stand for the proposition

that new license applicants are initial applicants for purposes of
a section 105c antitrust review. Further, the Commission indicated

in Summer that in such situations a formal antitrust inquiry is
required. See Jd., at 830-31. Against this backdrop, the staff

has conducted antitrust reviews of operating license amendment
requests.

The staff has received applications for operating license
amendments that 1) request the addition of a new owner or seek

Commission permission to transfer control from an existing to a new

_ _ _ _
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owner or 2) request placing a non-owner operator on a license. The

action the NRC Staff has taken has been particular to each
.

situation. In general, post initial operating license amendment

applications involving a change in ownership have included an

antitrust review by the staff and consultation with the Attorney

General. The review by the staff focuses on significant changes in

the competitive market caused by the proposed change in ownership

since the last antitrust review for the facility and its licensees.

The staff review takes into account related proceedings and reviews
i

in other federal agencies (e.g. FERC, SEC, or DOJ).

B. Change In Ownership

Although not specifically addressed by regulation, the staff has '

evolved a process for meeting the commission's direction in the'

Summer decision to conduct an antitrust inquiry for license

amendments af ter issuance of the operating license. The receipt of

an application to add a new owner to an operating license or to

seek Commission permission to transfer control from an existing to

a new owner, for section 103 utilization facilities which have!

1

undergone antitrust review during the initial licensing process, is

noticed in the rederal . Jtegister, inviting the public to express

views relating to any antitrust issues raised by tho' application,

and advising the public that the Director of the office of Nuclear

Reactor Regulation (NRR).will issue a finding whether significant

changes in the licensees' activities or proposed activities have

_ __ _ . ,
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occurred since the completion of the previous antitrust review.

The staff's awareness of any related federal agency reviews of the
.

request (e.g. FERC, SEC, or DOJ) and the staff's intention to

consider those related proceedings are also noted in the Federal

Register notice. The staff reviews the application after the

comment period, so that the staff can perform the review with

benefit of public comment, if any, and consultation with the

Attorney General. If 'the Director, NRR, finds no significant
change, the finding is published in the Federal Register with an ;

opportunity for the public to request reconsideration as provided

for in 10 C.F.R. 5 2.101(e) for initial license applicants. If the

Director, NRR finds significant change, the matter is referred to ;.

the Attorney General for formal antitrust review.

In conducting the significant change review, the staff uses the

criteria and guidance provided by the Commission in its two Summer

i decisions for making the significant change determination for OL
l

| applicants.T
l

| The statute contemplates that the change or !

| changes (1) have occurred since the previous
antitrust review of the licensee (s); (2) are'

( attributable to the licensee (s); and (3) have
,

l I In CLI-80-28, the Commission enunciated the criteria,-but
deferred its actual decision regarding the petition to make a
significant changes determination that was before it. See South
Carolina Electric and Gas Company and South Carolina Public Service
Authority, (Virgil C. Summer Nuclear station, Unit 1), CLI-80-28,
11 NRC 817 (1980). In CLI-81-14,- the Commission denied the
petition. See South Carolina Riectric and Gas Company and South
Carolina Public Service Authority, (Virgi1 C. Summer Nuclear.
Station, Unit 1), CLI-81-14, 13 NRC 862 (1981).

.

- , , , ,,. , , . -e.., , ,,,n , ,- -
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anti-trust implications that would most likely
warrant some Commission remedy.

|

Summer, 11 NRC at 824. To warrant an af firmative significant

change finding, thereby triggering a formal OL antitrust review
that seeks the advice of the Department of Justice on whether a

hearing should be held, the particular change (s) must meet all

three of these criteria. In its second Summer decision, the

Commission provided guidance regarding the criteria and, in

particular, the meaning of the third criterion in determining the-

significance of a change.

As the staff recognized, "this third criterion
appropriately focuses, in several ways, on what may be
'significant' about any changes since the last. . . review.
Application of this third criterien should result in
termination of NRC antitrust reviews where the changes
are pro-competitive or have de minimic anticompetitive
effects." (Emphasis provided) The staff correctly
discerned that the third criterion has a further
analytical aspect regarding remedy: "Not only does [it)
require an assessment of whether the changes would be
likely to warrant commission remedy, but one-must also
consider the type of remedy which such changes by their
nature would require." The third criterion does not

|

| evaluate the change in isolation deciding only whether it
| is pro or anticompetitive. It also requires evaluation
.

of unchanged aspects of the competitive structure in
I relation to the change to determine significance.

South Carolina Electrir and Gas company and South Carolina Public

| Service Authority, (Virgil C. Summer Nuclear Station,- Unit 1), CLI-

81-14,~13 NRC 862, 872-73 (1981).

.

C. Change In or Addition of Non-owner operator

,
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I

changes in a nuclear plant operator, without any change in i
,

ownership, may also carry the potential of abuse of market power-by .

i

the operator. However, the staf f has determined that a plant j
;

operator who has no control over the marketing of the= power or

energy produced from the facility will not, under -normal !
s'

circumstances, be in a position to exert any significant amount of |

market power in the bulk power services market associated with'the l
i

facility. The staff makes an effort in these cases to reach- i

agreement on a license condition requiring new plant operators to f
1

agree to be' divorced from the marketing or brokering of power or
'

energy from the - f acility in question and hold existing owners
- i

accountable for the operator's actions. If the prospective new

operator and the owners agree- to appropriate license - conditions i
t

that reduce the potential for impact on plant ownership or i
,

i

entitlement to power output, as determined by the staff, the -

application to-add:or change a non-owner operator is viewed as an~ |

application falling within the de minimis exception for submitting ]
antitrust infornation_provided for in-10 C.F.R.-$ 50.33a. -

!

r

The commission has exempted de minimis applicants from: the- !

IL requirements to submit antitrust information and, therefore,-the

publication for comment of-such intornation,.,unless specificallyo

requested by the commission. seel 10 c.F.R. 15 ; so. 33a. - The ;

commission has determined that such applicants generally would have' 'f
a negligible . offect on competition.- seef 44 Fed. Reg. 60715, .

October ' 22,- 1979. . The~ staff has . determined that, with an
:
i

+ ,

- a

i
'

.
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appropriate license condition regarding the marketing and brokering

of power, the potential for a non-owner operator to have an affect

on competition in the bulk power market is effectively mitigated.

Therefore, such an operator is, as a practical matter, the same as

a de minimis applicant with respect to it- ability to affect

competition. Normally, no further antitrust review of the non-
*

owner operator will be conducted by the staff.

IV. PREVIOUS SEABROOK NRC ANTITRtIST REVIEWS
,

,

A. Construction Permit Review

By letter dated December 4, 1973, the Attorney General issued

advice to the Atomic Energy Commission pursuant to Public Service

company of New Hampshire's (PSNH), the lead applicant,s application

for a construction permit for the Seabrook Nuclear Power Station

Units No. 1 and No. 2. In its advice letter, the Department

expressed concern over several allegations by smaller power systems

in the New England bulk power services market that they were unable

to gain access to low cost bulk power supply on the same basis as

8PSNH was the majority owner with 50% of the plant at the time
the time of the Department's advice letter in 1973.- Since this
initial review, there have-been several changes in. ownership and
ownership shares in Seabrook. Existing owners are as followst. PSNH
(35.56942%); United Illuminating - (17.5%); EUA Power Corporation >

(12.1324%) Connecticut Light & Power Company (4.05985%); Hudson
Light & Power Department (0.07737%); Vermont Electric-Generation
and Transmission Corporative, Inc. (0.41259%); Montaup Electric
Company (2.89989%); Canal Electric Company (3.52317%); New England

,

i Power Company (11.59340%); Taunton Municipal Lighting Plant

!' (0.10034%); and New Hampshire Electric Cooperative, Inc. (2.17391%)
l
|

.
.
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larger systems in the area. The advice letter stated that as a

result of a settlement agreement reached between the privately

owned and publicly owned systems in New England that there had been

adramatic improvement in the relations among the various segmentsa

of the electric power industry in New England...." The Department

emphasized the importance of the development of the New England
'

Power Pool (NEPOOL) as a regional planning body that would enable

participation in bulk power services by all types of power entities

throughout New England. The Department concluded,

that the creation of a truly open, non-...

exclusive NEPOOL means that all systems can
have a dependable frame- work within which to
obtain fair and non-discriminatory access to
economical and reliable bulk- power
supply.(December 4, 1973 advice letter, p. 4)

|

As a result of its review, the Department advised the Atomic Energy

Commission that there was no need for an antitrust hearing pursuant

to the construction permit application for Seabrook.

| B. Operating License Review

|
!

As noted above, a prospective operating licensee is'not required to

undergo a formal antitrust review unless the staff determines that

there have been "significant changes" in the licensee's activities

or proposed activities subsequent to the review by the Department
of Justice and the staff at the. construction permit stage. The

staff completed its OL antitrust review of. Seabrook in January :

;

- . _ . , _ , .
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1986. The staff analysis indicated that,
.

5

. . ;NEPOOL, which was only two years old at the
time when the CP antitrust _ review was per- .

!formed, appears to have evolved into a
framework ensuring access to reliable and 1

! economical bulk power supply for all New i

England utilities. Two provisions of_-the-
original pool agreement were found to be
discriminatory against smaller utilities and-
have since been removed, rurther, because
Seabrook i has been- designated as a pool-
planned unit, access to seabrook i over pool
transmission facilities of members 'is
guaranteed for all participants under the

__

terms of.NEPOOL.'

Based in large part upon the successful formation and operation of

NEPOOL, the staff concluded that the changes in the licensees'

activities as well as any proposed changes in licensees' activities

do not represent "significant changes" as-ider.tified 'in the summer

decision and recommended that no formal OL antitrust review be
conducted. The staff's antitrust OL" review was L completed in

_

February 1986 and the Seabrook full power license'was issued on

March 15, 1990.

..

C. EUA Power Review
_

| By= letter dated March _26, 1986, New Hampshire' Yankee,: acting _as-
|-

agent for the Seabrook licensees, requested the staff-to amend the

'StaffL review of Seabrook licensees' changed -activity,
"Seabrook Station, _ Unit- 1, :Public -Servicesc Company -of New

p. ' Hampshire, et al,;- Docket ' No._. 50-4 4 3A, Finding of No Significant-
Antitrust Changes,"-.p. 57.-



_ . . _ _ . _ _ _ __ _ _ _ _ _ _ . _ _ __ _. _ _ _ _ _ _ _ _ _ _ _

.

.

- 17 -

Seabrook construction permits (Units 1 and 2) to reflect the

purchase and transfer of an approximate 12 percent ownership share

in the Seabrook f acility to EUA Power Corporation (EUA Power), a

wholly owned subsidiary of Eastern Utility Associates of Boston,

Massachusetts. The amendment requested the transfer of 12 percent

ownership to EUA Power and deletion of the following owners as

Seabrook licensees: Bangor-Hydro-Electric Company (2.17391%);

Central Maine Power Company (6.04178%); Central Vermont Public
'

Service Corporation (1.59096%); Titchburg Gas and Electric Light !-

Company (0.86519%); and Maine Public Service Company (1.46056%).

Even though a sister company, Montaup Electric company (both are'

wholly owned by Eastern Utilities Associates), had previously

undergone an antitrust review in conju.netion with its participation

'

in Seabrook, EUA Power represented a new owner prior to issuance of

the Seabrook full power operating licensee and was required to

undergo a formal antitrust review by the Department of Justice.

Accordingly, EUA Power submitted pertinent 10 C.T.R. Part 50,

Appendix L information to the ste.ff regarding its. operations and

competitive activity. A notice of receipt of-this information,

which provided the opportunity for a 60 day comment period on the

antitrust issues regarding the proposed ownership transfer, was

published in the Federal Register on May 23, 1986.

By letter dated July 1, 1986 the Department-advised the staff that

there was,

.

e
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... no evidence that the proposed
participation by EUA Power Company in the
seabrook Units would either create or maintain
a situation inconsistent with the antitrust
laws under Section 105(c). We do not,
therefore, believe it is necessary for the :

Commission to hold an antitrust hearing in
this matter. (Department of Justice advice
letter, p.1)

The Department's letter was published in the rederal Register en !

July 17, 1986 and provided for interested persons to request a ;

hearing and file petitions to intervene. There were no such,
,

requests and the staff issued an amendment (No. 9) to the Seabro'k

construction permits authorizing the transfer of ownership

effective upon completion of the transfer of ownership shares which

was consummated on November 26, 1986. In this instance, there was

no need to apply the significant change threshold criteria to-the

EUA Power amendment review and address the issue of whether the

Department of Justice should conduct the review or the staff should

issue a significant change determination because the request for

ownership change occurred prior 'to issuance - of the ' full power
operating license and consequently, the review involved an

amendment to the construction permit and followed construction
;

permit review procedures.
.

I.

V. FRANGES AT SEABROOK AFTER. ISSUANCE OF TEE IMITIAL OL

The instant anundment requests 'to transfer PSNH'S ownership iri

Seabrook to _ a proposed new entity, NAEC,:and change the plant
_

i

|
operator fron' New Hampshire Yankee to a proposed ' new operating ;

1 '

.

|-
,
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entity, NAEsco, represent direct outgrowths of the bankruptcy'

proceeding initiated by PSNH in January 1988. Though the

bankruptcy proceeding and PSNH's financial statuF are not the focus

of the instant review, it is significant to note that PSNH is )

dependent upon Seabrook as its principal source of generating

capacity and operating revenue. This dependence on one source of

operating revenue left PSNH highly susceptible to fluctuations in |

the business cycle that affect different regions of.the country at

different periods in the cycle. During the mid 1980's commerce and

industry in New England were growing dramatically. Economic growth
,

exceeded projections for planned electric generating capacity."

However, as rapidly as the New England economy advanced in the mid !

1980's, it declined equally a fast in the late 1980's. PSNH filed

for bankruptcy in January 1988 and EUA Power Corporation, another

Seabrook co-owner heavily dependent upon the sale of Seabrook power

and energy, filed for bankruptcy in early 1991.
,

There eli F other factors that contributed to PSNH'S financial

dit.:L: G s in the 19 8 0 ' s , e . g . , development and epproval of

emergea.m evacuation plans for Seabrook and state regulatory ,

proceedings-involving allowance of seabrook costs in PSNH'S rate

"EUA Assed ates, parent company of Montaup Electric Company,
a co-owner et' u sbrook, formed EUA Power. Corporation specifically
to purchar.* c t percent ownership share in seabrook to-meet-an
unexpected:aa 4 demand for electric power-in New England during
the late 19P>'s and 1990's. John F.G. Eichorn, chairman of EUA
Associates, vss quoted by. the Providence, Rhode Island Journal
newspaper, as citing NEPOOL electricity demand estimates showings"a

l serious shortfall developing in New-England, which.we at EUA_are
'

determined to help. eliminate." Journal, April:10, 1986. :

,

d
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base. All of these factors culminated in PSNH filing for

bankruptcy and the resultant proposal by NU to acquire PSNH. T'he

proposals adding a new owner and a new operator of the Seabrook

facility are the principal changes the staff must address in its
post OL significant change antitrust review. The staff must

determine whether the new owner or the new operator will create or

maintain a situation inconsistent with the antitrust laws,

t

*

VI. FERC AND BEC REVI.EWS

Pursuant to the requirements and jurisdiction of both the Federal
,

Power Act and the Public Utilities Holding Company Act of 1935, NU-

filed applications with the Federal Energy Regulatory Commission

(FERC), on January . 5, 1990, and - the Securities and Exchange

Commission (SEC), on October 5, 1989, respectively, seeking

approval of its proposed merger with PSNH. In light of the fact

that similar competitive issues are currently being addresse6 in

proceedings at the FERC and SEC and that-the findings reached in
5

the.FERC and SEC proceedings will be considered by the staff, a

brief synopsis of these proceedings follows..

A. FERC Proceeding

..

Northeast Utilities, acting through a service company called NUSCO,

sought . approval under Section 203' of the Federal Power Act

(enforced by the FERC) to acquire the . jurisdictional: assets of
_

-
.-

,

e
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PSNH. Section 203 of the Federal Power Act (FPA) requires the FERC

to make a determination as to whether the proposed acquisition or

merger will be consistent with the public interest. . hough the FPA'

does not specifically charge the FERC with weighing the competitive

implications of the merger or acquisition in terms of injury to
competition or the competitive process in identifiable markets, in

the recent past, the FERC has considered these competitive concerns

i as inputs to its ultimate determination as to whether the

combination creates more benefits than costs, i.e., is in the

public interest.

On March 2, 1990, the FERC issued an order granting intervention

by all requesting parties and also granted a NU motion to expedite
i

the hearing schedule by requiring that an initial decision be

issued no later than December 31, 1990. Af ter extensive discovery, I

1depositions and oral argument, the FERC administrative law judge

(AIJ), Jerome Nelson, issued an initial decision on December 20,

1990." |

i

""On March 7, 1990, NU submitted its direct case, which
consisted of the prepared testimony and exhibits of six witnesses.,

1 After extensive discovery, including numerous depositions of NU,
Staff, intervanor and third party witnesses, the Staff and
intervenors filed their respective direct cases on May 25, 1990.
The direct cases of staff - and intervenurs included the prepared
testimony and exhibits of 49 witnesses.: On June 25, 1990', Staff
and intervanors filed cross-rebuttal cases through the prepared
testimony and exhibits of 19 witnesses.. On July 20, 1990,- NU filed
its rebuttal case through the prepared testimony and exhibits of 12
witnesses. Twenty-five days of hearings were held during August

_'

and September of 1990. Thirty-five witnesses were cross-examined,
and 809 exhibits were admitted into evidence. Briefs and reply
briefs were filed in October of 1990. .Four days of oral argument- i
ended on November.13, 1990." (AIJ Initial Decision, p. 6) .

-

. _ _ - -
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The AW made several findings in his initial decision, however, the

findings most relevant to the NRC post OL amendment review concern
4

the effect the merger will have on the New England bulk power

services market. The AW's initial decision indicated that without
a detailed set of merger conditions, the "NU-PSNH merger would have

anti-competitive consequences." The AM found that,

the merger would have anticompetitive impacts
by giving the merged company vast competitive
strength in selling and -transmitting bulk.
power in New England, and in a regional
submarket called " Eastern REMVEC" (Rhode
Island and Eastern Nassachusetts). (Id.,

p.15)

The ALJ indicated that the merged company vill control 92 percent

of the transmission capacity presently serving New England.

This control would give the merged company the
power to demand . excessive charges for
transmission, or to deny it altogether, while
favoring its ora excess generation at high
prices. (Id., p. 16)

The AW concluded that merged NU-PSNH will control the principal

transmission access routes from northern New England to southern

New England as well as 72 percent of the New York,_ New England

transmission. corridor path.

Because PSNH_" controls the only transmission
lines linking Maine and New Brunswick to the

1

rest of New England"..., Easternt RENVEC
utilities will necessarily have to deal with

! the merged company in order to get power from
|. those areas. The merged company's control

|
u

- ,
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would also extend to access from New York...
NU controls 72% of the New York-New England !

" interface"... and needs only a small portion ;

of that share for its own use. (Jd.)

The AW's initial decision recommended that the FERC approve the

merger only if specific merger conditions were agreed upon by the
,

merging parties. There are two principal conditions discussed by

the AM designed specifically to address the new NU-PSNH's market i

i

power and particular1y' any potential for abuse of this newly
created market power vis-a-vis 7ther power systems in New England.

The first condition is basically a rework of a proposal initially '

offered by NU-PSNH dealing with the .9erged company's policy

regarding transmission over its power grid. A set of General
,

Transmission Commitments was developed by the A M which dealt with

various degrees of priority access and time horizons depending upon

the individual power supply situation in question. This policy
.

commitment, according to the AM, would reassure non-dominant power

systems in New England a form of meaningful -access - to the

transmission facilities required to fulfill their bulk power supply

requirements.

The second major condition that addresses the transmission

L dominance of the new NU-PSNH is termed the, "New Hampshire corridor

Proposal." This proposal serves to open up the flow of power from -

Canada to New England and from northern New England to the. heavily

populated southeastern portion - of . New England. .The Corridor .

'

Proposal allocated a total of 400 MW of transmission capacity'with.

'

.
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200 MW allocated to New England Power Company and 200 MW allocated

to southern New England utilities. These two transmission :

proposals recommended by the FERC A1J are the most relevant to the

staff's review of New Hampshire Yankee's requests to change

ownership and the operator of the Seabrook facility.

|

On August 9, 1991, the FERC conditionally approved the NU merger I

with PSNH. To mitigate the merger's likely anticompetitive

ef fects, the FERC strengthened NU's General Transmission Commitment ]
i

and noted that it will construe NU's voluntary commitment very |
|

strictly. NU can not give higher priority to its own non-firm use |

than to third party requests for firm wheeling in allocating

existing transmission capacity. The FERC also ruled that

independent power producers and qualifying f acilities are eligible

for transmission access on the New Hampshire Corridor. See

Northeast Utilitics Service Comp. )y (Re Public Service Company of

New Hampshire) FERC slip op. No. 364 (August 9, 1991).

B. SEC Proceeding

Nij filed an application with the SEC for approval under the Public

Utility Holding Company Act of 1935 (PUHCA)-of its proposed merger

with PSNH. The SEC issued a notice of the filing of the
|

| application on February 2, 1990 (Holding Co. Act Release No.

25032). Fourteen hearing requests from 41 separate entitles were

.

received and four of_ these requests, representing 21 entitles,.were

.

= - ,- - - w = s.-
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subsequently withdrawn. Moreover, eight entities filed comments or
,

notices of appearance. The segment of the SEC review most relevant

to staff's post OL amendment review revolves around section
'

10 (b) (1) of the PUHCA that requires the SEC to consider possible

anticompetitive effects of the proposed NU-PSNH acquisition. The

SEC in a Memorandum Opinion dated December 21, 1990 approved NU's

proposed acquisition of PSNH--indicating that- all PUHCA

requirements, including Section 10(b) (1), had been fulfilled. In

its initial decision, the SEC stated that,

Given the approximate size of the northeast-- ,

PSNH system and the resultant economic
benefits discussed herein. . . , we conclude that
the Acquisition does not tend towards - the
concentration of control of public utility
companies of a kind, or to .the extent,
detrimental to the public interest or . the
interest of investors or consumers as' to
require disapproval under section 10 (b) (1) . '

Section 10(b) (1) is satisfied. (SEC Initial
Decision, p. 40)

.

,

The SEC's analysis, as reflected in its initial decision, considers

the economic benefits associated with a merged'NU-PSNH and not so

much the potential for abuse of market power that may be enhanced

by the merger. The initial decis'on states that the,

transfer to North Atlantic will- merely. nove
the asset from one Northeast subsidiary to

I another and .should have- no. impact 'on
competitive conditions. (Id., p.58)'

,

The SEC order approving the merger was appealed by two intervanors ,j

in the SEC . proceeding--the City of. Holyoke ' Gas and . Electric

..
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Department and the Massachusetts Municipal Wholesale Electric

Company (petitioners). Petitioners filed a request for rehearing

of the initial decision, arguing that the SEC erred in approving '

the PU-PSNH acquisition by failing to provide sufficient analysis

of the anticompetitive effects of the acquisition. Petitioners

based much of their argument for rehearing upon the FERC ALJ's

December 20, 1990 decision which indicated that an unconditioned

NU-PSNH merger would have significant anticompetitive ef fects upon

the New England bulk power services market.

In a supplemental Memorandum opinion and Order (supplemental

Memorandum) dated March 15, 1991, the SEC granted petitioners a

reconsideration or the SEC's initial decision.

In our December order, we recognized that the
Acquisition would decrease competition, but
concluded that the Acquisition's benefits
would outwa ,h ts anticompetitive effects..

,

The petitis ar; challenge this determination,
i arguing :that the Commission ignored the

anticompetitive- effects of - the merged
company's control of transmission facilities
and surplus power. (Supplemental Memorandum,
p.3)

The- SEC's Supplemental Memcrandum indicated that ' its initial--

decision iocused more on the size and corporate structure of NU-

PSNH rather than the merged company's. ability to control access to

transmission or excess capacity. The Supplemental Memorandum

stated that even though the:SEC's principal focus was on the size

and structure of the merged company, the competitive access issues

-
.

- 7-r



_ . . . . _ . - _ _ .. _ _ __ . .. __. __

4 -

- 27 -*

were considered and the SEC concluded that, "The merged company's

control of both transmission lines and surplus' bulk power rais.es

the potential for anticompetitive behavior." (supplemental

Memorandum, p.5) However, the SEC relied upon the transmission.

commitments made by NU to mitigate any possible anticompetitive

ef fects of the merger.12
t

The Supplemental Memorandum recognized that both the SEC and the

FERC "have statutory responsibilities with respect to the
.

an''. competitive consequences of mergers in - the public-utility

1.vW - r /" . (Id., p.6). However, the SEC also recognized that the
' - the Federal Power Act and the Public Utility- Holdingm c.

Cet pey Act .are different in that each agency pursues

admiidstration of each act with different goals for regulating

members of the electric utility industry. As a result, the SEC

deferred the question of anticompetitive consequences and its

- ultimate approval.of the proposed merger to the-FERC.

| Because the FPA is directed at operational
issues, including transmission access and bulk
power supply, the expertise and technical
ability _ for resolving the types of
anticompetitive -issues raised by the
petitioners lie principally. with the - FERC.
When the Commission, [SEC), in . determining
whether there' is an undue concentration of
control,-identifies such issues, we can look

'

12 The initial FERC decision-found the commitments made by.NU
to be insufficient to remedy the potential anticompetitive effects
of the merger and-recommended additional terms and= conditions be
imposed.upon the merged company as a condition for FERC approval of
the merger.

_ - -. -. -. . . - ,
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to the FERC's expertise for an appropriate
resolution of these issues. Accordingly, we >

condition our approval of the acquisition upon
the - issuance by the FERC of a fina) order

'

approving the merger under section 203 of the ,

FPA. (Id., p.9) :

VII. &tiENDMENT APPLICATIONS COMMENTS RECEIVED BY THE STAFF
i

The staff, in accordance with 10 C.F.R. 5 2.101(e) (1) , published

receipt of New Hampshire Yankee's request to amend the Seabrook OL

in the Federal Register - and provided interested parties the

opportunity to comment on the antitrust issues raised by the~ r

proposed acquisition on February 28, 1991.13 The staff received
,

comments from the following entities or their representatives: 1)

New Hampshire Electric Cooperative (April 1, 1991,); 2

Hassachusetts Municipal Wholesale Electric Company-(April 1,'1991);

3) City of Holyoke Gas and Electric Department (April 1,-1991); 4) _,

Hudson Light and-Power Department (April 4,:1991); and 5) Taunton

Municipal Lighting Plant-(April 10, 1991). By_ letter dated April

22, 1991, counsel for Connecticut Light and Power Company and PSNH-

responded to these comments." The comments from participants in-

the FERC and SEC proceeding by and-large mirroredEthe. positions;-

taken by the commenters ini .those proceedings. ;The comments

13A similar' notice regarding the change in. operator from New
Hampshire Yankee to NAESCO, was published in the Federal Register-

on March 6, 1991.

"' By . letter dated June :13, j 1991, City) of Holyoke Gas 'and
Electric Department- (HG&E) replied to the - Connecticut Light and '
Power (CL&P) _and PSNH response. By letter dated July 9,- 1991,: CL&P -

H and PSNH responded to the HGEE reply. By11etter datedLJuly;22,
1991, HG&E' replied to thefCL&P and PSNH July 9,?1991 response.L

!- - _ . . -._ -- . -- , - . . _ . - . _ - _ . .. - - _ _. _. _
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received are summarized below with the staff analysis of each

Comment.

A. New Hampshire Electric Cooperative (NHEC)

Comment

NHEC is a transmission dependent utility (TDU), i.e., " entirely

dependent on NU or PSNH for their bulk power transmission needs".

NHEC states that without access to NU's or PSNH's transmission

f acilities it cannot actively compete in the New England wholesale

bulk power services market. NHEC asserts that the proposed

acquisition of PSNH by NU will concentrate its only source of

essential transmission service in the hands of its principal

competitor. NHEC cites the initial FERC decision as evidence that

the proposed merger, if unconditioned, will have an adverse impact

on the competitive process in the New England bulk power services

market. NHEC also states that recent developments wh'ich have not

been a part of the FERC record are relevant to the NRC review

associated with the Seabrook' post OL amendment applications.

NHEC vishes to purchase partial requirements power from another

supplier, New England Power Company (NEP), rather than PSNH. NHEC

and NEP entered into a long-tern power supply contract on

January 9, 1991; howevel, NHEC needs access to PSNH's transmission
,

grid to receive the NEP power. PSNH has indicated that NHEC is

contractually prohibited from taking any other - off system power

purchases during the term of its power supply contract with PSNH

,

' -- - ' - . _ _ _ _ _ _ _ - _ _ _ _ _
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and as a result PSNH would not approve use of its transmission gridi

until the contractual dispute between PSNH and NHEC is resolved.'

NHEC contends that the proposed acquisition of PSNH by NU is

anticompetitive and under the NRC's Summer criteria, represents a

"significant cha. ige". NHEC seeks relief by requiring'NU to,

. commit before this Commission that it. .

will provide NHEC all transmission needed for
NHEC to purchase power from other
sources . . ..

Staff Analysis

The staff believes that the issue described by NHEC in its April 1,

,
1991 filing to the staff primarily involves a contract dispute with

|

| PSNH and NU over transmission rights pertaining to power purchases

i by NHEC from New Brunawick. Presently, NHEC is taking partial
1

! requirements wholesale power from PSNH under a 1981 contract. A

dispute has arisen between NHEC - and- PSNH (now' NU, given its

proposed acquisition of PSNH) regarding the-terms under which the

contract can be terminated. PSNH states that the' contract requires

|- NHEC to provide five years notice prior to cancelling. the contract
| and' switching to a different supplier. NHEC states that the

contract provides for termination upon NHEC joining NEPOOL and 'that
! the recent NHEC-NEP purchase agreement and NHEC's ownership.
|

interest in Seabrook provide the basis for NEPOOL membership.

This contract dispute, which forms the linchpin for NHEC's' argument.

|
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that it is dependent upon NU's transmission grid is presently being

interpreted before the FERC. The staf f. believes that it .is -

appropriate for this dispute to be resolved under the auspices of
the FERC's jurisdiction over wholesale power and transmission

tariffs and the terms and conditions associated with such

agreements. The staff sees no need for the NRC to enter into a
contract dispute that is under review by the FERC. Should the

PSNH-NHEC contract dispute be resolved in ' NMEC's favor, i.e.,

enabling NHEC to terminate the contract without giving a five year

notice, the merger condition recommended by the FERC AIJ and

commitments made by NU to provide transmission dependent utilities

transmission services (cf., PSNH and Connecticut ' Power & f Light

Company Comments to NRC staff dated April 22, 1991, pp. 29-30),

should adequately resolve the competitive concerns raised by NHEC.

B. Massachusetts Municipal Wholesale Electric Company (MMWEC)

comment

MMWEC is a _ co-owner (11.5934%) of the Seabrook plant. In=its

comments to the NRC, MMWEC states that the proposed acquisition of

PSNH by NU is anticompetitive, -notwithstanding the merger

conditions recommended by the FERC AIJ, and suggests that the

Director of the Office of Nuclear Reactor Regulation find,- pursuant

to summer, that significant changes have occurred - since - the

Attorney General's advice letter was issued in December 1973.

.

| MMWEC contends that the standard of review of' mergers required by

i
!

I

i
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the FERC under the FPA is different than that required by the NRC

under the Atomic Energy Act. MMWEC states that this differen.ce

permits anticompetitive acquisitions under the FPA if it is

determined that the public interest is served by the acquisition

(or merger), whereas the NRC must address the competitive

implications of activities of licensees " irrespective of any

compelling public interest." (MMWEC comments, p.3)

Moreover, MMWEC requests the NRC,to address the anticompetitive

aspects of NU's management and operation of Seabrook--an area not

covered in the FERC ALJ's initial decision. According to MMWEC,

NU is executing a plan whereby it has
separated the Seabrook management function and
ownership function from each other and
utilized its market power to insulate itself,
those functions and its other affiliates from
any liability, except liability imposed by
willful misconduct. (Id., p.5)

MMWEC's concerns revolve around a July 19, 1990 agreement reached

among Seabrook owners holding approximately 70 percent of the

facility. This agreement provides for the transfer of the managing

and operating agent from New Hampshire Yankee to a proposed wholly

owned NU subsidiary, NAESCO. An exculpatory clause in the July 19,

1990 agreement, according to MMWEC,

. would not only free NAESCO and its. .

affiliates from harm done directly to MMWEC
but also from responsibility for third party
claims by others against MMWEC for any harm
related to Seabrook. MMWEC cannot insure any

!
.

,

I
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reckless or negligent conduct of the Managing t

Agent or its affiliates. (Id.)

MMWEC requests the NRC to act-to prevent NU from maintaining a -

situation inconsistent with the antitrust laws. MMWEC suggests
:

that the NRC condition the approval of the license transfer to

" require appropriate amendment of the Joint Ownership Agreement and-

to prohibit NAECO, & NAESCO and their affiliates from freeing
themselves from liability for misconduct." (Id., p.6)

Staff Analysis
,

MMWEC's principal concern is that NU used its-market power in an

anticompetitive manner in formu? ating a ' July .19, 1990 agreement'

that established parameters by which the Seabrook facility would be

managed and operated. Moreover,-MMWEC asserts that this agreement

frees, _

.NAESCO and.itsiaffiliates-from'" . .

harm done directly to MMWEC but also
from responsibility-for third party
claims by.others.against MMWEC.for

, Seabrook-.i. any harm related to- : .-

(MMWEC comments, p. 5)

MMWEC has f ailed to show how NU has used' ~(abused) Lits market power
'

in bulk power services in' formulating an agreement to install a new
! managing agent for Seabrook. MMWEC asks the NRC to condition the

j license transfer by = requiring amendment ' of the - Seabrook " Joint ,

1

Ownership. Agreement", to,.effactively, make NAECO and NAESCO more

accountable for their actions pursuant - to :their - ownership and I

operation of-the Seabrook facility respectively. Based upon the-

I
l

~

]
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data available to the staf f, it appears as though the July 19, 1990
. ,

agreement was consummated in conformance with the Seabrook Joint

Ownership Agreement, as amended, and not as-a result of any abuse .

of market power on the part of NU. The staff believes MMWEC's

concerns over the degree of liability it must absorb should NAESCO

in any way mismanage Seabrook are concerns of a contractual, not

competitive, nature and should be raised and addressed before an

appropriate forum for these matters, not the NRC.
.

Moreover, as recognized by MMWEC at page three of its comments, the

staff considered the possibility of a'new plant operator having an

influence over competitive options-'of the-new owners of Seabrook.

For.this reason, af ter discussions with the staff, NAESCO agreed to -

a license condition divorcing itself from the marketing or-

brokering of power or energy produced--by Seabrook. 'The license-

condition was designed to' eliminate NAESCO's ability to' exercise ,

any market power, if evident, and obviated the need to conduct a

further competitive review of -- NAESCO. -For the reasons stated

above, MMWEC's request to condition' the Seabrook license that frees
*

it from NAESCO's liability should be denied.

C. . City Of Holyoke Gas & Electric. Department (HG&E)
+.

Comment

HG&E is a municipally owned electric system serving ~ primarily

-western Massachusetts. "HG&E lies within the service territory of

i. Western Massachusetts Electric Company ("WMECO") , a'. wholly-owned

|

L
'
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'

; subsidiary of NU." (HG&E comments, p.2) HG&E generates no power on

its own and relies heavily on the transmission facilities of PSNH

to supply approximately 36 percent of its load from the Point
Lepreau nuclear plant in New Brunswick, Canada. According to HGGE,

The increase in control that the merged entity
'

will exercise over generation (including power
from Seabrook) and transmission capacity - in
New England represents a "significant change"
from the activities of the current licensee--
an independent PSNH. (HGEE comments,_p.3)

.

HG&E contends that-- NU-PSNH will wield = significantly more market-

power than a stand alone PSNH and given the existing competitive

relationship between NG&E and NU, the merged entity, without
,

adequate -license conditions and s t E u c t u r a l_- a l t e r a t i o n s in the

market, will be able to severely restrict or at a minimum, control
the cost effectiveness of a large portion of its power supply that

presently _ flows over PSNH's transmission facilities from New

Brunswick.

i Control over generation capacity- greatly
reduces the . opportunities available to-

purchase power from other utilities ' in the
'

region; control- over transmission capacity
|

eliminates or reduces the ability of HGEE and
others to purchase power from utilities
outside of New England.~ (Jd.,__-p. 6) .

Moreovair, HG&E-asserts that many of'the benefits associated with.
_

NEPOOL operation--identified'by the Department of Justice and the;

staff in-previous reviews--may be negated by tho merged company's

" sufficient veto voting power" ' over proposals put forth _ by the

.

I
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NEPOOL Management Committee. HG&E characterizes this change in

market power as a "significant change" requiring a full review of
the antitrust; impacts of the proposed merger, including an analysis

by the Attorney General of the antitrust impact of the proposed

license transfer.
,
.

HG&E addresses ongoing reviews of NU's proposed acquisition of PSNH

before other federal agencies and concludes that NRC's antitrust
review mandate in Section 105c of the Atomic Energy Act more-

,

clearly relates to review of anticompetitive conduct whereas the

reviews at the FERC and SEC seem to be 'more public interest
*

oriented. Consequently, HG&E asserts that the NRC should not

assume that these other revieus will adequately condition the

proposed merger to remedy the serious competitive issues that the
,

merger would create. HG&E urges the NRC to deny the proposed

merger, yet if approved, suggests that NRC require prior approval

| by the FERC and SEC, and in addition, 1) require NU-PSNH - to

transmit Point Lepreau power to HG&E for the term of any extended
_

( HG&E/ Point Lepreau power supply contract with equivalent terms to

its current contract, and 2) require-NU to divest its subsidiary,

Holyoke Water Power Company (HWP) or consolidate HWP into-another

NU subsidiary, Western Massachusetts Electric Company, thereby -

.

subjecting HWP to state regulation as a public utility,

i Staff Analysis

HGEE asks the NRC to initiate a' full antitrust review of s the

I proposed merger, considering all of the antitrust effects of the
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proposed merger pursuant to Section 105c of the Atomic Energy Act.

"Such review would include an analysis by the, Attorney General of
,

t ,

the antitrust impact of the proposea license transfer. 42 U.S.C. i>

SEC. 213 5" ' (HG&G comments, P. 3) At the conclusion of such a_ review, f
HG&E recommends that the NRC deny the proposed license transfer or (

;

approve the transfer with license conditions over and above those r

i

recommended by the FERC AIJ.
>

As indicated supra (cf., Section III herein), the' staff-takes into
consideration the record establised during(related federal agency .

'

reviews of the change in ownership. Th's FERC proceeding and the-

accompanying recommendations for competition enhancing merger

conditions were factors the staff Tconsidered :in evaluating ^ the-

instant proposals under the significant change criteria. The' staff

believes the presence of license conditions recommended by the FERC~

-

mitigates the: possibility of anticompetitive effects ensuing (from ,

such a merger-as well as the need-for a more formal antitrust'

review by the Department of Justice. For the reasonsLstated above,

the staff recommends denying HG&E's requests.to deny the proposed .

'

.

merger or-initiate a formal antitrust review that incorporates'an
.

- analysis by the Attorney General. .

,

Considering'.the license conditions J associated j with : the-- proposed

acquisition of PSNH by_ NU,' the staff recommends denying _'in part and--

approving' in part HG&E's' . request to attach the FERC and SEC merger
i

i conditions and' impose two' additional-conditions as:.mLrequirement-
.

-

se

'
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for consummation of the acquisition. The staff has relied heavily

on the record established to date in the FERC proceeding and .in

light of the,procompetitive merger conditions proposed by the FERC

AIJ vould recommend approval of the license transfer. The SEC in

its supplemental Memorandum opinion dated March 21, 1991 deferred

its ruling on the competitive aspects of the proposed merger to the

FERC.

The staf f recommends denying HG&E'q request to the NRC to condition

the license transfer upon two additional requirements, one

providing, in effect, a life of service transmission contract for

HG&E's Point Lepreau power and another requiring NU to divest a

wholly owned subsidiary in conpetition with HG&E. There has been

nothing established in the FERC record or in the instant proceeding

that indicates that HG&E would have been able to renew its

transmission contract with PSNH or its power supply contrtet with

New Brunswick upon termination of the existing contracts in~1994.

NU, as PSNH's parent company, has not indicated that it plans to
~

deny HG&E transmission capacity _to New Brunswick after the proposed

merger is consummated. NU has stated that this transmission

corridor to New Brunswick will-be offered to "all comers," as it

were. It appears as though HG&E will be in competition with other

potential buyers of Point Lepreau power for both transmission and

power and energy. The staff sees no reason to assist HGGE over any

other competitor in this regard. Should HG&E enter into a

transmission contract with NU-PSNH and find the' terms and

-

.
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|

" conditions in any way-anticompetitive, the staff-believes the FERC
4

. ..
lo-the proper forum for resolution'of tariff issues. - The FERC' q

;-
; initial decision recognized the increase in market-power resulting :{

from the NU-PSNH acquisition, -yet recommended. conditions to

mitigate any abuse of this-newfound power.3:
.

,

7
8

The merged . company -- with vast . power 'over'

transmission and control of surplus: powero--
_

must of fer viable wheelina service in. order to <
4

alleviate potential- _-anti-competitive
consequences. (FERC Initial Division,.p. 48)

.

[ Emphasis added)..
,

; Moreover, the FERC AIJ approved the request by - HG&E-;to trequire NU -
s

to establish the position of " ombudsman" to review NU's -service and'

eliminate the possibility of ~ any anticompetitive consequences
,

resulting from NU's substantial market power in transmission ~and-

surplus power in the New England market. . Additionally,_the FERC~ I
~

;

- AIJ indicated - that,

.

The ombudsman isfnot;the;only. avenue $for-.
'

dissatisfied . customers. The commission's:
Enforcement Task. Force maintainsne " hotline"-
.... through which complaints can be-received.
(FERC Initial-Decision,-p.-s49)=

The staf f believes these actions ~ taken ' .by the FERC' - adequately-

address HG&E's concerns over '' abuse D of e NU's postimerger market
-

;

power. For this reason, the staff does not believe-that MGEE has

established:: a basis for = the1 staff ~ to conclude ithat ' there- is : a

- significant change warranting-an antitrust review.- Furthermore,

uthere-is:no basis for the statf unilaterally to imposaiconditions

,
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on the transfer of the license providing for a life of. service-

'

transmission contract.

.

Regarding HG&E's second condition, the staff believes that no

record has been established to justify HG&E's request to divest

Holyoxe Water Power Company from NU. According to the FERC initial

decision, "The City.(HG&E) is covered by the protection given the ,

TDUs, and is entitled to no more in this regard." - ~(FERC Initial-

Decision, p. 50) Accordingly,-divestiture of HWP does not seem

warranted solely to, " eliminate NU's. incentive to eliminate injury-

to HG&E...." (HG&E comments, p. 10; emphasis.added). The staff

recommends denying HG&E's request to divest HWP from NU.

D. Hudson and Taunton

Comment

The Taunton Municipal Lighting. Plant (Taunton) and the Hudson

' Light and Power Department (Hudson) are both owners of the Seabrook

facility. - Taunton-and Hudson are both' members-~of the= Massachusetts -

Municipal | Wholesale Electric Company and both.have requested the
L

L NRC to adopt- MMWEC's comments submitted to the. NRC via letter dated'
|

April 1, 1991.

Staff Analysis

As' indicated supra, the staff recommended denying MMWEC's request

to further condition the Seabrook operating license.to free MMWEC-

- from any liability to existing owners that may result from the-

proposed license. transfer. In light-of the-fact that Hudson and

i

. - . . . . . .-. . .-- - . . _ . . , - , - - - , -. - - . -
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Taunton adopted MMWEC's comments, the staff also recommends that

their requests be denied.

VIII. NRC STAFF FINDINGS

A. Change In Ownership

The ownership transfer of over 35 percent of Seabrook potentially

represents a change in the degree of control over the operation of

the nuclear facility. However, as indicated supra, the FERC has

considered the anticompetitive consequences of the proposed merger

and a set of extensive merger conditions was proposed by the FERC
,

administrative law judge regarding New Hampshire Yankee's proposals

to transfer ownership and operation of the Seabrook facility. In

this regard, the staff has relied- heavily upon' the record
i

j established .in the FERC initial decision in its review of the-
instant amendment applications. The FERC merger' conditions were

designed specifically to mitigate any potential competitive

problems associated with the proposed acquisition-of PSNH by NU.

i

j The' staff has reviewed the proposed transfer;of ownership share-in-
, ,

the Seabrook facility from PSNH to NU'for significant change since.

j the last antitrust review of the Seabrook L licensees, using the

criteria discussed by the' Commission in Summer. (cf. Section III
-herein): The amendment request was dated November 13, 1990, after

the previous antitrust review of the facility Land therefore othe
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first Summer criterion, that the change has occurred since the last

antitrust-review, is satisfied. The second Summer criterion is
,

satistled in that the change -is the result of the bankruptcy

proceeding initiated by PSNH in January 1988 and as such is ;

" reasonably attributable to the licensee (s) in the sense that the

licensee [s] ha[ve) had suf ficient causal relationship to the change
that it would not be unf air to permit -it to trigger a ' second- -

antitrust review." Summer, 13 NRC at 871.
-

This. leaves for consideration the third Summer criterion,:that the

change has antitrust implications that would be likely to warrant
commission remedy. The Coamission in Summer adopted.the staff's

view that application of ,the third criterion should result in
termination of NRC antitrust reviews where the changes are-pro-

competitive or have de minimis anticompetitive effects. See Id.

at 872. The Commission.further stated "the third. criterion does"
,

not evaluate the change in' isolation deciding-only whether it-is
:

pro or anticompetitive. It also requires evaluation of unchanged

aspects of the competitive structure in relation to-the change to-
|

determine significance."~ Id.

'n,<the FERCi| The ' staff- believes that' the record developed:

proceeding involving the NU-PSNH' acquisition adequately portrays
|-

L
the competitive situation;in'the NewiEngland bulk' power services

_

market and that the anticompetitive aspects.of the proposed changes

- are being addressed in the FERC proceeding.' The. staff further

,

e- - e e .- ,- w 9 < y - 9
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,

believes that the actions being taken by the FERC will' adequately

address concerns regarding the anticompetitive ef fects'of NU's post

merger market power such that the_ change in' ownership as approved

by the FERC will not have implications _that warrant a Commission-_

remedy. Consequently, the third Summer criterion has not been- '

satisfied.

Each of the significant change criteria discussed in Summer must be

met to make an affirmative significant change finding.- In'this--

.

instance, the. third criterion has not been met.
,

B. Addition Of Non-Owner Operator

.

In light of the license condition developed by _the' staff and agreed

to by NU, NAESCO (the proposed new plant operator), and the other. .

Seabrook licensees, prohibiting NAESCO from marketing or-brokering
-

L
power or energy produced from:the Seabrook_ plant.and--holding'all

other- Seabrook licensees responsible for NAESCO's actions pursuant

to marketing or brokering of'Seabrook power, the staff believes the

change in plant operator from New-Hampshire Yankee to NAESCO will

not'have antitrust relevance. ,

';

IX. CONCLUSION

For the-reasons discussed above, and after consultation with the

DOJ, the staff recommends that the EDirector of the Office of

_ ; _ , , ,;. _ , _ ._. . .. _- - , _-
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Nuclear Reactor Regulation conclude that further NRC antitrust

review of the proposed change in ownership detailed in the'

licensee's amendment application dated November 13, 1990; is not

advisable in that, based on the information received and reviewed,

a finding of no significant change is warranted. The staf f further

has determined that antitrust issues are not raised by the request

to add NAESCO as a non-owner operator to the Seabrook license.

.

b

.

W
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_ _ _ _ _ _ __ _ _ _ __



. ..
. .

.

.

. . . .. . .. .
.

.

.

. .
Febnmry 13, 1992

Docket No. 50-443A

Mr. H. Huehmer, Manager
Office of Light and Power Department
49 Forest Avenue
Hudson, MA 01749

Re: Seabrook Nuclear Station, Unit 1:
No Significant Antitrust Change Finding

Dear Mr. Huehmer:

Pursuant to the antitrust review of the anticipated corporate
combination between Northeast Utilities and Public Service
company of New Hampshire nd the proposed change in ownership in
Seabrook Unit 1 that will result from this combination, the
Director of the Office of Nuclear Reactor Regulation hos made a
finding in accordance with Section 105c(2) of the Atomic Energy
Act of 1954, as amended, that no significant antitrust changes
have occurred subsequent to the previous antitrust review of
Unit 1 of the Seabrook Nuclear Station.

This finding is subject to reevaluation if a member of the public
requests same in response to publication of the finding in the
Federal Recister. A copy of the notice that is being transmitted
to the Federal Reaister and a copy of the Staff Review pursuant
to Unit 1 of the Seabrook Nuclear Station are enclosed for your
information. '

Sincerely,

Wilk[dftY.1 fAEe
Antitrust Policy Analyst
Policy Development and Technical

Support Branch
Program Management, Policy Development

and Analysis Staff
Office of Nuclear Reactor Regulation

Enclosures:
As stated

DISTRIBUTION: [HUEHNER]
Docket. File 50-443A WLAMBE w/o enclosure
PTSB Reading File DNASH w/o enclosure '

NRCPDR GHOLLER, OGC, W/o enclosure
LPDR . GEDISON w/o enclosure

PT .AS PT fPMAS
WLAMBE:po DNA
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% ,,,,,+ February 13, 1992

Docket No. 50-443A ,

Mr. H. Huehmer, Manager '

Office-of Light and Power Department
49 Forest Avenue
Hudson, MA 01749

Re: Seabrook Nuclear Station, Unit 1: '
No Significant Antitrust Change Finding

Dvar Mr. Huehmer:

Pursuant to the antitrust review of the anticipated-corporate ,

combination between Northeast Utilities and Public Service
company of.New Hampshire and the proposed change in ownership.in ^

Seabrook Unit 1 that will result from this. combination, thel
Director of the Office of' Nuclear: Reactor . Regulation. has made aL
ff.nding in accordance with Section'105c(2)-of the. Atomic Energy.
Act of 1954, as amended,-that no significant antitrust changes
have occurred subsequent to the" previous antitrust review of~ -~

Unit 1 of the Seabrook Nuclear Station'.
This finding is subject to reevaluation if a member of the public
requests same in response to publication'of.the finding-in,the
Federal Reaister. A copy'of the notice that is'being transmitted
to the federal Reaister and a copy of the~ Staff Review pursuant

.to Unit 1 of the Seabrook-Nuclear Station:are: enclosed for your :

information.
. Sincerely,

hlW -

L/

Willia M. La e
Antit ust Policy Analyst

_

Policy-' Development-and Technical ~ mSupport Branch _ . . . . .

Program Management, Policy Development-
and Analysis | Staff

. _

Office of-Nuclear' Reactor Regulation. ,

' Enclosures:
As stated'

s

s
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NUCLEAR REGULATORY COMMISSION

DOCKET NO. 50-443A

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE. ET AL.

SEABROOK NUCLEAR STATION. UNIT 1

PROPOSED OWNERSHIP TRANSFER

NOTICE OF NO SIGNIFICANT ANTITRUST CHANGES

AND TIME FOR FILING REOUESTS FOR REEVALUATION

The Director of the Office of Nuclear Reactor Regulation has made

a finding in accordance with secti,on 105c(2) of the Atomic Energy

Act of 1954, as amended, 42 U.S.C. 2135, that no significant

(antitrust) changes in the licensees' activities or proposed

activities have occurred as a result of the proposed change in

ownership of Unit 1 of the Seabrook Nuclear Station (Seabrook)

detailed in the licensee's amendment application dated November 13,

1991. The finding is as follows:

Section 105c(2) of the Atomic Energy Act of 1954, as amended,

provides that an application for a license to operate a
,

utilization facility for which a construction permit was

issued under section 103 shall not undergo an antitrust review

unless the commission determines that such review is advisable

on the ground that significant changes in the licensee's

activities or proposed activities have occurred subsequent to

the previous antitrust review by the Attorney General and the

Commission in connection with the construction permit for the

facility. The Commission has delegated the authority to make

- d s - ,z w n .
7 m c:vT p y -



. .- - .. . . . . -, , - - .. .- - .. ~ - - . - . ..

, d
_

J

'!-.2 -

(

the "significant change" determination to the Direct.or, Of fice

of Nuclear' Reactor Regulation.

By application dated November 13, 1991, . the Public Service

company of New Hampshire (PSNH or licensee),-through.its New-
,

Hampshire Yankee division, pursuant to 10 CFR 50.90, requested

the transfer of -its 35.5694 2% ~ ownership interest in the

Seabrook Nuclear Power Station,JUnit=1.:(Seabrook) to a newly-

formed, wholly owned subsidiary of. Northeast Utilities-(NU).
,

This= newly formed subsidiary will be called the' North Atlantic

Energy Corporation (NAEC). The.-Seabrook construction permit

antitrust review was completed in 1973 and thei operating .

license antitrust review of- Seabrook;was-completed in'1986.-

The staffs of the Policy Development and : Technical . Support -

- Branch, office of Nuclear Reactor Regulation-and the office of .

the General Counsel, hereinafter 7 referred to as'the " staff",-

-have jointly concluded, after consultation with the Department'
_ y

of. Ju~stice, that the' proposed.changeJin ownersh'ip is not-a

significant change |:.under the ' criteria . discussedL by: the -{

. Commissioni.in its. Summer decisions (CLI-80-28~and CLI-81-14).

I
l-

' On February 28, 1991, . the staf f j published . ~ in 1the Federal

Reaister (56 Fed.. Reg. 8373)' receipt of. the licensee's. request-

to transfer its 35.56942%Eownership interestLin.'S'abrookLtoe

NAEC. This y amendment t requesti is-- directly relat'ed Eto the M

proposed merger. between NU 'and PSNH.: The. notice indicated the::

_

-

.

y 4# t- ~ v ,e,, w ,,,-e v. ,e-,- y m..,- ir. w- y v v f y -ve-m Ec .y ) - or y- 4' .(y~ ., y e -pwyg,e+-+-4



._.. _ _ _ ._ , __ _ _ _ _ . _ . .__ . ~. .

'l
!

. .

.

-3- -)

reason for the transfer,. stated that there were no anticipated

significant safety hazards as= a result ' of the propos.ed

transfer and provided an opportunity for public comment on any

antitrust issues related to the proposed transfer. ' The staf f

received comments from several interested parties -- all_of

which have been condidered and factored into.this.significant

change finding.

The-staff reviewed the proposed transfer of_PSNH's ownership +

in the Se'abrook facility to a' wholly.~ owned' subsidiary!of-NU'-

for significant changes since -- the Elast antitrust review of-

Seabrook, using the" criteria-discussed-by the Commission in-

its Summer decisions - (CLI-80-28 ' and CLI-81-14) . . The staff-

believes.that the record developed-to date in-the proceeding-

at the Federal Energy: Regulatory Commission (FERC) J involving

the proposed NU/PSNH. merger- adequately _ portrays .the

{' competitive situation (s):in the markets served by the Seabrook

facility and that any anticompetitivelaspects of-the proposed.
..

'

changes have been adequately addressed'in the FERC proceeding.
.

;

|

Moreover, merger conditions 1. designed' to. mitigate possible-

anticompetitive effacts of the proposed. merger have; been
i

developed in the'FERC proceedi'ng.- The staff'further believes pL --

that the - FERC i proceeding L addressed the fissue: of : adequately-

. protecting the interests of_ competing--powerlsystems.'_andLthe-
Y

competitive process in- the area. served M by- the Seabrook

facility such that the changes will not have implications _ that :

,

p. --.---. w , ---y ,pq , . , , p , ,.y . ,y., ,,- . - - .. y, ,.n., ,_p.
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warrant a Commission remedy. _In reaching this conclusion, .the
,

staff considered the structure of the electric utility

Iindustry in New England and adjacent areas and the events

relevant to the Seabrook Nuclear Power Station'and Millstone

Nuclear Power Station, Unit 3- construction permit and

operating license reviews. For these reasons, and after
,

consultation with the ._ Department of Justice, the' staff

recommends that a no affirmative "significant change"

determination be made - regarding - the proposedL change in
.

ownership detailed in the licensee's amendment application

dated November 13, 1991.

.

Based upon the staff analysis, it is my-finding that there
'

have been no "significant chang es'' in' the . licensees'_

activities or proposed activities since the completion of the

previous antitrust review.

i
.

Signed on February 9, 1992:by Thomas E._-Murley, Director, of the

Office of Nuclear-Reactor-Regulation.

- Any person whose interest may 'be affected by this finding may file,-

with full particulars, a request for reevaluation with the Director'
~

of the ' office _'of Nuclear Reactor Regulation, U.S.- Nuclear

Regulatory Commission , Washington, DC. 20555 within 30 days of the,

initial publication of this notice -in the Federal'' Reaister.

Requests for_ reevaluation of the no significant change

.

. - , - y . , .
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determination shall be accepted after the date when the: Director's

finding-becomes final, but before the issu'ance of the .; operating
s

license amendment, only if they contain new information , such as

information about facts or events of antitrust-significance that

have occurred- since that date, or information that could - not -
,

reasonably have been submitted prior to that.date. I

Dated at Rockville, Maryland, this lith day of February 1992.

.

FOR THE NUCLEAR REGULATORY-COMMISSION '

#

0/

Anthony T. 96 tty Chie
Policy DevaGop ent'and Tech ca
Support Era ch

Program Mana ment, Policy De opment,
.and Analysis Staff-

Office of-. Nuclear' Reactor Regulation

,

b

.
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SEABROOK NUCLEAR STATION, UNIT 1

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE, et al.

DOCKET No. 50-443A

STAFF RECOMMENDATION

NO POST OL SIGNIFICANT ANTITRUST CHANGES

AUGUST 1991
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I. TjijLEIARR00K __ AMENDMENT r.PPLICATIONJ |

|

|
l

By letters dated November 13, 1990, the Nuclear Regulatory

Commission (NRC or Concission) staff (staff) received post

Operating License (OL) amendment applications requesting two

license changes: 1) to transfer operating responsibility and

management of the Seabrook f acility from New Hampshire Yankee, the
1
'

current operator, to a proposed entity called North Atlantic Energy

Service company (NAESCO); and 2) to authorize the ownership

transfer of approximately 35 percent of the Seabrook facility from

Public Service Company of New Hampshire (PSNH) to a proposed entity

called North Atlantic Energy Corporation (NAEC). Both NAESCO and

NAEC will be wholly owned subsidiaries of Northeast Utilities (NU)

and formed solely to operate Seabrook and own PSNH's share of the

f acility respectively. The transfer of operating restensibility to

NAESCO and the proposed transfer of PSNH'S ownership in Seabrook to

NAEC introduce new entities associated with the Seabrook f acility.

The applicant and the licensee suggest that no antitrust review of

these proposed changes is required by the Atomic Energy Act. The

staff believes the legislative history and reading of the Atomic

Energy Act of 1954, as amended, (AEA), 42 U.S.C. 2135, require the

staff at least to review new owners of nuclear power production

facilities for the purpose of determining woether the adding of the

new owner to the license will constitute a significant change. The

staff recommends that the Director of the Gffice of Nuclear Reactor

|

|
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Regulation conclude from the staff's analysis herein and

consultation with the Department of Justice (Department or DOJ)
I

that furt.her NRC antitrust review of the proposed change in

ownership detailed in the licensee's amendment application dated

November 13, 1990, is not advisable in that, based on the

information received and reviewed, a finding of no significant !

change is warranted. The staff further has determined that

antitrust issues are not raised by the request to add NAEsco as a

non-owner operator to the Seabrook license. The basis for staff's-

recommendation and determination are provided herein.

! II . - APPLICABLE _f.TATUTE_AND_ REGULATIONS

L

i

Section 105 of the Atomic Er.argy Act of 1954, as amended, (AEA), 42
,

U.S.C. 2135, designates when and how antitrust issues may be ,

raised. See Houston Lighting & Power Co., (South Texas Project),

CLI-77-13, 5 NRC 1303, 1317 (1977). In connection with the

! legislation to remove the need to mak'e m finding of practical value

before issuing a commercial license,' in 1970, the Joint Committee
,

i Before the amendment, the Commission could issue a
commercial license for a production or utilization facility only
a'fter it had made a finding of " practical value" of the facility
for industrial or commercial purposes. Public Law 91-560 (84 Stat.
1472)(1970), section-3, amended section 102 of the Atomic Energy-
Act (AEA). Prior to the amendment, section 102 of the AEA read as
follows:

SEC.102. FINDING OF- PRACTICAL i VALUE.-Whenever the [
Commission has made a finding in writing that any type of
utilization or production f acility has been-sufficiently .

'

developed to be of practical value for industrial or
(continued...)

. - _ .
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on Atomic Energy also examined section 10$c. Before the 1970

amendment, section lose provided that whenever the commission

proposed to issue a commercial license, it would notify the

Attorney General of the propoced license and the proposed terms and
|

conditions thereof. The Attorney General would then be obliged to

advise the commission "whether, insofar as he can determine, the

proposed license would tend to create or maintain a situation i

inconsistent with the antitrust laws and such advice will be

published in the federal Register.a8 The Joint committee,

recognizing that the language and potential effect of the existing

section 105c were not sufficiently clear, decided to amend

section 105c to clarify and revise this phase of the commission's-

licensing process.- see 116 cong. Rec. S19253.

,

Subsection 105c(1), as amended, requires the Commission to

transmit, to the Attorney General, a copy- of any license

application to construct or operate a nuclear facility for the

1(... continued)
commercial purposes, the commission may thereafter issue
licenses for such type of facility pursuant to section
103.

8 Prior to the 1970 amendment, antitrust review could occur
only following a commission finding, under section 102 of the
Atomic Energy Act, that a type of facility had been sufficiently
developed to be of " practical value" for industrial or commercial
purposes.- Because the commission " aver made such a finding, no
antitrust reviews occurred. Power reactor construction permitr *.nd
operating licenses before 1970 were issued pursuant to
section 104b, which applied to facilities involved in the conduct ,

of research and development activities leading to the demonstration
of the practical value of such facilities for industrial or
commercial purposes.

-
.
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Attorney General's advice as to whether the grant of an application
!

will create or maintain a situation inconsistent with the antitrust
|
| laws. Subsection 105c(2) provides an exception to the requirements

of subsectie 105c(1) for a 31 cense to operate a nuclear facility
,

for which a construction permit was issued under section 103,

unless the commission determines that such review is advisable on

the ground that "significant changes" in the licensee's activities
or proposed activities have occurred subsequent to the previous
review by the Attorney General and the Commission in connection

with the construct. ton permit for the facility.

The commission has promulgated regulations regarding the submittal

of information in connection with the prelicensing antitrust review

of facilities and the forwarding of antitrust information to the

Attorr.ey General . See 10 C.F.R. $$ 2.101, 2.102, and 50.33a.
'

Section 50.33a requires the submission of the information specified

in 10 C. F.R. part 50, Appendix L (Information Requested By The

Attorney General For Antitrust Review . Facility License

Applications). The publication in the rederal Register of a notice:

|

| of the docketing of the antitrust information required by Part 50,
,

Appendix L is required by 10 C.F.R. 5 2.101(c). subsections

2.101(e) and 2.102(d) address the situation in which an antitrust
review has been conducted as part of the application for a

construction permit and the application for an operating license is "

,

now before the Commission. Related to this, the Commission has

delegated to the Director- of Nuclear Reactor Regulation (NRR) or

,. ,- ,-...,---~.m-. +,..w-m y- ,-'e-- - r- " - - + + f -
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the Director of Nuclear Material safety and Safeguards (NMSS), as

appropriate, its authority under subsection 105c(2) of the AEA.to
make the determination in connection with an application for an

operating license as to whether "significant changes" in the
licensee's activities, or proposed activities under its license

have occurred subsequent to the antitrust review conducted in
connection with the construction permit application. - Set 10 C.F.R.

55 2.101(e)(1) and 2.102 (d) (2) .3 -

On October 22, 1979, the Commission amended 10 C.F.R. 5 55.33a to

reduce or eliminate the. requirements for submission of antitrust.

information in certain de ninfais instances. In publishing the

rule, the Commission stated its conclusion that applicants whose

generating capacity at the time of the application is. 200 MW(e) or

less are not required to submit ' the information ._specified : in

Appendix L of Part 50, unless specifically requested to do so.- The

3-In connection with the delegation, the Commission approved
procedures to be used until such timeLas regulations implementing
the procedures'were adopted. . Although never formally published,
the procedures are available as attachments to SECY-79-353 (May 24,-
1979) and - SECY-81-4 3 (January : 19, - 1981) . ; -on2 March-9, 1982, the
Commission-amended its regulations'to-incorporate final proceduras.
implementing the Commission's delegation: of authority ? of Nuclear -to make the.
"significant' changes" determination / to the . Director '

Reactor-Regulation or-the Director of Nuclear Material- Safety and
-safeguards, as appropriate.. 47 Fed.: Reg.' 9963,-March 9,=1982.-The
= amended : regulation provides that the Director, MRR ? or . NMSS , as
appropriate, af ter inviting the public to submit comments regardingc
antitrust respects of - the application and. = af ter reviewing any
' comments received, is authorised to = make a significant change. "

determination ande depending on his determination,; either refer the.
. antitrust ~ information to the Attorney General or publish ~a finding-
of:'no1 significant' changes' in the ' 1ederal; ' Register; with - an;

opportunity for' requesting. reevaluation of:the finding.-

,

t

&
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Commission further stated that it believed that utilities smaller
than these generally would have a negligible effect on competition.

Ted. Reg. 60715, October 22, 1979.

ir ility license who are notAll applicants f or an NRC uti'.128. an .

determined by the staff to b de sir; er .,.plicants, undergo an

extensive antitrust review at tne e.:nstructicq permit (CP) stage

and a review at the operating license (OL) stage. The CP review is

/ an in depth analysis of the applicant's competitive activities
i

conducted by the DOJ in conjunction with the staff. The ]
! I

competitive analysis associated with the OL stage of review is

conducted by the staf f, in consultation with the Department, and is )

;
focused on significant changes in the applicant's activities since

the completion of the CP antitrust review (or any subsequent

review). In each of these reviews, both the staff and the

Department concentrate on the applicant's activities and determine

whether the applicant's conduct or changes in applicant's conduct

creates or maintains a situation inconsistent with the antitrust
,

laws.

III. POST INITIAL OPERATING LICENSE ANTITRUST REVIEWS

A. General
i

As indicated supra, the NRC has established procedures by.which

prospective licensees of nuclear production facilities are reviewed

'
.

,,- - - . . . , 4 , - - . . ,
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;

during the initial licensing process to determine whether the '

t

applicant's activ'+1es will create or maintain a situation
,

inconsistent' with the entitrust laws. The AEA does not
;

specifically address the addition of new owners or operators after

the initial licensing process. The legislative history discusses,

to a limited extent, some types of amendments.' However, neither

section lose of the AEA or the Commission's regulations deal
,

directly with applications to change ownership of facilities with

operating licenses.$ Indeed,- in its South Texas decision, the-

Commission stated that, "We need not and .do not decide whether

antitrust review may be initiated in case of an application for a

license amendment ... where an application for transfer of control

of a license has been made " south Texas Projecto 5 KRC at...

i

|
|

' The report by the Joint committee on Atomic Energy notes-
|

The committee recognizes that applications may be amended
from time to time, that there may - be applications to
extend or review (sic) a license, and also that the form
of an application for a construction permit may'be'such
that, from the applicant's standpoint, it ultimately
ripens into the application for an operating license.
The phrases "any 1heense application", "an application ;

for a license", and "any application" as.used.in the '

clarified and revised subsection 105- c. ~ refer- to the '-
-

initial application for a . construction permit, the
initial application for operating license, or the initial-
application-for a modification which would constitute a
new or substantially different facility, as the case may-
be, as determined by the commission. The phrases do not
- include, for the purposes' of triggering subsection-
105 c. ,. other' applications which may_ be_ filled during theu

I licensing process.
H. Rep. 91-1470,_91st-Cong. 2d Sess., at- 29-(1970).

5 Applications - for construction : permits,- for amendment of
. construction -permits, and applications for initial-' operating
licenses __are not included here.

.

, , e *-.,_-.er,e,,-....,,- ,=,-,_,m,e-- , ,- , , , . , m - em- .,
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1318. The commission went on to note that "[a)uthority [for

antitrust review of a license transfer), not explicitly referred .to

in the statute or its history, could be drawn as an implication

from our regulations. 10 CFR 550. 80 (b) . "' Jd. Unfortunately, the

Commission did not exp1'ain how its regulations could grant

authority not given by the statute.

.

The Commission has considered, however, the matter of adding a

licensee after issuance of a construction permit, but before

issuance of the initial operating license. In Detroit Edison, et

al., (Enrico Fermi Atomic Power Plant, Unit No. 2), 7 NRC 583, 587-

89 (1978) aff'd ALAB-475, 7 NRC 752, 755-56 n.7 (1978), the

Licensing Board denied a petition to intervene and request- for an

antitrust hearing by a member / ratepayer of the distribution

cooperative that purchased all of its power from a cooperative that
Iwould become a co-licensee of the power plant. In considering a

jurisdictional argument, the Board, relying on the Congressional
intent and purpose behind section 105c of the AEA cited in n.4

supra, stated that a(s)ince the two cooperatives in this case are

required to submit an application to become co-licensees, these

constitute their ' initial application for a construction permit'a-

'10 C.F.R. S 50.80(b) provides in part that an application for
transfe'r of a license shall include as much af the information
described in $$ $0.33 and 50.34 with respect to the identity and
technical and financial qualifications of the proposed transferee
as would be required by those sections if the' application were for
an initial license, and if the license to be issued is a class 103
-license, the information required by $ 50.33a -(Information
requested by the Attorney General for-antitrust review).

i

- . . , _ _ _ _ - __ - , .-
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(emphasis in original) . Id., at 588. In Summer, the Commission

referred to Termi for the proposition that the addition of a c'o-

owner as a co-licensee was, in effect, an initial application of

the co-owner and as such required formal antitrust consideration,

stating, "[t] hat decision was based on the necessity for an in-

depth review at the CP stage of all applicants, lest any applicant

escape statutory antitrust review" (emphasis added). South

Carolina Electric and Gas Company and South Carolina Pubilc Service

Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-80-28,

11 NRC 817, 831 (1980).

The legislative history of section 105c and the Commission's

guidance in South Texas might be read to indicate that commission

antitrust review, if not limited to the initial licensing process,

is at least an unsettled question regarding operating license

amendments. However, Termi and Summer stand for the proposition

that new license applicants are initial applicants for purposes of

a section 105c antitrust review. Further, the Commission indicated

in Summer that in such situations a formal antitrust inquiry is
required. See Id., at 830-31. Against this backdrop, the staff

has conducted antitrust reviews of operating license amendment
1

requests.

The staff has received applications for operating license
I

amendments that 1) request the addition of a new owner or seek

Commission permission to transfer control from an existing to a new

.
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owner or 2) request placing a non-owner operator on a 1&....se. The

action the NRC Staff has taken has been particular to each
'

situation. In general, post initial operating license amendment

applications involving a change in ownership have included an ,

antitrust review by the staff and consultation with the Attorney

General. The review by the staff focuses on significant changes in
,

?the competitive market caused by the proposed change in ownership

since the last antitrust review for the facility and its licensees. I

The staf f review takes into account related proceedings and reviews

in other federal agencies (<.g. FERC, SEC, or DOJ).

B. Change In Ownership

Although not specifically_ addressed by regulation, the staff has

evolved a process for meeting the Commission's direction in the

summer decision to conduct an antitrust inquiry for license

amendments af ter issuance of the operating license. The receipt of

an application to add a new owner to an operating license or to

seek Commission permission to transfer control from an existing to

a new owner, for section 103 utilization facilities' which have

undergone antitrust review during the initial licensing process, is

noticed in the rederal Register, inviting the public to express

views relating to any antitrust issues raised by the application,
l

and advising the public that the Director of the Office of Nuclear i

Reactor Regulation (NRR) will issue a finding whether significant

changes in the licensees' activities or proposed activities have

i

I

_. . _ _ _
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'
~ occurred since the completion of the previous antitrust review. :

.,

The staff's awareness of any related federal agency reviews of the |
!

request (e.g. FERC, SEC, or DOJ) and the staff's intention to

consider those related proceedings are also noted in the Federal

Register notice. The staff reviews - the application af ter the {
comment period, so that the staff can perform the review with i

benefit of public comment, if any, and consultation with the |

Attorney General. If the Director, NRR, finds no significant-

change, the finding is published in the Federal Reglster with an |
opportunity for the public-to request reconsideration as provided
for in 10 C.F.R. 5 2.101(e) for initial license applicants. If the

.

Director, NRR finds significant change, the matter is referred ~to

the Attorney General for formal antitrust review.

t

In conducting the significant change review, the. staff uses the I

criteria and guidance provided by the Commission in its two Summer [
.

decisions for making the significant chhnge. determination.for OL

applicants.7

The statute contemplates that the change or.
changes (1) have occurred since the previous
antitrust review of the licensee (s)J (2) are
attributable to the. licensee (s); and (3) have <

-

,

In CLI-80-28, the Commission enuncia'ted the criteria, but7

deferred- its actual decision regarding tho' petition 1.to make |a ,

significant changes determination <that was'before it. See South .

'Carolina Electric and Gas Company and South Carolina Public Service
Authority, (Virgi1 C. Summer Nuclear Station,JUnit 1), CLI-80-28," -!
11 NRC 81*/ (1980).: In CLI-81-14, - the - Commission denisd the i

petition. see south Carolina. Electric ''and' Gas Company and South
Carolina Public ' Service ' ' Authority, (Virgil C. Summair Nuclear .;

~ Station, Unit.1), CLI-81-14, 13 NRC 862.(1981). j

.

: a

- . - _ ~ _ _- ._ [_ m - m., _ ...._._ _ _ ._ . _ . , - -
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;

anti-trust implications that would most likelyi

warrant some Commission remedy.
|

Summer, 11 NRC at 824. To warrant an affirmative significant
,

change finding, thereby triggering a formal OL antitrust review

that seeks the advice of the Department of Justice on whether a

hearing should be held, the particular change (s) must meet all

three of these criteria. In its second Summer decision, the

Commission provided guidance regarding the criteria and, in

/ particular, the meaning of_the thi'rd criterion in determining the

significance of a change.
t

As the staff recognized, "this third criterion-
appropriately focuses, in several ways, on what may be
'significant' about any changes since the last. . . review.
Application of this third criterion should result in
termination of NRC antitrust reviews where the changes
are pro-cocpetitive or have de ninlais anticompetitive
effects." (Emphasis provided) The staff- correctly ,

discerned that the third criterion has a further
,

_ analytical aspect regarding remedy: - "Not only does [it)
_

' require an assessment. of whether the changes would = be ,

likely to warrant Commission remedy, but one must also
consider the type of remedy which such changes by their
nature would require." The . third criterion does .not
evaluate the change in isolation deciding only whether it
is pro or anticompetitive. It also requires evaluation
of unchanged aspects of the competit:.ve structure in '

relation to the change to determine significance.-

South Carolina Electric and Gas Company and South Carolina Public

Service Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-
|

'

'

81-14, 13 NRC 862, 872-73 (1981).

C. Change In or Addition of Non-owner operator

~
.

_-- . -- - , , ,,..L--~5m. - -4 - _ - - ,
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changes in a nuclear plant operator, without any change in

ownership, may also carry the potential of abuse of market power'by !

the operator. However, the staff has determined that a plant

operator who has no control over the marketing of the power or

energy produced from the facility will not, under normal

circumstances, be in a position to exert any significant amount of

market power in the bulk power' services market associated with the

facility. The staff makes an ef fort in these cases to reach

agreement on a license condition requiring new plant operators to

agree to be divorced from the marketing or brokering of power or

energy from the facility in question and hold existing owners

accountable for the operator's actions. If the prospective new

operator.and the owners agree to appropriate license conditions

that reduce the potential for impact on plant ownership or
'

entitlement to power output, as determined by the staff, the

application to add or change a non-owner-operator is viewed as an

application falling within the de minimis exception for submitting
.

antitrust information provided for in 10 C.F.R. $ 50.33a.

The Commission has exempted de minimis applicants from the

requirements to submit antitrust information and,.therefore, the
,

publication for comment of such-information, unless specifically
requested by the Commission.- See 10 C.F.R.- S 50.33a.. The

commission has determined that such applicants generally would have

a negligible effect on competition. See 44 Fed. Reg. 60715,

October 22, 1979. The staff has . determined that, with an

. _ , . -. .
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appropriate license condition regarding the marketing and brokering

of power, the potential for a non-owner operator to have an affect

on competition in the bulk power market is effectively mitigated.
Therefore, such an operator is, as a practical matter, the same as

a de minimis applicant with respect to its ability to affect

competition. Normally, no further antitrust review of the non-

owner operator will be conducted by the staff.

IV. PREVIOUS 8EABROOK NRC ANTITRUST REVIEWS

A. Construction Permit Review

By letter dated December 4, 1973, the Attorney General issued

advice to the Atomic Energy Commission pursuant to Public Service

Company of New Hampshire's (PSNH), the lead applicant,s application

for a construction permit for the seabrook Nuclear Power Station

Units No. 1 and No. 2. In its advice letter, the Department

expressed concern over several allegations by smaller power systems

in the New England bulk power services market that they were unable

to gain access to low cost bulk power supply on the same basis as

'PSNH was the majority owner with 50% of the plant at the time
the time of the Department's advice letter in 1973. Since this
initial review, there have been several changes in ownership and
ownership shares in Seabrook. Existing owners are as follows: PSNH
(35.56942%); United Illuminating (17.5%); EUA Power Corporation
(12.13244) Connecticut Light & Power Company (4.05985%); Hudson

| Light & Power Department (0.07737%); Vermont Electric Generation
| and Transmission Corporative, Inc. (0.41259%); Montaup Electric
! Company (2.89989%); Canal Electric Company (3.52317%); New England
| Power Company (11.59340%); Taunton Municipal Lighting Plant
! (0.10034%); and New Hampshire Electric Cooperative, Inc. (2.17391%)
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larger systems in the area. The advice letter stated that as a

result of a settlement agreement reached between the privately ;
r

owned and publicly owned systems in New England that there had been

a " dramatic improvement in the relations among the various segments

of the electric power industry in New England. . . ." The Department

emphasized the importance of the development of the New England

Power Pool (NEPOOL) as a regional planning body that would enable

participation in bulk power services by all + / pes of power entities

throughout New England. The Department concluded,

that the creation of a truly open, non-...

exclusive NEPOOL means that all systems can
have a dependable frame- work within which to

,

obtain fair and non-discriminatory access to
economical and reliable bulk power
supply.(December 4, 1973 advice letter, p. 4)

'

As a result of its review, the Departsent advised the Atomic Energy
,

Commission that there was no need for an antitrust hearing pursuant

! to the construction permit application for Seabrook.-

B. Operating License Review

i As noted above, a-prospective operating licensee is not required to
i

; undergo' a formal antitrust review unless the staf f determines that
!

! there have been "significant changes" in the licensee's activities
!

| or proposed activities subsequent to the review by'the Department '

of Justice and the staff at the construction-permit stage. The

staff completed its OL antitrust review of Seabrook in January

.

7
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.



____ _ _ _ _ _ _ . . . - - .. _ _ . . _ _ _ . __ . _ _ _ _
-

-.

- 16 -

1986. The staff analysis indicated that,
!

l
...NEPOOL, which was only two years old at the'

| time when the CP antitrust review was per-
formed, appears to have evolved into a
framework ensuring access to reliable and
economical bulk power supply for all New
England utilities. Two provisions of the
original pool agreement were found to be
discriminatory against smaller utilities and
have since been removed. Further, because
Seabrook i has been designated as a pool-

| planned unit, access to Seabrook 1 over pool
| transmission facilities of members is
i guaranteed .for all participants under the

terms of NEPOOL.'
i

i

Based in large part upon the successful formation and operation of

NEPOOL, the staff concluded that the changes in the licensees' i

| activities as well as any proposed changes in licensees' activities

| do not represent "significant changes" as identified in the summer

decision and recommended that no formal OL antitrust review be
conducted. The staff's antitrust OL review was completed in

February 1986 and the Seabrook full power license was issued on

March 15, 1990..

C. EUA Power Review

By-letter dated March 26, 1986, New Hampshire Yankee, acting as-

agent for the Seabrook licensees, requested the staff to amend the

' Staff review of Seabrook licensees' changed activity,
"Seabrook Station, Unit 1, Public' Services Company of_ New
Hampshire, et al, Docket No. 50-443A, Finding of No.Significant
Antitrust Changes," p. 57.

._. _ _ - _ , _ . - . .
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Seabrook construction permits (Units 1 and 2) to reflect the

purchase and transfer of an approximate 12 percent ownership share

in the Seabrook f acility to EUA Power Corporation (EUA Power), a i

wholly owned subsidiary of Eastern Utility Associates of Boston, '

Massachusetts. The amendment requested the transfer of 12 percent

ownership to EUA Power and deletion of the following owners as

Seabrook licensees: Bangor-Hydro-Electric Company (2.17391%);

Central Maine Power Compan) (6.041784); Central Vermont Public

Service Corporation (1.59096%); Fitchburg Gas and Electric Light

Company (0.86519%); and Maine Public Service Company (1.46056%).

Even though a sister company, Montaup Electric Company (both are

wholly owned by Eastern Utilities Associates), had previously

undergone an antitruct review in conjunction with its participation :

in Seabrook, EUA Power represented a new owner prior to issuance of

the Seabrook full power operating licensee and was required to
l
'

undergo a formal antitrust review by the Depal'tment of Justice.
.

Accordingly, EUA Power submitted pertinent 10 C.F.R. Part 50',
,

Appendix L-information to the staff regarding J.ts operations and-

competitive activity. A notice of receipt of this-information, -

which provided the opportunity for-a'60 day comment period on the '

antitrust issues regarding the proposed ownership transfer, -was [
published in the rederal Register on May 23, 1986. '

1

,

By letter' dated July 1,.1'986 the Department advised the staff thati

there was,

.

.n.- a--i. 3 g.-- . , . - -.,,n e, ,.,+,a.,y -, , -,v- -- u --- , ..gn.
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... no evidence that the proposed
participation by EUA Power Company in the
Seabrook Units would either create or maintain
a situation inconsistent with the antitrust
laws under Section 105(c). We do not,
therefore, believe it is necessary for the
Commission to hold an antitrust hearing in
this matter. (Department of Justice advice
letter, p.1)

!,

The Department's letter was published in the rederal Register on

July 17, 1986 and provided for interested persons to request a
,.

hearing and file petitions to irjtervene. There were no such,
,

requests and the staf f issued an amendment (No. 9) to the Seabrook

construction permits authorizing the transfer of ownership

effective upon completion of the transfer of ownership shares which

was consummated on November 26, 1986. In this instance, there was

no need to apply the significant change threshold criteria to the

EUA Power amendment review and address the issue of whether the

Department of Justice should conduct the review or the staff should
_

issue a significant change determination because the. request for

ownership change occurred prior to issuance of the full power

operating license and consequently, the review involved an

amendment to the construction permit and followed construction

permit review procedures.

V. CEANGES AT SEABROOK AFTER ISSUANCE.OF THE IMITIAL OL

The instant amendment requests to transfer PSNH's ownership in

Seabrook ' to a proposed new entity, NAEC, and change the plant'

operator from New Hampshire Yankee - to a proposed new operating

*
.

._,,m _ . . ~ , . .. , . _ _ . - -c. , - _ , , ;w_r, _ _
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|
entity, HAEsco, represent direct outgrowths of the bankruptcy '

i

proceeding initiated by PSNH in January 1988. Though the

bankruptcy proceeding and PSNH's financial status are not the focus

of the instant review, it is significant to note that PSNH is

dependent upon Seabrook as its principal source of generating |
!

capacity and operating revenue. This dependence on one source of f
operating revenue left PSNH highly susceptible to fluctuations in

the business cycle that affect different regions of the country at ;

different periods in the cycle. During the mid 1980's commerce and i

industry in New England were growing dramatically. Economic growth
,

exceeded projections for planned electric generating capacityM
However, as rapidly as the New England economy. advanced in the mid ;

I1980's, it declined equally a fast in the late 1980's. PSNH filed

for bankruptcy in January 1988 and EUA Power Corporation, another !
>

Seabrook co-owner heavily dependent upon the sale of Seabrook power f
and energy, filed for bankruptcy in early 1991.

,

There were other factors that contributed to PSNH'S financial
difficulties in the 1980's, e.g., development and approval of

emergency evacuation plans for Seabrook :and state regulatory
proceedings involving allowance of.Seabrook costs-in PSNH'S rate

-

MEUA Associates, parent' company of Montaup: Electric company,
a co-owner of Seabrook, formed EUA Power Corporation specifically
' to purchase'a 12 percent-ownership share in Seabrook to meet an
unexpected strong demand for electric power in New England during

,

the late 1980's.and 1990's. John F.G. Eichorn, chairman of EUA 1

- Associates, was ' quoted by the Providence, Rhode Island Journal
)newspaper, as citing NEPOOL. electricity demand estimates showing "a

serious shortfall developing in New England,- which we at:EUA are ,

!

determined to help eliminate." Journal, April 10, 1986.- |

|
4
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base. All of these factors culminated in PSNH filing for

bankruptcy and the resultant proposal by NU to acquire PSNH. T'he

proposals adding a new owner and a new operator of the Seabrook

facility are the principal changes the staff nuss address in its
post OL significant change antitrust review. The staff must

determine whether the new owner or the new operator will create or
:

maintain a situation inconsistent with the antitrust laws.

|

VI. FERC AND BEC REVIE1tB l
!

Pursuant to the requirements and jurisdiction of both the Federal

Power Act and the Public Utilities Holding company Act of 1935, NU

filed applications with the Federal Energy Regulatory Commission

(FERC), on January 5, 1990, and the Securities and Exchange

Commission (SEC), on October 5, 1989, respectively, seeking

approval of its proposed merger with PSNH. 3n light of the fact

that similar competitive issues are currently being addressed in

proceedings at the FERC and SEC and that the findings reached in

the FERC and SEC proceedings will be considered by the staff, a

brief synopsis of these proceedings follows.

A. FERC Proceeding

'
.

Northeast Utilities, acting through a service company called NUSCO,

sought approval under Section 203 of the Federal Power Act

(enforced by the FERC) to acquire the jurisdictional assets of
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PSNH. Section 203 of the Federal Power Act (FPA) requires the FERC

to make a determination as to whether the proposed acquisition or

merger will be consistent with the public interent. Though the FPA

does not specifically charge the FERC with weighing the competitive

implications of the merger or acquisition in terms of injury to

competition or the competitive process in identifiable markets, in

the recent past, the FERC has considered these competitive concerns

as inputs to its ultimate determination as to whether the

combination creates more benefits than costs, i.e., is in the

public interest.

'

on March 2, 1990, the FERC issued an order granting intervention

by all requesting parties and also granted a NU motion to expedite

the hearing schedule by requiring that an initial decision be

issued no later than December 31, 1990.- Atter extensive discovery,

depositions and oral argument, the FERC administrative law judge

(AIJ), Jerome Nelson, issued an initial decision on December 20,

1990."

""On March 7, 1990, NU submitted its direct case, which
consisted of the prepared testimony and exhibits of six hitnesses.
After extensive discovery, including numerous depositions of NU,
Staff, intervenor and third party. witnesses, the staff and

.

intervanors filed their respective direct cases on May. 25,- 1990.
The direct cases of staff and intervenors included the prepared
testimony and exhibits of 49 witnesses. On June 25, 1990, Staff
and intervanors filed cross-rebuttal cases through the prepared
testimony and exhibits of 19 witnesses. On July 20, 1990, .NU filed
its rebuttal case through the prepared testimony and exhibits of 12
witnesses. Twenty-five days of hearings were held during August-
and September of 1990.. , Thirty-five witnesses were cross-examined,
and 809 exhibits were admitted into evidence. Briefs and reply
briefs were filed in-October of 1990. Four days of oral argument
ended on~ November 13, 1990." (AIJ Initial Decision, p. 6) .

.

'

,

, , -.w-- - - - - ,- ,,.
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The AtJ made several findings in his initial decision, however, the
>

findings most relevant to the NRC post OL amendment review concern

the effect the merger will have on the New England bulk power '

services market. The A1J's initial decision indicated that without i

'

a detailed met of merger conditions, the "NU-PSNH merger would have
.

anti-competitive consequences." The ALJ found that, |

t

the merger would have anticoupatitive impacts ,

by giving the merged company vast competitive
strength in selling and- transmitting bulk ;

power in New England, and in a regional '
'

submarket called " Eastern RENVEC" -(Rhode
Island and Eastern Massachusetts). (Jd.,

p.15)

The AIJ . indicated that the merged company will control 92 percent

of the transmission capacity presently serving New England. ,

,

This control would give the merged company-the
power to demand excessive charges for
transmission, or to deny-it altogether, while
favoring its own excess -- generation at high- :

prices. (Jd., p. 16)

The AIJ concluded that merged NU-PSNH will control the principal
|
.

transmission access routes from northern-New England to_ southern

New England- as well as 72 percent of the HeWL York,_ New England--

transmission corridor path.--

- - -!
Because PSNH " controls the onlyJtransmission >

"
lines linking Maine and-New Brunswick to the *

rest of .New . England"..., . Eastern RENVEC;
utilities will necessarily have to' deal.with
the merged company in order to get: power from
those areas.- The merged company's ; control

i

, . . , , , . - . .,.,n. , , -. , - , , , , e
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fvould also extend to access from New York...
NU controls 72% of the New York-New England -

" interface"... and needs only a small portion
of that share for its own use. (Jd.)

The A1J's initial decision recommended that the TERC approve the

merger only if specific merger conditions were agreed upon by the

merging parties. There are two principal conditions discussed by
.

the A1J designed specifically to address the new NU-PSNH's market

power and particularly any potential for abuse of this newly
created market power vis-a-vis other power systems in New Fugland. }
The first condition is basically a rework of a proposal initially
offered by NU-PSNH dealing with the merged company's policy

regarding transmission over its power grid. A set of General

Transmission Commitments was developed by the AIJ which dealt with ;

various degrees of priority access and time horizons depending upon
'

the individual power supply situation in question. This policy

commitment, according to the A1J, would reassure non-dominant power

systems in New England a form of meaningful access to _ the

transmission f acilities required to fulfill their 1,ulk power supply

requirements.

The second major condition that addresses the -transmission- ,

dominance of the new NU-PSNH is termed the, "New Hampshire corridor

Proposal." This proposal serves to open up the flow'of power from
Canada to New England and from northern New England to the heavily-

populated southeastern portion of New England. The Corridor

Proposal allocated a total of 400 NW of transmission capacity with ',

l

:

.

_
-

y ., y r" * + ' '
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200 MW allocated to New England Power Company and 200 MW allocated

to southern New England utilities. These two transmission

proposals recommended by the FERC AIJ are the most relevant to the

staff's review of New Hampshire Yankee's requests to change

ownership and the operator of the Seabrook facility.

On August 9, 1991, the FERC conditionally approved the NU merger

with PSNH. To mitigate the merger's l'ikely anticompetitive

ef fects, the FERC strengthened NU's General Transmission Commitment

and noted that it will construe NU's voluntary commitment very

strictly. NU can not give higher priority to its own non-firm use

than to third party requests for firm wheeling in allocating

existing transmission capacity. The FERC also ruled that

independent power producers and qualifying facilities are eligible

for transmission access on the New Hampshire Corridor. See

Northeast Utilities Service Company (Re Public Service company of

New Hampshit , FERC slip op. No. 364 (August.9, 1991).

B. SEC Proceeding

NU filed an application with the SEC for approval under the Public

Utility Holding Company Act of 1935-(PUHCA) of its proposed merger

with PSNH. The SEC issued a notice of the filing of the

application _ on February 2, 1990 (Holding Co. Act Release . No.

25032). Fourteen hearing requests from 41 separate entities were

received and four of these requests, representing 21. entities, were;

|

|

|
-

..
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subsequently withdrawn. Moreover, eight entitles filed comments or

notices of appearance. The segment of the SEC review most relevant

to staff's post OL amendment review revolves around section ;

10 (b) (1) of the PU.tCA that requires the SEC to consider possible

anticompetitive effects of the proposed NU-PSNH acquisition. The I

|

SEC in a Memorandum Opinion dated December 21, 1990 approved NU's

proposed acquisition of PSNH--indicating that all PUHCA

requirements, including Section 10(b) (1), had been fulfilled. In

its initial decision, the SEC stated that, |

Given the approximate size of the Northeast--
PSNH system and the resultant economic
benefits discussed herein. . . , we conclude that
the Acquisition does not tend towards the
concentration of control of public utility ,

'companies 'of a kind, or to the extent,
detrimental to the public interest or the
interest of- investors or consumers as to
require disapproval under section 10(b) (1) .
Section 10(b) (1) is satisfied. (SEC Initial
Decision, p. 40)

The SEC's analysis, as reflected in its initial decision, considers

the economic benefits associated with a merged NU-PSNH and not so

much the potential for abuse of market power that may be enhanced

by the merger. The initial decision states that.the,
,

i

transfer to North Atlantic' will merely move
the asset from one - Northeast subsidiary to
another and should have no impact on
competitive conditions. (Jd., p.58)

The SEC order approving the merger was appealed by two intervanors

in th'a SEC proceeding--the City of Helyoke Gas and Electric
h

_-- _ - .
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| Department and the Massachusetts Municipal Wholesale Electric
|

Company (petitioners). Petitioners filed a request for rehearing

of the initial decision, arguing that the SEC erred in approving *

the NU-PSNH acquisition by failing to provide sufficient analysis

of the anticompetitive effects of the acquisition. Petitioners

based much of their argument for rehearing upon the FERC ALJ's

December 20, 1990 decision which indicated that an unconditioned

NU-PSNH merger would have significant anticompetitive effects upon

the New England bulk power services market.

In a supplemental Memorandum opinion and Order (Supplemental

Memorandum) dated March 15, 1991, the SEC granted petitioners ai

l
reconsideration of the SEC's initial decision.

In our December order, we recognized that the
Acquisition would decrease competition, but
concluded that the Acquisition's benefits
would outweigh its anticompetitive effects.
The petitioners challenge this determination,
arguing that the Commission ignored the
anticompetitive effects of the merged
company's control of transmission facilities
and surplus power. (supplemental Memorandum,
p.3)

.

The SEC's Supplemental . Memorandum indicated that its initial

decision focused more on the size and-corporate structure of NU-

PSNH rather than the merged company's ability to control access to
,

transmission or excess capacity. The Supplemental Memorandum

stated that even though the _SEC's principal focus was on the size

and structure'of the merged company, the competitive access issues .

. .. , . - . .-
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were considered and the SEC concluded that, "The merged company's

control of both transmission lines and surplus bulk power raises

the potential for anticompetitive behavior." (Supplemental

Memorandum, p.5) However, the SEC relied upon the transmission

commitments made by NU to mitigate any possible anticompetitive

ef f ects of the merger.12

The Supplemental Memorandum recognized that both the SEC and the

FERC "have statutory responsibilities with -respect- to the
.

anticompetitive consequences of mergers in the public-utility

industry". (Jd., p.6). However, the SEC also recognized that the

focus of the Federal Power Act and the public Utility Holding ,

.

Company Act are different in that each agency pursues

administration of each act with dif ferent goals for regulating

members of the electric utility indu'stry. As a result, the SEC

deferred the question of anticompetitive consequences and its

ultimate approval of the proposed merger to the FERC.

Because the FPA- is directed at . operational
issues, including transmission access and bulk
power supply, the~ expertise and technical |

ability for resolving the types -of
anticompetitive issues raised -by the
petitioners lie principally .with the FERC.
When the Commission, (SEC), in determining-
whether there is an ' undue . concentration of
control, identifies such issues, we can look

_

12 The initial FERC decision-found the commitments made by NU |
to be insufficient to remedy the potential anticompetitive effects

'

of the' merger and recommended additional terms and conditions be-
impomad upon the merged company as a condition for FERC approval of
the merger.: .

4

i
.
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to the FERC's expertise for an appropriate
resolution of these issues. Accordingly, we
condition our approval of the acquisition upon
the issuance by the FERC of a final order
approving the merger under section 203 of the
FPA. (Jd., p.9)

VII. AMENDMENT KPPLICATIONS COMMENTS RECEIVED BY TEE STAFF

The staff, in accordance with 10 C.F.R. $ 2.101(e) (1) , published

receipt of New Hampshire Yankee's request to amend the'Seabrook OL

in the Federal Register and provided interested parties - the

opportunity to comment on the antitrust issues raised by ' the-

proposed acquisition on February:28,1 1991.13 The staff; received

comments from the following entitles or their. representatives: 1)

New Hampshire Electric . cooperative (April - .1, -1991,); 2)

Hassachusetts Municipal Wholesale Electric Company (April 1,1991);

3) City of Holyoke Gas and Electric Department (April 1,1991); 4)

Hudson Light and Power Department (April |4, '1991); and 5) Taunton.

Municipal Lighting Plant (AprilE10, 1991). By-letter _ dated-April

22, 1991, counsel for Connecticut LightLand Power Company and PSNH

L
responded to these comments." The comments-fronLparticipants in-

the FERC and SEC proceeding by and-large airrored the positions-

taken by . the commenters . in those proceedings. The comments

13A similar notice'regarding the changefinioperator from New
'

|-

| Hampshire Yankee to NAESCO, was published inLthe federal Register-
t- on March 6, 1991.

" By Lletter' dated - June 13, 1991,: City? of Holyoke - Gasj and '
- Electric Department = . (HG&E) . replied ' to - the - Connecticut Light J and-
- Power (CL&P).and PSNH response. By letter dated ' July:9; 1991, CL&P ~
and PSNH.' responded to theEHG&E reply.. By_ letter dated' July 22,
1991, HG&E replied to the-CL&P and PSNH July. 9, 19917 response..

. _

*WW W4 L
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received are summarized below with the staff analysis of each

comment.

A. New Hampshire Electric Cooperative (NHEC)

Comment

NhEC is a transmission dependent utility (TDU), i.e., " entirely

dependent on NU or PSNH for their bulk power transmission needs".

NHEC states that without access to NU's or PSNH's transmission
f acilities it cannot actively compete in the New England wholesale

bulk power services market. NHEC asserts that the proposed

acquisition of PSNH by NU will- concentrate its only source of

essential transmission service in the hands of its principal

competitor. NHEC cites the initial FERC decision as evidence that

the proposed merger, if unconditioned, will have an adverse impact

on the competitive process in the New England bulk power services

market. NHEC also states that recent-developments which have not

been a part of the FERC record are relevant to the NRC review

associated with the Seabrook post OL amendment applications.

NHEC wishes to purchase partial requirements power from another

supplier, New Dyland Power Company - (NEP),- rather than PSNH. NHEC

and NEP entered- into a long-term power supply: contract on

L January 9,1991; however, NHEC needs . access to PSNH's transmission
,

grid to receive the NEP power. PSNH has indicated that NHEC is

contractually prohibited from' taking any . other off system power
,

purchases during the term of:its power supply contract with PSNH-
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and as a result PSNH would not approve use of (:s transmit tier. grid

until the contractual dispute between PSNH and NMEC is rescived.

NHEC contends that the proposed acquisition of PSNH by NU is

anticompetitive and under the NRC's Summer. criteria, represents a

"significant change". NHEC seeks relief by requiring NU to,

. commit before this Commission that it. .

will provide NHEC all transmission needed for
NHEC to purchase power from other

, *
sources . . . .

Staff Analysis

The staf f believes-that the issue described by NHEC in its April 1,

1991 filing to the staff primarily involves a contract dispute with

PSNH and NU over transmission rights pertaining to power purchases

by NHEC from Ncw Brunswick. Presently, NHEC is taking partial
!

| requirements wholesale power from PSNH under-a 1981 contract. A

dispute has arisen between NHEC and - PSNH (now NU,- given its

proposed acquisition of PSNH) regarding the terms under which the

contract can be terminated. PSNH states that the contract requires
|

NHEC to provide five years notice prior to cancelling the contract

and switching to a different supplier. NHEC states that the
1

contract provides for termination upon NHEC joining NEPOOL and that

the recent - NMEC-NEP purchase agreement and NHEC's ownership

interest in~Seabrook provide the basis for NEPOOL membership..

This contract dispute, which forms the linchpin for NHEC's argument

*
.

r a
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that it is dependent upon NU's transmission grid is presently being

interpreted before the FERC. The staff believes that it .is

appropriate for this dispute to be resolved under the auspices of
the FERC's jurisdiction over wholesale power and transmission

tariffs and the terms and conditions associated with such

agreements. The staff sees no need for the NRC to enter into a
contract dispute that is under review by the FERC. Should the

PSNH-NHEC contract dispute be resolved in NHEC's favor, i.e.,

l enabling NHEC to terminate the contract without giving a five' yeary
(

notice, the merger condition recommended by the FERC AIJ and'

commitments made by NU to provide transmission dependent utilities

transmission services (cf., PSNH and Connecticut Power & Light

Company Comme ts to NRC staff dated April 22, 1991, pp. 29-30),

|
should adequately resolve the-competitive concerns raised by NHEC.

B. Massachusetts Municipal Wholesale Electric Company (MMWEC)

Comment

MMWEC is a co-owner (11.5934%) of the Seabrook plant. In its

comments to the NRC, MMWEC states that the proposed' acquisition of

PSNH by- NU .is anticompetitive, notwithstanding- the merger

conditions recommended by . the FERC AIJ, and suggests that- the

Director of the office of Nuclear Reactor Regulation find, pursuant
|

to Summer, that- significant changes have occurred 'since the
i

Attorney General's advice letter was. issued in December 1973.

MMWEC contends that the standard of review of mergers required.by

,- , - - ,
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the FERC under the FPA is different than that required by the NRC

under the Atomic Energy Act. MMWEC states that this difference <

permits anticompetitive acquisitions under the FPA if it is

determined that the public interest is served by the acquisition
~ ddress the competitive(or merger), whereas the NRC must a

implications of activities of licensees " irrespective of any

compelling public interest." (MMWEC comments, p.3)

Moreover, MMWEC requests the NRC to address the anticompetitive

aspects of NU's management and operation of Seabrook--an area not

covered 'in the. FERC AIJ's initial decision. According to MMWEC,

NU is executing a plan whereby it has
separated the Seabrook management -function and
ownership function from each other and.
utilized its market power to insulate itself,
those functions and its other affiliates from
any liability, except - liability imposed by
willful misconduct. (Jd., p.5)

!
i MMWEC's concerns revolve around a July 19, 1990 agreement reached

among Seabrook owners .- holding approximately 70 percent of the

facility. This agreement provides for the transfer of the managing.'

and operating agent from New Hampshire Yankee'to a proposed wholly

|- owned NU subsidiary, NAESCO. An exculpatory clause in the' July 19,

|
1990 agreement,-according to MMWEC,.

i

. . would not'- only . free NAESCO and .its.

affiliates from harm done directly to MMWEC
but also from responsibility for third. party
claims by others against MMWEC for any-harm-
related to Seabrook. MMWEC cannot insure any

- _ - _ _ _ _ - _
.-
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'

F . -
- 'reckless or negligent conduct of the Managing

Agent or its affiliates. (Jd. ) - |
i

IMhWEC requests.the NRC to act to prevent NU from maintaining a
,

situation inconsistent with the antitrust _ laws. MMWEC suggests
;

'
that the NRC condition'the approval of the license transfer to

" require appropriate amendment of the Joint ownership Agreement and

to prohibit - NAECO, & NAESCO and' their affiliates . fgc%- freeing-

,

* i

themselves from liability for misconduct." (Id., p.6)
,

Staff Analysis
,

MMWEC's principal-concern is that:NU used its market power in an

anticompetitive manner in formulating _a' July 19, 1990 agreement-

that established parameters by which the .Seabrook'f acility would be
.

'

managed and~ operated. Moreover, MMWEC asserts that this'sgreement

frees, ,

.

. .NAESCO and its affiliates'from-. -

harm done directly to-MMWEC but,also-
from responsibility;for third: party-:
claims =by-others against=MMWEC for
any harm r' elated- : to . - Seabrook. '_
(MMWEC comments,xp.-5)

i
- MMWEC.has f ailed- to show how NU has used (abused)7 its market power-- .

.

:

L in bulk power services in formulating an agreement to install a new'

'

_ managing agent'for Seabrook. MMWEC asks the NRC to condition the.
'

.

-license . ~ transf er by; requiring - amendment ' of - the ?Seabrook 1 " Joint--

Ownership-Agreement",,.to,~ effectively, make.NAEco and|NAESCO more:

accountable for their) actions - pursuant 'to?theirT ownership ands

operation of the Seabrook facility respectively. . Based-upon the
-

~

- t

I

k
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,

data available to the staf f, it appears as though the July 19, 1990 ._

agreement was consummated in conformance with the Seabrook Joint

Ownership Agreement, as amended, and not as a result of any abuse ' !

.. !

of market power on the part of NU. The staf f believes _ MMWEC's

concerns over the degree of liability it must absorb should NAESCO '

in any way mismanage Seabrook are concerns-of a contractual, not_

competitive, nature and should be raised and addressed before an: i

appropriate forum for these matters,.not the NRC.
; -

Moreover, as recognized by MMWEC at page'three of its comments, the f
;

staff considered the possibility of a new plant operator having'an

influence over competitive _ options of the new owners of.Seabrook.
t

For this--reason, af ter discussions with the- staf f,| NAESCO agreed to

a license condition- divorcing itself-_from- the marketin'g or
'

; brokering of power or-energy produced by-;Seabrook. The license

condition was designed to eliminate NAESCO's ability-.to' exercise

any= market power, if evident, and obviated =the needLto conduct;a-
1

further competitive reviewt -of NAESCO.- For the1 reasons stated- -

above, MMWEC's request to condition the Seabrook license that frees- .

j. -it from NAESCO's liability'should be denied.

I C. City Of'Holyoke. Gas & Electric Departmeht[(HG&E)

Comment

L HGEE 'is a municipally - owned - electric ~ system - serving primarily--

western Massachusetts. "HG&E lies within the service territory of

Western Massachusetts- Electric ' Company ("WMECO"),f a wholly-owned
I

- . ', ,.n -,,,...,,,,,-n ww,- s - . + v-+u , ..v.or.-V,* ev - .,- + w,-
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subsidiary of NU." (HG&E comments, p.2) HG&E generates. no power _ on ,

its own and relies heavily on the transmission facilities of PSNH . I

~

to supply approximately 36 percent of its load Lfrom the Point,

- 1

Lepreau nuclear plant in New Brunswick, Canada. According to HG&E, . |

:

.

The increase in-control that the merged entity ;j
will exercise _ over generation -(including-power *

f rom . .Seabrook) and transmission- capacity -in
New England represents ~a "significant change"
from the activities of the currentilicensee--

_

an; independent PSNH.- (HG&E comments, p.3) . ,

;

HG&E contends that NU-PSNH willE wield significantlyL aore . market ~ t

f
^

"

power than a stand alone PSNH-and given the--existing competitive

relationship between HG&E and - ; NU , the merged: entity, without

adequate license conditions and structural - alterations in - the'
'

market, will-be able to severely restrict or at a minimum,-control
the cost effectiveness of a large portion of its:. power supply _that

presently flows -over PSNH's. transmission f acilitiesi from - New

Brunswick.

'

. Control over: generation- capacity greatly'

reduces the- opportunities. .-available to-

purchase E power from . otherL: utilities 'in- the
region'; ; control over transmission capacity
eliminates.or reduces the ability of'HG&E and-
others- to . purchase--power .from = utilities ;'

outside of New England.. T(Id., p. 6)

Moreoveir,--HG&E asserts;that many?of the. benefits / associated with

NEPOOL' operation--identified by thel Department of Justice e,nd' the

staf f in previous reviewis--may- be negated:by tthe merged company's
'

~ sufficient veto voting. power" over propos'als .put' forth by the*

.

.--y .-- * gg 4-. ..~w, -y-. m yy' 6 ---ees. , ,y-,y f.g. m. ,. g., - gv, .cy. 4 c.~ e gy,y
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NEPOOL Management - Committee. HG&E characterizes this change in

market power as a "significant change" requiring a full review of 3

the antitrust impacts of the proposed merger, including an analysis

by the Attorney General of the antitrust impact of the proposed
license transfer.

HG&E addresses ongoing reviews of NU's proposed acquisition of PSNH
,

before other federal agencies and concludes that NRC's antitrust
review mandate in Section 105c of the Atomic. Energy Act' arre

clearly relates to review of anticompetitive conduct whereas the '

reviews at the FERC and SEC seem to be more public interest-

oriented. Consequently, HG&E asserts that the NRC should not

assume that these other reviews will- adequately condition the

proposed merger to remedy the serious competitive issues.that the

merger would create. HG&E urges the NRC to deny-the proposed

merger, yet if approved, suggests that NRC require prior approval

by - the FERC and SEC, and in addition, 1) require NU-PSNH to

I transmit Point Lepreau power to HG&E for the term of any extended

HG&E/ Point Lepreau power supply contract with equivalent terms to

its current contract, and 2)' require NU to divest-its subsidiary, ,

Holyoke Water Power Company (HWP) or. consolidate HWP-into another

NU subsidiary, Western Massachusetts Electric Company, thereby ,

subjecting HWP to state regulation as a public utility,
i

!' Staff Analysis

|

| HGEE asks the NRC to initiate a full antitrust review of the
I

| proposed merger, considering all of the antitrust effects of the

1
1

\ .
,
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proposed merger pursuant to Section 105c of the Atomic Energy Act.

"Such review would include an analysis by the Attorney General of

the antitrust impact of the proposed license transfer. 42 U.S.C.

SEC.2135" (HG&G comments, P.3) At the conclusion of such a review,
'

HG&E recommends that the NRC deny the proposed license transfer or

approve the transfer with license conditions over and above those

recommended by the FERC ALJ.

As indicated supra (cf., Section III herein),_the staff takes into
consideration the record establised during relatedLfederal agency

reviews of the change in ownership. The FERC proceeding and the

accompanying recommendations for competition enhancing merger

conditions were factors the' staff considered in evaluating the

instant proposals under the significant change criteria. The staff

believes the presence of license conditions recommended by the FERC
|'

mitigates the possibility of anticompetitive' effects' ensuing from

such_a merger as well as the'need for a-more formal antitrust

review by the Department of Justice._ For the reasons stated above,
_

.

the staff recommends denying HG&E's requests to deny the proposed

merger or initiate a-formal antitrust review that incorporates an

analysis by the Attorney _ General.

Considering the. license f conditions associatedivith the : proposed
j

, acquisition of PSNH by NU, the staff recommends denying in part and

approving in part_ HG&E's request to attach' the FERC and SEC merger

-conditions and impose two-additional conditions.as a requirement

_ . . _. . _ . , ,_-
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for consummation of the acquisition. The staff has relied heavily

on the record established to date in the FERC proceeding and .in

light of the.procompetitive merger conditions proposed by the FERC

ALJ would recommend approval of the license transfer. The SEC in

its Supplemental Hemorandum Opinion dated March 21, 1991 deferred

its ruling on the competitive aspects of the proposed merger to the

TERC.

The staf f recommends denying HG&E's request to the NRC to condition

the license transfer upon two additional requirements, one

providing, in effect, a life of service transmission contract for
HG&E's Point Lepreau power and another requiring NU to divest a

wholly owned subsidiary in competition with HG&E. There has been

nothing established in the FERC record or in the instant proceeding

that indicates that HG&E would have been able to renew its
transmission contract with PSNH or its power. supply contract with

New Brunswick upon termination of the existing contracts in 1994.
|
1

NU, as PSNH's parent company, has not indicated that it plans to

|
deny HG&E transmission capacity to New Brunswick after the proposed

! merger is consummated. NU has stated that this transmission
corridor to New Brunswick will be offered to "all comers," as it

were. It appears as though HGEE will be in competition with other

potential buyers of Point Lepreau power for both transmission and-

power and energy. The staff sees no reason to assist HG&E over any

other competitor in this regard. Should HG&E enter into . a

transmission contract with NU-PSNH and find the terms and
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conditions in any way anticompetitive, the-staf f believes the FERC - !

is Lthe proper- forum for resolution of tarif f-' issues. The-FERCi

initial decision recognized the increase in market power resulting

from the NU-PSNH acquisition, yet recommended conditions to j
;

mitigate any abuse of this newfound power. ,

r

The merged company -- with - vast power over
5transmission and control of surplus power _--

must of fer' viable wheelina service. in order to--

alleviate : potential' anti-competitive
consequences._-(FERC Initial. Division, p. 48).

(Emphasis added).
_

Morecver, the FERC A1J approved the request by HG&E 'to require -WU-

to establish:the position of " ombudsman" to review NU's servic'e and
.

i

.. eliminate the_ possibility of _ any anticompetitive consequences

resulting from NU's substant'ial market' power in' transmission-'and

surplus power in the'New-England market.- Additionally,nthe-FERC.

AIJ indicated that, _

'

The ombudsman is' ~ not the only~ avenue (for
-dissatisfled customers.. The: Commission's'

'

Enforcement-Task-Force maintains'a~" hotline"-4

...'through which complaints-can.be received.
(FERC Initial-Decision,. p. 49)

.

The ' 'sta f f believes these actions 2 taken by- the L FERC. . adequately :
,

'

address ~NGEE's' concerns over abuse Jof e NU's post.1- merger market 1

power; For this reason,ftheistaff'does not bell' eve that HG&E has--

established . a basis' for - the istaff ? to " conclude ithat i here lis a-t

.significant change'tarranting.an antitrust < review.; Furthermore,i

_there-is no' basis for the staff unilaterallyftoLimposeLconditions-
.

A

+ )
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,

on the transfer of the license providing . for a life of service
P

transmission contract.

Regarding HG&E's second condition, the staff believes that no
record has been established to justify HG&E's request to divest

Holyoke Water Power company from NU. According'to the FERC initial

decision, "The City [HG&E) is covered by the protection _given_the

TDUs, and is entitled to no more in this regard." (FERC Initial

Decision, p. 50) Accordingly, divestiture of HWP does not seem

warranted solely to, " eliminate NU's incentive- to eliminate injury

to HG&E...." (HG&E comments, p. 10; emphasis added). The staff

recommends denying HG&E's request to divest HWP from NU.

!
|

D. Hudson and Taunton

Cominent
| . .

The Taunton Municipal Lighting Plant (Taunton) and the-Hudson
|

|
Light and Power Department. (Hudson) are both owners:of the Seabrook

facility. Taunton'and Hudson are both members of the Massachusetts

Municipal Wholesale Electric Company and both have' requested the

-NRC to adopt MMWEC's comments submitted to the NRC _via letter dated

April 1, 1991.

Staff Analysis

As indicated supra, the. staff recommended denying MMWEC's request'.

to further condition the Seabrook-operating license to. free MMWEC

from'any liability to existing owners that may | result from the-

proposed license transfer. In light of the fact-that : Hudson and

.

4 + - --m.. , y -- y wy
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Taunton adopted MMWEC's commentis, the staff also' recommends that

their requests be denied.
.;.

4

VIII. NRC STAFF FINDINGS

A. Change In ownership ,

|

.

The ownership transfer of over 35 percent of Seabrook potentially

represents -a change in the degree of control over the- operathn of

the nuclear facility. However, as' indicated' supra, the FERC has

considered the anticompetitive consequences of the' proposed. merger

and a set of extensive merger conditions was-proposed:by the FERC. ,

administrative law judge regarding New Hampshire Yankee's proposals :

to transfer ownership and operation of the-Seabrook facility. 1In'

this regard,- -the staff has relied heavily- upon the record

established' in the FERC initial f decision -- in its ~ review of-the- i

instant . amendment! applications. The FERC merger conditions'were [

designed = specifically to ' mitigate .any' potentia 1T: competitive-

problems associated with the proposed acquisition offPSNH'by NU.

The staff has reviewed the proposed transfer'of ownership share-in

the Seabrook facility from-PSNH to NU forLeignificant1 change'since:
!-
'

the - last antitrust review of; the - Seabrook licensees, - using . the -
-

.

criteria discussed:by_the Commission in-Summer.-.(cf. Section III.

herein)- The amendment request was dated November- 13 , 199 0, - - af ter.'

the previous : antitrust : review of-- the - facility : and' therefore the -
.

-

=1.

.

_I
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- . - - - .

-.

4

-42-

first Summer criterion, that the change has occurred since the last

antitrust review, is satisfied. The second Summer criterion is

satisfied in that the change is the result of the bankruptcy
.

proceeding initiated by PSNH in January 1988 and as such' is
" reasonably attributable to the licensee (s) in the sense that the

licensee (s) ha[ve) had sufficient causal relationship to the change
that it would not be unfair to permit it to trigger a second

antitrust review." Summer, 13 NRC at 871.

.

This leaves for consideration the third Summer criterion, that the

change has antitrust implications that would be likely to warrant

commission remedy. The Commission in Summer adopted the staff's

view that application of the third criterion should result in
termination of NRC antitrust reviews where the changes are pro-

competitive or have de minimis anticompetitive effects. See Id.

at 872. The Commission further stated "the third criterion-does

,

not evaluate the. change in isolation deciding only whether it is
1

pro or anticompetitive. It also requires evaluation:of unchanged

aspects of the competitive structure in relation to the change to

determine significance." Id.

The staff believes that the record ' dt.veloped in the FERC

proceeding involving the NU-PSNH acquisition adequately: portrays

the competitive situation in the New England bulk power services
market and that the anticompetitive aspects of the proposed changes

are being addressed in - the FERC proceeding. The staff further

~
.

, a- - - s
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believes that the actions being taken by the FERC will adequately

address concerns regarding the anticompetitive effects of NU's post
,

merger market power such that the change in. ownership as. approved

by the FERC will not have implications that'warrantTa Commission

remedy. Consequently, the third Summer criterion has not been

satisfied.

,

Each of the significant change criteria diecussed--in Summer must be '

met to make an af firmative significant - cha.3ge finding. In this
,

instance, the third criterion has not been: met.
.

3 ,

B. - Addition Of Non-Owner Operator- "
-

,

In light of the license condition developed by the staff and agreed -
,

to by NU, NAESCO_(the proposed new plant-operator), and the other

Seabrook licensees, prohibiting NAESCO from marketing:or brokering
.

- power or energy produced from: the 'seabrook:- plant 1 and: holding all

other seabrook licensees responsible for NAESCO's actions pursuant

to marketing or brokering of seabrook power, the staff believes the

change in-plant-operator from New Hampshirc Yankee to:NAESCO:will
.

not have antitrustLrelevance.-

IX. CONCLUSION '

For the reasons discussed'above, and after. consultation _.with the

DOJ, the - staf f ' recommends that '' the .' Director. ' of t h e ' O f f i c e -' o f-~
>

s
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Nuclear Reactor Regulation conclude that further NRC antitrust

review of the proposed - change in -' ownership- detailed in -the

licensee's amendment application dated November-13, 1990,-is not

advisable in that, based on the information received and reviewed,

a finding of no significant change is warranted. The staff further
,

has determined that antitrust' issues are not raised by the request

to add NAESCO as a non-owner operator to the Seabrook license.
,

.

4

|
_ ._ .- .



.

. .

Februasy 13, 1992
.

Docket No. 50-443A

Daniel I. Davidson, Esq.
Spiegel and McDiarmid
1350 New York Avenue, N.W.
Washington, D.C. 20005

Re: Seabrook Nuclear Station, Unit 1:
No Significant Antitrust Change Finding

Dear Mr. Davidson:

Pursuant to the antitrust review of the anticipated corporate
combination between Northeast Utilities and Public Service
Company of New Hampshire and the proposed change in ownership in
Seabrook Unit 1 that will result from this combination, the
Director of the Office of Nuclear Reactor Regulation has made a
finding in accordance with Section 105c(2) of the Atomic Energy
Act of 1954, as amended, that no significant antitrust changes
have occurred subsequent to the previous antitrust review of
Unit 1 of the Seabrook Nuclear Station.

This finding is subject to reevaluation if a member of .e public
requests same in response to publication of the finding _'.theFederal Reaistet. A copy of the notice that is being transmitted
to the Federal Reaister and a copy of the Staff Review pursuant
to Unit 1 of the Seabrook Nuclear Station are enclosed for yourinformation.

Sincerely,
Willia (oricinal signed by)--m #. Lambe
Antitrust Policy. Analyst
Policy Development and Technical
Support Branch

Program Management, Policy Development
and Analysis Staff

office of Nuclear Reactor Regulation
Enclosures:
As stated

DISTRIBUTION: [DAVIDSON)
Docket File 50-443A WLAMBE w/o enclosurePTSB Reading Filo DNASH w/o enclosureNRCPDR

:LPDRL GHOLLER, OGC, w/o enclosure
GEDISON w/o: enclosure
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5 .. t WASHINGTON, D. C. 20$$5
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'%
February 13, 1992 - |.....

Docket No. 50-443A
E

Daniel I. Davidson, Esq.
Spiegel and McDiarmid '

1350 New York Avenue,=N.W. |
Washington, D.C.-20005

Re: Seabrook Nuclear Station, Unit 1: !

No Significant Antitrust Change Finding

. Dear Mr.-Davidson: ,

Pursuant to the antitrust review of.the anticipated corporate
combination-between Northeast Utilities and Public-Service
Company of.New Hampshire and-the proposed changeJin ownership [in
Seabrook Unit.1 that will result from this combination, the
Director.of the Office of Nuclear Reactor Regulation has made a--

finding in accordance with Section-105c(2) of"the Atomic: Energy
Act of 1954, as amended, that no significant antitrust. changes
have occurred subsequent 1to the previous antitrust--review of i.

. Unit-1 of'the Seabrook Nuclear Station.

This finding is subject to reevaluation if a member"of the public
requests-same in response to publication of the' finding in~the
Eederal Reaister. . A copy;of the notice that|is being transmitted
to the Federal Reaister and a copy of.the Staff-Review pursuant

^

to Unit'l of the Seabrook Nuclear StationLare enclosed.for your
information.

,

Sincerely,=

$49V
'

, . ,

Willia M. Lam e
Antitr at Policy |Analysti
Policy Development'and-Technical- i

Support. Branch-
.

.

r

Program' Management,-Policy-Development'
'and Analysis-Staff.

' Office.ofLNuclear Reactor. Regulation ~-

Enclosures:-
As stated s
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NUCLEAR REGULATORY COMMISSION

DOCKET NO. 50-443A

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE, ET AL.

SEABROOK NUCLEAR STATION, UNIT 1

PROPOSED OWNERSHIP TRANSFER

NOTICE OF NO SIGNIFICANT ANTITRUST CHANGEj

AND TIME FOR FILING REOUESTS FOR REEVALUATION

The Director of the Office of Nuclear Reactor Regulation has made

a finding in accordance with section 105c(2) of the Atomic Energy,

Act of 1954, as amended, 42 U.S.C. 2135, that no significant

(antitrust) changes in the licensees' activities or proposed

activities have occurred as a result of the proposed change in

ownership of Unit 1 of the Seabrook Nuclear Station (Seabrook)

detailed in the licensee's amendment application dated November 13,

1991. The finding is as follows: -

Section 105c(2) of the Atomic Energy Act of 1954, as amended,

provides that an application for a license to operate a

utilization facility for which a construction permit was

issued under section 103 shall not undergo an antitrust review

unless the Commission determines that such review is advisable

on the -ground that significant changes in the licensee's

activities or proposed activities have occurred subsequent to

the previous antitrust review by the Attorney. General and- the
~

Commission in connection with the construction permit for the'

facility. The Commission has delegated the authority to make

DA
.

m4 t,
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the "significant change" determination to the Director, Of fice -

of Nuclear Reactor Regulation.

By application dated November 13, 1991, the Public-Service

Company of New Hampshire (PSNH or licensee), through its New'

Hampshire Yankee division, pursuant to 10 CFR 50.90, requested

the transfer of its '35.569424- ownership interest in- the

Seabrook Nuclear Power Station, Unit 1 (Seabrook) to a newly
,e

formed, wholly owned subsidiary of Northeast Utilities (NU).
.

This newly formed subsidiary will be called the North Atlantic
,

Energy Corporation (NAEC).- The Seabrook construction permit

antitrust review was completed- in 1973 'and the operating _

license antitrust review of Seabrook was completed in.1986.

The staffs of the Policy._ Development-and Technical Support

Branch, Office of Nuclear Reactor Regulation and the Office of

the General Counsel, hereinafter referred to as the " staff",
.

have jointly ' concluded, after consultation with the Department

of Justice, that the proposed change-in ownershipLis not_a

significant change under the criteria discussed by the

Commission in its Summer decisions (CLI-80-28 and CLI-81-14) .
:.

On February 28, 1991, ' the staff published ''in-E the' Federal-

Reaister (56 Fed. Reg. 8373) receipt of-the' licensee's request

to transfer its 35.56942% ownership _ interest in Seabrook to

NAEC. .This amendment request! is directly related .to the
'

|

| - proposed merger between NU and PSNH. The notice indicated the

, - ,
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reason for the transfer, stated that there were no anticipated
significant safety hazards as a result of the propos.ed

transfer and provided an opportunity for public comment on any

antitrust issues related to the proposed transfer. The staff

received comments ' rom several interested parties -- all of

which have been condidered and factored into this significant
change finding.

The staff reviewed the propos,ed transfer of PSNH's ownership
in the Seabrook facility to a wholly owned subsidiary of NU
for significant changes since the last antitrust review of

Seabrook, using the criteria discussed by the Commission in

its Summer decisions (CLI-80-28 and CLI-81-14). The staff

believes that the record developed to date in the proceeding

at the Federal Energy Regulatory Commission (FERC) involving
the proposed NU/PSNH merger adequately portrays the

competitive situation (s) in the markets served by the Seabrook

facility and that any anticompetitive aspects of the proposed

changes have been adequately addressed in the FERC proceeding.

Moreover, merger conditions designed to mitigate possible
anticompetitive affects of the proposed merger have been
developed in the FERC proceeding.. The staff further believes

that the FERC proceeding addressed the issue of adequately

protecting the interests of competing power systems and the
competitive process in the area served by the ' Seabrook

facility such that the changes will not have implications that

-

.
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warrant a Commission remedy. In reaching this conclusion, the

staff considered the structure of- the - electric utility
,

industry in New England and adjacent' areas-- and the~ events >

t

relevant to the-Seabrook Nuclear Power Station and Millstone

Nuclear Power Station, Unit' 3 construction permit and h
'

operating license reviews. For these reasons, and after-

consultation with the Department _ of - Justice, the staff : ;

,

recommends that 'a no'. affirmative -"significant; change"-

determination be' -made regarding: the proposed change- in

ownership detailed in the licensee's' amendment ! application
.~,

dated November 13,.1991.

Based upon the staff analysis, it is my_ finding that.there

have been- no "significant changes" in the licensees'.

activities or proposed activities'since the completion of the '

previous antitrust review. ,

Signed on February 9, 1992_by Thomas E. Murley, Director, of_the

Office of-Nuclear Reactor Regulation.

.

Any person whose interest may' be affected by this: finding may file,

with full particulars, a request for reevaluation with the Director!

of the Office- of Nuclear _. Reactor- Regulation,1 U.S. Nuclear'

Regulatory Commission ,f Washington,1DC 20555 within 30 days of 'the

initial -publication, of' this: notice -in the -. Federal Reaist'er. '

|- . Requests for reevaluation ofc .the no .significant change

-

i
j.

- ,,, , . , . ~ , . , ,, ,_-,, ,, - , , , ,e , w.
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determination shall be accepted after the date when the Director's
,

finding becomes final, but before the issuance of the operating
license amendment, only if they contain new information , such as .

,

information about facts or events of antitrust significance-that
have occurred since that' date, or information that could not

reasonably have been submitted prior to that date. '

Dated at Rockville, Maryland, this lith day of February 1992.

FOR T E NUCLEAR REGULATORY COMMISSION
#

h/

Anthony T. y Chief
Policy Dev op ent and Tech ca

Support ra ch'
Program Mana ment, Policy De opment,
-and Analysis-Staff

Office of Nuclear Reactor Regulation

.

I
1.
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iSEABROOK NUCLEAR-STATION, UNIT 1
_

PUBLIC' SERVICE' COMPANY:OF NEW HAMPSHIRE,;et al.-
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STAFF RECOMMENDATION -i

NO POST OL SIGNIFICANT ANTITRUST CHANGES-
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I. THE BEABROOK AMENDMENT APPLICATIONS

By letters . dated November 13, 1990, the Nuclear Regulatory

Commission (NRC or Commission) staff (staff) received post

Operating License (OL) amendment applications requesting two

license changes: 1) to transfer operating responsibility and

management of the Seabrook facility-from New Hampshire. Yankee, the

current operator, to a proposed entity called North Atlantic Energy

Service Company (NAESCO); and 2) to authorize the ownership

transfer of approximately 35 percent of the Seabrook facility from

Public Service Company of New Hampshire (PSNH) to a proposed entity

called North Atlantic Energy Corporation (NAEC).- Both NAESCO and

NAEC will be wholly owned subsidiaries-of Northeast Utilities (NU)

and formed solely to operate Seabrook and own PSNH's share of the
,

facility respectively. The transfer of operating responsibility to

NAESCO and the proposed transfer of PSNH'S ownership in Seabrook to

NAEC introduce new entities associated with the Seabrook facility.
.

i
|

The applicant and the licensee suggest that no antitrust review of-

these proposed changes is required by the Atomic Energy Act.- The

staff believes the legislative history and reading of the Atomic

-Energy Act of 1954, as amended, (AEA),142 U.S.C. 2135, require the

staff at least to review new owners of nuclear power production
.

facilities for the purpose of determining whether the adding-of the

L
new owner to the license will constitute a significant change. The

staff recommends that the Director of the-Office of Nuclear Reactor
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Regulation conclude from .the staff's analysis herein. and ;

;

consultation with the Department : of Justice -(Department or - DOJ) I

that further NRC antitrust review of .the - proposed change -in

ownership detailed in the li~censee's amendment application dated - >

November 13, 1990,- is not advisable in that, based on the

information received and reviewed, a finding of no: significant- |

change is warranted. The staff further has determinedi that-
~

antitrust issues are not raised by the request'to add NAESCO as a

non-owner operator to the Seabrook. license. The basis for staff's

'

recommendation and determination'are provided herein.-

II. APPLICABLE STATUTE AND REGULATIONS
. 3

Section 105 of the Atomic Energy Act of,1954, as amended,--(AEA), 42-

U.S.C. 2135,- designates: when and how -antitrustj _ issues' may 1 be '

raised. See_Nouston-Lighting'& Power Co.,-(South. Texas Project),- ,

j -CLI-77-13, 5 NRC - 13 03 , -- 1317 -(1977)_. In. connection L withi the+

l

legislation to remove the need to make a findingfof practical value
'

before issuing a commercial license,3 ~in .1970, f the Joint Committee-
,

|

1 Before the' amendment,..the ' Commission- . could- issue a-
commercial. license for a production or utilization _. facility only.
after it had'made'a finding of;" practical--value" of the-facility-

.

for industrial or commercial- purposes. g PublicLLaw 91-560 (84 Stat.
1472)(1970),- section-3,iamended;sectioni102-ofsthe Atomic Energy.-S

Act (AEA).. Prior 'to the amendment,- sectionL 102iof the AEA read as
-follows:'

'

I SEC.102. FINDING 'OF -PRACTICAL'- VALUE.-Whenever, the-
Commission has' made's finding in writing that any._ type of -

_

utilization or production- facility has been sufficiently.- 4

developed ' to _ be L of practical _ value for - industrial : or *
_

(continued...) ' *

,
,
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on Atomic Energy also examined section 105c. Before the 1970

amendment, section 105c provided that- whenever the Commission

proposed to . issue - a commercial license, - it . would. notify - the ;

Attorney General of the proposed license and the proposed terms and ;
t

conditions thereof. The Attorney General would then be obliged to-
.i

advise the Commission "whether,' insofar as he can-determine,_the !
'

:

proposed license would. tend to create or- maintain a situation - |
,

inconsistent: with the antitrusti laws and 'such - advice will L be
,

published in the Tederal ~ Register. 2 The- Joint: -Committee,

recognizing that the, language and potential effect of the-existing

section.105c were not- sufficiently. clear, decided ~to amend

section.105c to clarify and revise this phase of the Commission's- ,

licensing process. See 116'Cong.-Rec.IS19253.
.

Subsection 105c(1),. as amended,. requires- the Commission .to:
~

transmit, to the Attorney General, -a _ copy 1.of>^any -license- ,

application -to construct or?operatesainuclearHfacilityafori the~
~

"

f

A

1(... continued) -.
.

commercial purposes,L the Commission may thereafter-issue
.

licenses _for such type of facility pursuant'to-section-
103.

.

-

'

.2 Prior to'the-1970 amendment', antitrust review:could occur
only following a Commission . . finding, under; section;102 - of the '

AtomicfEnergy Act,Lthat a type of-facility had-been sufficiently.
developed to be.of " practical.value"'for; industrial ~or'commercialJ M

-

-- purposes. .Because the Commission ~ never made such' ae finding, no--
'

.

antitrust reviews occurred'. Power _. reactor. construction permits and
operating :licensesi . betore - 1970 L . were - issued pursuant. to': -

section 104b,'which1 applied,to facilities involvedsin theiconduct::
of research and development ' activities--leading to the demonstration
of ~ the practical value - of such facilities ' for industrial?' or --

-

commercial; purposes. '

.

}
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Attorney General's advice as to whether the grant of an application

will create or maintain a situation inconsistent with the antitrust
laws. Subsection 105c(2) provides an exception to the requirements

of subsection 105c(1) for a license to operate a nuclear facility

for which a construction permit was issued undir section 103,

unless the commission determines that such. review is advisable on
the ground that "significant changes" in the licensee's activities

or proposed activities have occurred subsequent to the previous
review by the Attorney Get ,ral and the commission in connection.

with the construction permit for the facility.

The Commi on has promulgated regulations regarding the submittal

of information in connection with the prelicensing antitrust review
of facilities and the forwarding of antitrust information to the

Attorney General. See 10 C.F.R. SS 2.101, 2.102, and 50.33a.

Section 50.33a requires the submission of the information specified

in 10 C.F.R. Part 50, Appendix L (Information Requested By The
Attorney General For Antitrust Review Facility License

Applications). The publication in the Federal Register of a notice

of the docketing of the antitrust information required by Part 50,
Appendix L is required by 10 C.F.R. S 2.101(c). Subsections

2.101(e) and 2.102(d) address the situation in which an antitrust
review has been conducted as part of the application for a
construction permit and the application for an operating license is

now before the Commission. Related to this, the Commission has

delegated to the Director of Nuclear Reactor Regulation (NRR) or

.. . . .. . . ..

.
.. _ - - .
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the Director of Nuclear Material Safety and Safeguards (NHSS), as

appropriate, its authority under subsection 105c(2) of the AEA to

make the determination in connection with an application for an

operating license as to whether "significant changes" in the

licensee's activities, or proposed activities under its license

have occurred subsequent to the antitrust review conducted in

connection with the construction permit application. See 10 C. F.R.

SS 2.101(e)(1) and 2.102 (d) (2) .3

On October 22, .' 19, the Commission amended 10 C.F.R. S 55.33a to

reduce or eliminate the requirements for submission of antitrust

information in certain de minimis instances. In publishing the,

rule, the Commission stated its conclusion that applicants whose

generating capacity at the time of the application is 200 MW(e) or
i

| 1ess are not required to submit the information specified in

Appendix L of Part 50, unless specifically requested to do so. The

3 In connection with the delegation, the Commission approved
procedures to be used until such time as regulations implementing
the procedures were adopted. Although never forna11y published,
the procedures are available as attachments to SECY-79-353 (May 24,
1979) and SECY-81-43 (January 19, 1981). On March 9, 1982, the
Commission amended its regulations to incorporate final procedures
implementing the Commission's delegation of authority to make the
"significant changes" determination to the Director of Nuclear
Reactor Regulation or the Director of Nuclear Material Safety and
Safeguards, as appropriate. 47 Fed. Reg. 9963, March 9, 1982. The
amended regulation provides that the Director, NRR or NHSS, as
appropriate, af ter inviting the public to submit comments regarding
antitrust aspects of the application and after reviewing any
comments received, is authorized to make a significant change
determination and, depending on his determination, either refer the
antitrust information to the Attorney General or publish a finding
of no significant changes in the Federal Register with an
opportunity for requesting reevaluation of the finding.

.

--
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Commission further stated that it believed that utilities smaller
than these generally would have a negligible ef fect on competition.

Ted. Reg. 60715, October 22, 1979.

All applicants for an NRC utilization facility license who are not
determined by the staf f to be de minimis applicants, undergo an
extensive antitrust review at the construction permit (CP) stage

and a revicw at the operating license (OL) stage. The CP review is

an in depth analysis of the applicant's competitive activities .
.

conducted by the DOJ in conjunction with the staff. The '

competitive analysis associated with the OL stage of review is
conducted by the staf f, in consultation with the Department, and is

focused'on significant changes in the applicant's activities since

the completion of the CP antitrust review (or any subsequent

review). In each of these reviews, both the staff and the

Department concentrate on the applicant's activities and determine

whether the applicant's conduct or changes in applicant's conduct

creates or maintains a situation inconsistent with the antitrust

laws.

III. POST INITIAL OPERATING LICENSE ANTJTRUST R NI NS

A. General

'

As indicated supra,-the NRC has established procedures by which
'prospective licensees of nuclear production f acilities are reviewed

. - . - - . . . . . ,.
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during the initini licensing process to determine wheth6 the- |

applicant's activities will create or maintain a situation |

inconsistent- with the antitrust laws. The AEA does not j

specifically address the addition of new owners or operators after '

the initial licensing process. The legislative history discusses,

to a limited extent, some types of amendments.' However,-neither'

section 10$c of the AEA or the commission's regulations deal I

directly with applications to change ownership of facilities with ;

operating licenses.' Indeed, in -its south Texas decision, the

Commission stated that, "we need not and do not' decide whether j

antitrust review any,be initiated _in case of an application for a
license amendment . . . where an application for transfer of control - j

South Texas Project, 5 KRC at.of a license has been made " ,...

! ' The report by the Joint Committee on' Atomic Energy notes
that _

__

. .. .
,

|
The committee recognizes that applications any be amended . ,

from time to time, that there may - be- applications to
extend or review (sic) e license,-and also that.the formI

of an application for a construction permit may be_such ;

that, from the . applicant's standpoint, iti ultimately -
ripens into the . application ' for- an operating ;1icense. |

The- phrt.ses . "any -lheense application", ' "an - application- !

for a license", and "any applicatlon" as ' used in the- ,

L clarified and revised subsection 105 c. refer' toe the
'

initial- application for a constructionL permit- .the j

initial application for operating: license, or the initial r

application for.a modification which would~ constitute'a ;
new or substantially different facility,?as the case may-

be, as determined by the commission.: The phrases do'not i

include,- for the . purposes of triggering--' subsection 4

105 c. , other applics.tions which may be filled during the -

licensing process. . --
_

i
;

H. Rep. 91-1470, 91st.cong.'2d-.Sess.,.at. 29-(1970).-

8 L A p p 1'i c a t i o n s - f o r ; c o n s t r u c t i o n p e r m i t s , f o r l a m a n d m a n t 'of : ,

constructlon'. permits,. and applications: for . initial operating -

-licenses are not' included here.:
-

,

. .

_ . a . .-_. ;.~- .. --- . u. a ,___. - u..-.._,__., ...n. -,_ u... _ n , n-u, . ~
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1318. The Commission went on to note that "[a)(Ithority (for
antitrust review of a license transf er), not explicitly referred to

in the statute or its history, could be drawn as an implication

from cur regulations. 10 CTR 550. 80 (b) . "' Jd. Unfortunately, the

Commission did not explain how its regulations could grant

authority not given by the statute.

The Commission has considered, however, the matter of adding a

licensee after issuance of a construction permit, but before

issuance of the initial operating license. In Detroit Idison, et

al ., (Enrico Fermi Atomic Power Plant, Unit No. 2), 7 NRC 583, 587-

89 (1978) aff'd AIAB-4 7 5, 7 NRC 752, 755-56 n.7 (1978), the

Licensing Board denied a petition to intervene and request for an

antitrust hearing by a member / ratepayer of the distribution

cooperative that purchased all of its power from a cooperative that

would become a co-licensee of the power plant. In considering a

jurisdictional argument, the Board, relying on the Congressional
intent and purpose behind section 105c of the AEA cited in n.4

supra, stated that "[sjince the two cooperatives in this case are

required to submit an application to become co-licensees, these

constitute their ' initial application for a construction permit'"

|

810 C.F.R. S 50.80(b) provides in part that an application for
transfe'r of a license shall include as much of the information
described in $$ 50.33 and 50.34 with respect to the identity and
technical and financial qualifications of the proposed transferee
as would be required by those sections if the application were forI

an initial license, and if the license to be issued is a class 103
licensa, the informa tion required by 5 50.33a (Information
requested by the Attorney General for antitrust review).

~
,
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(emphasis in original). Id., at $88. In Summer, the Commission

referred to Teral for the proposition that the addition of a co-

owner as a co-licensee was, in effect, an initial application of I
I

the co-owner and as such required formal antitrust consideration, |

stating, "[t] hat decision was based on the necessity for.an in-
depth review at the CP stage of all applicants, lest any applicant i

fescape- statutory antitrust review" (emphasis added). South

Carolina Electric and Gas Company and South Carolina Pubilc service
,
'Authority, (Virgil-C. Summer Nuclear Station, Unit 1), CLI-80-28,
!

11 NRC 817, 831 (1980). ' {
;

1

The legislative history of section 105c and the Commission's
,

guidance in south texas might be read to indicate that commission ;

antitrust review,.if not limited to the initial licensing process, i

is at least an unsettled question regarding operating -license

-

1amendments. However, Termi'and summer-stand'for..the proposition
:

that new license applicants are initial applicants for purposes of- |
.

a section'105c antitrust review. Further,'the Commission indicated I

in summer. that in such situations .a forma 1 ' antitrust inquiry is :

required.. See Id., at 830-31. Against this(backdrop, the staff _r;
.

has conducted antitrust - reviews .of ~ operating. license-- amendment

requests. ,

,

1

.

|The' ' staff 'has . received applications for ' operating _ license:

(- amendments - that 1) request the addition of a new owner Lor seek ' j
commission ~ permission ~ to transfer control from an existing to a' new l

:

=

b

:

I

- - _ . , .m_. . - w.- _ .~. _ ._,_.. . . . ~ ~ . ~ _ ..- . - , _ . , . . _ . . . - . . ~ ... .- - , - --
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owner or 2) request placing a non-owner operator on a licenst. The

action the HRC staff has taken has been particular to each

situation. In general, post initial operating license amendment

applications involving a change in ownership have included an

antitrust review by the staff and consultation with the Attorney

General. The review by the staf f focuses on significant changes in

the competitive market caused by the proposed change in ownership

since the last antitrust review for the facility and its licensees.

The staf f review takes into account related proceedings and reviews

in other federal agencies (e.g. FERC, SEC, or DOJ).

B. Change In Ownership

Although not specifically addressed by regulation, the staff has

evolved a process for meeting the Commission's direction in the

summer decision to conduct an antitrust inquiry for licenso

amendments af ter issuance of the operating license. The receipt of

an application to add a new owner to an operating license or to

seek Commission permission to transfer control from an existing to
a new owner, for section 103 utilization facilities which have

undergone antitrust review during the initial licensing process, is

noticed in the Federal Register, inviting the public to express
views relating to any antitrust issues raised by the application,
and advising the public that the Director of the Office of Nuclear

Reactor Regulation (NRR) will issue a finding whether significant

changes in the licensees' activities or proposed activities have

. . ..

.. . ..
_.
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a

occurred since the completion of the previous antitrust review.
The staff's awareness of any related federal agency reviews of the

,

request (e.g. FERC, SEC, or DOJ) and the staff's intention to
consider those related proceedings are also noted in.the Tederal

Register notice. The staff reviews the application af ter the
'

comment period, so that the staff can perform the - review with

benefit of public comment, if any, and consultation with the
'

Attorney General. If the Director, NRR, finds no significant

change, the finding-is published in the Federal Register with an
!

opportunity for'the public to request reconsideration as providad -

,

,

for in 10 C.F.R. $ 2.101(e) for initial license applicants. If the

Director, NRR finds significant change, the satter is referred to q.

the Attorney General for formal antitrust review. |

|
4

i
,

; In conducting the significant change review, the staff uses the-

;

criteria and guidance provided by the Connission inLits two Summer
,

decisions for making the significant change determination for OL
,

applicants.7 ;
;
I

The - statute contemplates that the| change - or
changes (1) have occurred since the previous-
antitrust review of the licensee (s);.. (2) are ,

attributable to the licensee (s); and-(3)=have; o{
t

r
'

I In CLI-80-28, -the Commission enunciated the - criteria, but
deferred its actual decision regarding- the petition to Emake a .

I significant-changes determination that was.-before>it. see south
Carolina Electric and Gas Company and South Carolina Public service- .;

Authority, (Virgil C. Summer Muclear Station, Unit 1), CLI-80-28,
'

11 NRC 817 (1980). .In CLI-81-14, the - Commission denied _ the ,

petitLon. See South Carolina Electric:and Gas Company;and South.
Carolina - Public _ Service Authority, (Virgi1 C. Summer: Nuclear- .

. Station, Unit 1), CLI-81-14,=13 NRC 862:(1981). .

.

,

,

-g

,

' i-

.
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anti-trust implications that would most likely ;

warrant some Commission remedy.
'

;

Summer, 11 NRC at 824. To warrant an af firmative significant ;

. change finding, thereby triggering a formal OL antitrust review f
:

that seeks the advice of the Department of Justice on whether a

hearing should be held, the particular change (s) must meet all

three of these criteria. In its second Summer decision, the

commission provided guidance regarding the criteria and, in

particular, the meaning of the third criterion in determining the-

significance of a change.

As the staff recognized, "this third criterion
appropriately focuses, in several ways, on what may be
'significant' about any changes since the last. . . review.

,

Application of this third criterion should result in
termination of NRC antitrust reviews where the changes
are pro-competitive or have de minimis anticompetitive
effects." (Emphasis provided) The staff correctly
discerned that the third criterion has a- turther
analytical aspect regarding remedy: "Not only does [it)
require an assessment of whether the changes would be
likely to warrant commission remedy, but one must also

| consider the type of remedy which such changes by their
| nature would require." The third criterion ~ does not

evaluate the change in isolation deciding only whether it!

is pro or anticompetitive. It also requires evaluation
of unchanged aspects of the competit:,ve structure in
relation to the change to determine significance.

South Carolina Electric and Gas Company and South Carolina Pubilc

Service Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-

| 81-14, 13 NRC 862, 872-73 (1981)'.

.

~

C. Change In or Addition 0f Non-owner Operator
'

.

+=- w..
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Ichanges in a nuclear plant operator, without any change in

ownership, may also carry the potential of abuse of market power'by
|

the operator. However, the staff has determined that a plant i

operator who has no control over the marketing of the power or '

energy produced from the facility will not, under normal

circumstances, be in a position to exert any significant amount of

market power in the bulk power services market associated with the

facility. The staff makes an effort in these cases to reach

agreement on a license condition requiring new plant operators to

agree to be divorced from the marketing or brokering of power or

energy from the facility in question and hold existing owners

accountable for the operator's actions. If the prospective new

operator and the owners agree to appropriate license conditions

| that reduce the potential for impact on plant ownership or

entitlement to power output, as determined by the staff, the

| application to add or change a non-owner operator is viewed as an
L
l application f alling within the de minlais exception for submitting

antitrust information provided for in 10 C.F.R. S 50.33a.

The Commission has exempted de minlais applicants frota the

| requirements to submit antitrust information and, therefore, the
|

4

publication for comment of such information, unless specifically,

1 '

requested' by the Commission, see 10 C.F.R. $ 50.33a. The i
e

CoFaission has determined that such applicants generally would haVe

a negligible offect on competition. See 4 4 - Fed. - Reg. 60715,
,

October 22, 1979. The staff has determined that, with an-

t

- , _ , - - , , , -.,
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appropriate license condition regarding the marketing and brokeringj
i

of power, the potential for a non-owner operator to have an affect !

on competition in the bulk power market is offactively mitigated.

Therefore, such an operator is, as a practical matter, the same as
.

a de minlais applicant with respect to its ability to affect i

competition. Normally, no further antitrust review of the non-

owner operator will be conducted by the staff. }

|

IV. PREVIOUS BEABROOK NRC AlfTITRPST REVIEWS
s

,

A. Construction Permit Review

By letter dated December 4, 1973, the Attorney General issued

advice to the Atomic Energy Commission pursuant to Public Service;

Company of New Hampshire's (PSNH), the lead applicant,s application
,

for a construction permit for the Seabrook Nuclear Power station

IUnits No. I and No. 2. In its. advice letter, the . Department-

expressed concern over several allegations by smaller power systems' i

in the New England bulk power services market that-they were unable

to gain access to low cost bulk power supply on the same basis as

"PSNH was the majority owner with 50% of the plant at the time
the time- of - the --Department's advice letter in 1973. Since this
initial review,Lthere have been several changes-in ownership and
ownership shares-in seabrook. Existing owners are as follows: PSNH
(35.56942%);- United -Illuminating- (17.5%); EUA; Power- Corporation
(12.1324%) Connecticut- Light &: Power: Company (4.05985%);. Hudson
Light:&iPower Department.(0.07737%); Vermont Electric Generation.'
and Transmission Corporative, :Inc. -(0.41259%) t ' Montaup _ Electric i

Company- (2. 89989 %) ; Canal Electric Company (3.52317%); New England.
Power Company (11.59340%); Taunton Municipal Lighting- Plant:

| . (0.10034%); and New Hampshire Electric Cooperative,:-Inc. (2.173914) .
.

!

.
,
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larger systems in the area. The advice letter ste.ted that as a

result of a settlement agreement reached between the privately

owned and publicly owned systems in New England that there had been

a " dramatic improvement in the relations among the various segments

of the electric power industry in New England...." The Department

emphasized the importance of the development of the New England

Power Pool (NEPOOL) as a regional planning body that would enabic

participation in bulk power services by all types of power entities

throughout New England. The Department concluded,

that the creation of a truly open, non-...

exclusive NEPOOL means that all systems can
have a dependable frame- work within which to
obtain fair and non-discriminatory access to
economical and reliable bulk power
supply.{ December 4, 1973 advice letter, p. 4)

As a result of its review, the Department advised the Atomic Energy

Commission that there was no need for an antitrust hearing pursuant

to the construction permit application for Seabrook.

|
B. Operating License Review

|

As noted above, a prospective operating licensee is not required to

undergo a fornal antitrust review unless the staf f determines that

there have been "significant changes" in the licensee's activities

or proposed activities subsequent to the review by the Department

of Justice and the staff at the construction permit stage. The

staff completed its OL antitrust review of Seabrook in January
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1986. The staff analysis indicated that,

'

. . .NEPOOL, which was only two years old at the
time when the CP antitrust review was per-
formed, appears to have evolved into a
framework ensuring access to reliable and
economical bulk power supply for all New
England utilities. Two provisions of the
original pool agreement were found to be
discriminatory against smaller utilities and
have since been removed. Further, because
Seabrook 1 has been designated as a pool-
planned unit, access to Seabrook i over pool
transmission facilities of members is

'

guaranteed for all participants under the
terms of NEPOOL.'

Based in large part upon the successful formation and operation of

NEPooL, the staff concluded that the changes in the licensees'

activities as well as any proposed changes in licensees' activities

do not represent "significant changes" as identified in the summer

decision and recommended that no formal OL antitrust review be
conducted. The staff's antitrust OL review was completed in

February 1986 and the Seabrook full power license was issued on

Narch 15, 1990.

C. EUA Power Review .

By letter dated March 26, 1986, New Hampshire Yankee, acting as

agent for the Seabrook licensees, requested the staff to amend the

' Staff review of Seabrook licensess' changed activity,.
"Seabrook Station, Unit 1, Public Services company of . New
Hampshire, et al, Docket No. 50-443A, Finding of No Significant
Antitrust Changes," p. 57.

k . . . . . . . .. ... . . . . . . . . .. . _ . .

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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Seabrook construction permits (Units 1 and 2) to reflect the

purchase and transfer of an approximate 12 percent ownarship share

in the Seabrook f aellity to EUA Power Corporation (EUA Power), a

wholly owned subsidiary of Eastern Utility Associater, of Boston,

Massachusetts. The amendment requested the transfer of 12 percent

ownership to EUA Power and deletion of the following owners as '

.,

Seabrook licensees Bangor-Hydro-Electric Company (2.17391%);

Central Maine Power company (6.04178%);- Central Vermont Public l

Service Corporation' (1.59096%); Fitchburg Gas and Electric Light
!

Company (0.86519%); and Maine Public Service Company (1.46056%)'.

l
'Even though a sister company, Montaup Electric Company (both are-

|,

| wholly owned by Eastern Utilities Associates), had previously

'
undergone an antitrust review in conjunction with its participation

j in Seabrook, EUA Power represented a new owner prior to issuance of

the Seabrook full power operating licensee and was required to - .

undergo a formal antitrust review by the Department of Justice.

Accordingly, EUA Power submitted pertinent 10 C.F.R. Part 50,

Appendix L information to the staff.regarding its operations and

competitive activity. A notice of receipt of this information,.

I which provided the opportunity for a 60 day comment period on the
l

antitrust issues regarding the proposed ownership' transfer, was

published in the Tederal Register on May 23, 1936.

By. letter dated July 1, 1986 the Department advised the staff that

there was, i

.

.- e ,e e- , ,e s . . . . , , s. -.-- e
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no evidence that the proposed...

participation by EUA Power Company in the
Seabrook Units would either create or maintain
a situation inconsistent with the antitrust
laws under Section 105(c). We do not,
therefore, believe it is necessary for the
Commission to hold an antitrust hearing in

,
this matter. (Department of Justice advice
letter, p.1)

The Department's letter was published in the Federal Register on

July 17, 1986 and provided for interested persons to request a

hearing and file petitions to intervene. There were no such
4

requests and the staff issued an amendment (f,s. 9) to the See. brook

construction permits authorizing the transfer of ownership

ef fective upon completion of the transfer of ownership shares which

was consummated on November 26, 1986. In this instance, there was

{
no need to apply the significant change threshold criteria to the

EUA Power amendment review and address the issue of whether the
|

Department of Justice should conduct the review or the staff should
|

| 1ssue a significant change determination because the request for

ownership change occurred prior to issuance of the' full power

operating license and consequently, the review involved an

| amendment to the construction permit and followed construction
|

permit review procedures.

1

I V. gEANGES AT SEABROOK AFTER ISSDANCE OF TIE IMITIAL OL
*

,

The instant- amendment requests to ' transfer PSNH'S ownership- in

Seabrook to a proposed new entity, NAEC, .and- change the plant

operator from New Hampshire Yankee to a proposed new operating
,

. - - - r,t e ~ v ,w y r--.-
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entity, NAESCO, represent direct outgrowths of the bankruptcy

proceeding initiated by PSNH in January 1988. Though the

bankruptcy proceeding and PSNH's financial status are not the focus

of the instant review, it is significant to note that PSNH is

dependent upon Seabrook as its - principal source of generating

capacity and operating revenue. This dependence on one source of

operating revenue left PSNH highly susceptible to fluctuations in
the business-cycle that affect different regions of the country at

dif ferent periods in the cycle. During the mid 1980's commerce and

indubtry in New England were growing dramatically. Economic growth

exceeded projections for planned electric generating capacity."
However, as rapidly as the New England economy advanced in the mid

1980's, it declined equally a fast in the late 1980's. PSNH filed

for bankruptcy in January 1988 and EUA Power Corporation, another

Seabrook co-owner heavily dependent upon the sale of Seabrook. power

and energy, filed for bankruptcy in early 1991.

There were other factors that contributed to PSNH'S financial

difficulties in the 1980's, e.g., development _ and approval of

emergency- evacuation plans for Seabrook and state regulatory

proceedings ; involving allowance of . Seabrook costs in PSNH'S rate

"EUA Associates, parent company of'Montaup-Electric Company,
a co-owner of Seabrook,. formed EUA. Power. corporation specifically
to purchase a 12 percent ownership share in Seabrook to meet an

' unexpected strong demand for electric power in New England during
the. late 1980's and-.1990's.- John F.C. Eichorn, chairman of EUA
Associates, was quoted by - the Providence, . Rhode; Island Journal'
newspaper, as citing NEPOOL electricity demand estimates showina "a
serious shortfall developing in New England, which we at EUA are
determined-to help eliminate." - Journal, April 10, 1986.

.

. .. .
.. .._i.. . . . . . .. . . ..

'

_.._,,o . , _ . . .



.. - . -- .- - - _ _. . . . . . .. . - _ _ -

!

-
.

-20-

!
l

base. All of these factors culminated in PSNH filing for

bankruptcy and the resultant proposal by NU to acquire PSNH. The

proposals adding a new owner and a new operator of the Seabrook

facility are the principal changes the staff must address in its

post OL significant change antitrust review. The staff must

determine whether the new owner or the new operator will create or

maintain a situation inconsistent with the antitrust laws.

*

VI. FERC AND SEC REVIEWS

Pursuant to the requirements and jurisdiction of both the Federal

Power Act and the Public Utilities Holding Company Act of 1935, NU

filed applications with the Federal Energy Regulatory Commission

(FERC), on January 5, 1990, and the Securities and Exchange

Commission (SEC), on October 5, 1989, respectively, seeking-

approval of its proposed merger with PSNH. In light of the fact

that similar competitive issues are currently being addressed in

proceedings at the FERC and SEC and that the findings reached in

the FERC and SEC proceedings will be considered by the staff, a

brief synopsis of these proceedings follows,
,

l

A. FERC Proceeding

.

. Northeast Utilities, acting through a service company called NUSCO,

! sought approval under . Section 203 of -the- Federal Power Act

(enforced by the FERC) to acquire the ' jurisdictional assets of

*
.

, .- , .. - . . - . v .-v, - .g ,<
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PSNH. Section 203 of the Federal Power Act (FPA) requires the FERC
i

to make a determination as to whether the proposed acquisition or

merger will be consistent with the public interest.- Though the FPA

does not specifically charge the FERC with weighing the competitive

inplications of the merger or acquisition in terms of injury to
competition or the competitive process in identifiable markets, in
the recent past, the FERC has considered these competitive concerns

as inputs to its ultimate determination as to whether the-
1

combination creates more benefits than costs, i.e., is in the

public interest.

On March 2, 1990, the FERC issued an order granting intervention

by all requesting parties and also granted a NU motion to expedite

the hearing schedule by requiring that an initial decision be '

j

| issued no later than December 31, 1990. Af ter extensive discovery,

depositions and oral argument, the FERC administrative law judge

(AIJ), Jerome Nelson, issued an initial decision on December 20,

| 1990."

""On March 7, 1990, NU submitted its direct case, which
consisted of the prepared testimony and exhibits of six witnesses.
After extensive discovery, includ:.ng numerous depositions of NU,
Staff, intervenor and third party witnesses, the Staff and

| intervenors filed their respective direct cases on May 25, 1990.
The direct cases-of staff and intervanors included the prepared
testimony and exhibits of 49 witnesses. On June 25, 1990, Staff
and intervenors filed cross-rebuttal cases through the prepared
testimony and exhibits of 19 witnesses. 'On July 20, 1990, NU filed
its rebuttal case through the prepared testimony and' exhibits of-12
witnesser.. Twenty-five days of hearings were held during August
and September of 1990. Thirty-five witnesses were cross-examined,
and 809 exhibits were admitted into evidence. Briefs and reply
briefs were filed in October of 1990. Four days of oral argument|

ended on November 13, 1990." (AIJ Initial Decision, p. 6) .
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The AW made several findings in his initial decision, however, the

findings most relevant to the NRC post OL amendment review concern

the effect the merger will have on the New England bulk power

services market. The AU's initial decision indicated that without
a detailed set of merger conditions, the "NU-PSNH merger would have

anti-competitive consequences." The AM found that,

the merger would have anticompetitive impacts
by giving the merged company vast competitive.

strength in selling and transmitting bulk
power -in New England, and in a regional-
submarket called " Eastern REMVEC" (Rhode
Island and Eastern Massachusetts). (Jd.,
p.15)

The AM indicated that the merged company will. control 92 percent

of the transmission capacity presently serving New England.
,

_ _

This ::ontrol would give the merged company the
power to demand excessive charges for
trans:sission, or to deny -it altogether, while
favoring its own excess generation at - high
prices.- (Jd., p._16)

The Au concluded that merged NU-PSNH will control the principal

transmission acc.ess routes from northern New England 'to southern
.

New England as well as -72 percent of. the New York, New England

transmission-corridor path.

Because'PSNH " controls the only transmission
lines linking Maine-and New-Brunswick to the-
rest of New England"...,- Eastern REMVEC
utilities will_necessarily-have to" deal with-
.the merged' company in order to get power: from
those areas. The^ merged company's control
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would also extend to access from New York...
NU controls 72% of the New York-New England
" interface"... and needs only a small portion
of that share for its own use. (Jd.)

The AW's initial decision recommended that the PERC approve the

merger only if specific merger conditions.were agreed upon by the

merging parties. There are two principal conditions discussed by

the AW designed specifically to address the new NU-PSNH's market

power and particularly' any potential for abuse of this newly
created market power vis-a-vis other power systems in New-England.

The first condition is basically a rework of a proposal initially
offered by NU-PSNH - dealing with the merged company's policy

regarding transmission over its power - grid. A set of General
,

Transmission commitments was developed by the AM which dealt with

various degrees of priority access and time horizons depending upon

the individual power supply situation-in question. This policy

commitment, according to the AW, would reassure non-dominant power -

systems in New England a form off meaningful access.. to the'

transmission facilities required to fulfill their bulk power supply

requirements.
I

The second major . condition that addresses- the transmission

dominance of the new NU-PSNH is termed the, "New Hampshire corridor.-

Proposal." This proposal serves to open up the flow of power from
Canada' to New England and from northern New England to the heavily

| populated southeastern portion ~ of New -- England. The Corridor

Proposal allocated a total of 400 MW of transmission capacity with

.
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200 MW allocated to New England Power Company and 200 MW allocated

to southern New England utilities. These two transmission

proposals recommended by the FERC A1J are the most relevant to the

staff's review of New Hampshire Yankee's requests to change

ownership and the operator of the Seabrook facility.

On August 9, 1991, the FERC conditionally approved the NU-merger-

with PSNH. To mitigate the merger's likely anticompetitive

ef fects, the FERC strengthened NU's General Transmission Commitment

and noted that it will construe NU's voluntary ' commitment very |

strictly. NU can not give higher priority to its own non-fira use

than to third party requests for firm wheeling in allocating

existing transmission capacity. The FERC -also- ruled that

independent power producers and qualifying facilities are eligible |
4

-for transmission access on the New Hampshire Corridor. See

Northeast Utilities Service Company (Re Public Service . company of

New Hampshire) FERC slip op. No. 364-(August 9, 1991).

l
|-

B. SEC Proceeding

NU. filed an application with the SEC for approval under the Public

Utility Holding Company Act of 1935 (PUHCA) of:its. proposed merger

with PSNH. The SEC -issued a' notice of the? filing . of the

application on" February 2, 1990 (Holding Co. Act' Release No.

2503'2)'. Fourteen hearing requests from 41 separate entities were

L
received and four of these requests, representing 21 entitles, . wore' -

!

.- _ - . .- _ - _ - - ... -- - _ . - - .. - .
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subsequently withdrawn. Moreover, eight entities filed comments or

notices of appearance. The segment of the SEC review most relevant

to staff's post OL amendment review revolves around Section
10 (b) (1) of the PUHCA that requires the SEC to consider possible

anticompetitive effects of the proposed NU-PSHH acquisition. The

SEC in a Memorandum Opinion dated December 21, 1990 approved HU's

proposed acquisition of PSNH--indicating that all PUHCA

requirements, including Section 10(b)(1), had been fulfilled. In

its initial decision, the SEC stated that,

Given the approximate size of the Northeast--
PSNH system and the resultant economic
benefits discussed herein. . . , we conclude that
the Acquisition does not tend towards the
concentration of control of public utility
companies of a kind, or to the extent,
detrimental to the public interest or the
interest of investors or consumers as to
require disapproval under section 10 (b) (1) .
Section 10(b) (1) is satisfied. (SEC Initial
Decision, p. 40)

The SEC's analysis, as reflected in its initial decision, considers
the economic benefits associated with a merged NU-PSNH and not so

much the potential for abuse of market power that may be enhanced

by the merger. The initial decision states that the,

I

transfer to North Atlantic will merely move
the asset from one Northeast subsidiary to
another and should have no impact- on
competitive conditions. (Id., p.58)

The SEC order approving the merger was appealed by two intervanors

in the SEC proceeding--the City of Holyoke Gas and Electric
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Department and the Massachusetts Municipal Wholesale Electric j

Company (petitioners). Petitioners filed a request for rehearing - I'

. s

of the initia1 decision, arguing that the SEC erred in approving }
,

the NU-PSNH acquisition by failing to provide sufficient analysis i

of the anticompetitive effects of the acquisition.- Petitioners

based much of their argument for rehearing upon the FERC A1J's f
f'

December 20, 1990 decision which indicated that an unconditioned

NU-PSNH merger would have significant' anticompetitive effects upon
| . t

the New' England-bulk power servicy market.
,

- ;

i

In a Supplemental Memorandum Opinion and Order (Supplemental f

Memorandum) dated March 15, 1991, the SEC granted petitioners a
,

reconsideration of the SEC's initial decision.
,

,

| In our December order,-we recognised that the
Acquisition would decrease ~ competition, but

.

concluded that- the Acquisition's benetitsL !

would outweigh its anticompetitive -affects.
The petitioners challenge thisedetermination,

'
'

arguing that the- Commission. ignored the' r

anticompetitive effects of. the- merged ?

' company's-control-of transmission facilities
,

and surplus power. (supplemental-Memorandum, '

P 3) i
,

L

The SEC's Supplemental Memorandum indicated that its initial
,

decision focused more on the sizetand; corporate structure of NU ~

PSNH rather than the merged company's- ability to control access to
,

transmission : orL excess; capacity. The ' supplemental. Memorandum-
. .

stated 5that even though the.SEC's-. principal focus was on the size
'

; and structure of the merged company,.the, competitive access: issues- . |
,

z

* ' I

. - . . -. >
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were considered and the SEC concluded that, "The merged company's j

control of both transmission lines and surplus bulk power raises )

the potential for anticompetitive behavior." (supplemental i

Memorandum, p.5) However, the SEC relied upon the transmission

commitments made by NU to mitigate any possible anticompetitive

effects of the merger.'8 ;

;

!The Supplemental Memorandum recognized that.both the SEC and the

FERC "have statutory responsibilities with respect to the ,

.

anticompetitive consequences of mergers in the public-utility j

industry". (Jd., p.6). However, the SEC also recognized that the

focus of the Federal Power Act and the Public Utility Holding

Company Act are different in that .each agency pursues

|
administration of each act with different goals for regulating

|

members of the electric utility industry. As a result, the SEC

deferred the question of anticompetitive consequences and its

| ultimate approval of the proposed merger to the FERC.

Because the FPA is directed - at operational
issues, including transmission access and bulk
power supply, the expertise and technical
ability for resolving the types of
anticompetitive issues raised by- the
petitioners lie principally with the FERC.

,

| When the Commission, [sEC), in : determining
whether there is an undue concentration of'

control, identifies such issues, we can look

12 The initial-FERC decision found the commitments made by NU
to.be insufficient to remedy the potential anticompetitive effects
of the merger.and recommended additional terms and conditions be

|
imposed upon the merged company as a condition for FERC approval of

|- the merger.

,

.. .- --
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to the FERC's expertise ior an appropriate
resolution of these issues. Accordingly, we
condition our approval of the acquisition upon
the issuance by the FERC of a final order
approving the merger under section 203 of the
FPA. (Jd., p.9)

VII. AMENDMENT. APPLICATIONS COMMENTS RECEIVED BY THE STAZZ

The staff, in accordance with 10 C.F.R. $ 2.101(e) (1) , published

receipt of New Hampshire Yankee's request to amend the Seabrook OL

in the Federal Register and provided interested parties the
.

opportunity to comment on the antitrust issues raised by the
proposed acquisition on February 28, 1991.13 The staff received

comments from the following entities or their representatives: 1)

New Hampshire Electric Cooperative (April 1, 1991,); 2)

Massachusetts Municipal Wholesale Electric Company (April 1,1991);

3) City of Holyoke Gas and Electric Department (April 1, 1991); 4)

Hudson Light and Power Department (April 4, 1991); and S) Taunton

( Municipal Lighting Plant (April 10, 1991). By letter dated April

22, 1991, counsel for Connecticut Light and Power Company and PSNH
l responded to these comments." The comments from participants in

the FERC and SEC proceeding by and large mirrored the positions
| taken by the commenters in those proceedings. The comments

13A similar notice regarding the change in operator from New
Hampshire Yankee to NAESCO, was published in the Federal Register
on March 6, 1991.

f By letter dated . June 13, 1991, City of Holyoke Gas and"
, Electric Department (HG&E) replied to the Connecticut Light and
| Power (CL&P) and PSNH response. By letter dated July 9, 1991, CL&P

and PSNH responded to the HG&E reply. By letter dated July 22,'

1991, HG&E replied to the CL&P and PSNH July 9, 1991 response.
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received are summarized below with the staff analysis of each

comment.
,

|

A. New Hampshire Electric Cooperative (NHEC)

Comment

NHEC is a transmission dependent utility (TDU), i .e., entirely"

dependent on NU or-PSNH for their bulk power transmission needs".

NHEC states that withont access to NU's or PSNH's transmission
f acilities it cannot actively compete -in the New England wholesale

bulk power services market. NHEC ' ~ asserts that the-~ proposed

acquisition of PSNH by NU will concentrate its only - source of-
essential transmission service in the hands of 'its principal. ;

,

competitor. NHEC cites the initial FERC decision as ~ evidence that
i

the proposed merger,. if unconditioned, will have an adverse impact

L on the.ccapetitive process in the New England bulk power services (
market.' NHEC also states that recent developments which-he e not' _ ,

been a part of the FERC - record are relevant to -the NRC review. j

'

associated-with the Seabrook post'OL-amendment applications.

| NHEC wishes to purchase partial requirements' power. fron| another--

| - -

NHEC-
| supplier, New England Power company (NEP)',- rather than PSNH.
,

and NEP entered into a Llong-term power' supply'. contract Jon

January 9,)1991; however, NHEC needs access to PSNH's' transmission. ;
,

grid to receive-the-NEP power.- PSNH has indicated that NMEC is

contractually prohibited-- fron; taking 'any| other . off Leysten _ power. ;

|

|: purchases during_the ters of-its power supplyicontract with-PSNH;
;

*
,

r
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and as a result PSNH would not approve use of its transmission grid

until the contractual disput.s between PSHh and NHEC is resolved.

NHEC contends that the proposed acquisition of PSNH by NU is

anticompetitive and under the NRC's Summor criteria, represents a
'

"significant change". NHEC seeks relief'by requiring NU to,

l

. commit before this Commission that it. .

will provide NHEC all transmission needed for
NHEC to purchase power from other
sources . . . .

I
Staff Analysis

The staff believes that the issue described by NHEC in its April 1,

1991 filing to the staf f primarily involves a contract dispute with

PSNH and NU over transmission rights pertaining to power purchases

by NHEC from New Brunswick. Presently, NHEC is taking partial

requirements wholesale power from PSNH under a 1981 contract. A

dispute has arisen between NHEC and PSNH (now NU, given its

proposed acquisition of PSNH) regarding the terms under which the

contract can be terminated. PSNH states that the contract requires
!

NMEC to provide five years notice prior to cancelling the contract

and switching to a different supplier. NHEC states that the

| contract provides for termination upon NHEC joining NEPOOL and that

the recent NMEC-NEP purchase agreement and NHEC's ownership

interest in Seabrook provide the basis for NEPOOL membership.

This contract dispute, which forms the linchpin for NHEC's argument
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that it is dependent upon NU's transmission grid is presently being
interpreted before the FERC. The staff believes that it is

, , .

appropriate for this dispute to be resolved under the auspices of

the FERC's jurisdiction over wholesale power and transmission

tariffs and the terms and conditions associated with such

agreements. The staff sees no need for the NRC to enter into a

contract dispute that is under review by the FERC. Should the

FSNH-NHEC contract dispute be resolved in NHEC's favor, i.e.,

enabling NHEC to terminate the contract without giving a five year

notice, the merger condition recommended by the FERC AIJ and

commitments made by NU to provide transmission dependent utilities

transmission services (cf., PSNH and - Connecticut Power & Light

Company Comments to NRC staff dated April 22, 1991, pp. 29-30),

should adequately resolve the competitive concerns raised by. NMEC.

B. Massachusetts Municipal Wholesale Electric Company (MMWEC)

comment

MMWEC is a co-owner (11.5934%) of the Seabrook plant. In its

comments to the NRC, MMWEC states that the proposed acquisition of

PSNH by NU is anticompetitive, notwithstanding_-the merger

conditions recommended by the FERC AIJ , and suggests that ' the.

Director of the Office of Nuclear Reactor Regulation find, pursuant
to summer, that 'significant changes have occurred since -the-

Attorney General's advice letter was issued in December 1973.

MMWEC contends that the standard of review of mergers-required by

9

_ _ _ . _ _ _ _ _ _
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the FERC under the FPA is different than that required by the NRC

under the Atomic Erergy Act. MMWEC states that this difference

| permits unticompetitiv. acquisitions under the FPA if it is

determined that the public interest is served by the acquisition

(or merger), whereas the NRC must address the competitive

implications of activities of licensees " irrespective of any

compelling public interest." (MMWEC comments, p.3)

Moreover, MMWEC requests the NRC to address the anticompetitive

aspects of NU's management-and operation of Seabrook--an area not

covered in the FERC A1J't initial decision. According to MMWEC, I

NU is executing a plan whereby it has
separated the Seabrook management function and
ownership function from each other and
utilized its market power to insulate itself,
those functions and its other affiliates from
any liability, except liability imposed by
willful misconduct. (Id., p.5)

MMWEC's concerns revolve around a July 19, 1990 agreement reached '

among Seabrook owners holding approximately 70 percent of the

facility. This agreement provides for the transfer of the managing

and operating agent from New Hampshire Yankee to a proposed wholly.

owned NU subsidiary, NAESCO. An exculpatory clause in the July _19,

1990 agreement, according to MMWEC,

,

. would not only free NAESCO and its. .

affiliates from harm done directly to MMWEC
but also from responsibility for third _ party
claims - by others against MMWEC - for .any harm
related to Seabrook. MMWEC cannot insure any

'
.

_m_ _ _ _ _ _ _ _ _ _
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reckless or-negligent conduct of the Managing
Agent or its affiliates.. (Id.)

MMWEC requests the NRC to act -to prevent HU from maintaining a

situation inconsistent with the antitrust laws. MMWEC-suggests

'that the NRC condition the approval of the license transfer to

" require appropriate. amendment of the Joint ownership Agreement and

to prohibit NAECO, & NAESCO . and their affiliates from freeing
themselves from liability for-misconduct." (Id., p.6)

Staff Analysis
,

MMWEC's principal concern is that NU used its.-market power in an

anticompetitive manner in formulating - a July 19, 1990 agreenent'

that established parameters by which the Seabrook facility would be
.

managed and operated. Moreover, MMWEC asserts that.this agreement

frees, ,,

. . .NAESCO and its.-affiliates from- ,

harm done.directly to MMWEC but_ also
from responsibility.for third party?

,

claims by.others:against MMWEC for:
any harm related- to' Seabrook.
(MMWEC comments, p. 5)

MMWEC has- f ailed to- show how NU hasiused :(abused) . its market power-
'

in bulk power services in formulating an agreement to install a-new
,

managingLagent-for Seabrook. |MMWEC asks the NRC.to condition the

license - transfer c by requiring; amendment of the ' 8eabrook " Joint-

ownership Agreement", to,--effactively,.make NAECO and NAESCO more- S

accountable for ~ theiri actions pursuant to? their ownership. and

operation of the Seabrook facility respectively. Based upon the

1

|

|-____r__._______________
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,

data available to the.staf f, it appears _-as though the July 19,- 1990 ;

agreement was consummated in conformance with the Seabrook Joint }
'

Ownership Agreement, as amended, and not as a result of any abuse -

of market power on the part of - NU. _ The staf f believes MMWEC's

concerns over the degree of liability it must absorb should NAESCO

in any way mismanage Seabrook are concerns of a contractual, not

competitive, nature and should be raised and addressed before an

appropriate forum for these matters, not the NRC..
.

.

Moreover, a's recognized by MMWEC at page three of its comments, the

staff considered the. possibility _of a new' plant operator having an

influence-over competitive options-of-the new owners of Seabrook.

For this reason, af ter discussions _with the staff, NAESCO-agreed to

a- license condition divorcingL itself from_ the- marketing or

brokering of-power or. energy: produced'byLSeabrook. The: license
.

condition was designed to=eliminateiNAESCO'sDability'to exercise

any market power,'if evident,1and;obviatedothe-need3to~ conduct a
,

further competitive review of NAESCO.t For the - reasons stated

'

above, MMWEC's request to condition-the Seabrook license that-frees -

it from NAESCO's liability should be~ denied.
,

:

C. City Of Holyoke' Gas & Electric-Department (HG&E) .;

fcomment

HG&E ; is a-~'aunicipally owned.. electric ' systen f serving : primarily
.

HG&E lieslwithin the! service territory ofwestern Massachusetts. "

Western Massachusetts Electric Company. ("WMECO"),1 a wholly-owned.-

= .... . &_ _2 _ _ _ , _..,.__.a- . ._ . ~ ,. ;_._...
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subsidiary of NU." (HG&E comments, p.2) HG&E generates no power on

its own and relies heavily on the transmission facilities of PSNH

to supply approximately 36 percent of its load from the Point

Lepreau nuclear plant in New Brunswick, Canada. According to HG&E,

The increase in control that the merged entity
will exercise over generation (including power
from Seabrook) and transmission capacity in
New England represents a "significant change"
from the activities of the current licensee--
an independent PSNH. (HG&E comments, p.3)

HGLE contends that NU-PSNH will wield significantly more market

power than a stand alone PSNH and given the existing competitive

relationship between HG&E and NU, the merged entity, without
,

adequate license conditions and structural alterations in thh
market, will be able to severely restrict or at a minimum, control

the cost effectiveness of a large por' tion of its power supply that '

presently flows over PSNH's transmission facilities from New

Brunswick.

Control over generttion capacity greatly
reduces the opportunities available to
purchase power from other utilities in the
region; control over transmission capacity
eliminates or reduces the ability of HG&E and
others to purchase power from utilities
outside of New England. (Id., p. 6)

Moreover, HG&E asserts that many of the benefits associated with !

NEPOOL operation--identified by the Department of Justice and the

staff in previous reviews--may be negated by the merged company's

" sufficient veto voting power" over proposals put forth by the

. _ - - _ -
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NEPOOL Management Committee. HG&E characterizes this' change in -
-

market power as a "significant change" requiring a full review.of
the antitrust impacts of the proposed merger, including an analysis

by the Attorney General of the antitrust impact of the proposed
a

license transfer.-

r

HG&E addresses ongoing reviews of NU's proposed acquisition of PSNH.

before other federal agencies and= concludes that NRC's-antitrust- |

review mandate in Section 105c of:-the-Atomic Energy Act more
i

clearly relates to review of anticompetitive_ conduct whereas the-
reviews at .the FERC - and SEC ~ seen to be - more public ' interest

oriented. LConsequently, HG&E . asserts that the~NRC should. not-

assume 'that these other reviews will adequately condition the-

proposed. merger to remedy the serious. competitive issues that the '

f' merger' would create. HG&E. urges the NRC -- to t deny the proposed [

merger, yet if approved,-suggests that-NRC require prior approval.

by the FERC and - SEC,= and -in i addition, - 1) require > NU-PSNH-.' to |-

transmit Point Lepreau power.to HGEE for the= term-of anytextended |

HG&E/ Point Lepreau power.. supply contract with equivalent terms _to }

its current contract', and 2) require;NU to divest itsIsubsidiary,
-

I .Holyoke Water Power Company;(HWP) or consolidate.HWP into-another
~ NU ~ subsidiary, Western Massachusetts 1 Electric Company, thereby1-

subjecting HWP to state regulation as.alpublic utilify,
.

staff Analysis .

HG&E ' ask's ~ the ~- NRC - to : initiate ' a full antitrust' review of K the
~

r
..

proposed; merger, considering-all of'the antitrust offacts of-the-

, w4 , , . . y ,,,,,.,,-m ,y,,, ,p- - -. , , * ,, er *
. , . _ . . _ - #-- . -
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proposed merger pursuant to Section 105c of the Atomic Energy Act.

"Such review would include an analysis by the Attorney General of

the antitrust impact of the proposed license transfer. 42 U.S.C.

SEC.2135" (HG&G comments, P.3) At the conclusion of such a review,

HG&E recommends that the NRC deny the proposed license transfer or

approve the transfer with license conditions over and above those

recommended by the FERC ALJ.

As indicated supra (cf.,-Section III herein), the staff takes.Into
consideration the record establised during related federal agency-

reviews of the change in. ownership. The FERC proceeding and the

accompanying recommendations for competition _ enhancing merger-

conditions were factors the staff considered in evaluating the ,

instant proposals under the significant change criteria.- The staff

believes the presence of license conditions recommended by_ the FERC

mitigates the possibility of anticompetitive effects ensuing from
such a merger as. well as the need for ' a more formal antitrust

- kGreview by the Department of Justice.: For the reasons stated above,

the staff recommends denying HGEE's requests to deny the proposed

merger or initiate a formal antitrust review that incorporates an

analysis by_the Attorney General.

Considering the -license-- conditions associated with the proposed

acquisition of PSNH by NU, the staff recommends denying.in part and

approving in part HG&E's. request to attach the FERC and SEC merger

L conditions and impose two additional conditions as-a requirement
|-
!

i-

,

, e---- -> m , - <re,,--. , .- n ,
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for consummation of the acquisition. The staff has relied heavily

on the record established to date in the FERC proceeding and in

light of the procompetitive acrger conditions proposed by the FERC

AIJ vould recommend approval of the license transfer. The SEC in

its Sapplemental Memorandum opinion dated March 21, 1991 deferred

its roling on the competitive aspects of the proposed merger to the
.

FERC.I
4

..

'.

The stai' recommends denying HG&E's request to the NRC to condition

the license transfer upon two additional requirements, one

providing, in effect, a life of service transmission contract for
HG&E's Point Lepreau power and another requiring NU to divest a

wholly owned subsidiary in competition with HGEE. There has been

nothing established in the FERC record or in the instant proceeding

that indicates that HG&E would have been able to renew its
-

transmission contract with PSNH or its power supply contract with

New Brunswick upon termination of the existing contracts in 1994.

NU, as PSNH's parent company, has not indicated that it plans to

deny HG&E transmission capacity to New Brunswick after the proposed

merger is consummated. NU has stated that this transmission

corridor to New Brunswick will be offered to "all comers," as it

were. It appears as though HG&E will be in competition with other

potential buyers of Point Lepreau power for both transmission and

power and energy. The staff sees no reason to assist HGEE over any>

other competitor in this regard. Should HGEE enter into a

transmission contract with NU-PSNH and find the terms and

|
|

. . . . ..

.
. . .

_ __
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conditions in any way anticompetitive, the staff believes the FERC

is the proper forum for resolution of tariff issues. The FERC

initial decision recognized the increase in market power resulting

from the NU-PSNH acquisition, yet recommended conditions to

mitigate any abuse of this newfound power.

with vast power overThe merged company --

transmission and control of surplus power --
must of fer viable wheelina service in order to
alleviate potential anti-competitive
consequences. (FERC Initial Division, p. 48).

(Emphasis added).

Moreover, the FERC ALJ approved the request by HG&E to require NU

to establish the position of " ombudsman" to review NU's service and

eliminate the possibility of any anticompetitive consequences

resulting from NU's substantial market power in transmission and

surplus power in the New England market. Additionally, the FERC

AIJ indicated that,

The ombudsman is not the only avenue for
dissatisfied customers. The Commission's
Enforcement Task Force maintains a " hotline"
... through which complaints can be received.
(FERC Initial Decision, p. 49)

The staff believes these actions taken by the FERC adequately

address HG&E's concerns over abuse of NU's post r arger market>

power. For this reason, the staff does not believe that HG&E has

established a basis for the staff to conclude that there is a

significant change warranting an antitrust review. Furthermore,

there is no basis for the staff unilaterally to impose conditions.

I

_-_____________



- _- -

,

1.

. .

.

I

!

-40- l

I

'on the transfer of the license providing for a life of service

transmission contract.
3

Regarding HG&E's second condition, the staff believes that no

record has been establish'ed to justify HG&E's request to divest

Holyoke Water Power company from NU. According to the FERC initial

decision, "The City [HG&E] is covered by the protection given the

TDUs, and is entitled to no more in this regard." (FERC Initial-
Decision, p. 50) Accordingly, divestiture of HWP does not seem,

varranted solely to, " eliminate NU's ineentive-to eliminate injury

to HG&E...." (HG&E comments, p. 10; emphasis added). The staff

recommends denying HG&E's request to divest NWP from NU.

D. Hudson and Taunton

Cominent

The Taunton Municipal Lighting Plant (Taunton) and the Hudson-

Light and Power Department (Hudson) are both owners of the Seabrook

facility. Taunton and Hudson are both members of the Massachusetts

Municipal Wholesale Electric Company and both have requested'the

NRC to adopt MMWEC's comments submitted to the NRC via letter dated.

April 1, 1991.

Staff Analysis

) As indicated supra, the staff recommended denying MMWEC's request-

to further condition the Seabrook operating license to free MHWEC

from any liability- to existing owners that may result-. from the :

proposed license transfer. In light of the fact that- Hudson and

_ _ - - ,
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Taunton adopted MMWEC's comments, the staff also recommends that

their requests be denied.

.

VIII. FRC STAFP FINDINGJ

4

A. Change In ownership

The ownership transfer 6f over 35 percent of Seabrook potentially

represents a change in the degree of control over the operation of

the nuclear facility. However, as indicated supra, the FERC has

considered the anticompetitive consequences of the proposed merger

, and a set of extensive merger conditions was proposed by the FERC

administrative law ludge regarding New Hampshire Yankee's proposals

to transfer ownership and operation of the Seabrook facility. In

this regard, the staff has relied heavily upon the record

established in the FERC initial decision in its review of the-
4

instant amendment applications. The FERC merger conditions were

designed specifically to mitigate any potential. competitive

problems associated with the proposed acquisition of PSNH-by NU.

The staff has reviewed the proposed transfer of ownership share in

the Seabrook facility from PSNH to NU for significant change since

the last' antitrust review of the Seabrook = licensees, using the
criteria discussed by the commission in Summer. '(cf. Section III
herein) The amendment request was dated November 13, 1990, after

the previous antitrust review of the facility and therefore the

.

_ _ _ _ _ _ _ _
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first Summer criterion, that the change has occurred since the last

antitrust review, is satisfied. The second Summer criterion is

satisfied in that the change is the result of the bankruptcy

proceeding initiated by PSNH in January 1988 and as such is
" reasonably attributable to the licensee [s] in the sense that the

licensee [s] ha[ve) had suf ficient causal relationship to the change
that it would not be unfair to permit it to trigger a second

antitrust review." Summer, 13 NRC at 871.

This leaves for consideration the third Summer criterion, that the

change has antitrust implications that would be likely to warrant

commission remedy. The Commission in Summer adopted the staff's
,

view th'at application of the third criterion should result in

termination of NRC antitrust reviews where the changes are pro--

competitive or have de minimis anticompetitive effects. See Id.

at 872. The Commission further stated "the third criterion does

not evaluate the change in isolation deciding only whether it is

pro or anticompetitive. It also requires evaluation of unchanged

aspects of the competitive structure in relation to the change to

determine significance." Id.

The staff believes that the. record developed in the FERC

proceeding involving the NU-PSNH acquisition adequately portrays

the competitive situation in the New England bulk power services

market and that the anticompetitive aspects of the proposed changes

are being addressed in the FERC proceeding. The staff further
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believes that the actions being taken~by th'e FERC will adequately-

address concerns regarding the anticompetitive ef fects of NU's post

merger market power such that.the change'in ownership as approved

by the FERC will not have implications that warrant a Commission

remedy. Consequently, the third Summer criterion has not been

satisfied.

Each of the significant change criteria discussed in Summer must 'be

met to make an affi2.mative significant change finding. In'this

instance, the third criterion has not been met.

B. Addition Of Non-Owner Operator

In light of the license condition developed by the staff and agreed

to-by NU, NAESCO (the proposed.new plant operator),'and the other
_

Seabrook licensees, prohibiting NAESCO from marketing or brokering -

power or energy-produced.from the Seabrook plant and holding all

other Seabrook-licensees responsible for NAESCO's-actions pursuant .

to marketing or brokering of Seabrook power,- the staff believes the

change in plant operator from New Hampshire Yankee.-to NAESCO will

not have antitrust relevance. '

.

IX. CONCLUSION

,

For the reasons discussed above, and after. consultation with the*

DOJ, the staff recommends that the Director of the Office of:

-

-- - . w--- n -: - . e- = , e .w r g-,r - r,+-, ie<a y-s~- , , , v



I
~

. . . . .

9

.
.

4

-44-

Nuclear Reactor Regulation conclude that further NRC antitrust-

review of the proposed change in ownership detailed -in the

licensee's amendment application dated November 13, 1990, is not

advisable in that, based on the information received and reviewed,

a finding of no significant change is warranted. The staf f further
has determined that antitrust issues are not raised by the request

to add NAESCO as a non-owner operator to the Seabrook license.

.

. -
.

.
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February 13, 1992= .

Docket-No. 50-443A- 4

-Daniel I.--Davidson, Esq. !

Spiegel and McDiarmid
,

1350 New York Avenue,-N.W.
Washington, D.C..20005

1

Re: ;
Seabrook Nuclear Station,-Unit 1:
No Significant-Antitrust Change Finding ,

Dear Mr. Davidson:
~~~

-

-

,

combination between Northeast Utilities and-Public Service-Pursuant to the antitrust review'of-the anticipated corporate
;

Seabrook Unit 1 that willLresult from this combination, thecompany of New Hampshire and the proposed, change in ownership in':

Director of the.. Office:of Nuclear: Reactor Regulation has made'a,-

finding:in accordance with Section:105c(2)'of the Atomic' EnergyAct of'1954 .

have occurre,d subsequent-to the previous antitrust review ofas amended,|that no significantiantitrust changes- _.
Unit 1 of-the Seabrook-Nuclear Station.- .

t~

This finding is' subject to reevaluation,if a membe'r of the public-
0

,

-requests same in. response-to publication of the finding in'the.
-

Federal Reoister.
to the Federal Reaister and'a' copy of the Staff Review pursuant-A copy of the notice that is being. transmitted

1

to Unit 1 of the Seabrook Nuclear Station are enclosed for your
-

information. -

_

-

Sincerely,
Willia (original 7siened by)m M. LambF
Antitrust; Policy Analyst-
Policy Development and-Technical ~

Support, Branch
Program. Management,? Policy. Development-
and Analysis staff

' Office of Nuclear-Reactor Regulation
Enclosures:
As stated

E

DISTRIBUTION: _ _(DAVIDSON)
: Docket File-50-443AL
;PTSB Reading File -WLAMBE w/o. enclosure
TNRCPDR! DNASH-w/o enclosure-.
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+#g 'o UNITED STATES
E '$ '.r </[' ,'g NUCLEAR REGULATORY COMMISSION
; % WASmNG T ON, D. C. 20555

\ .' ,',# *#
,. February 13, 1992

t

Docket No. 50-443A

Daniel I. Davidson, Esq.
Spieg61 and McDiarmid
1350 New York Avenue, N.W.-
Washington, D.C. 20005

Re: Seabrook Nuclear Station, Unit 1:
No Significant Antitrust Change Finding

Dear Mr. Davidson:

Pursuant to the antitrust review of the anticipated-corporate
combination between Northeast Utilities and Public Service
Company of-New Hampshire and the proposed change-in ownership in-

-Seabrook Unit 1 that will result-from this combination, the
Director of the Office of Nuclear Reactor Regulation 1has made a
finding in accordance with Section 105c(2)1of the Atomic Energy
Act of 1954, as amended, that no significant antitrust changes.
have occurred subsequent to the previous antitrust review'of-
Unit 1 of the Seabrook Nuclear Station.

This finding is subject to reevaluation if a member 1of the public
requests same in response to publication of-the' finding in the-
Federal Reaister. A copy of the notice.that isabeing1 transmitted--
to the Federal Reaister and.a copy of-the Staff-Review-pursuant
to Unit 1-of the Seabrook Nuclear Station are enclosed for your
information. '

;

- 1

Sincerely,
. I

if/hv'
,

/

Willia M. Lam e-
Antitr st PolicyfAnalyst
Policy Development'and' Technical

Support Branch.
Program Management, Policy-Development

and Analysis' Staff
Office of Nuclear' Reactor Regulation

Enclosures:
As stated-

4
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NUCLEAR REGULATORY COMMISSION

DOCKET NO. 50-443A

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE, ET AL.

SEABROOK NUCLEAR STATION. UNIT 1

PROPOSED OWNERSHIP TRANSFER

NOTICE OF NO SIGNIFICANT ANTITRUST CHANGES

AND TIME FOR FILING REOUESTS FOR REEVALUATION

The Director of the Office of Nuclear-Reactor Regulation has made

a finding in accordance w.th section 105c(2) of the Atomic Energy,

Act of 1954, as amended, 42 U.S.C. 2135, that no significant

(antitrust) changes in the licensees' activities or_ proposed

activities have occurred-as a result of-the proposed change ' in --

.

ownership of Unit 1 of the. Seabrook Nuclear Station. (Seabrook)

detailed in the licensee's amendment application dated = November 13,

1991. The finding is as follows: '
-

Section 105c(2) of the Atomic Energy Act of 1954,_as amended,
'

provides that an application for - a license to _ operate a
utilization facility. for which a construction permit was

issued under section 103 shall not undergo an antitrust review

unless the Commission determines that such review is advisable-

on the ground _ that significant : changes - in the- licensee's 1

activities or proposed _ activities'have occurred subsequent to

the previous antitrust review by tihe' Attorney General and the-

Commission in connection with the' construction permit for the

facility. The Commission has delegated the authority to make-

.

^
m
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the "significant change" determination to the' Director, Of fice

of Nuclear Reactor Regulation.

By application dated November 13, 1991, the Public Service

Company of New Hampshire (PSNH or licensee), through its New

Hampshire Yankee division, pursuant to 10 CFR 50.90, requested

the transfer of its 35.56942% ownership interest in the

Seabrook Nuclear Power Station, Unit 1-(Seabrook) to a newly

.

wholly owned subsidiary of Northeast Utilities (NU).formed,

This newly formed subsidiary will be called the North Atlantic -

Energy Corporation (NAEC). The Seabrook construction permit

antitrust review was completed in 1973 and the operating'

license antitrust review of Seabrook was completed in 1986.

The staffs of the Policy Development and Technical Support

Branch, Office of Nuclear Reactor Regulation and the Office of

the General Counsel, hereinafter referred to'as the " staff",
i

| have jointly concluded, af ter. consultation with-the Department
I-
! of' Justice, that the proposed change'in ownership is not a-

significant -change under the criteria discussed by the

Commission in its Summer decisions , (CLI-80-28 and CLI-81-14) . -
L

On February 28, 1991, the staff . published 'in- the ' IgitIgl

- Recister (56 Fed. Reg. 8373) receipt of the licensee's' request
~

L

; to transfer its. 35.56942% ownershipLinterest in Seabrook to

NAEC. This amendment request is d i r e c t l y '. r e l a t e d to the'

proposed merger between NU and PSNH. The notice indicated the-
~

._, u.
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reason for the-transfer, stated that there were no anticipated -,

significant safety hazards as a result- of- the proposed

transfer and provided an opportunity for public comment on any '

antitrust issues related to-the_ proposed transf er. The staff

rece!ved comments from several interested parties -- all of

which have been condidered and factored into this significant
change finding.

,

The? staff reviewed the proposed transfer-of PSNH's ownership

in the Seabrook facility.to a wholly owned subsidiary of NU
-for significant changes since the last antitrust review of

Seabrook, using the criteria discussed by the Commission in '

its Summer decisions (CLI-80-28 and ' CLI-81-14 ) '. The staff

believes that the record developed to date.in the proceeding.

at the Federal Energy Regulatory Commission.- (FERC) involving-
the proposed _ NU/PSNH merger . adequately- portrays the-

competitive s'ituation(s) in the markets served by the Seabrook.

facility and that any anticompetitive' aspects of the' proposed -

changes have-been adequately addressed in the FERC p'roceeding.

Moreover, merger conditions designed to? mitigate possible

anticompetitive effects. of the proposed merger = have - been

developed :in the FERC proceeding. - The. staff further believes

that the FERC proceeding addressed the' issue L of .~ adequately -
.

protecting.the-interests;of competing _ power systems and-the

competitive process 'in - the' area served - by 1the Seabrook '

facility such =that the changes-will not have implications that_.
~

-

. _ .- , .. ..-.
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warrant a Commission remedy. In reaching .this conclusion, the

staff considered the structure of the electric utility

industry in New England and adjacent areas and the' events

relevant to the Seabrook Nuclear power Station and Millstone

Nuclear Power Station, Unit 3 construction permit and

operating license reviews. For these reasons, and after

consultation with the Department of Justice, the staff

recommends that a no affirmative "significant. change"

determination be made regauding the proposed change in

ownership detailed in the licensee's amendment application

dated November 13, 1991.

Based upon the staff analysis, it is my finding that there

have been no "significant changes" in the licensees'

activities or proposed activities since the completion of the

previous antitrust review.

|
|

Signed on February.9,.1992 by Thomas E. Murley, Director, of the

Office of Nuclear Reactor Regulation..

Any person whose interest may be affected by this finding,may file,

with full particulars, a request for reevaluation with.the Director

of the Office of Nuclear Reactor Regulation, U.S. Nuclear

Regulatory Commission ,. Washington, DC 20555 within 30 days of the

initial publication of this . notice in the Federal Recister.

Requests .for reevaluation of the no significant ' change

-
.



- - -- - -. . - - . . . - - . ....-

4 ,

. .

-5-

determination shall be accepted after;the date when the Director's' ;

finding becomes final, but before-the issuance of the operating
license amendment, only if they contain new information , such as.

information about facts or events of antitrust significance that
have occurred since that date, or information that could not

reasonably have been submitted prior to that date.-

Dated at Rockville, Maryland, this lith day of February 1992.

FOR T E, NUCLEAR. REGULATORY-COMMISSION
-

0'

An hony T.- = chief--,

Policy Dev op ent.and Tech ca
Support _ ra ch .

.

Program Mana ment, Policy De opment,
and Analysis _ Staff

Office of Nuclear Reactor. Regulation
.

1

L

9
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I. THE SEABROOK AMENDMENT APPLICATIONS

.

By letters . dated November 13, 1990, the Nuclear Regulatory

Commission (NRC or Commission) staff (staff) received post-

Operating License (OL) amendment applications ~ requesting two

license changes: 1) to transfer operating responsibility and
_

management of the Seabrook facility from New Hampshire- Yankee,' the
,

current operator, to a proposed entity called North Atlantic Energy
~

Service Company (NAESCO); -and 2) to ' authorize : the ownership

transfer of approximately 35 percent of the Seabrook facility-from
'

Public Service Company of New Hampshire- (PSNH) to a proposed. entity -

called North Atlantic Energy Corporation (NAEC) .- Both NAESCO and

NAEC wil'1 be wholly owned: subsidiaries of Northeast Utilities '(NU)-

-and formed solely to operate Seabrook and own PSNH's' share of the-

facility respectively. The transfer of operating responsibility to t

~

- NAESCO:and the proposed transfer of PSNH'S ownership 'in Seabrook to
'

NAEC introduce new entities' associated with the;SeaNook facility..
>

,

The applicant and the-licensee suggest that no--antitrust review-of:

-these proposed changes.is required ~by the Atomic Energy Act. The.

staff believes thel. legislative history and reading.of the Atomic-
,.

EnergyActof1954,as. amended,-(AEA),-.42U.S.C.32135, require...thd

staff at least. 'to review? newTowners of ! nuclear; power ~ production-

. facilities for. the purposeiof; determining whether the adding of. the

new owner to the license.will constitute a significant changt . - The

staf f recommends that the Director of the Office- of Nuclear Reactor-
.

.-

.
-
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Regulation conclude from the. staff's analysis herein and

consultation with the Department of Justice -(Department or DOJ)

that further NRC antitrust review of the proposed change _ in

ownership detailed in the licensee's amendment application dated

November 13, 1990, is not advisable in that, based 7 on the-

information received and reviewed = a finding of no significant,

change - is warranted.- The ~ staf f further has determined that

antitrust issues are not raised by.the request to-add NAESCO as a
-

non-owner operator to-the Seabrook license. The basis for staff's

recommendation-and determination are provided herein.

II. APPLICABLE STATUTE AND REGULATIONS

Section 105 of the Atomic Energy Act of 1954, as amended,- (AEA), _42-

U.S.C. 2135, designates when and how antitrust issues may be -
raised. See Houston Lighting & Power Co.,_.(South-Texas Project),

CLI-77-13, .5 NRC. 1303, 1317 (1977).- .In connection with- the

legislation to remove the need to make a findingLof practical. values >

before issuing 1 a commercial license,1 -in 1970,itheIJoint' Committee-

1- Before the amendment,. the Commission could issue a
commercial;1icense for a' production _or utiliz'ation facility only
'after'it had made a finding _of " practical?value" of'the' facility-

for industrial or commercial purposes. _ Public Law 91-560- (84 Stat.
1472)(1970), section:3, amended,section 102-fof|the Atomic Energy_

3Act-(AEA). Prior to the amendment, section 102 of the AEA read as '

follows:-

.SEC.102. FINDING- OF: PRACTICALi VALUE.-Whenever- the-
Commission has made a finding 'in writing that' any- type of-
. utilization or production' facility has been sufficiently- !

developed L to be of practical value - for industrial or

(continued...).

'

_ _ _ _ _ _ ___ _ _ _ - - - _ _ _ _
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on Atomic Energy also examined section 105c. Before the 1970

amendment, section 105c provided that whenever the Commission

proposed to , issue a commercial license, it would notify - the

Attorney General of the proposed license and the proposed terms and

conditions thereof. The Attorney General would then be obliged-to

advise the Commission "whether, insofar as he can determine, the

proposed license would tend to create or maintain a situation

inconsistent with the antitrust laws and such advice will be

published in the Federal Register. "2 The Joint Committee,

recognizing that the language and potential effect of the existing
section 105c - vere not sufficiently clear, decided' to amend

section 105c to clarify and revise this phase of the Commission's

licensing process. See 116 Cong. Rec. S19253.

Subsection 105c(1), as amended, requires the Commission- to

transmit, to the Attorney General, a copy- 'of any license

application to construct or operate a nuclear facility for the

1(... continued)
commercial purposes, the Commission may thereafter issue
licenses for such type of facility pursuant to section
103..

2 Prior to the 1970 amendment, antitrust. review could occur
only following a commission - finding, under section 102 of the
Atomic Energy Act, that a type of facility had'been sufficiently
developed to be of Cpractical value" for industrial or' commercial
purposes. Because the Commission never made such a finding, no
antitrust reviews occurred. Power reactor construction permits and
operating licenses before 1970 were issued pursuant _ to -
section 104b, which applied to facilities involved.in the conduct-
.of research and development activities leading to the demonstration
of the practical value of such - ' f acilities for industrial or
commercial purposes.

*

.

.________________mm _ _ _ _ - .
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Attorney General's advice as to whether the grant of an application

will create or maintain a situation inconsistent with the antitrust
laws. Subsection 105c(2) provides an exception to the requirements

of subsection 105c(1) for a license to operate a nuclear facility-

for which a construction permit was issued under section 103,

unless the Commission determines that such review is advisable on

the ground that "significant changes" in the licensee's activities

or proposed activities have occurred subsequent to the previous

review by the Attorney General and the Commission'in connection

with the construction permit for the facility.

The Commission has promulgated regulations regarding the submittal

of information in connection with the prelicensing antitrust review

of facilities and the forwarding of antitrust information to the-

Attorney General. See 10 C.F.R. SS 2.101, 2.102, - and - 50. 3 3a .

Section 50.33a requires the submission of the'infornation specified

in 10 C.F.R. Part 50, Appendix L (Information, Requested By _ The

Attorney General For Antitrust Review Facility License

Applications). The publication in the Federal Register of a notice

of the docketing of the antitrust information-required'by Part 50,

Appendix L is required by 10 C.F.R.- 5 2.101(c). Subsections

2.101(e) and-2.102(d) address the situation in which.an antitrust
review has been conducted as part of - the application for a

construction permit and the application for an operating-license is

now before the Commission. Related to this,-the Commission has

delegated to the_ Director of Nuclear Reactor Regulation (NRR) or
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the Director of Nuclear Material Safety and Safeguards (NMSS), as

appropriate, its authority under subsection 105c(2) of the AEA.to

make the determination in connection with an application for an

operating license as to whether "significant changes" in the

licensee's activities, or proposed activities under its license

have occurred subsequent to the antitrust review conducted in

connection with the const*/uction permit application. See 10 C. F.R.

SS 2.101(e) (1) and 2.102 (d) (2) .3

On October 22, 1979, the Commission amended 10 C.F.R. S 55.33a to

reduce or eliminate the requirements for submission of antitrust

information in certain de minimis instances. In publishing the

rule, the Commission stated its conclusion that applicants whose

generating capacity at the time of the application is 200 MW(e) or

less are not required to submit the information specified in

Appendix L of Part 50, unless specifically requested to do so. The

3 In connection with the delegation, the Commission approved
procedures to be used until such time as regulations implementing
the procedures were adopted. Although never formally published,
the procedures are available as attachments to SECY-79-353 (May 24,
1979) and SECY-81-43 (January 19, 1981). On March 9,.1982, the
commission amended its regulations to incorporate final procedures
implementing the Commission's delegation of authority to make the
"significant changes" determination to the Director of Nuclear
Reactor Regulation or the Director of Nuclear Material Safaty and
Safeguards, as appropriate. 47 Fed. Reg. 9963, March 9, 1982. The.

amended regulation provides that the Director, NRR or NMSS, as
appropriate, after inviting the public to submit comments regarding-
antitrust aspects of the application and after reviewing any
comments received, is authorized to make a significant cbsnge
determination and, depending on his determination, either refer the
antitrust information to the Attorney General or publish a finding

i of no significant changes in the Federal Register with an
opportunity for requesting reevaluation of the finding.

,

1
|
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Commission further stated that it believed that utilities smaller

than these generally would have a negligible ef fect on competition.

Fed. Reg. 60715, October 22, 1979.
,

$
All applicants for an NRC utilir?. tion facility license who are not

^
determined by the staff to be de minimis applicants,. undergo an

extensive antitrust review at the construction permit (CP) stage

and a review at the operating license (OL) stage. The CP review is

an in depth analysis of the applicant's competitive activities.

conducted by the DOJ in conjunction with the staff. The

competitive analysis associated with the -OL stage _ of review is

conducted by the staf f, in consultation with the Department, and is
.

focused on significant changes in the applicant's activities since

the completion of th < CP antitrust review (or any subsequent

review). In each oi these reviews,_~both the staf f and the

Departmen* concentrate on the applicant's activities and determine

whether the applicant's conduct.or changes-in applicant's conduct

creates or maintains-a situation inconsistent with the antitrust
laws.

III. POST INITIAL OPERATING LICENSE ANTITRUST REVIEWS

A. General

' As indicated supra, the NRC has established . procedures by which

prospective licensees of nuclear production f acilities are reviewed

.

_ . _ . _ _ - - _ _ , - _ _ - _ _ _ _ _ _
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during the initial licensing process to determine whether the

applicant's ectivities will create or maintain a situation

inconsistent- with the antitrust laws. The AEA does not

specifically address the addition of new owners or operators after 1

the initial licensing process. The legislative history discusses,

to a limited extent, some types of amendments.' However, neither

section 10$c of the AEA or the Commission's regulations deal q

directly with applications to change ownership of facilities with

operating licenses.S Indeed, in its South Texas decision, the

Commission stated that, "we need not and do not decide whether

antitrust review may be initiated in case of an application for a 1

license amend'oent ... Where an application for transfer of control

of a license has been made " South Texas Project, 5 NRC at...

' The report by the Joint Committee on Atomic Energy notes
that:

The committee recognizes that applications may be amended
from time to time, that there may be applications to
extend or review (sic) a license, and also that the form
of an application for a construction permit may be such
that, from the applicant's standpoint, it ultimately
ripens into the application for an operating license.
The phrases "any license application", "an app 2ication
for a license", and "any applination" as used in the
clarified and revised subsection 105 c. refer to the *

initial application for a construction permit, the
initial application for operating license, or the initial
application for a modish 3 tion which would constitute a
new or substantially diD srent facility, as the case may
be, as-determined by the Commission. The phrases do not
include, for the purposes of triggering subsection
105 c. , other applications which may be filled during the
licensing process.

H. Rep. 91-1470, 91st Cong. 2d Sess., rat 29 (1970). *

5 Applications for construction permits, for amendment of
construction permits, and applications for initial operating
licenses are not included here.

_ _ _ _ _ _ _ _ _
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1318. The Commission went on to note that "(a)(Ithority (for
antitrust review of a license transfer), not explicitly referred to
in the statute or its history could be drawn as an implication,

f

from our regulations. 10 CTR $50. 8 0 (b) . "' Id. Unfortunately, the

Commission did not explain how its regulations could grant
' authority not given by.the statute.

The commission has considered,- however, the matter of adding a
licensee after issuance of a construction permit, but before

issuance of the initial operating license. In Detroit Edison,-et

al., (Enrico Fermi Atomic Power Plant, Unit No. 2), 7 NRC 583, 587-
.

89 (1978) aff'd ALAD-4 7 5, - 7. NRC 752, 755-56 n.7 (1978), the

Licensing Board denied a petition to' intervene and request for an
antitrust hearing by a member / ratepayer of the distribution

cooperative that purchased all of its power from a cooperative that

would become a co-licensee of the' power plant.- In considering a

jurisdictional argument, the Board, relyingLon the Congressional
intent and purpose behind section 105c of the - ara cited in n.4:
supra, stated that *(sjince the two. cooperatives in this case are-

required to submit an application - to become co-licensees, these

constitute their-.$ initial appliention.for a co'nstruction permit'a-

610. C.F.R. $ 50.80(b) provides in part that an application' for
transf e'r .. of a license shall- include as auch of the information
described.in $$ 50.33 and 504344 with respect to the identity-and

g. technical:and financial qualifications of the proposed transferee:
as would be required by?those-sections =if the application were for
an initial' license, and if the 2f eense to be issued is a cJess 203'-

license, the information_ required by' $- 50.33a :
requested by the-Attorney General for antitrust review (Information

-

) . ..

'

.. _. . .. . ..

.

. = _ _ - . - _ - .
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(emphasis in original). Id., at 588. In Summer, the Commission

referred to Termi for the proposition that the addition of a co-

owner as a co-licensee was, in effect, an initial application of
the co-owner and as such required formal antitrust consideration,

stating, "[t) hat decision was based on the necessity for an in-
depth review at the CP stage of all applicants, lest any applicant
escape statutory antitrust review" (emphasis added). South

Carolina Electric and Gas Company and South Carolina Public Service

Authority, (Virgil C. Summer Nuclear Station, Unit 1), CLI-80-28,
11 NRC 817, 831 (1980).

The legislative history of nection 105c and the Commission's

guidance in South Texas might be read to indicate that commission

antitrust review, if not limited to the initial licensing process,4

is at least an unsettled question regarding operating license
amendments. However, Termi and Summer stand for the proposition

that new license applicants are initial applicants for purposes of
a section 105c antitrust review. Further, the Commission indicated

in Summer that in such situations a formal antitrust inquiry is
required. See Id., at 830-31. Against this backdrop, the staff

has conducted antitrust reviews of operating license amendment
requests.

The staff has received applications for operating license
amendments that 1) request the addition of a new owner or seek

Commission permission to transfer control from an existing to a new

'

.

. _ _ _ _ _ _ _ _ _ - . . - _ . .
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owner or 2) request placing a non-owner operator on a license. The

action the NRC Staff has taken has been particula.r to each

situation. -In general, post initial operating license amendment

applications involving a change in ownership have included an

antitrust review by the statf and consultation with the Attorney

General. The review by the staf f focuses on significant changes in )
i

the competitive market caused by the proposed change in ownership- |

since the last antitrust review for the facility and its licensees.

The staff review takes into account related proceedings and reviews*

;

in other federal agencies (e.g. FERC, SEC, or DOJ).

B. Change In Ownership |

Although not specifically addressed by regulation, the staff has
,

evolved a process for meeting the commission's direction.in the
;

summer decision to conduct an antitrust inquiry for license

amendments af ter issuance of the operating license. The receipt of
,

an application to add a new owner to--an operating license or to
~

seek Commission permission to transfer control from an existing to
.

a new owner, -for section 103 utilization f acilities which have

undergone antitrust review during the initial licensing procots, is

noticed: in the Federal Register, inviting the public to express

views relating.to any' antitrust issues raised by the application,
and advising.the public that the Director of the Office of Nuclear

Reactor Regulation (NRR).Will issue a finding whether significant
,

changes in the licensees' activities or proposed activities have

,. . , , . - . , , , , . . ~ - . . . , . . . . , . , - .
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occurred since the completion of the previous antitrust review.

The staff's awareness of any related federal agency reviews of the

request (e.g. TERC, SEC, or DOJ) and the staff's intention to

consider those related proceedings are also noted in the Federal

Register notice. The staff reviews the application after the

comment period, so that the staff can perform the review with

benefit of public cc,mment, if any, and consultation with the

Attorney General. If the Director, NRR, finds no significant

change, the finding is published in the Tederal Register with an

opportunity for the public to request reconsideration as provided

f or in 10 C.F.R. S 2.101(e) for initial license applicants. If the

Director, NRR finds significant change, the matter is referred to

the Attorney General for formal antitrust review.

In conducting the significant change review, the staff uses the

criteria and guidance provided by the Commission in its two Summer
'

decisions for making the significant change determination for OL

applicants.7'

The statute contemplates that the change or
changes (1) have occurred since the previous
antitrust review of the licensee (s); (2) are
attributable to the licensee (s); and (3) have

'

I In CLI-80-28, the commission enunciated the criteria, but
deferred its actual decision regarding the petition to make a
significant. changes determination that was before it. See South
Carolina Electric and Gas Company and South Carolina Public Service
Authority,- (Virgil C. Summer Nuclear Station, Unit 1), CLI-80-28,
11 NRC 817 .(1980). In CLI-81-14, the commission denied- the
petition. See South Carolina Electric and Gas Company and South
Carolina Public- Service Authority, (Vtrgi1 C. Summer Nuclear
Station, Unit 1), CLI-81-14, 13 NRC 862 (1981).



-_ _ _ _ _ ___ - _ _ _ . .. _ ._._ _._.._____ _._ ._ _ _ __ _ .

,

!
. ,

I
i !

- 12 - {
!
i

anti-trust implications that would most likely '

Warrant some Commission remedy. }
|

*

:
Summer, 11 NRC at 824. To warrant an af firmative significant |

.

change finding, thereby triggering a formal OL antitrust review

that seeks the advice of the Department of Justice on whether a !
!

hearing should be held, the particular change (s) must neat all. !

- i
three of these criteria. In its second Summer decision, the !

!

commission provided gu'idance regarding the criteria and, . in [
..

. i
particular, the: meaning of the third criterion in' determining the- !

t

significance of a change. [

I
As - the staff recognized, . athis third criterion ;.

appropriately focuses, in several ways on what may be. !,

'significant''about any changes since the last. . . review. -

Application of this . third criterion should result in
termination of NRC antitrust reviews where1the changes j!
are pro-competitive or have de 'aininis anticompetitive j
effects." (Esphasis

provided)iterion has a
The staff correctly: ;

discerned = that the third cr. further t

analytical aspect regarding remedy: "Not only:does (it) lrequire an assessment of whether the changes . would be - *

likely, to warrant commission : remedy, but: one must -also i
consider the type of remedy which-such changes;by their '

nature would require." The third - criterion ' does not ;
evaluate the change.in isolation deciding only whether:it
is pro or anticompetitive. It also reqNires evaluation

,

- of unchanged aspects ' of the - competitavo structure . in-.
relation to~the change-to determine =signiticance,y

.

South Carolina Electric.and Gas Company and South Carolina Public :

servlee Authority, . (Virgil C. suaaer Nuclear. station, Unit 1), CLI-- [

81-14, 13 - NRC 862, 872-73 L (1981) .
,

;

C. Change In'or Addition of Non-owner Operator- ;

..

*
t

,

.
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Changes in a nuclear plant operator, without any change in

ownership, may also carry the potential of abuse of market power by
the operator. However, the staff has determined that a plant

operator who has no control over the marketing of the power or
energy produced from the facility will not, under normal

circumstances, be in a position to exert any significant amount of

market power in the bulk power services market associated with the

facility. The staff makes an-effort in these cases to reach
agreement on a license condition requiring new plant operators to

agree _to be divorced from the marketing or brokering of power or

energy from the facility in question and hold existing owners
accountable for the operator's actions. If the prospective new

operator and the owners agree to appropriate license conditions
that reduce the potential for impact on plant evnership or-

entitlement to power output, as determined by the staff, the
,

application to add or change a non-owner operator is viewed'as an

application f alling within the de minimis exception for submitting
antitrust information providad'for in 10 C.F.R. S 50.33a.

The Commission has exempted de minimis applicants from' the

requirements _ to submit antitrust . infornation and, .therafore, the -
_

publication for comment of such information, unless;specifically-+

requested by the Commission. See 10 C.F.R. _$ 50.33a.: The-
'

Commission has determined that such applicants generally woula have

'a .' negligible. of f act L on competition.- See'?44 Fed. Reg. 60715,
October 22, 1979. The staff _ has determined ' hat, with an

- _ _ _ _ _ _ - - - - -

q
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appropriate license condition regarding the marketing and brokering

of power, the potential for a non-owner operator to have an affect

on competition in the bulk power market is effectively mitigated.

Therefore, such an operator is, as a practical matter, the same as

a de minimis applicant with respect to its ability to affect

competition. Normally, no further antitrust review of the non-

owner operator will be conducted by the staff.

IV. ZREVIOUS SEABROOK NRC ANTITRUST REVI M

A. Construction Permit Review

By letter dated December 4, 1973, the Attorney General issued

advice to the Atomic Energy Commission pursuant to public Service

Company of New Hampshire's (PSNH), the lead applicant,s application

for a construction permit for the Seabrook Nuclear Power Station

Units No. 1 and No. 2. In its advice letter, the Department

expressed concern over several allegations by smaller power systems

in the New England bulk power services market that they were unable

to gain access to low cost bulk power supply on tha same basis as
,

'PSNH was the majority owner with 50% of the plant at the time
the time of the Department's advice letter in'1973. Since this

'

initial review, there have been several changes in ownership and
ownership shares in Seabrook. Existing owners are as follows: PSNH
(35.56942%); United Illuminating (17.5%); EUA Power Corporation
(12.1324%)' Connecticut Light & Power Company (4.059854); Hudson
Light & Power Department (0.077374); Vermont Electric Generation
and Transmission Corporative, Inc. ( 0. 41259 % ) ; - Montaup Electric
Company (2.89989%); Canal' Electric. Company (3.52317%); New England

| Power Company (11.59340%); Taunton Municipal Lighting Plant
(0.10034%); and New Hampshire Electric Cooperative, Inc. (2.17391%)

*
. -
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larger systems in the area. The advice letter stated that as a f
.

result of a settlement agreement reached between the privately
I

,

owned and publicly owned systems in New England that there had been !

a " dramatic improvement in the relations naong the various segments

of the electric power industry in New England...." The Department f

emphasized the importance of the development of the New England ;
>

Power Pool (NEPOOL) as a regional planning body that would enable ]
. participation in bulk power services by all types of power entities

throughout New England. The Department concluded, .)

:

!
*

that the creation of a truly open,.non-t ...

exclusive NEPOOL means that all systems can
: have a dependable frame- work within which to

|
obtain fair and non-discriminatory access to.
economical and reliable bulk- power

'

supply.(December 4, 1973 advice letter, p. 4)

i
iAs a result of its-review, the. Department advised the Atomic Energy

commission that there was no need for. an antitruet hearing pursuant' ,

to the construction permit application for seabrook.

,

B. Operating License Review

As noted above, a prospective operating licensee is not required to-

undergo a formal antitrust review unless' the staff-determines that-

there have been "significant changes"' in the licensee's activities:
,

or proposed 1 activities subsequent.to the review by the Department

of-Justiceiand the staff at the construction: permit. stage. .The
,

staff completed its OL antitrust review of. 'Seabrook _ in' January

:-
..

_ . . - . _. __ _ . _ _ _ . _ _ _ _ _ . - , _ _ . , . _ . . _ ,
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1986. The staff analysis indicated that,

.

...NEP00L, which was only two years old at the
'

time when the CP antitrust review was par-
formed, appears to have evolved into a
framework ensuring access to reliable and
economical bulk power supply for all New
England utilities. Two provisions of the
original pool- agreement were found to be
discriminatory against-. smaller utilities and
have since been removed. Further, because
seabrook 1 has been designated as a - pool-
planned unit, access to seabrook i over pool
transmission- facilities of. members- is

'

guaranteed .for all participants under the
terms of NEPOOL.'

Based in large part upon the successful formation and operation of-

NEPOOL,. the staff concluded that the changes in the licensees'

activities as well as any. proposed changes _in licensees' activities

do not represent "significant changes"'as identified in the summer

decision and recommended that no formal OL antitrust review-- be
conducted. The staff's antitrust OL review was completed in

February 1986 and the seabrook full ~ power license :was issued on'

March 15, 1990..

- C .~ EUA Power Reviev

.By. letter dated' March-26, 1986,'New. Hampshire Yankee, acting:as

agent' for the seabrook-licensees, requested the statf to amend the-

'st'af f review -of: seabrook licensees' changed activity,
"seabrook'_ station, Unit- 1, ,Public_ services Company- of New

- Hampshire, . et al, .: bocket No. .50-443A, Finding of'Nossignificant-
Antitrust Changes,"'p. 57.

_

,

_

_ _ _ _
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Seabrook construction permits (Units 1 and 2) to reflect the '

purchase and transfer of an approximate 12 percent ownership share !

in the Seabrook f acility to EUA Power Corporation (EUA Power), a t

wholly owned subsidiary of Eastern Utility Associates of Boston,

Massachusetts. The amendment requested the transfer of 12 percent ,

ownarship to EUA Power and deletion of the following owners as

Seabrook licensees: Bangor-Hydro-Electric Company (2.17391%); '

Central Maine Power Company (6.04178%); Central Vermont Public f

Service Corporation (1.590964); Fitchburg Gas and Electric Light

company (0.86519%); and Maine Public Service Company (1.46056%). |

Even though a sister company, Montaup Electric Company (both are
.

'

wholly owned by Eastern Utilities Associates), had previously

undergone an antitrust review in conjunction with its participation

in Seabrook, EUA Power represented a new owner prior to issuance of
t'

the Seabrook full power operating licensee and was required to

undergo a formal antitrust - review by . the - Department of Justice.

Accordingly, EUA Power submitted pertinent 10 C.F.R. Part 50,
.

Appendix L information'to the staff regarding its operations and [
-

,

competitive activity.- A' notice of receipt of this'information,

which provided the opportunity _for a 60 day comment. period on the

antitrust issues regarding the proposed ownership transfer,; was;
. ;

published in the Federal Register on May. 23, 1986.

.

-By letter dated July _1, 1986 the Department. advised'the staff that
,

,

l there was,

l.
<

i

!

-- , - . _ . _ __ . _ . . _ = _ - , , , - _ - _ . , .
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no evidence that the proposed...

participation by EUA Power Company in the
Seabrook Units would either create or maintain
a situation inconsistent with the antitrust
laws under Section 105(c). We do not,
therefore, believe it is necessary for the
Commission to hold an antitrust hearing in
this matter. (Department of Justice advice
letter, p.1)

The Department's letter was published in the Federal Register on

July 17, 1986 and provided for interested persons to request a

hearing and file petitions to intervene. There were no such
.

requests and the staff issued an amendment (No. 9) to the Seabrook

construction permits authorizing the transfer of ownership

ef fective upon completion of the transfer of ownership shares which

was consummated on November 26, 1986. In this instance, there was

no need to apply the significant change threshold criteria to the

EUA Power amendment review and address the issue of whether the
Department of Justice should conduct the review or the staff should

issue a significant change determination because the request for

ownership change occurred prior to issuance of the full power
operating license and consequently, the review involved an

amendment to the construction permit and followed construction

permit review procedures.

V. CHANGES AT SEABROOK AFTER ISBUANCE OF THE INITIAL OL
.

The instant amendment requests to transfer PSNH'S ownership in

Seabrook to a proposed new entity, NAEC, and change the plant

operator from New Hampshire Yankee to a proposed new operating
.

.. a... . . . . . . . . - _. - - -- -
-

_ _ _ _ . _ _ -

-

-
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entity, NAESCO, represent direct outgrowths of the bankruptcy

proceeding initiated by PSNH in January 1988. Though the

bankruptcy proceeding and PSNH's financial status are not the f ocus

of the instant review, it is significant to note that PSNH is |

|
dependent upon Seabrook as its principal source of generating

capacity and operating revenue. This dependence on one source of

operating revenue left PSNH highly susceptible to fluctuations in

the business cycle that affect different regions of the country at

'

diffarent periods in the cycle. During the mid 1980's commerce and

industry in New England were growing dramatically. Economic growth

exceeded projections for planned electric generating capacity."
.

However, as rapidly as the New England economy advanced in the mid

1980's, it declined equally a fast in the late 1980's. PSNH filed

for bankruptcy in January 1988 and EUA Power Corporation, another

Seabrook co-owner heavily dependent upon the sale of Seabrook power
,

and energy, filed for bankruptcy in early 1991. -

There Vere other factors that contributed to PSNH'S financial

difficulties in the 1980's, e.g., development and approval of'

emergency evacuation plans for seabrook and state regulatory

proceedings involving allowance of seabrook_ costs in PSNH'S rate-

"EUA' Associates, parent company of Montaup Electric Company,
a co-owner _of Seabrook, formed EUA Power Corporation ~specifically-
'to purchase a 12 percent ownership share in seabrook to meet an
unexpected strong demand for electric power in New England during

| the late 1980's and 1990's. John F.G. ' Eichorn, - chairman of . EUA
; Associates, was quoted by the Providence, Rhode Island- Journal

newspaper, as citing NEPOOL electricity demand estimates' showing "a
serious shortfall _ developing in New England, which we-at EUA are
determined to help eliminate.a pournal, April 10, 1986.

| ,

i
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base. All of these factors culminated in PSNH filing for

bankruptcy and the resultant proposal by NU to acquire PSNH. The

proposals adding a new owner and a new operator of the seabrook

facility are the principal changes the staff must address in its
post OL significant change antitrust review. The staf f must

determina whether the new owner or the new operator will create or

maintain a situation inconsistent with the antitrust laws.
t

VI. FERC AND SEC RE7IEWS

i

!Pursuant to the requirements and jurisdiction of both the Federal
:

Power Act and the Public Utilities Holding Company Act of 1935, NU .

I

'

filed applications with the Federal Energy Regulatory Commission

(FERC), on January 5, 1990, and the Securities and Exchange

Commission (SEC), on October 5, 1989,- respectively, seeking

approval of its proposed merger with PSNH. In light of the-fact.
!

that similar competitive issues are currently being addressed in-

proceedings at the FERC and'SEC and that-the findings reached in

the ' FERC and SEC proceedings will be considered : by the ' staff, a
-

brief synopsis of these proceedings follows. >
-

A. FERC Proceeding
. i

.

- Northeast Utilities, acting through a service company called NUSCO,

L f sought . approval under section 203 Lof the Federal Power JAct '

(enforced ' by! the FERC) ~ to acquire , the jurisdictionali assets of

--,
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PSNH. Section 203 of the Federal Power Act (FPA) requires the FERC

to make a determination as to whether the proposed acquisition or

merger will be consistent with the public interest. Though the FPA

does not specifically charge the FERC with weighing the competitive

implications of the merger or acquisition in terms of injury to

competition or the competitive process in identifiable markets, in
the recent past, the FERC has considered these competitive concerns

as inputs to its ultimate determination as to whether the

combination creates more . benefits than costs, i.e., is in the

public interest.

On March 2,1990, the FERC issued an order granting intervention

by all requesting parties and also' granted a NU motion to expedite

the hearing schedule by requiring that an initial decision be

issued no later than December 31,- 190% Af ter extensive discovery,

depositions and oral argument, the 1..tC administrative law ~ judge
_

(ALJ), Jerome Nelson, issued an initial decision on December 20,

1990."

""On March . 7, 1990, NU submitted 'its direct case, which
consisted of the prepared testimony and exhibits of six witnesses'.
After extensive discovery, including numerous depositions,of NU,
staff, intervenor' and third party witnesses, the 'statf and
intervenors filed _their! respective direct cases on May-25, 1990.

-

The direct cases' of staff . and intervenors included _ the prepared
testimony and exhibits of--49 witnesses. On' June 25,-1990, staff-
-and intervenors filed . cross-rebuttal'.. cases ' through the prepared
testimony and exhibits of 19 witnesses. On July 20, 1990, . NU filed -

_

its' rebuttal' case through the prepared testimony. and exhibits of 12
witnesses.- Twenty-five days: of hearings were - held ' during August -

_and September of 1990..' Thirty-five witnesses were: cross-examined,
-

'and-809 exhibits were admitted into evidence. Briefs and-reply-
briefs were filed in' october of 1990s Four days of oral argument
ended >on November 13,-1990."- (AIJ Initial Decision,| p. 6)'.?

'

N
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The ALJ made several findings in his initial decision, however, the

findings most relevant to the NRC post OL amendment review concern

the effect the merger will have on the New England bulk power
,

services market. The ALJ's initial decision indicated that without
. detailed set of merger conditions, the "NU-PSNH merger would have

anti-competitive consequences." The AlJ found that,

the merger would have anticompetitive impacts
by giving the merged company vast competitive.

strength in selling and transmitting bulk
power in New England, and in a regional
submarket called " Eastern RENVEC" (Rhode
Island and Eastern Nassachusetts). (Jd.,
p.15)

The AIJ indicated that the merged company will control 92 percent

of the transmission capacity presently serving New England.

This control would give the merged company the
power to demand- excessive charges for
transmission, or to deny it altogether, while
favoring its own excess generation at high

'

prices. (Id., p. 16)

!

The ALJ concluded that merged NU-PSNH will control the principal

transmission access routes from northern New England to southern

New England as well as 72 percent of the New York, New England

transmission corridor path.

Because PSNH " controls the only transmission
lines-linking Naine and New Brunswick to.the,

I rest of New England"..., Eastern REMVEC-
'

. utilities will necessarily-have to deal with
the merged company in order to get power from
those areas. The merged company's control-

,

,
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'

vould also-extend to access from liew York... ;

NU controls 72% of the New York-New England !

" interface"... and needs only a small portion !
*

of that share for its own use. (Jd.),

+
b

9
||

The AW's initial decision recommended that the PERC approve the !

merger only if specific merger conditions were agreed upor. by the
i

merging parties. There are two| principal conditions-discussed by i

the AW designed specifically to address the.new NU-PSNH's market

power and particularly any potential for abuse of this newly
created market power vis-a-vis other power systems in New England. ;

The first condition is basically a rework of a-proposal--initially-
'

offered by NU-PSNH dealing with the - merged ' company's policy

regarding transmission over its L power ' grid. . A set of General i

Transmission commitments was developed by:the AM which dealt with

various degrees of priority. access and time horizons depending upon

the individual power: supply. situation in. question; This policy

commitment, according to the AM, would reassure non-dominant power 4

.

systems in New England a form of meaningful access to . the :

L .

.

.

|
transmission facilities required to fulfill their bulk power supply

requirements.
,

|'

-The -second. major condition _ that-| addresses 'the'. transmission .

-doninance of the new NU-PSNH 'is termed;the, "New Nampshire corridor-
'

. Proposal." This proposal serves to|open up the flow of power: from
_ t

Canada to New England and from northern New-England to the heavily .:

_ populated southeastern portion of - New a England. ; : The - Corridor- i~

' '

. Proposal" allocated a' total of 400 MW 'of transmission ~ capacity withz
' i

.

v

I
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200 MW allocated to New England Power Company and 200 MW allocated

to southern New England utilities. These two transmission

proposals recommended by the FERC AIJ are the most relevant to the

staff's review of New Hampshire Yankee's requests to change

ownership and the operator of the Seabrook facility.

On August 9, 1991, the FERC conditionally approved the NU merger

with PSNH. To mitigate the merger's likely anticompetitive

ef fects, the FERC strengthened NU's General Transmission Cormitment

and noted that it will construe NU's voluntary commitment very

strictly. NU can not give higher priority to its own non-firm use

than . to third party requests for firm wheeling in allocating
,

existing transmission capacity. The FERC also ruled that

independent power producers and qualifying facilities are eligible

for transmission access on the New Hampshire Corridor. See

Northeast Utilities Service Company (Re Public Service Company of

New Hampshire) TERC slip op. No. 364 (August 9, 1991).

B. SEC Proceeding

NU filed an application with the SEC for approval'under the Public

Utility Holding Company Act of 1935 (PUHCA) of its proposed merger

with PSNH. The SEC issued a notice of the filing of the

application on February 2, 1990 (Holding Co. Act Release No.

25032). Fourteen hearing requests from 41 separate entities were

received and four of these requests, representing 21 entities, were

.
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subsequently withdrawn. Moreover, eight entities filed comments or

notices of appearance. The segment of the SEC review most relevant

to staff's post OL amendment review revolves around Section

10 (b) (1) of the PUHCA that requires the SEC to consider possible

anticompetitive effects of the proposed NU-PSNH acquisition. The

SEC in a Memorandum Opinion dated December 21, 1990 approved NU's

proposed acquisition of PSNH--indicating that all PUHCA-

requirements, including Section 10(b)(1), had been fulfilled. In

its initial decision, the SEC stated that,

Given the approximate size of the Northeast--
PSNH system and the resultant- economic
benefits discussed herein. . . , we conclude that
the Acquisition does not tend towards the
concentration of control of- public . utility
companies of a kind, or to the extent,
detrimental to the public interest or the
interest of investors or consumers as- to
require " disapproval under section 10 (b) (1) . -
Section 10(b) (1) is_satistied. -(SEC. Initial
Decision,-p. 40)

The SEC's analysis, as reflected in its initial decision, considers

the economic benefits associated with a-merged NU-PSNH and-not-so

much the potential for abuse of market power that may_be enhanced

by the merger. The initial decision states that the,1

transfer'.to North Atlantic: will merely. nove
_

the asset from one Northeast subsidiary to
another and- should- have no impact on
competitive conditions. (Id.,:p.58)

The SEC order approving the merger was_ appealed by two'intervenors

in ,the SEC | proceeding--the' city of Holyoke' _ Gas and . Electric-

_

- - - - , -
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Department and the Massachusetts Municipal Wholesale Electric
'

Company (petitioners). Petitioners filed a request for rehearing

of the initial decision, arguing that the SEC erred in approving ;

the NU-PSNH acquisition by failing to provide sufficient analysis

of the anticompetitive effects of the acquisition. Petitioners

based much of their argument for rehearing upon the FERC AIJ's

December 20, 1990 decision which indicated that.an unconditioned

NU-PSNH merger would have significant anticompetitive effects upon

the New England bulk power services market.-

In a Supplemental Memorandum opinion and- order (Supplemental

Memorandum) dated March 15, 1991, the SEC granted petitioners a

reconsideration of the SEC's initial. decision.

In our December order, we. recognized that the
Acquisition would decrease - competition, but .
concluded that the Acquisition's- benefits
would outweigh its anticompetitive effects.
The petitioners challenge this determination,
arguing that the Commission ignored- the
anticompetitive effects of the merged
company's control of transmission facilities
and surplus power. (Supplemental Memorandum,
p.3)

The SEC's Supplemental Memorandum indicated' that.- its initial-

1

decision focused more on the size and corporate structure of NU-

PSNH rather than the merged company's ability to control access to

. usmission or excess capacity. The supplemental- Memorandum

. ted that even though the SEC's principal focus was on the size

and structure of the merged company, the.conpatitive access issues

,
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I
were considered and the SEC concluded that, "The merged company's {

.

centrol of both transmission lines and surplus bulk power raises !
,

the potential for anticompetitive behavior." (Supplemental
.

|

Memorandum, p.5) However, the SEC relied upon the transmission

commitments made by NU to mitigate any possible anticompatitive

ef fects of the merger.12 ,

.

The Supplemental Memorandum recognized that both the SEC and the [

FERC "have statutory responsibilities with respect to the '

,

anticompetitive consequences of mergers in the public-utility

industry". (Id., p.6). However, the SEC also recognized that the

focus of the Federal Power Act and the Public Utility Holding :

Company Act are ditferent in that each agency pursues
,

administration of each act with different goals for regulating .

members of the electric utility industry. As a result,-the SEC

deferred the question of anticompetitive consequences and its .

ultimate approval of the proposed merger to the FERC..

.

Because the - FPA is directed at operational
issues, including transmission access and bulk ,

power supply, tho' expertise and technical
ability for resolving the types of
anticompetitive -issues raised by- the- ,

petitioners lie principally with the FERC. i

When the Commission, (SEC),. in determining
-whether there is an undue concentration ' of
control, identifles such issues, we can'look-

L 13 The initial FERC decision found~the commitments made by NU ;

'
-to be insufficient to remedy the potential anticompetitive effects
of the merger'and recommended additional terms and conditions be
. imposed upon the merged company as a condition for FERC approval of ~
the merger.

4

-
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to the FERC's expertise for an appropriate
resolution of these issues. Accordingly, we
condition our approval of the acquisition upon
the issuance by the FERC of a final order
approving the merger under section 203 of the
FPA. (Jd., p.9)

VI1. AMENDMENT. APPLICATIONS COMMENTS RECEIVED.BY_ TEE. STAFF

The staff, in accordance with 10 C.F.R. $ 2.101(e) (1) , published

/ receipt of New Hampshire Yankee's request to amend-the Seabrook OL

in the Federal Register and provided interested parties the,

opportunity to comment on the - antitrust issues ' raised by the
proposed acquisition on February 28, 1991.13 The-staff received

comments from the following entities or their representatives: 1)

New Hampshire Electric Cooperative (April' 1. 1991,); 2)

Hassachusetts Municipal Wholesale Electric Company ( April 1,1991);

3) City of.Holyoke Gas and Electric Department-(April- 1, 1991); 4)

Hudson Light and Power Department (April 4, 1991); and 5) Taunton

Municipal Lighting Plant (April 10, 1991). By letter dated April

22, 1991, counsel for Connecticut' Light and Power Company and PSNH

responded to these comments." The comments from participants in

the FERC and SEC proceeding by and large mirrored.the positions-

taken by the commenters in those proceedings.- .The comments

13A similar notice regarding the~ change in operator'from New
Hampshire Yankee to NAESCO, was published in the Federal-Register
on March 6, 1991.-

" By letter dated: June 13, -1991, City of ? Holyoke Gas and
Electric Department (HGEE) replied to the Connecticut -Light and'
Power (CL&P) and PSNH response. ByL letter dated July 9,- 1991,| CL&P
and-PSNH responded to the HG&E. reply. By letter dated July--22,
1991, HG&E replied to the CL&P and PSNH July.9,-1991 response ~.-

t

-
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received are summarized below with the staff analysis of each

comment.

A. New Hampshire Electric Cooperative (NHEC)

Comment

NHEC is a transmission dependent utility (TDU), i.e., " entirely

dependent on NU or PSNH for their bulk power transmission needs".

NHEC states that without access to NU's or PSNH's transmission

facilities it cannot actively compete in the New England wholesale

bulk power services market. NHEC asserts that the proposed

acquisition of PSNH by NU will concentrate its only source of

essential transmission service in the hands of its principal

competitor. NHEC cites the initial FERC decision as evidence that

the proposed merger, if unconditioned, will have an adverse impact

on the competitive process in the New England bulk power services

market. NHEC also states that recent developments which have not

been a part of the FERC record are relevant to the NRC review

associated with the Seabrook post OL amendment applications.

NHEC wishes to purchase partial requirements power from another

supplier, New England Power Company (NEP), rather than PSNH. NHEC

and NEP entered into a long-term power supply contract on

January 9,1991; however, NHEC needs access to PSNH's transmission
,

grid to receive the NEP power. PSNH has indicated that NHEC is

contractually prohibited - from taking any other off system power

purchases during the term of its power' supply. contract with PSNH

.

. . . . . . . . . .
.
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and as a result PSNH would not approve use of its transmission grid

until the contractual dispute between PSNH and NHEC is resolved. -

NHEC contends that the proposed acquisition of PSNH by NU is

anticompetitive and under the NRC's Summer criteria, represents a

"significant change". NHEC seeks relief by requiring HU to, ,

. commit before this commission that it. .

will provide NHEC all transmission needed for
NHEC to purchase power from other
sources . . . .

Staff Analysis

The staf f believes that the issue described by NHEC in its April 1,
.

1991 filing to the staff primarily involves a contract dispute with
PSNH and NU over transmission rights pertaining to power purchases

by NHEC from New Brunswick. Presently, NHEC is taking partial
.

requirements wholesale power from PSNH under a 1981 contract. A

dispute has arisen between NHEC and PSNH (now NU, given its

proposed acquisition of PSNH) regarding the terms under which the
contract can be terminated. PSNH states that the contract requires ,

NHEC to provide five years notice prior to cancelling the contract

and switching to a different supplier. NHEC states that the

contract provides for termination upon NHEC joining NEPOOL and that

the - recent NHEC-NEP' purchase agreement and NMEC's ownership

interest-in seabrook provide-the basis for NEPOOL membership.

|

This contract dispute, which forms the linchpin for NHEC'c argument

.
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i

that it is dependent upon NU's transmission grid is presently being

interpreted before the FERC. The staff believes thst it .is
appropriate for this dispute to be resolved under the auspices of
the FERC's jurisdiction over wholesale power and transmission

tariffs and the terms and conditions associated with such

agreements. The staff sees no need for the NRC to enter into a j

contract dispute that is under review by the FERC. Should the j

|

PSHH-NHEC contract dispute be resolved in NHEC's favor, i.e.,

enabling NHEC to terminate the contract without giving a five year j

notice, the merger condition recommended by the FERC AlJ and

commitments made by NU to provide transmission dependent utilities
I transmission services (cf., PSNH and connecticut Power i Light

Company' Comments to NRC staff dated April 22, 1991, pp. 29-30), 1

|
should adequately resolve the competitive concerns raised by NHEC.

I

B. Massachusetts Municipal Wholesale Electric Company (MMWEC)

Comment

MMWEC is a co-owner (11.5934%) of the Seabrook plant. In its
,

comments to the NRC, MMWEC states that the proposed acquisition of
I

PSNH by NU is anticompetitive, _ notwithstanding- the merger

con'itions recommended by the FERC A1J, and suggests that thed

Director of the office of Nuclear Reactor Regulation find, pursuant-
i

to summer, that significant . changes have occurred since the
i

Attorney General's advice letter was issued.in December 1973.

MMWEC contends that the standard of review of mergers required by
t

1
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I

the FERC under the FPA is different than that required by the NRC

under the Atomic Energy Act. MMWEC states that this difference

permits anticompetitive acquisitions under the FPA if it is

determined that the public interest is served by the acquisition

(or merger), whereas the NRC must address the competitive

implications of activities of licensees -" irrespective of any

compelling public interest." (MMWEC comments, p.3)

Moreover, MMWEC requests the NRC to address the anticompetitive

aspects of NU's management and operation of Seabrook--an area not

covered in the FERC A1J's initial decision. According to MMWEC,

NU is executing a plan whereby it has
separated the Seabrook management function and
ownership function from each other and
utilized its market power to insulate itself,
those functions and its other affiliates from
any liability, except liability imposed by
willful misconduct. (Id., p.5)

MMWEC's concerns revolve around a July 19, 1990 agreement reached

among Seabrook owners holding approximately 70 percent of 'the

facility. This agreement provides for the transfer of the managing

and operating agent from New Hampshire Yankee to a proposed wholly

owned NU subsidiary, NAESCO. An exculpatory clause in the July 19,

1990 agreement,.according to MMWEC,

,

. would not only free NAESCO and its |. .
^

affiliates from ftara done directly to HMWEC
but also from responsibility for third party
claims by others against MMWEC for any harm
related to Seabrook. MMWEC cannot insure any

l'
.

/
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reckless or negligent conduct of the Managing
Agent or its affiliates. (Jd.)

6

MMWEC requests the NRC.to act to prevent NU from maintaining a

situation inconsistent with the antitrust laws. MMWEC suggests

that the NRC condition the approval of the license transfer to

" require appropriate amendment of the Joint Ownership Agreement and

to prohibit NAECO, & NAESCO and their affiliates from freeing

themselves from liability for misconduct." (Id., p.6)

Staff Analysis
. ,

,

MMWEC's principal concern is that-NU used its market' power in an

anticompetitive manner in formulating a July 19, 1990 agreement

that established parameters by which the seabrook facility would be

managed and operated. Moreover, MMWEC asserts that this. agreement

frees,
,

|
. . .NAESCO:and its affiliates froml

harm done directly to MMWEC but also
from responsibility for third party-
claims. by others against MMWEC for
any harm :related, to seabrook.-,.

'

.(MMWEC comments,_p. 5)
|

|
L MMWEC has f ailed to show how NU has used _(abused) its market power
1

in bulk power services.in formulating an agreement to install a now .
.

managing-agent for seabrook., MMWEC asks-the NRC to condition the

license' transfer . by requiring - amendment ' of.- the . seabrook " Joint

ownership Agreement", to, offactively,;make NAECO and NAESCO more

accountable ' for their ' actions f pursuant 7 to their ownership and

operation of the'seabrook. facility respectively. Based upon the
_

"
..
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data available to the staff, it appears as though the July 19, 1990

agrooment was consummated in conformance with the Seabrook Joint

~'mership Agreement, as amended, and not as a result of any abune-

of market power on the part of NU. The staff believes MMWEC's

concerns over the degree of liability it must absorb should NAESCO

in any way mismanage-Seabrook are concerns of a contractual, not

competitive, nature and should be raised and addressed before an

appropriate forum for these matters, not the NRC.

.

Moreover, as recognized by MMWEC at page three of its comments, the

staff considered the possibility of a new plant operator having an
influence over competitive options of the new owners of Seabrook.

For this reason, af ter discussions with the staff, NAESCO agreed to
a lice se condition divorcing itself from the marketing or

brokering of-power or energy produced by Seabrook. The license

condition was designed to eliminate NAESCO's ability to exercise
any market power, if evident, and obviated the need.to conduct a

further ' competitive review of NAESCO. For the reasons stated

above, MMWEC's request to condition the Seabrook license that frees

it from NAESCO's liability should be denied.

C. City Of Holyoke Gas & Electric Department.(ilG&E)
Comment

HG&E is a municipally- owned electric systen serving primarily
western Massachusetts. "HG&E lies within the service territory'of'

Western ' Massachusetts Electric Company ("WMECO"), a wholly-owned-
~

- - - - 1
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subsidiary of NU." (HG&E comments, p.2) HG&E generates no power on

its own and relies heavily on the transmi.ssion facilities of PSNH

to supply approximately 36 percent of.Its load f rom the Point
Lepreau nuclear plant in New Brunswick, 'Ifanada. According to HG&E,

I

k
The increase in control that the merged entity
will exorc3 4e over generatic n (including power
from Seabrook) and transa!.ssion capacity in
New England represents a "tsignificant change" ]-
from the activities of the-current licensee--
an independent PSNH. (HG6E comments, p.3)

HG&E contends that NU-PSNH will wield significantly-more market
-

power than a stand alone PSNH-_and given the-existing competitive-

relationship between HG&E and - NU , the merged entity,_ without

adequate license condi; ions and structural alterations in the
market, will be able t. severely restrict or at a minimum,1 control

the cost effectiveness of a largei portion of.its power supply that

presently flows over - PSNH's transmission _ facilities from- New-

Brunswick.

Control over- generation- capacity. greatly
reduces ~ the opportunities: _available to

. purchase power from other . utilities in the -
region; -control over- transmission- capacity'

eliminates or reduces the ability of HG&E and
others to ' purchase _ power from utilities-
outside~of.New England. (Id., p.:6)

.

Moreovair, HG&E: asserts'that many of'the-benefits associated with.

NEPOOL operation--identified by the Department'of Justice and the

staff:in previous reviews -may be negated by the merged company'sa

" sufficient veto voting power"- over proposals putLforth by. .the,

,
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NEPOOL Management Committee. HG&E characterizes this change in

market power as a "significant change" requiring-a full. review:of
the antitrust impacts;of the proposed merger, _ including an analysis

by the Attorney General of the ant dra.. impact of the proposed

license transfer.

'!

HGEE addresses ongoing reviews of NU's proposed ,cquisition of PSNH -

'before other federal ag'ncies and: concludes that-NRC's antitruste

review mandhte in Section ~105c - of thei Atomic Energy Act more

clearly relates to-review of anticompetitiveLeonductLwhereas the

reviews at ~the FERC and SEC : seem to be! more public ! interest-

oriented. Consequently, _. HG&E asserts' that - the ? NRC1 should - not
,

assume that . these other reviews _ will adequatelyJ condition the

proposed merger to remedy the serious competitive' issues =that--the

to- denylthe proposedimerger --would create. HG&E- urges- the -- NRC

smerger, yet if approved, suggestsLthat-NRC. require prior-approval'

: by the FERC - and- SEC, : and :. in - addition,_ : 1),: require? NU-PSNH to-

transmit Point Lepreau power.to HG&E for the; term of'any extended-

HG&E/ Point Lepreau power supply contract with equivalent; terms.to

its current contract, and'2)7 require.NU to divestiitsJsubsidiary,

Holyoke Water Power Company--(HWP)-or consolidate HWP[intolanother'

NU1 subsidiary, Western 1 Massachusetts Electric - Company, E thereby _

: subjecting-HWP to-state regulation as a;public utility.-

' Staff Analysis.. '

,,__

HGEE1 asks the~ ~ NRC to initiate a : full' antitrust review s ofi the

-proposed: merger, considering-all'_of the antitrust:etfacts:of the-

.

4

,

1
= _ - - _ - -
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proposed merger pursuant to Section 105c of the Atomic Energy Act.

"Such review would include an analysis by the Attorney General ,of

the antitrust impact of the proposed license transfer. 42 U.S.C.

SEC.2135" (HG&G comments, P.3) At the conclusion of such a review,

HGEE recommends that the NRC deny the proposed license transfer or

approve the transfer with license conditions-over and'above those

recommended by the FERC A1J.

As indicated supra (cf., Section III herein), the staff takes into

consideration the record establised during related' federal r.gency

reviews of the change in ownership. The FERC--proceeding and the
-

accompanying recommendations- for competition--. enhancing merger-

conditions were factors the staf f 1 considered . in evaluating the

instant proposals under the significant change criteria. The staff

believes the presence of license conditions recommended by the FERC-

mitigates the possibility _of anticompetitive effacts ensuing-from-

such a merger as- well . as - the- need' for - a : more formal - antitrust-

review by the Department of Justice. For the- reasons stated .above,

the staff recommends denying HG&E's requests to deny the-proposed-
.

merger or initiate a formal antitrust review 1that incorporates an
-

analysis by the Attorney: General.
-

Considering ' the license -~ conditions associated .with; the. proposed ,

acquisition of PSNH by-NU, the ' staff recommends denying in part and :

approving in part HG&E's request. to attach the ' FERC and-SEC-merger

conditions and impose'two additional, conditions |as a requirementi ,

,

. _ _ - _ _ _ -
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for consummation of the acquisition.- The staff has relied heavily
on the record' established to date in the FERC-proceeding and ,in

light of the.procompetitive merger conditions proposed by the FERC

ALJ would recommend' approval of the license transfer. The SEC in

its supplemental Memorandum opinion dated March 21, 1991 deferred

its ruling on the competitive aspects of the proposed merger to the.

FERC.

The staf f recommends denying HG&E's request-to the NRC to condition

the license transfer upon two- additional requirements,- one

providing, in effect,=a life of service transmission contract for:
HG&E's Point Lepreau - power _ and another requiring NU 1to divest 1 a

wholly owned subsidiary in competition with HG&E.- There has been

nothing established in the FERC record or in the instant proceeding

- that indicates that HG&E would - have been able1 to renew -its. >

transmission contract with PSNH or-its. power supplyJcontract1with

-New Brunswick upon termination of the existing contracts-in 1994.

NU, as PSNN's parent company, has not indicated |that~it' plans to.

' deny HG&E transmission capacity to New Brunswick after the proposed

merger is consummated. ' N U .'. h a s c stated that this transmission l

corridor to New Brunswick will be offered to:*allicomers,"'as it_ ;
~

,

were._- It appears as though HGEE will' be inicompetition:with other :

potential buyers of Point Lepreau power for:both transmission'and-
>

power and energy. The staff sees no reason to assist HGEE over any

- other. competitor lin . this regard. Should HG&E enter into- a-

transmission contract with NU-PSNH and 'findL the terms- and

i
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conditions in any way anticompetitive,-the staff believes the FERC'

is the proper forum _-for resolution of tariff-issues. The FERC

initial decision reccgnized-the increase in market power _ resulting

from the NU-PSNH acquisition, _yet recommanded conditions -to

mitigate any abuse of this newfound power.

The merged company -- with vast power, over
'

transmission and. control'of surplus power ---
must offer viable wheelina service in order to'
alleviate potential ._. anti-competitive
consequences. . (FERC Initial Division,_.p. 48),

(Emphasis 1added).

Moreover, the FERC - AIJ approved the request by HG&E 'to _ require NU-

to establish the position of " ombudsman" to review NU's service and

eliminate the possibility _ of any anticompetitive ._ consequences

resulting_from NU's substantial market power in transmission-and

surplus power in the1New England market. Additionally, the FERC

AIJ indicated that,

The ombudsman .is not-- the only _ avenue for
dissatisfied customers. The'- Commission's
Enforcement Task-Force' maintains at- " hotline" i

i_. . . - through .which complaints can be : received. ..

.(FERC Initial Decision, p. 49)

The staff believes - the'sei actions . taken by. the FERC adequately.

address HG&E's concerns. over ~ abuse 1 of NV 'sypost--. merger market;
'

power.- For;this reason, ths: staff-does not believe that:HGEE has-

established a Lbasis. for the - staf f to ; conclude' that- there3 is :a

~significant change warranting an. antitrust | review.- Furthermore,

there is no ba' sis for the staff _unilat'erallyLtoiimpose: conditions

*
.

g'. |I
'
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on the transfer of the license providing for a life of - service

transmission contract.
7

,

Regarding HG&E's second condition, the staff believes that no
,

record has been established to justify HG&E's request'.to_ divesta

Holyoke Water Power Company from NU. According to the FERC initial

decision, "The City (HG&E) is covered by the protection given the
.

.

TDUs, and is entitled to'no more in this regard." (FERC Initial-

Decision, p. 50) Accordingly,_ divestiture'of HWP does not seem
.

.

- warranted solely to, " eliminate NU's incentive to eliminate injury

to HG&E...." (HG&E comments, p. 10;| emphasis added). - The staff

recommends denying HG&E's request _to. divest--HWP from NU.

D. Hudson and Taunton

Comment

The Taunton Municipal Lighting. Plant (Taunton) L and the Hudson-

Light and Power Department (Hudson)1 are -both owners of: the' Seabrook--

facility. Taunton and Hudson are both members of the Massachusetts
' - Municipal Wholesale Electric Company and.'both have requested the

NRC to adopt MMWEC's -comments, submitted to the NRC via letter dated

April.1,'1991.

Staff Analysis
,

- As. indicated supra,.the staff recommended denying MMWEC's-request

to further condition the'Seabrook operating. license to free-MMWEC
~

-

: from- any liability to . existing owners- that may result;' from theE-

^

proposed license transfer. .In. light.of the. fact.that.'.. Hudson and-

.
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Taunton adopted MMWEC's comments,-the staff also recommends that

their' requests be denied.

$

VIII. NRC STAFF FINDINGS

A. Change In ownership

The ownership transfer of over 35 percent of Seabrook potentially.

representi a change in the degree of' control over the operation.of -

the nuclear facility. However,_as indicated supra, the FEnc has

considered the anticompetitive consequences of the proposed merger-

and-a set of extensive merger conditions was proposed by thefFERC

administrati;e law judge regarding New Hampshire Yankee's proposals

to transfer ownership and operation of the Seabrook_ facility. In

this regard, the staff has -relied heavily -upon--the record-

established ' in the FERC initial- decisioniin its review ~ of the-

instant amendment-applications. -The-FERC merger conditionsqwere:

designed specifically -to mitigate any potential. competitive

problems associated with the proposed acquisition of.PSNH by NU.

The staff has reviewed the proposed transfer-of ownership share 11n

:the Seabrook. facility 1 from PSNH to NU for significant change? since '-

-the last antitrust review. of ' the - Seabrook _ licensees, using - the
r

-criteria discussed by the Commission'in Summer. L(cf. Section:III

herein)- The' amendment request-was-dated November 13,11990, after

the previous antitrust review of the-facility and therefore:the

_-
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; first Summer _ criterien, that the change has occurred since the last
i

antitrust review, is satisfied. The second Summer criterion ,is j4

satistled in that the change is the result of the bankruptcy

proceeding initiated by PSNH in January 1988 and as such is :

" reasonably attributable to the licensee [s] in the sense'that-the

licensee [s] ha[ve) had suf ficient causal relationship to the change

that it would not-be unf air to permit it to trigger a second

antitrust review." Sumher, 13 NRC at 871.

This leaves for consideration the third Summer criterion, that the

change has antitrust implications that would be likely to warrant
e

commission remedy. The Commission!in Summer adopted the staff'sz
,

view that application of. the third criterion should result -- in

termination of NRC antitrust reviews where the changes are pro-

. competitive or.have de minimis-anticompetitive affacts.- .See Id.

j at 872. The' Commission further stated "the third criterion does
i

l. not evaluate the: change in isolation deciding only whether'it is

pro or anticompetitive. It also requires evaluation of unchanged-

aspects of the~ competitive structure-in relation.to.the change to

!. ' determine significance." Id.
1-

.

- The staff believes that the record developed in the FERC

!- - proceeding: involving 7the NU-PSNH acquisition adequatiely portrays - ,

the competitive situationLin the New England bulk power services-

market and that' the anticompetitive aspects of the proposed changes

, are ' being addressed in the FERC proceeding. The ~ staff further

.

'
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believes.that the actions being taken by the FERC will adequately

address concerns regarding the anticompetitive effects of NU's post

merger market power such that the change in ownership as approved

by the FERC will not have implications that warrant a Commission

remedy. Consequently,- the third Summer criterion has not been

satisfied.

Each of the significant change criteria discussed in Summer must be -

met to make an affirmative significant change finding. In this
_

instance, the third criterion has.not been-met.

B. Addition Of-Non-Owner-Operator

4

In light of the license. condition developed by the staff and agreed i

to_by NU,fNAESCO (the proposed new plant' operator), and the other

Seabrook licensees, prohibiting NAESCO from marketing or brokering
4

power or energy' produced from the Seabrook plant;and holding ~all

other Seabrook' licensees responsible for NAESCO's actions pursuant

to marketing or brokering _of Seabrooh power, the staff believes the

change in plant operator from New Hampshire Yankee to NAESCO'will- '
(

not have antitrust relevance.-
!

L

IX.- CONCLUSION

\

For the reasons discussed above, and after consultation with the-~

DOJ; - the - staff recommends that the Director of the office of

i

j
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Nuclear Reactor Regulation conclude that further NRC antitrust

review of- the proposed change in ownership detailed in the

licensee's amendment application dated November 13,'1990, is not

advissble in that, based on the information received and reviewed,

a finding of no significant change is warranted. The staff further

has determined that antitrust' issues are not raised by the request

to add NAESCO as a.non-owner operator to the Seabrook license.

!

.
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