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PRE:HEARING BRIEF OF ALABAMA POWER COMPANY

In this enforcement hearing, Alabama Power Company is contesting the imposition
by the NRC Staff of & $450,000 civil monetary penalty for an alleged failure to comply with
the requirements of 10 CFR 50.49. This regulation, promulgated on January 21, 1983,
established a November 30, 1985 deadline for licensees 10 identify, qualify, and document
such gualification for all safety-related electrical equipment required to function in a design
basis accident environment. The Staff, in imposing the civil penalty, has alleged that
Alabama Power Company did not comply with 10 CFR 50.49 by this deadline,

In response 1o this allegation, Alabama Power Company contends that: (1) from a
technical standpoint, Alabama Power Company had sufficient documentation to establish
that its electrical equipment, requiring qualification, would perform its intended function in
a design basis accident environment; (2) because the Staff relied o information that evolved
after the deadline, it cannot meet the "clearly knew or should have known" standard required
by its own Modified Enforcement Policy for implementing civil penalties for EQ violations;
and (3) any clleged deficiency in doc emtation did not pose a significant safety hazard that
would warrant civil enforcement the Modified Enforcement Policy or, more

broadly, under Section 234 of the Atomic Energy Act. In the case of each alleged violation,



the burden is on the Staff 1o prove the antithesis of each of these thiee points. As the
evidence in this case will show, the Staff has failed to carry that burden and, as a result, the
civil penalty assessed Alabama Power Company is due to be withdrawn, or drastically
reduced.

In addition, to the extent the Board disagrees with any of the above positions and
concludes that the Staff has met its burden of proof regarding all prerequisites to escalated
enforcement (on some or all of the specific alleged violations), Alabama Power Company
requests that this Board reconsider both the Severity Category assigned by the Staff as well
as the Staff's escalation/mitigation analysis. Alabama Power Company does not believe that
the Severity Category assigned by the Staff appropriately reflects the lack of safety
significance of the alleged violations still at issue. With respect to the escalation/mitigation
analysis, Alabama Power Company disputes the 50% escalation of the base civil penalty
applied for an alleged lack of best efforts and disputes the 25% escalation applied for
allegedly insufficient corrective actions. In fact, when vicwed in gppropriate perspective,
Alabama Power Company believes that its corrective actions and its substantial efforts 10
comply with EQ requirements entitled it to a substantial mitigation of any base civil penalty,

At the core of many of the Staff's allegations is one recurring issue: Alabama Power
Company believes that it has been subjected 1o an evolving level of Staff expectations for
EQ compliance. As Alabama Power Company will establish in its Direct Written Testimony,
the Staff applied two years worth of post-deadline EQ experience and knowledge tu
Alabama Power Company's pre-deadline state of mind to determine whether it complied
with the EQ rule. Using 1987 expectations, the Staff inspected Farley Nuclear Plant and

determined that Alabama Power Company no longer was in compliance with 10 CFR 50.49
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as it had declared on December 13, 1984, when the Staff issued to Alabama Power
Company a Safety Evaluation Report evaluating the Farley EQ program. Alabama Power
Company believes that for regulatory purposes, the Staff has a right and obligation to review
a licens#¢'s compliance with its regulations. However, for enforcement purposes, particularly
under the Staff’s own Modified Enforcement Policy, the Staff should not be allowed to revisit
a pre-deadline determination of compliance and, using post-deadline knowledge, impose a
civil penalty claiming that Alabama Power Company no longer met the deadline.

The balance of this brief will provide the Board with a succinet overview of the
principal components of Alabama Power Company's position. First, it will present generally
the undisputed factual history of Alabama Power Company's responsiveness to end
compliar.ce with Staff EQ requirements, This history will establish not only that Alabama
Power Company exercised best efforts to meet the EQ deadline, but also that the Statf, priot
to the deadline, ackrowledged Farley Nuclear Plant's compliance with 10 CFR 30.49,
Second, this brief will outline Alabama Power Company's argument that each item of
electrical equipment at issue in this enforcement action was qualified to the requirements
of 10 CFR 50.49 - at least as those requirements were understood by Alabama Power
Company and the Staff prior to the EQ deadline. Third, to the extent qualification remains
in dispute, this brief will highlight the argument, which will be further developed in the
Direct Written Testimony, that the Staff has failed 1o establish that on November 30, 1985,
Alabama Power Company "clearly knew or should have known" of those alleged violations,
Finally, Alabama Power Company will present its argument that the alleged violations were

strictly documentation-related and not safety significant. Under the Modified Enforcement
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Policy as well as broader principles of law and policy, these "deficiencies” do not justify the
imposition of a civil penalty.
{ FACTUAL OVERVIEW

In its Direct Written Testimony, Alabama Power Company witnesses will present 1o
the Board a detailed review of the development of the EQ rule and of Alabama Power
Compai, sponsiveness to each Staff requirement, inquiry and request. As a result, this
brief will only mention the more significant milestones in Alabama Power Company’s
compliance efforts from 1978 until November 30, 1785, It is important to underscor that,
for enforcement purposes under the Modified Enforcement Policy, November 30, 1985 is
the cut-off date for determining compliance with 10 CFR 50.49 and what Alabama Power
Company “clearly knew or should have known,'

In January, 1980, the Staff issued Bulletin 79-01B, which, in part, required licensees
to compile a Master List of all safety-related electrical equipment required to fuaction in a
design basis accident, and to ensure that the licensee had documentation sufficient 1o
establish that each item of equipment on this Master List was qualitied to perform its
intended function in a post-accident environment. In response to Bulletin 79-01B, Alabama
Power Company submitted 10 the Staff a separate Master list for Farley Nuclear Plant
Units 1 and 2. After reviewing these submittals, the Staff issued Safety Evaluation Reports
in 198] concluding that Alabama Power Company's Master Lists w.re "complete and
acceptable.”

In 1980, the Staff conducted an evaluation of the Farley Nuclear Plam EQ
documentation files. This evaluation resulted in a Technical Evaluation Report, signed by

Mr. Norman Merriweather on December 10, 1980, which concluded that several of the items



at issue in this enforcement action were "qualified.” Farley Nuclear Plant was #lso the
subject of two on-site inspections in 1980, A primary purpose of the first inspection was 10
look at system interfaces, which by definition included a review of the V-type taped cable
terminations and the Sa0-1 pigtail terminations for the Hydrogen Recombiners at issue in
this enforcement action. The second inspection was conducted under the direction of Mr.
Phil DiBenedetto for the purpose of determining whether Unit 2 should receive ity full
power license. That audit found only insignificant deficiencies in Alabama Power Company's
EQ program and, as a result, the Commission issued Unit 2 its license in March, 198]

As part of the Staff's review of Alabama Power Company's compliance with Bulletin
79-01B. the Stft retained Franklin Research Center to review the qualification
documentation for each item of electrical equipment on the Master Lists. In response to
a Staft request, Alabama Power Company submitted to Franklin Research Center certain
test reports that it was using to establish qualification. At the conclusion of Franklin's review
of the documentation, Frankln submitted 10 the Staff a Technical Evaluation Report, which
identified each item of electrical equipment on Alabama Power Company's Master List as
being either aualified, unqualified, or as having deficient qualification documentation.
Subsequently, the Staff submitted to Alabama Power Company an SER for each unit
transmitting the Franklin Technical Evaluation Reports, and adopting the "bases and
findings" of the Franklin TERs.  Upon receipt of the SERs in the spring of 1983, Alabama
Power Company began to resolve each deficiency identified by Franklin, and on January 11,
1984, met with the Staff in Washington, D.C. 10 discuss its proposed resolutions to these
deficiencies. At this meeting, the Staff agreed that Alabama Power Company had either

resolved each of the Franklin-identified deficiencies or that the plan presented for resolving



such deficiencies was acceptable. The minutes of this meeting are documented in a letier
from Alabama Power Company 10 the Staff dated February 29, 1984,

As a result of the Staff’s concurrence in Alabama Power Company’s resolution 1o the
Franklin deficiencies, Alabama Power Company believed that it was in compliance with 10
CFR 50.49 and had achieved this compliance by the November 30, 1985 deadline. Then,
on December 13, 1984, the Staff issued a Safety Evaluation Report for Unit 1 and Unit 2,
which clearly stated that the Staff agreed with Alabama Power Company that it had met the
requirements of 10 CFR 50.49. In those Safety Evaluation Reports, the Staff reached three
conclusions

(1)  Alabama Power Company's electrical equipment environmental
qualification program complies with the requirements of 10 CFR 50.49,

(2)  The proposed resolutions from each of the environmental gqualification
deficiencies identified in the January 31, 1983 SER and FRC TER are
acceptable; and,

(3)  Continued operation will not present undue risk to the public health
and safety,

Despite this pre<deadline proclamation by the Staff that Alabama Power Company
was in compliance with 10 CFR 50.49, the Staft, after a 1987 inspection of Farlry Nuclear
Plant, determined that Alabama Power Company was not in comphance with 10 CFR 50,49
before the deadline and assessed a civil penalty for this "programmatic breakdown,”

I TECHNICAL ARGUMENTS

Alabama Power Company believes that for each item of electrical equipment alleged
by the Staff 10 be in violation of 10 CFR $0.49, it had in its qualification files documentation
sufficient 1o establish that the respective item would perform its intended function in a

design basis accident environment. Several expert witnesses for Alabama Power Company
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will protfer Direct Written Testimony supporting the Company's position that the
documentation in its qualification files, along with reasonable engineering judgment, was
sufficient to allow an engineer, knowledgeable in EQ, to conclude that the item would
perform its required function. A summary of Alabama Power Company’s technical position
for each item of equipment at wsue is attached as Attachment 1. As this Attachment
lustrates, many of the technical disputes are simply disagreements between Staff inspectors
and Alabama Power Company engineers over documentation of technical conclusions and
engineering judgments,

Alabama Power Company also contends that many of the Staff's positions taken in
this enforcement action regarding what needed to be addressed in EQ documentation were
based on knowledge obtained after the EQ deadline, and, therefore, cannot be used against
a licensee for enforcement purposes under the Modified Enforcement Policy. To suppont
this comtention, Alabama Power Company references the training seminar conducted at the
Sandia National Laboratonies several weeks before the Farley Nuclear Plant inspection. At
this seminar, Staff inspectors were educated on the most up-to-date knowledge regarding €EQ
compliance. Then, armed with the Sandia list of likely violations, the inspectors audited
Farley Nuclear Plant 10 see if Alabama Power Company had F4t “his "moving target” of Staff
expectations. Though the Staff concluded that its 1987 expectations had not been met,
Alabama Power Company, nevertheless, conterds that its engineering judgment and
supporting documentation established complisnce with 10 CFR 5049, Additional
documentation provided in 1957 was necessary only to confirm this compliance, to address
new, post-deadline issues, or to meet higher standards for the level of detail required for EQ

documentation,



L THE "CLEARLY KNEW OR SHOULD HAVE KNOWNT STANDARD

To impose & cwil penalty cnder the Modified Enforcement Policy, the Staff must
prove that prior 10 the November 30, 1985 deadling, Alabama Power Company “clearly knew
or should have known" of the lack of proper environmental qualification for the electrical
equipment at issue in this enforcement action. As Alabama Power Company will establish
in its Direct Written Testimony, the Staff has failed to meet this burden. For each individual
item of electrical equipment, Alabama Power Company witnesses will discuss in detail why
Alabama Power Company believed such item was gqualified to 10 CFR 50.49 by the deadline
or why such item did not require quahfication

Alabama Power Company will present a distinguished panel of witnesses 1o explain
its case on each of the alleged violations still at issue. These witnesses include experts from
Bechiel and Alabama Power Company who have had longstanding involvement in the
evolution of EQ issues. The Company’s witnesses also will include two consultants in private
employment who were i+ 'ved in the EQ program at the NRC prior 10 the November 30,
1985 deadline. Taken together, these well-qualified witnesses presen. a stnkingly clear
picture of what Alabama Power Company "knew or should have known" prior 10 the
deadline. Their perspective stands in stark contrast 1o the overly simplistic, after-the-fact
view adopted by the Staff in the Notice of Violation, Order, and in their direct testimony,

For their part, the Staff presents no witness with the detaled. pre-deadline EQ
qualifications of the Alabama Power Company witnesses. Instead, the Staff relies on cursory
statements and the specious logic that because violations were found in 1987, then certainly
Alabama Power Company should have known of these violations prior to the deadline. The

S:aff witnesses point broadly in some cases to generic communications as a basis for its
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penalty is justified. Alabama Power Company therefore requests that this Board withdraw

the civil penalty at the conclusion of the enforcement hearing

James H | Miller, 111
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