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NRC STAFF'S ANSUER TO
JOINT IllTERVENORS' 110 TION FOR PROTECTIVE ORDER

I. INTRODUCTION

On June 12, 1984, Joint Intervenors filed their reply to PG&E's and

the NRC Staff's answers to their separate motions (as supplemented) seeking
~

!

j to augment or reopen the record on design quality assurance and to reopen

the record on issues of construction quality assurance and licensee charac-
i

ter and competence, as permitted by the Appeal Board's Order of May 23, .

j
1984. Although relying on and referencing ten attachments, the reply served

on the Staff appends only six, numbers 3, 4, 7 and 10 having been provided,

seemingly, only to the Appeal Board. With respect to attachments 3, 4, 7

and 10, Joint Intervenors have separately requested, by motion served on

June 12, 1984, that the Appeal Board issue a protective order limiting

disclosure solely to the members of the Appeal Board.

Pursuant to the Appeal Board's order of June 13, 1984, the Staff re- J

sponds to Joint Intervenors' motion for a protective order. As discussed

below, the Staff opposes issuance of the protective order requested by the !

Joint Intervenors but has no objection to issuance of a less restrictive
,

protective order.
!
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II. DISCUSSION

Joint Intervenors argue the need for a protective order precluding
'

disclosure of the enumerated attachments to other parties, including the Staff,

on the$ rounds that, in the past, disclosure of such infomation to the Staff

has led to the deliberate or inadvertent disclosure of the identities of

confidential informants to PG&E with the consequent result of the harassment

or discharge of three individuals (Hotion at 4-5). These assertioris are in
)turn predicated on an appended affidavit cf Thomas Devine, an at;orney and

the legal director of the Government Accountability Project (GAP).E

1

The characterization of the communication between Staff counsel .-*fIf Itr. Devine (Affidavit, paragraph no. 4.) is incomplete and mislea- .g.
First, the conversation occurred on February 15, 1984, not the 16< , as
stated in Mr. Devine's affidavit. ' Second, Mr. Devine was informed that
to assure, to the maximum extent possible, that the inadvertent disclosure
of information submitted in confidence did not occur, the documents in
question (which were attachments to GAP's February 2.206 petition) would
be reviewed by the Staff and the NRC's Office of Investigations
for appropriate deletions prior to release as a Board Notification and to
the licensee for response pursuant to 10 C.F.R. i 50.54(f). The practices

, of providing a 2.206 petition to a licensee is one of long-standing. See,j
LeBoeuf, Lamb, Leiby & itacRae Denial of Petition for Rulemaking, 41 Fed.

! Reg. 3359, January 22,1976). Third, during the conversation Mr. Devine
noted that, while he would prefer treating all of the documents in con-
fidence, he was agreeable to the approach outlined as long as he was
informed of what information would be disclosed so that he could also use
it in a public forum. Fourth, Mr. Devine was advised that while his
views on what information should not be disclosed would be welcomed (a
practice which has continued since then), the ultimate decision on this
question would have to be made by the Connission consistent with its
obligations relative to the initiation and conduct of appropriate in-
spections and investigations. Finally, the foregoing was confirmed to
11r. Devine in a letter to him from Stephen G. Burns, Deputy Chief
Counsel, Regional Operations and Enforcement Division, dated February 17,
1984. It also warrants mention that Mr. Devine, in his affidavit, states
that even as to documents given to the Staff he had " deleted the identi-

ties and identifying (characteristics of all confidential witnesses attheir insistence." Affidavit paragraph no. 3.) With the precautions
taken by Mr. Devine and by the Staff, the general suggestion that PG&E's
subsequent identification of individuals can be laid at the Staff's door-
step is both frivolous and disingenuous. In candor, however, the Staff'
acknowledges that it inadvertently referred to information in SSER 22
which could have pemitted the disclosure of an infonnant's identity,
although we have no evidence to indicate that such evidence has been
used to identify the anonymous infomant concerned.
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In its Order of June 13, 1984, the Appeal Board requested responses

to the following ques.tions:

1. What documents were served on the Applicant and the Staff as
Joint Intervenors' reply?

..

Answer

The Staff, as part of Joint Intervenors' reply, rece vea f m e.ciition

to the reply itself and an errata with attachments) Exhib t 1 (ffiidnit of

Charles C. Stokes, executed on June 1(?),1984), Exhibit 2 (Mf uwvit of
'

Charles C. Stokes, executed on June 1(?),1984), Exhibit 5 TAffius + o:

Steven Lockert, executed on June 7,1984), Exhibit 6 (Affidavit N I?uc h

Hudson, executed on June 5, 1984), Exhibit 8 (Affidavit of Utit e B. Clerr.

executed on May 4,1984), and Exhibit 9 (Affidavit of Larry (So.:' Kinery,

executed on June 1, 1984). Copies of Exhibits 3, 4, 7 and 10 :ent not

' received.

2. If the same documents, in the same fonn, as those sern"i - 'l-,
*

Appeal Board were received by the Applicant and the S m r, .s
there any need for a prote-tive order?

j
,

1 Answer
,

The Staff understands that Exhibits 3, 4, 7 and 10 were submir a

the Appeal Board already having " deleted from them the names of the ps-
'

ported affiant and certain other identifying information." (Order at 1).
IIn these circumstances, it is difficult to perceive of any need for a pro-

tective order. However, to assure a reasoned judgment on this question,

Joint Intervenors should submit to the Appeal Board unexpurgated versions

of the documents with a suitable justification for each deletion made. See

Consnonwealth Edison Company (Byron Nuclear Power Station, Units 1 and 2),

ALAB-735, 18 NRC 19 (1983).
I
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.

3. Is the Comission's policy statement of August 5, 1983, 48 Fed.
Reg. 36,358, applicable to Joint Intervenors' request for a
protective. order? If so, with what results?

Answer

Thb Comission's policy statement is not applicable to Joint Intervenors'

request for a protective order, and we do not understand Joint Intervenors ,

*
|

to be relying on that statement. By its very tenns, the statement pertains

only to information in the possession of the Comission Staff and-bffice of |
1

Investigations which they detennine should be brought to the attention of |

the Comission or its adjudicatory boards. ,

l

4. If the Comission's policy statement is not applicable, is the ;

protective orJer sought by Joint Intervenors appropriate in the
circumstances presented?

Answer

Irrespective of the applicability of the Comission's policy statement,
,

issuance of a protective order may, in appropriate circumstances, be

! warranted to prevent the public disclosure of certain infomation. g.
.

! Houston Lighting and Power Company et al. (South Texas Project Units 1
!

and2.LBP-80-11,11NRC477,480(1980); Byron, supra. But the present ;

I

circumstances do not warrant a protective order, most particularly of the

scope sought by the Joint Intervenors. Having provided already edited

versions of the affidavits to the Appeal Board, the Joint Intervenors

nonetheless have proposed a protective order which would effectively prevent

not only the release of the identities and/or identifying characteristics

of certain individuals but also of the substantive infonnation they have

provided. The net result of such order would be to deny other parties
,

knowledge of the basis upon which the Appeal Board might resolve the pending

motions and, should the documents ultimately prove to present infonnation

!
!

.
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of such significance to warrant reopening, it is unclear how the other

parties could respond at an evidentiary hearing to matters of which they

have no knowledge. Such approach has explicitly been viewed with disfavor

by the kppeal Board in this very proceeding. See eg., Order of February 23,
~

1984, regarding transcript of meeting with Charles Stokes. Even beyond the
;

'

foregoing, however, Joint Intervenors have failed to demonstrate any need

to withhold the substantive information (presumably of safety sigrifficance

if it is to lend support to their motion to reopen the record and be

responsive to the Appeal Board's Order of tiay 23), particularly from the

Staff which has a principal role in assuring the protection of the public

health and safety, independent of its participation as a party in this
f

! licensing proceeding. The discharge of this responsibility would be

effectively foreclosed by Joint Intervenors' proposed protective order.
|
! 5. If the protective order sought by Joint Intervenors is not
I appropriate, is a less encompassing order suitable?
:
# Answer ,

s

As discussed above, the protective order of the breadth sought by the

Joint Intervenors is not appropriate. Nevertheless, once the Joint Inter-

venors justify the need for the deletion of certain identifying information,

the Staff would not object to issuance of a protective order providing for

the disclosure to the other pgrties of the documents in the form provided

to the Appeal Board, i.e. with deletion of names and other identifying in-

formation. Presumably, Joint Intervenors, in making such deletions, have

satisfied themselves and their informants that with such deletions, the

information remaining would not result in disclosure of the inforinants'

identities. In this way, the Joint Intervenors will be able to best assure
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the anonymity of its informants, a goal it wishes to achieve, while the Staff

and the licensee will be able to pursue investigation of the allegations.
-

!
1

III. CONCLUSION j

For the foregoing reasons, the Staff opposes Joint Intervenors'

motion but does not object to issuance of a limited protective orde.r.

Respectfully submitted,

nce J. Chandler
Special Litigation Counsel

Dated at Bethesda, liaryland
this 19th day of June, 1984

i

I

f

w

.

.

.

.. .
.

, , . _ . . - .--

_ _ - .... -
..r,.,,,,_,, ,, , , , . __,,_,4 ,,,, ,,. - - + ~ ;+.~~+- w,

_,



, - _ _ . _ _ _ ___ . ._ ____. _ _ _ _ _ _ _ _ . _ ___ _ _ - _ _ _ _ _ _ .

.

.

UNITED STATES OF AMERICA
: ?!UCLEAR REGULATORY C0tVIISSION

BEFORE ThE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the, Matter of )
)

PACIFIC GAS AND ELECTRIC COMPANY ) Docket Nos. 50-275 OL |

) 50-323 OL
.

(Diablo Canyon Nuclear Power Plant )
Units 1 and 2) )+ ,

: CERTIFICATE OF SERVICE
i

I hereby certify that copies of "NRC STAFF'S ANSWER TO JOINT INTERVENORS'
MOTION FOR PROTECTIVE ORDER" in the above-captioned proceeding have been
served on the following by deposit in the United States mail, first class,
or as indicated by an asterisk through deposit in the Nuclear Regulatory
Comission's internal mail system, or as indicated by a double asterisk by
hand-delivery, this 19th day of June,1984:

Dr. John H. Buck Dr. Jerry Kline
Atomic Safety and Licensing Appeal Administrative Judge

Board Panel Atomic Safety and Licensing Board Panel
.

U.S. Nuclear Regulatory Comission U.S. Nuclear Regulatory Comission
!

1 Washington, DC 20555** liashington, DC 20555*
1

i| Dr. W. Reed Johnson Philip A. Crane, Jr., Esq.
Atomic Safety and Licensing Appeal Pacific Gas and Electric Company -

Board Panel P.O. Box 7442
U.S. Nuclear Regulatory Comission San Francisco, CA 94120
liashington, DC 20555**

Hr. Frederick Eissler
Thomas S. Moore, Esq., Chairman Scenic Shoreline Preservation
Atomic Safety and Licensing Appeal Conference, Inc.

Board Panel 4623 Hore Mesa Drive
U.S. Nuclear Regulatory Comission Santa Barbara,CA 93105

i Washington, DC 20555**
Mrs. Raye Fleming

John F. Wolf, Esq. 1920 Mattie Road
Administrative Judge Shell Beach, CA 93449
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Comission Richard E. Blankenburg, Co-publisher i

liashington, DC 20555* Wayne A. Soroyan, News Reporter l
South County Publishing Company '

;

Mr. Glenn O. Bright P.O. Box 460
Administrative Judge Arrvyo Grande CA 93420,

'

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Comission Michael J. Strumwasser Esq.
Washington, DC 20555* Susan L. Durbin Esq.

Peter H. Kaufman, Esq.

[ Elizabeth Apfelberg 3580 Wilshire Blvd., Suite 600,

'; 1415 Cozadero Los Angeles, CA 90010
San Luis Obispo, CA 93401'

.

.

" ~ ~



.

.

.

-2-

.

11r. Gordon Silver Harry it. Willis
11rs. Sandra A. Silver Seymour & Willis

601 California St.', Suite 2100
1760 Alisal Street .
San Luis Obispo, CA. 93401 San Francisco, CA 94108

Janice E. Kerr, Esq.Joel R..Reynolds, Esq.
John R. Phillips Esq. Lawrence Q. Garcia, Esq.

Center for Law in the Public 350 McAllister Street
San Francisco, CA 94102Interest

10951 West Pico Boulevard 11r. James 0. Schuyler, Vice. President
Third Floor
Los Angeles, CA 90064 Nuclear Power Generation

Pacific Gas and Electric Co'mpany
Arthur C. Gehr, Esq. 77 Beale Street

San Francisco, CA 94106
Snell a Wilmer
3100 Valley Center
Phoenix, AR 85073 Paul C. Valentine, Esq.

321 Lytton Avenue

Mr. H. Daniel Nix Palo Alto, CA 94302
California Energy Comission Atomic Safety and Licensing Appeal
MS-17

Board Panel1516 9th Street
Sacramento, CA 95814 . U.S. Nuclear Regulatory Comission

Washington, D.C. 20555*

Bruce Norton, Esq. Atomic Safety and Licensing Board PanelNorton, Burke, Berry & French, P.C.
U.S. Nuclear Regulatory Com:.41ssion

2002 E. Osborn Road
P. O. Box 10569 Washington, D.C. 20555*

Phoenix, AZ 85064
Docketing and Service Section -

David S. Fleischaker, Esq. Office of the Secretary
U.S. Nuclear Regulatory Comission

P.O. Box 1178
Oklahoma City, OK 73101 Washington, D.C. 20555*

Maurice Axelrad. Esq.

Richard B. Hubbard
Newman & Holtzinger, P.C.

MHB Technical Associates
1025 Connecticut Ave., N.W.

1723 Hamilton Avenue - Suite K Uashington, D.C. 20036
r

San Jose, CA 95125 John Harrs,llanaging Editor;

Mr. Thomas H. Harris, Energy Writer San Luis Obispo County
San Jose Mercury News Telegram-Tribune

750 Ridder Park Drive 1321 Johnson Avenue
;.
.

San Jose, CA 95190 P.O. Box 112
San Luis Obispo CA 93406

i
Lewis Shollenberger

!
Regional Counsel Mr. Lee H. Gustafson

Pacific Gas and Electric Co.USNRC, Region V'

,

1450 Maria Lane, Suite 210 1050-17th Street, N.W. ,

j Walnut Creek, CA 94596 Washi ton DC 20036-5574

fJostpy Rutbefg
ounselAy'^ stant Chief Hearing C

I

i

i
i

y =. . .- ; - .. . . _
m_ .z.a-- -


