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UNITED STATEE OF AMERICA

NUCLEAR REGULATORY COMMISSION

- - - - - - - - - - - = - .- - - -x

In the Matter of: t Docket No. 50«348~CivP
ALABAMA POWER COMPANY $ 50=364~CivP
(Joseph M. Farley Nuclear Plant, : ASLBP No. 91~v26~02-Civl

Units 1 and 2) s

Nuclear Regulatory Commission
5th Floor Hearing Room
East-West Towers

4350 East West Highway
Bethesda, Maryland

Tuesday, February 11, 1992

The above-entitled matter came on for hearing,

pursuant to notice, at 9%:01 o'clock a.m.,

BEFORE: THE HONC 'ABLE G. PAUL BOLLWERX 7I1I, Chairman of
Atomic Satety and Licensing Board
THE HONORABLE DR. JAMEE H. CARPENTER, Member of
Atomic Btafety and Licensing Boerd
THE HONORABLE DR, PETER A. MORRIS, Member of the

Atomic Safety and Licensing Boar\!
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APPEARANCES:

On behalf of the Alabama Power Company:

BALCH & BINGHAM

by: JAMES H. MILLER 11, ESQUIRE
JAMES H., HANCOCK JR., ESQUIRE
1710 North Sixth Avenue
Post Office Box 306

Birmingham, Alebnma 365201

WINSTON & STRAWN
by: DAVID A. REPEKA, ESQUIRE
1400 1. Street, Northwest

Washington, D.C. 20005-3502

NUCLEAR REGULATORY COMMISSION, OFFICE OF THE
EXECUTIVE LEGAL DIRECTOR
byt RICHARD G. BACHMANK, ESQUIRE

EUGENE J. HOLLER, ESQUIRE

ROBERT M., WEISMANN, ESQUIRE

Nuclear Regulatory Commission

Washington, D.C. 20885
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PROCEEDINGS
(9:01 a.m., )

JUDGE BOLLWERK: Good morning.,

We are here today to begin an evidentiary hearing
in this Nuclear Regulatory Commission adjudicatory
proceeding convened at the request of Alabama Power Company.

T this proceeding, Alabama Power Company
challenges the validity of a $450,000 civil penalty imposed
upon Alabama Power by the NRC staff,.

That civil penalty was levied for the utility’s
alleged noncompliance with section 50.49 of Title X of the
Code of Federal Regulations at the two reactor units at
Alabama Power'’s Farley nuclear plant,

Section 50,49 requires that nuclear facility
electrical equipment important to safety must be qualified
as able to remain functional during the harsh environmental
conditions that will exist during and after a design-basis
acclident,

This three-member Atomic Safety and Licensing
Board has been appointed to conduct this proceeding.

To my left is Dr. James Carpenter. Dr. Carpenter
holds a Doctorate in chemistry, serves as an environmental
scientist on a full-time basis with the Atomic Safety and
Licensing Board panel.

On my right is Dr. Peter Morris. Dr. Morris, who






10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
a5

7

We have also Jack Woodard, who is a Vice President
of Southern Nuclear Operating Company, the company who i
currently licensed to operate the Farley nuclear plant,

Bob Stewart, Julie Williams, David Jones are also
here to help support this effort,

Chrietina is here, and she is from Bechtel
Corporation, and she is here because two of the witnesses
sponsored by Alabama Power Company are from that
corporation, and she has already filed an entry of
appearance to represent the interests of Bechtel when those
witnesses are on the stand.

MS. CLEARWATER: Good morning.

JUDGE BOLLWERK: Good morning. Did you give nme
her full name? 1I’m sarry.

MR. MILLEP: Oh, I’'m sorry. 1lt’s Christina
Clearvater.

THE COURT: Thank you.

Before we swear in the first witnesses, wve'll
afford the parties an opportunity to make an opening
statement, if they wish to do so,

Before that, however, we would like to discuss one
substantive matter, the motion in limine that was submitted
by the NRC staff.

The staff’s motion, which was filed on February 4,

1992, in accordance with our order of January 31, 1992, asks



N e —

2z
23
24
25

that we strike certain speccific portions of the direct
testimony of several A.abama Power witnesses on the ground
that the testimony improperly seeks to introduce evidence
regarding either the operability of certain equipment found
by the staff to be in violation of section 50.49 or the
safety significance of an actual fallure of that equipment.

In its February 6, 1992, response, Alabama Power
opposes the staff’s request, arguing that the testimony is
relevant to determinations that the Board must make
regarding a number of matters, including whether the alleged
infractions are, in fa~t, violations of section 50.49 and
whether the enforcement sanction imposed by the staff was
apprepriate.,

Thare seems little doubt about the safety
significance of an item of electrical equipment that is
appropriately on the master environmental gualification list
for the Farley facility.

What ie less clear to us at this juncture is the
role that safety significance plays vis a vis the
Commission’s enforcement policy, as set forth in Generic
Letter 88-07.

In particular, we are concerned about what
function, if any, that councept has relative to parts 3 and 4
of that Generic Letter.

After reviewing the pre-~filed testimony of both
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parties, we have con.luded tha: we will be in the hest
position to Adecide this issue at*er the evidentiary record
has been fully developed.,

Accordingly, we’ll reserve ruling on the staff’‘s
motion and resolve the overarching issue posed by its
evidentia.y objection as part of our initial decision.

We would add that, if the staff lodges an
objection to any Alabama Power cross-examination question or
answer on the same ground as that specified in its February
4th motion, we’ll permit the answi* to be recorded, subject
to later disposition in our initial decision.

Are there any other preliminary matters that
either of the parties wants to bring to the attention of the
Beard at this point?

[NOo response.)

JUDGE BOLLWERK: All right.

Mr. Bachmann, would you like to make an opening
statement?

MR. BACHMANN: The opening statemen'. will be made
by Mr. Holler.
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OPENING STATEMENT BY COUNSEL FOR THE NRC STAFF

MR, HOLLER: Chairman Bollwerk, Judge Carpenter,
Judge Mo-risg, the Commission requires that the licensees
have assurance that nuclear power plant equipment and safety
of their plants will be able to perform in safety functions
throughout the egquipment’s installed life.

To gain that assurance, licensees are required by
10 CFR 50,49 to establish and execute a program for
environmentally gqualifying electrical egquipment important to
safety, including maintaining a record of the gqualification
in audible form to permit verification of that
gqualification,

The absence of documentation is a violation of 10
CFR 50.49. Ihe safety significance f that violation comes
frcem a licensee not having the knowledge that an item
important tec safety equipment will function in harsh
ervironments after & design basis event,

10 CFR 50.4%, which was published in January, 1983
clarified and strengthened the methods contained in national
standards, regulatory guides and other NRC publications for
eanvironmental qualification of the electrical equipment. It
codified the requirement to document the gualification of
that egquipment and establish a compliance deadline of

November 30, 1985,



This hearing involves a licensee who did not
accomplish effective environmental qualification by the
compliance deadline., Alabama Power Company told the NRC
that in Alabama Power Company’s judgment all electrical
equripment important to safety within the scope of 10 CFR
50.49 was environmentally qualified.

The NRC staff audited the environmental
gualification files at the Farley Nuclear Plant for the

purpose of verifying that those files 2ontained the

appropriate analysis and the other documentation necessary

to support Alabama Power Company’s conclusion that the
equipment was qualified.
The NRC staff ound violations of 10 CFR 50.49 in

14 that equipment important to safety affecting many systems
15 and many components that Farley did not have sufficient
16 documentation to verify that qualification.
17 Because of these violations the NRC staff using
18 the guidance of tie Modified Enforcement Policy, Generic
19 Letter 8807, the policy approved by the Commission arrived
20 at the enforcement action which Alabama Power Company is
| 21 challenging here,
; 22 The Modified Enforcement Policy requires that a
; 23 licensee clearly knew or should have known of an eguipment
24 gqualification deficiency before the compliance deadline as a
1 2% prerequisite for the enforcement action. That requirement

; BRI S . -
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OPENING STATEMENT BY COUNSEL FOR ALABAMA POWER COMPANY

MR. MILLER: May it please the Board, the last
phrase 1 just heard from the Staff went something like this
== and I think 1 have it fairly accurately.

Test imony in this case, says the staff, will show
that Alabama Power Company did not implement an adegquate
program to comply with 10 CFN 50.49. We deny that., We say,
and will have evidence to demonstrate, that our equipment
was qualified., It was qualified on November 30, 1985%, a
date about which we will speak more in a moment, and it was
qualified during the inspection. And we have the technical
expertise and the testimony to show that.

But one of the first things we want to point out
is that the NRC staff told us on /! _.ember 13, 1904 words
exactly contrary to what thie Board was just told., On that
day the NRC staff sent us a Safety Evaluation Report for
both of our units., And on that day it said, not in words to
this effect, it said these precise words: "Based on our
reviews, we conclude that Alabama Power Company eguipment
qualification program is in complian~e with the requirements
of 10 CFR 50.49." But that begs the gquestion, what are the
reviews? What sort of historical context is thie
enforcement hearing proceeding, both on the regulatory side

and on the enforcement side? And that is what we will show
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in our evidence. We will show the chronological development
of both the EQ Rule and the Enjorcement Rule. We will show
how at each milestone along the way, beginning with Circular
78«08 and going through 79~01B and its requirement for a
master list, the licenseeing of Unit 2, a poeint about which
this Board has not heard, we will show that each time a
reguirement was placed on Alabama Power Company we fulfilled
that reguirement, we werec audited by the NRC staff, we
received test evaluation reports, safety evaluation reports
in 1981 and 1983, we received an operating license for Unit
¢, and in each milestone we werr told that you comply with
the EQ Rule.

Let's take just a minute because we have an
exhibit which demonstrates how we believe the evidence can
best be presented,

We are going to use the easgel and if we can take a
minute while setting up ==

Let’'s do a couple of things., Let’s revisit the
significance of what we see as the chronological development
and how ve think the evidence will be presented and best
evaluated in this proceeding.

EQ did not arive in a vacuum., It started back
with a petition from the Union of Concerned Scientists, it
went to a Circular 78-08, but it really got started with 79~

01B, which was a bulletin, and that is the far ieft side.
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Aad that started the process for licensees not just
evaluating environnental gqualification that is related to
electrioal equipment, the Class 1«F equipment, but it
started the process of communicativn flowe back and forth
between the licensevs and the NRC, That had not occurred in
the 78«08, no response was reguired from that circular.

79«01P said provide a master list and written

evidence of gqualification, and that was back in 1980, That
was also a time whan our Unit 2 wes in the CP stage and was
moving to the operating license stage., 8o, unlike a number
of other licenseesn we had two events. It was not just a
single reactor that had t» _ualify to the EQ reguirements,
we had a reactor that was going from the construction permit
stage to the operating license stage,

We djd what the Commission Lesked us to do, and the
documents associated with that are v‘pvminouo. The reason
they have significance here is bccaui& of the moditied
enforcement pulicy, and we're going to see a correlation
between, as EQ rule develops, how the enforcement policy
develops because it's a unigue moment in time in the history
of enforcement,

You can see¢ what happened #n September. We had an
audit on Unit 2 by the EQ Branch, 'Mr. DiBenedetto’s branch,
and Mr. DiRenedetto will testify for us and will say that

the results of that audit was satisfactory.
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show that FRC got documents from us, and that was going on

in the "82 and '83 time frame.

The process back then was for Franklin to identify

a deficiency, the licensee vould work on it. The goal was

that by ‘84, the Commission would have issued safety

evaluation reports for each of the operating reactors and

would say whether or not there were any deficiencies in the

EQ program, anything that needed to be done, and that's
exactly what wve did,

The correspondence is clear. We sent in our
materials to Franklin, They issued a report for each
reactor, went over items of electrical equipment on the
master list, compared it to a staff deveioped master list
for a pressurized water reactor, had a meeting on January
11th, 1984, The purpose of that meeting was to resolve
deficiencies identiried by I'ranklin, and we'’ve got
correspondence that shows the results of that meeting.

The end result of this effort, starting back in
‘79 and going up to and including December 1984, is
encompassed in the safety evaluvation report which I just
read te you, and the staff says, "Oh, but wait a minute,
that was subject to audit."

Here is where the enforcement program and the

regulatory side go into a head-on collision because the

enforcement program said, "We will only hold you responsible

o S S e
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for civil penalties if you clearly or should have known as
of Novenmber 30th, 1985." Alabama Power Company did not
think up that standard, The staff did.

What has happened is duraing the pariod of post-

deadlines, as the staff proceeded throujh its EQ inspections

and went tu other reactors and other licensees, they
developed a different theory of what constitutes
gqualification., Levels of documentation that were adequate
in ‘84 and resulted ir favorable SER. were no longer
adequate.

Engineering judgment, walkdowns, issues like that
were perfectly acceptable before the deadline and formed the
basie for issuing operating licenses, issuing § 'Re, were
adequate then, but they’'re nout adeguate anymore. That'’s
what happened,

All this can be seen in the Sandia Laboratory
seninar that was held on August of W87 In that year and
in that month, the staff held this u;ninar to train this EQ
inspector, and on the aygenda -- if you take the agenda from
that seminar and compare it to our notice of violation, you
will see that it was a roadmap., T-drains, limitorques, V=~
type splices ~~ they are there in the seminar, ard six weeks
later, they show up in our inspection.

This is important to us not for the regulatory

side. We accept the burden of always trying to get better
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every day. That is no secret and we don’t run from that,
But when the staff says, "We will stol the clock on November
30th, '65 on what yeu knew or should have known," and then
¢omes along in November ‘87 and createe this fiction of what
you should have known back then, we call time out and we ask
for this procecding because don’t think that'’s fair, and we
think the evidence is geoing to show that as we go our way
through it.

We sat around and said, "Who is in a best position
to tell us what the staff expected back then?" And the
ansver to that is Mr. DiBenedetto. He was head of the EQ
Branch, Mr. Noonan, who was his superior. 8o we got them
and they are testifying for us, and they don’t say what the
staff has told you in their testimeony or expects to present
today.

Well, you can see, then, that it is not a
strajightforvard look at the file -- is the file gualified or
not? There are numerous sub-issues because the file has to
be viewed in the context of an enforcement policy that stops
back then. It has to be viewed in the context of an
enforcement policy that says, "If you can develop data
during the inspection or shortly thereafter, then we will
consider that for purposes of imposing a civil penalty."

All of which you will see, as the evidence develops, is

present in this case.
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What we will ask the Board to do is a series of
things., First, it’s important to us that this Board
conclude that our equipment was gualified, because we think
it was., Second, it's very lmportant to us that this Board
conclude that the modified enforcement policy is being
improperly implemented as to us, that the fiction of the
November 30, 1985 as a deadliine for enforcement purposes has
been abused in this case, and we are boing asked to pay
$450,000, one of the alleged worst in the country, on the
basie of numerous communications that said we wvere doing
fine, and we're going to point evidence out thuat says that's
the case.

We think, as a matter of law, just aa a matter of
pure legal principle, that you carnot correlate an SER
that's in ’'8B4, December of ‘84, that says, "Your program
meets 50.49." That excludes the possibility that in
November of ‘85, you clearly should have known of all the
deficiencies that are in the NOV. We think that the
issuance of the operating license is strong evidence that wve
clearly did not know of all of these alleged safety
deficiencies. The Commission would not have issued that
license were it not the case,

Well, our evidence then will ask the Board to
find, not necessarily in this order, but we were gualified,

that there is no basis for the imposition under clearly~
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knev-or~should~have~known standard, and «f there is, wve
certainly made our best efforts and are entitled to any
mitigation associatea with that,

In those areas where the inspectors failed or
refused to consider evidence that we developed Auring the
inspection, we’d ask the Board to examine that evidence and
reach the conclusion that we have reached, which is that
this enforcement proceeding should be either dismissed,
mitigated back to zero and declared null and void against
Alabuma Power Company.

Thank you, sir.

JUDGE BOLLWERK: Just as one preliminary matter -~
1 think it’s fairly standard in these types of cases -~ one
counsel for each side will be making objections. 1’11
assumwe -~ is that going to be Mr. Holler or Mr. Bachmann for
the staff?

MR. HOLLER: If it pleases the Board, the stafrf
has addressed this on an initial vasis, and we’ve discussed
this with counsel for Alabama Power Company. We will
anncance, for the Board’s Information, whe will .= the
counsel defending a particular panel,

JUDGE BOLLWERK: Okay. That'’s fine. That's
great,

MR. HOLLER: 1In the case of the enforcement panel,

1 will be defending the enforcement panel,
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Vhereupon,

JAMES LUEHMAN,

ULDIS POTAPOVS,

and

HAROLD WALKER,
were called as witnesses on behalf of the Nuclear Regulatory
Commission and, having been first duly sworn, were examined
and testified as follows:

DIRECT EXAMINATION
BY MR, HOLLER:

Q Will each of the members please state their full
name for the benefit of the court reporter and their
position at the NRC?

A [Witness Luehman) My name is James George
luehman. I'm a Senior Enforcement Spacialist in the Office
of Enforcenent,

A (Witness Potapovs) My name is Uldis Potapovs. 1
am a Section Chief in the Vendor lnspection Branch in the
Otfice of Nuclear Reactor Regulation.

A [Witness Walker)] My name is Harold Walker. 1'm a
Senior Reactor Systems Engineer in the Plant Systems Branch.
Q 1’1) ask the participants of the panel, do you

have a copy of your pre-filed testimony?

A [Witness Luehman) No,

A (Witness Potapovs)] No.
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A [Witness Walker) No,
Q I'm going to ack =~

MR. HO'LER: #Maybe I will ask the Board or
opposing counsel, is there any objection to the members
having their pre~filed tegtimony with them as they are cross
examined.

MR, MILLER: No. 1If they have a copy of the staff
exhibits, it might be helpful also.

MR. HOLLER: We have those availarle., We can
produce them as they are required.

MR. MILLER: Just as a matter cf logistics, Gene,
I think they might as well go ahead and get them now. We’ll
have some questions to ask ther. 1 don’t want te interfere
with what you’re doing. Maybe there is a better place to do
it.

MR. BACHMANN: Chairman Bollwerk, could we go off
the record for a moment while we arrange the logisiics of
this panel?

JUDGE BOLILWERK: Sure.

[Discussion held off the record.)

JUDGE BOLLWERK: lLet’s go back on the record.

BY MR. HOLLER:

Q I will ask the participants in the Enforcement
Panel it they have before them a copy of what has been

labeled for identification Testimony of James G.
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Luehman, Otis Potapovu and Hay »1d Walker on behall of the
NRC staff concerning enforcement,
A (Witness Luehman] VYes, we do.
Q 1 will ask each of you if you participated in the

preparation of this durument?

A (Witn2ss Luehman) VYes, I did.

A (Witness Potapove) VYes, I did.

A [Witness Walker) Yee, I 4id.

Q I will ask at this time if there are any

correctionns to the testimony that you have bhefore you?
A rYitness Luehman] Yes, there is one correction.
On Page 19 of the tectimony, Line 4, th.ire was an
extra "not" put i . .2 the end of the line and that word
*not" shou.d be deleted from the testimony. The Staff
counsel indicated tha" to the Board in a letter dated
December 31. 1991,
Q Any other corr. .cions from the panel?
[No response. ]
1 ¥ill now a=k the panel if the testimony that you
have before you is true and correct toc the best of your

knowledge and belief?

A [Witness Luehman)" Yes, it is.
A [Witness Potapovs) Yes, it is.
A [Witness Walker) Yes, it is.

MR. HOLLER: At this time I move the testimony of
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Mr. Luekman, Mr. Potapovs and Mr. Walker into the record.
JUDGE BOLLWERK: Any objection?
MR. MILLER: No.
[The written testimony of Witnesses Luehman,

Potapovs and Walker follows:)
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(All) The safety significance of EQ violations is summarized in the Order imposing A
Civil Monetary Penalty, (Staff Exh. 3). We adopt the following from that summary as
part of our testimony. The Commission in promulgating 10 C.F.R. § 50.49 determined
that a licensee's failure to demonstrate the environmental qualification of electrical
equipment important to safety was a significant safety matter. In the area of
environmental qualification, a licensee's inability to present documented knowledge of
whether equipment important to safety is capable of operating in a harsh environment
indicates that the licensee cannot predict whether such equipment will operate in the
event of an accident in which it is called upon to perform its intended safety function.
Accordingly, a licensee who lacks such reasonable assurance cannot assure protection of
the public health and safety in the event of an accident resulting in a harsh environment.
The environmental qualification rezulations require licensees to qualify each item
of electrical equipment important to safety. The regulations further require each licensee
to list each item of electrical equipment important to safety on a master list. All such
listed items, by definition, perform important safety functions. Thus, safety significance
is inherent with respect to each item on the list or each item that should be on the list.
As explained in the Modified Enforcement Policy (Staff Exh, 4), the Commission
has aggregated individual violations of 10 C.F.R. § 50.49 to determine the extensiveness
of the qualification problem represented by those individual violations in order to assess
a civil penalty. The Commission developed Categories A, B, and C based on the
extensiveness of the violations, which reflect the overall pervasiveness and general safety

significance of the significant EQ violz*ons. In instances where a licensee committed



isolated individual violations, the licensee could not assure the operation during an
accident of a limited number of systems affected by the isolated individual violations.
Because a small number of safety systems or components could fail during an accident
as a result, such violations are classified as Category C. If the violations affected a
moderate number of systems, the violations would be more significant than those in
Category C because the licensee could not ensure that a correspondingly greater number
of systems would operate in the event of an accident. Accordingly, the likelihood that
an accident cou'd endanger public health and safety would be increased and such
violations are classified as Category B. An extensive problem would be most significant
because the licensee's lack of reasonable assurance of equipment qualiﬁcatior’x would
extend to many systems and the licensee would be unable to assure that these systems
would perform their intended functions in an accident resulting in a harsh enviroament.
Therefore, such violations are classified as Categuiy A. In summary, while iii* method
does not consider the specific eifects of the postulated failure of each unqualified item
of electrical equipment important to safety, it does provide an appropriate measure of the
safety significance of environmental qualification violations.

A licensee's failure to provide assurance prior to the deadline that the electrical
equipment important to safzty was qualified is a safety significant violation. The Staff
requires licensees to have detailed knowledge of the quality of installed electrical
equipment important to safety in the plant to ensure that licensees have a technically
sound basis for making assessments of plant safety. While a licensee’s action to qualify

equipment after the discovery of the violations is important corrective action, which the
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Staff considers in deciding whether to take further enforcement action, including
assessing further civil penalties, a licensee's performance of new analysis or collection
of new data that yield fortuitously positive results does not affect a licensee's prior lack
of reasonable assurance. Neither the licensee nor the Staff could have known in advance
whether the new analysis or data would indicate that such equipment would function
when called upon to do so during an accident resultirg in a harsh environment. The
regulations required a licensee to have reasonable assurance whether electrical equipment
important to safety w. . function as intended during and following a design basis event
before operating its nuclear reactor after November 30, 1985, A licensee’s failure to
qualify electrical equipment important to safety, and its consequent lack of knéwledgc
concerning that equipment, results in the licensee's inability to assure that such
equipment would function in the event of an accident, which is a significant safety

violation.

Please describe the Commission's enforcement policy relating to 10 C.F.R. § 50.49,
environmental qualification of electrical equipment important to safety for nuclear power
plants.

(All) The Commission's Enforcement Policy is set forth in Appendix C to 10 C F.R.
Part 2, and provides the Commission’s guidance as to the general enforcement policy to

be followed in NRC enforcement actions. The "Modified Enforcement Policy relating






systems would perform their intended functions in an accident resulting in a harsh
environment. Therefore, such violations are classified as Category A. In summary,
while this method does not consider the specific effects f the postulated failure of each
unqualified itern of electrical equipment important to safety, it does provide an
appropriate measure of the safety significance of environmental qualification violations.

The Staff, in SECY-87-255 (Staff Exh. 5) at page 4, considered approaching the
assessment of safety significance through a component by component analysis when the
Modified Enforcement Policy was formulated The following two problems with such
an approach were among those considered by the Staff. First, addressing each
unqualified component in isolation did 20t account for the functional '.mcrdcpéndence.
under a given accident scenar.o, that may exist between two or more unqualified
components.  Therefore, such an approach would tend to underestimate a given
unqualified component's safety significance by failing to address its effects on the
function of other unqualified equipment or vice versus.

Second, if an attempt is made to more rigorously account for the interdependence
of unqualified components, a complex matrix of components and accident scenarios
would have to be evaluated. In the case of Farley, the Staff would have had to evaluate
the potential interactions of well over one hundred components in various scenarios (i.e.
loss of coolant accident/main sweam line break accidents both insidc and outside
containment). Given all the possible combinations, it is readily apparent that while such
an approach might give a clearer picture of a component’s individual significance, the

incremenial improvement over the Modified Enforcement Policy's approach would have
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approach, the resuitant civil penalties were in the riillions of dollars and were found by
the Staff "to be inconsistent with civil penalties given in the past, including those for
significant operational events (Davis-Besse and Salem), and do not properly reflect the
significance of the EQ deficiencies . . ." The Staff in that paper proposed an alternative
approach to EQ Enforcement which aggregates significant EQ violations. With some
maodifications that approach was adopted by the Commission after it considered SECY-
88-063 (Staff Exh. 10) in March 1988. The resultant policy was issued to the industry

as Generic Letter 88-07 (Staff Exh. 4) on April 7, 1988.

Did licensees have knowledge prior to the November 30, 1985 deadline as to how the
NRC was going to exercise its enforcement discretion in environmental qualification
cases?

(Luehman) Yes. On August 6, 1985, the NRC’s Director of Licensing sent Generic
Letter (GL) 85-15 (Staff Exh, 7) to all licensees of operating reactors informing them of
how the Commission intended to exercise its onforcement discretion, in accordance with
the General Enforcement Policy, in response to violations of 10 C.F.R. § 50.49. Thus,
on August 6, 1985, well before the 10 C.F.R. § 50.49 deadline of November 30, 1985,
the Commission informed licensees that violations of environmental qualification
requirements would be dealt with differently from most other violations. Furthermore,
GL 85-15 stated that the Staff would impose daily civil penalties for any unqualified item
of electrical equipment and that such an item is unqualified if there is not adequate

documentation to establish that it will perform its intended safety functions in the relevant
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environment. GL 85-15 prospectively gave notice that the Commission would treat every

individual violation of 10 C.F.R. § 50.49 as safety significant.

How was the Modified Enforcement Policy implemented?

(All) The Office of Enforcement (OF) and the regional offices were the offices primarily
responsible for implementation of the Modified Enforcement Policy. However, because
NRC staff management had a concern that, given a special enforcement policy solely for
EQ, there might be inconsistent application of the policy because there was no experience
dealing with it, the EQ Enforcement Review Panel was formed. Howard Wong of the
Office of Enforcement was the Chairman, Uldis Potapovs, NRR, Harold Walker, NRR,
Robert Weisman, OGC and James Luehman, Office of Enforcement were the permanent
members. Additionally, the NRR project manager for the affected plant would be on the
panel. The panel as indicated above was a consistency check. As such, the panel
reviewed both Modified Enforcement Policy EQ escalated enforcement actions prior to
issuance as a proposed action and if necessary, as was the case with Farley, at the
imposed stage, just prior to issuing the Order Imposing Civil Penalty. The way the panel
was run was that the enforcement specialist who worked on preparing the particular
action would make a brief presentation to the panel at which time the other panel
members would be able to ask questions and request particular changes. Of particular
concern to the panel were 1) the categorization of the violations (were they appropriate
under the Modified Enforcement Policy for consideration as escalated) 2) Did the

licensee know or should the licensee clearly have known of the violations (also was this
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element properly articulated by the Staff) 3) Were the violations in the aggregate properly
categorized as Category A, B or C, and 4) application of the escalation/mitigation
factors. The standard the panel used for “clearly should have known® was whether a
knowledgoable engineer with pertinent information on EQ issues available prior to

November 30, 1985 should clearly have been aware of the issue.

How were enforcement responsibilities allocated among the Staff?

(All) The Office of Nuclear Reactor Regulation (NRR) or the regional offices conducted
inspections and made an initial determination as to whether an enforcement action 1s
appropriate for violations of NRC requirements related to EQ and, if so, what'typc of
action was appropriate. In general, after a review by Uldis Potapovs, NRR, if a
violation was determined to meet the clearly should have know test and to be of minor
significance under the Modified Enforcement Policy, the violation could be issued to the
licensee as a Severity Level IV or V violation. (Mr. Potapovs was relied on by the EQ
Enforcement Review Panel to ensure that violations that might appropriately be
considered for escalated action were not issued at lesser severity levels.) If the Region
determined that a particular violation or group of viclations met the Modified
Enforcement Policy’s threshold for escalated action, the Region prepared a draft action
for submission to the Office of Enforcement and concurrent review by NRR and OGC.
In the package it would send forward the Region would have, in addition to supporting
documents such as inspection reports, a Notice of Violation citing the violations and a

cover letter describing the reasons the violations met the threshold for escalated

T T e e e a0
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enforcement, why the licensee knew or clearly should have known of the violations, the
categorization of the violations and the applications of the escalation/mitigation factors.
After the concerns of the reviewing offices had been addressed the package would be sent
to the EQ Enforcement Review Panel and then to the Deputy Executive Director for
concurrence prior to the applicable Regional Administrator issuing the action. The above
process was the normal routing of Modified Enforcement Policy enforcement actions.
For cases of $300,000 or more, after the Deputy Executive Director had concurred, the
EDO would review the action and then send it to the Commission for approval prior 1o
issuance. Sending reactor licensee enforcement actions with civil penalties of $300,000
or more 1o the Commission is & routine practice prescribed in the general cnfo'rcemem

policy that was also followed when warranted under the Modified Enforcement Policy.

Describe ihe enforcement options that are available under the Modified Enforcement
Policy.

(All) In addition to what is discussed above in Answers 6., 9. and 10., the Staff had the
option of aggregating findings, for which the licensee clearly should have known but
were of minor significance, into a civil penalty under the normal enforcement policy.
This was never done as there were never any cases in which there were a sufficient

number of minor findings to warrant such action.
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Describe how the enforcement process which led to the civil penalty that is the sub, ect
of this hearing began,

(All) The Staff conducted inspections at Farley Units 1 and 2, during the period
September 14-18, 1987, November 2-6, 1987, and November 16-20, 1987, 1o review the
program for the environmental qualification of electrical equipment. (NRC Inspection
Reports Nos. 50-348, 364/87-25 (Staff Exh. 11) and 50-348, 364/87-30 (Staff Exh. 12)).
The findings from those inspections are described in separate Staff testimony in this
proceeding. As a result of the findings from those inspections, an enforcement
conference was held with APCo on March 15, 1988 at the Region 11 office in Atlanta,

Georgia.

Describe what took place during the enforcement conference.
(Luehman) The purpose of an enforcement conference 1s described in section IV, of the
Genera! Enforcement Policy, 10 C.F.R. Part 2, Appendix C.
(Potapovs) | attended the enforcement conference. A formal summary of the

enforsement conference was prepared and is attached hereto as Staff Exh. 13.

What action was taken by the Staff following the enforcement conference?
(All) Following the enforcement conference NRC Region Il prepared a draft action based
on the inspections and the enforcement conference discussions. James Luehman was

assigned review responsibility for the Office of Enforcement and Edward Reeves, NRR
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identify the Chico A/Raychem problem which also involved many components.

With regards te best efforts the panel, based on the inspection experience of the
panel, the inspection reports, and input from individual inspectors associated with the
inspection, concluded that the licensee's programmatic efforts in the 1979-85 time frame
were not any more extensive than that of the average licensee. The pancl agreed that the
licensee's efforts to ensure that the Farley implementation and verification efforts were
sound, were at best minimal. Despite iumerous NRC Circular and Information Notice
notifications little was done as far as walking down equipment to ensure qualification.
In the Staff’s estimation, some of the wor which went on afler the deadline, such as
review of procurement records, should have been done prior to the deadline. The Staff
concluded that 50% escalation was appropriate. The Staft’s conclusions in the area are
not inconsistent with the licensee's own comments made at the enforcement conference.
These comments were summarized in a meeting summary issued by NRC Region Il
followi..g the conference (Staff Exh. 13).

With regards 1o corrective actions once the violations were identified the Staff
concluded and the panel agreed that overali, the licensee's corrective actions were
acceptable. The only violation for which the Staff was dissatisfied with the corrective
action was the V-type splices in the containment fan motor issue. Once the first
questionable splice was found in 'Init 1 che licensee sequentially went through the fans
and replaced the splices. The sequential replacement for Unit | was appropriate because
once the first acceptable splice was installed, the applicable Technical Specification (TS)

aliow 72 hours for a second fan to be made operable. For Unit 2 that same course of
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action was not followed. Even though the license should have suspected the Unit 2
splices as well, nothing was doue to address them until about 9 days (well aftes the TS
required action) following initial discovery of this problem. The Staff, and the
Enforcement Peview Panel when the panel reviewed this issue, realized that discovery
of & quahfication problem does not necessarily mean there is a TS operability problem,
however, such a coaclusion could only be reached by performing an analysis
(Justification for Continued Operation) as discussed in Genenc Letters 85-15 (Staff
Exh. 7) and 86-15 (Staff Exh. 9). Therefore, based on the fact that the licensee neither
coniplied with the TS for Unit 2 nor prepared a Justification for Continued Operation
(JCO) to justify that no operability concern existed, the Staff concluded the licensee's
corrective action was inadequate in this instance warranting partial escalation.

The final propesed action was forwarded to the Commission in SECY-88-213
(Staff Exh. 14) July 25, 1988, and the Commission subsequently approved issuance. On
August 15, 1988, the Staff issued a Notice of Violation and Proposed Imposition of Civil
Penalty (Staff Exh. 2) based upon the results of the September-November 1997
inspections alleging nine violations of 10 C.F.R. § 50.49 (eight viclations were assessed
a civil penaity, one violation was evaluated as a severity level IV with no civil penalty

proposed). A civil penalty of $450,000 was proposed.

What was APCo's response to tie Notice of Violation issued on August 15, 19887
(All) On November 14, 1988, APCo responded to the notice of violation (Staff Exh. 15),

denying all but two of five parts of one violation regarding Limitorque motor operators,
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APCo argued that, among other things, that there were no violations for a number of the
proposed violations, and for the others, "the clearly knew or should have known* test
was not met and the violations were not "sufficiently significant” to warrant a civil
penalty. APCo also argued that the Modified Enforcement Policy was illegal and that
the NRC had significantly changed its policies for 10 C.F.R. § 50.49 since the time of

the alleged violations in November 1985,

What action Cid the Staff take in consideration of APCo’s response, regarding the notice
of violation and proposed civil penalty?

(Luehman) The Staff gave careful consideration tc the points made by the licens;c in its
response. Not only was the licensee’s response reviewed by the applicable technical Staff
offices but it was reviewed by members of the EQ Enforcement Review Panel. It should
be noted that by the time of that review Howard Wong was no longer in the Office of
Enforcement and I was the Chairman of the Review Panel, During the panel’s review
of the Order Imposing, thers was some concern expressed by panel members about the
inclusion of the terminal block violation (1.B..) given the earlier removal of an
instrumert loop violation in the H. B. Robinson action. However, after further
discussion it was conciuded that the accuracy of a specific component was a very
differert issue from loop accuracy and in fact, the need to properly qualify terminal
blocks had been specifically addressed in NRC generic correspondence. By the time the
panel considered the Farley Order Imposing Civil Penalty, more than twenty other

actions had been taken under the Modified Enforcement Policy. Given this data base the
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panel had a good basis on which to conclude this case was a Category A. Following that
review the Commission was informed of the pending Order Proposing Civil Penalty
against APCo via SECY-90-083 (Staff Exh. 56) March 12, 1990, and notified upon
issuance of the Order to APCo by the normal enforcement notification process.
Conseguently, the Staff imposed a civil monetary penalty of $450,000 by Order dated
August 21, 1990 (Staff Exh. 3). An appendix to the Order contains a discussion of the

Staff’s considerations.

Does the Staff consider thai its imposition of a civil penalty of $450,000 is correct and
appropriate in view of the Staff not pursuing items 1.C.1.a (mixed grease’in the
Limitorque gear compartment), 1.C.1.e (Aluminum Limit Switch Housing), 1.C.2 (Target
Block head vent solenoid valves), from consideration as part of the civil penalty?

(All) Yes. The Staff's determination was based upon a careful consideration of the facts
in this matter and sound application of the Commission's Modified Enforcement Policy
and its determination to aggregate these violations as an EQ Violation Category A
problem and its imposition of a civil penalty in the amount of $450,000.00 is correct and
appropriate under the Commission's Mo lied Enforcement Policy. The Staff has
reconsidered all the facts pertinent to this matter and has conciuded that, as discussed
earlier, the V-type spiice issue, the Chico A/Raychem issue and the terminal block issue
collectively affected many systems and many components. Therefore, if those violations
and portions of others are considered together it is clear that not pursuing items noted

above in the civil penalty action does not change the categorization of this action as a



QI8,

AlS.

Q19.

AlS.

.19 .

Category A problem. With regard to the escalation and mitigation factors, under
identification and reporting no change in partial escalation is appropriate. With regard
to the other escalation/mitigation factors the only violation that directly affects them
would be the discussion of V-type splices in corrective actions and V-type splices are not
being pursued for civil penaity consideration, Therefore, not pursuing the items noted
above for civil penalty consideration has no effect on the Staff’s civil penalty
determination and its determination to aggregate these violations as an EQ Violation
Category A problem. The Staff's imposition of a civil penalty in the amount of
$450,000.00 is correct and appropnate under the Commission's Modified Enforcement
Policy. The Staff is aware of no information, subiaiited by the Licensee or olh'crwisc.

which would lead it to alter or modify this determination.

Does the Staff vonsider that the imposition of a civil penalty of $450,000.00 for the
alleged violations by APCo is appropriate in view of the civil penalities assessed other
licensees for EQ violations?

(All) Yes. We have reviewed the Farley case and consider the application of the
Modified Enforcement Policy in the Farley EQ case to be consistent with the application

of the Modified Enforcement Policy in applicable EQ cases at other plants.

Does this conclude your testimony?

(All) Yes,
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MR, HOLLER: May it please the Board, the panel is
ready now for cross-examination.
CROSS EXAMINATION
BY MR. MILLER:

Q Mr. Luehman, do 1 understand correctly that you
are the lead witness on the panel?

A [Witness Luehman) Yes, I am.

Q Unfortunately, none of the members of the panel, T
don’t think, had the benefit of the chart I was showing, but
you were here when 1 gave the opening statement, were you
rot?

A {Witness Luehman) Yes, [ was.

Q And you heard, of course, the short rendition of

the chronology associated with the EQ development; is that

correct?
A {Witness Luehman) Yes, I am.
Q I am not asking you to pass judgment on the

accuracy of it, but that will come up.

We are going to take a moment and let you see
this, but before we do this let me make sure that I have got
a picture of what the panel is expected to testify on and
that is you will testify about the Modified Enforcement
Policy and its implementation to Alabama Power Company; will
you not?

- [Witness Luehman) Yes, we will.
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Q And in that you will testify about those facts
associated with meeting ti 2 clearly new or should have known
standard; will you not?

A [(Witness Luehman) Yes, we will,

Q Same gquestion., And that is to say you will
provide testimony about the facts associated with the
rejection of best efforts and escalation of 50 percent for
lack of best efforts; will you not?

A [Witness Luehman) With regard to determining the
civil penalty?

Q Yes, sir. With regard to determining the civil
penalty under the Modifiea Enforcement Policy?

A [Witness Luehman) Yes, we will,

Q And, of course, the correcti.s actions in the 25
percent mitigation associated with that? I am sorry, I said

"mitigation", I should have said "escalation" associated

with that.
A (Witness Luehman) That is correct.
Q Just by way of interest, was any member of the

panel associated with the development of the EQ Rule back in

1978 and 7987

A [Witness Luehman) I can orly speak for myself. I
was not.

A [(Witness Potapovs) 1 was not.

Q Mr. Walker?
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A (Witness Walker) 1 was in the branch that wvas
called the Equipment Qualification Branch. 1 may have read
it, I don’'t recall if I made any major contributions to it.

I don‘t think I did, as a matter of fact.

Q Mr., Walker, you say you were in the EQ Branch?
A (Witness Walker) Yes.
Q That was the one where the section -- that was the

section headed up by Mr. DiBenedetto?

A (Witness Walker) Yes,

Q And subsequently -~ not subseguently, but also by
Mr. Noonan who had a higher management level, I understand.

A (Witness Walker) Yes, he was the Branch Chief.

Q Would it be fair to say that at some point during
your career at the NRC you worked either directly or
indirectly for Mr. DiBenedetto and Mr. Noonan?

A [Witness Walker) That is correct. However,
during the time the Rule was being developed, I believe the

branch was headed by someone else.

Q Who was that?
A [Witness Walker) Mr. Rosztoczy.
Q He is not going to be a witness here today as far

as you know?
A [Witness Walker) That is correct.
Q All right, but while you were at the EQ Branch, if

I understand it correctly you may have read some of these
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but you ¢id not

participate actively in their development?

A (Witness Walker) I think that is fairly accurate,
yes.

Q Can we say, though -~ well, I will ask this
gquestion to the panel. 1Is there anyone here who is not

familiar with the fact that there was a Circular 78-087

[NO response, ]

Hearing no answer, 1 take it that all of you were

at least feamiliar with the Circular 78-08;

A (Witness Luehman) I guess

is that correct?

1 would ask for a

clarification. Do you mean were we knowledgeable at the

tine or are we now knowledgeable? I
what point in time are you asking me
knowledgeable of the circular?

Q That is a good point. So,
Luehman, when did you first begin to
if you ever have, Circular 78-08 and

A [Witness Luehman) 1 think

+hat I recall evaluating Circular 78~

guess I =am asking, at

if we were

I will ask you, Mr,
lock at and evaluate,
its reguirements?
that the first time

08 in any detail was

when I became a member of the stafl in the Office of

Enforcement in 1987.

Q Was that associated with the Farley Notice of

Vieclation?

A [Witness Luehman) No, The first time I got
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involved in it was not with regard to the Farley Notice of

Violation,.
Q I guess I will ask the same qguestion to Mr,
Potapovs.,
.} (Witness Potapovs) would you repeat the question?
Q Yes, sir. The guestior was, when did you first

read and evaluate Circular 78-08, if you ever have?

A [Witness Potapovs) 1 don’t believe that I have
ever evaluated for any particular purpose. I was aware of
its exisctence and 1 was involved with it in the early ’80s.

Q I see.

Mr. Walker, do you understand the questizn?

A (Witness Walker) I believe I do. I first becanme
aware of it probably around 1980 timeframe. When you say
"evaluate it", sure -~ you know, I can’t remember the first
time I read it, but I am know I have seen it.

Q I see.

A [Witness Walker) I don’‘t know if evaluating it is
something that I’ve done.

Q Mr. Walker, do you recognize Circular 78-08 as one
of the starting points of the development of the current EQ
Rule?

A (Witness Walker) I recognize it as a document
that requested information from licensees. And, if I recall

correctly, we didn‘t get a lot of information that was
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requested by that circular.
Q It ie your memory that 78-08 required a licensee
response?
A [Witness Walker) I don’t believe it did.
Q I see,

Well, can we go on to the next step and I will ask
you this guestion, whether o1 not you recognize Bulletin 79~
01 and actually 79-01B as one of the initial major
milestones associated with the development of the EQ
requirements?

A (Witness Walker) I think that thut is fairly

accurate. I think so.

Q A fair statement on my part?

A [Witness Walker) Yes.

Q Does anyone on the Board disagree? If so, please
say so.

No disagreement, Mr. Luehman?

A [Witness Luehman) No, I agree with that
statement.

Q Mr. Potapovs?

A [Witness Potapovs] Well, 1 think the terminology

used as tying 79, the bulletin, to the development of the
Rule itself -- 1 am not sure that the bulletin was
specifically a factor in developing the Rule. It required

licensees to submit certain information.
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Q You may be able to help us, Didn’t it require
licensees to submit a master list of Class IFE electrical
equipment associated with the ~-

A [Witness Potapovs] Yes, it did.

Q And actually, I should have s.id it, a master list
of engineered safety feature systems.

A [Witness Potapovs] Yes, it did.

Q And didn’t it also require written evidence of the
IE electrical equipment -~ 1’11 strike that guestion and ask
it to you this way: Isn’t it also true that 79~01F required
written evidence ¢f the environmental classification of
Class IE electrical egquipment?

A [Witness Potapovs] Yes, it did. Like I said, it
required licensees to submit information.

Q I understand that there was some avolutionary
process associated with the later promulgation of 50,49, but
can’t you say, as 1 believe the other two members of the
panels have said, that 79-01k could be recognized as an

initial major milestone in development of the EQ

requirements?
A [Witness Potapovs] There is a connection.
Q Okay. That connection being whatever we can make

of it, 1 assume.
Well, let me ask you this: 1Isn’t it a fact that

79-01B required licensees to communicate with the NRC and to



1
2
3

o v =2 N 9 v »

respo w Lo the request we 1ust described? Mr., Luehuan,
you're the lead witreass,

A (Witnmes Luehman, uyiat’'s correct. 19-018
required that licensees submit to the NRC a certain amount
of information in specific regard to environmental
gualification of electrical equipment.

Q Can you tell me, just Ly way of inguiry, what the
standards wvere associated with 79-01B7 By that, 1 mean wvere
the standards DOl guidelines, NUREG 0588, if you know?

MR, HOLLER: I wil)l object to that guestion., It'’s
outeide the scope of the panel’s direct testimony.

MR. MILLER Well, may it please the Board, this
panal has testified that it is going to provide evidenc. on
the “opic of both best effortuy and clearly knaw or should
have known,

The evidence is clear that the standards
established in the early years for Farley Unit 1 and Farley
Un‘t 2, being tre DOR guidelines for Unit 1 and NUREG 0588,
Category 2 for Unat 2, were those oxandards that wvere
implemented in the late ‘708 and the early ’'80s, and that is
direct, relevant and material evidence to the best efforts
Alabama Power Company put forth to comply with EQ
requirements and whether or not they clearly knew or snould
have known of any ouvtstanding deficliencies.

I call the Board’s attention to 50.49.K, which
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mandates that a unit such as Unic 1 or 2 tha” complies with
the previous standard is not required to requalify its
equipment,

JUDGE BOLLWERK: 1'm going to allow the guestion.
I think the problem we run into is that it strikes me from
what this panel has tertified to, their historical knowledge
may He somewha! limited. But we’ll allow it to that degree.

MR. MILLER: Okay. It may help the panel if 1
repeat the question, then. It may have gotten invelved.

BY MR. MILLER:

Q 8o, Mr. Luehman, 1 will ask you this:

Will you agree with me that the appropriate
stardards for Farley Unit 1 were the DOR guidelines as you
have come to understand and know them as you sit there
today?

A (Witness Luehman) Well, yo. know, 1'm not going
te == I think that you recited them ccrrectly. I don’t have
any reason to believe that you didn’t. xou know, not having
thosa documents in front of me, not having the rivuiremente
in front of me, I'm not going to say that that's an
absolute., But I think that, you know, the guidelines were
“hat was followed by Alabama Power and what were required to
be followed,

Q I understand what you’re saying. You don’t want

to give up anything, but you don’t think I said it wrong.
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Is that right?
A [Witness Luehman] That'’s right.
Q Let me show you Alabama Puwer Company Exhibit 8,

and 1’11 ask you if you’ll look at that, Mr. Luehman. Take
whatever time you think is necessary and let us ¥now when
you’ve leocoked at

7 [Witness reviewing document.)

JUDGE BOLLWERK: Why don’t we go off the record
ona second? I want to take up a procedural matter with
counsel .,

(Discussion off the record.)

JUDGE BOLLWERK: Okay. Why don’t we go back on
the record, then.

Let’s take care of «~ we went off the record for a
procedural matter that we need to deal with here in terms of
the exhibits and getting them admitted into evidence, at
least 1 through 15, Number 30 and Number %6, which are
sponsored by this testimony.

1 think ny preference would be to go ahead and
have them identified and each one moved in briefly so that
we know that those are admitted into evidence, Do you have
any problem with that?

MR. BACHIMEANN: Chairman Bollwerk, I think the
concept would be tnat at the conclusion of cross examination

and any redirect, if there would be any, then once we kihew
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that we were not going te nave any changes of numbers ror
whatever reason or any objections to the exhibite, that we
wou.d consiAer them having been marked for identification at
this poir*, end at the conclusion of the examination, we
would the. .uve them intc the record as evidence.

JUDGE BOLLWERK: All right, Why don't we do that,
then? We'’ll consider, then, 1 ** ° .gh 15 and Number 30 and
Number 56 all marked for identification at this point.

MR. MILLER: What I think would make it easier is
that we take the staff as the baseline exhibits and assume
all of their exhibits are marked for identification
purpeses., Then, between now and the time ours are
iqtroduced, we'’ll try and correlate some way so that ve
den’t talk about the same document in terms of two different
numbers.

JUDGE BOLLWERK: That is my concern.

MR. MILLER: But 1 think the way to handle that is
just to say on the record Staff 1 through =-- what’s your
last number? -~ 1 through last number is marked for
identification purposes. 1 through 15 is introduced. But
to the extent you went to talk about scomething that’s not
introduced, at least you’'ve got a common thread that you're
going ==

JUDGE BOLLWERK: I don’t have a problem with that

as long as you -~ I mean, these witnesses have only

e i A i U
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sponsored 1 threough 15, 30 and §6., 1 don’t want to get
ahead of the game, but, again, if you bave no ebjection te
that, we can do that,

MR, MILLER: We don’t have any objection. We
understand that they are sponsoring for intreduction
purposes the exhibits you identified ~~

JUDGE BOLLWERK: Correct,

MR. MILLER: -~ but for cross examination
purposes, they have said they are going to testify on some
conclusions, and some exhibits are pertinent to those
conclusions even though they choose not to introduce them,

JUDGE BOLLWERK: Okay. All right. If the staff
“oesn’t have any objection, then we’ll go ahead and mark ==
do you have another option or something else you want to
discuss, Mr., Bachmann?

MR. BACHMANN: No, sir. 1 was going to say I
agree with the concept that we would consider Staff Exhibits
1 through %6 as being marked for identification at this
point.

JUDGE BOLLWERK: Okay. Why don’t we do that,
then. We will revise what I said a little earlier., We will
mark for identification Staff Exhibits 1 through 5é,

[Btaff Exhibits 1 through 56
were marked for identificataion.)

BY MR. MILLER:
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Q During the short break we had, has the panel had
an opportunity at what was identified for you earlier as
Alabama Power Company Exhibit 8 but now should properly be
referred to as 24, Staft Exhibit 247

A [Witness Luehman] We have looked at the document
that is -~ and it’'s indicated as being Alabama Power Exhibit
8, and we'’ll take your word that it’s Staff Exhibit 24,

Q I'm not fibbing to you, Jim, I promise I'm not,
Really, i% is. These guys are here. They’ll tell you about
it. Okay.

Well, let’s call it Staff 24 just so0 we can
protect the integrity of the record, and really, just by way
of inquiry. Mr. Luehmar.,, when is it that you first looked ct
and evaluated this particular document?

A [Witness luehman) 1 would say that the first time
that I had any knowledge or interface, if that’s the right
word, with this document was in 1983, when 1 became the
resident inspector at the North Anna nuclear power station.

Q 1 see.

Let me jump ahead just for a second and ask you,
is it not true that each of the members of the panel sat on
the EQ review -~ enforcement review panel?

A (Witness Luehman) That’'a Jorrect.

Q All right, The panel =~

h [Witness Potapovs) That's correct,
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Q ~= that you've all described in your testimony.

While you were sitting on that panel, how many
minutes or hourse, how long did you spend evaluating 79-01B
and what it brought to the enforcement proceeding for Farley
Nuclear Plant?

A [Witness Luehman) 1 guess 1’d like a little bit
of clarification on that point, Are you talking abcut =« |
mean we had a number of panels relative to the <« the Farley
enforcement action, if you could be more specific as to what
stage of the process you're talking about.

Are you talking about the -~ the proposed
imposition of civil penalty or the imposition of civil
penalty? And maybe that can help us narrow down.

Q Yes. This may help, and I don’t want to belabor
the point ~- 1 just want to make sure I’ve got the structure
correct ~- correctly. You sat on an EQ enforcement review
panel for Farley Nuclear Piant, did you not?

A [(Witness Luehman] I think I just said that we had
more than one for Farley Nucliear Plant.

Q And when the first civil penalty was proposed,
part of your responsibilities -~ and by "you," I mean all
three members of the panel -~ were tn review the evidence to
determine if there was a consistency check, as I understand
it.

A (Witness Luehman) That'’s correct.
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Q And this occurred in what month, as best you
recail?

A [Witners Luehman] I recall that it took place in
early 1988,

Q All right,

In that meeting, this initial meeting where you
were asked to do the things we are talking about, how much
time was spent by the panel looking over 79-01B and its
requirements and discussing how Alabama Power Company
responded to that bullet, If any?

i (Witnese Luehman)] As I recall, we did make
reference to 7%~01B, as well as other documents, in that
deliberation, but I can’t put any amount of ~- I can
gquantify the amount of time we spent on any one particular
document.

Q Can we say whether it was over 15 minutes or under

15 minutes?

2 [Witness Luehman] I would prefer not to
speculate.

Q Okay. You just couldn’t say one way or the other.

A (Witness Luehman) No, I couldn’t,

Q Okay.

Can we say, though -~ getting back to 79~-01B, can
we say, though, that it mandates the preparation of a master

list of Class 1-E equipment, Mr. Luehman?
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3 (Witness Luehman) I guess 1 would -- I guess 1
would like to know what "mandates" means, because at the
time we had the panel, 10 CFR 50.49 wae the -~ the
regulation that we were considering and not what 79-01B may
or may not have required or demanded.

Q You cannot even tell me whether or not 79-01B
mandated preparation of a master list by a licensee such as
I have described as you sit here today.

A (Witness Luehman) Again, I guess I would say
that it’s clear that 79-01B did require licensees to have a
master list,

Q Okay. How about require licensees to provide
written evidence of its environmental qgualification?

A [Witness Luehman) I think that that’s all in 79~
01B, yes, that’'s correct.

Q All right. And what form did the licensee’s
response take, if you know? I{ anyone on the panel knows,

please tell me.

A (Witness Luehman)" Who wants to answer that?
A (Witness Walker) I can answer,

A [Witness Luehman) Go ahead.

A (Witness Walker) If 1 recall correctly, we

received reams of documents from -- from all licenseeg that
responded to 79-018B.

Q 1 see.
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A (Witness Walker) Looseleat binders in sone
cases; some cases it w other more -- I don’t know -~ a
different kind of binder, I mean it was various -~ various
documents came in various forms.

Q SCEW sheets? Were SCEW sheets part of the
submittals by the varicus licensees?

A (Witness Walker) That was one of the things that

we expected, yes,

Q 1 see,
A (Witness Potapovs) Can 1 =« can 1 just enter one
question?

I think == I am not sure what -~ where we are
heading, but the way that the panel functioned was that the
panel was presented with a draft notice of violaticn that
was prepared by the Region that included the jdentified
deficiencies, and the panel did not go back to the raw data
and try to reconstruct the basis for the enforcement that
was proposed.

Q 1 see.

A [Witness Potapove) The panel took the enforcement
and deliberated the level of enforcement that was proposed.

Q 1 see.

Isn‘t it also true that the panel’s responsibility
was tc make a consistenty c¢heck about the application of

"clearly knew or should have known"?
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A [Witness Potapovs] Very definitely.

Q And wasn’t it also true that the panel’s charge or
challenge was to have a consistency check about the guestion
of best efforts by the licensee?

A [Withess Luehwman)" Yes, it was, and I think that,
as I ~~ as I indicated e. lier, that we did make reference
bazk, when there were questions raised by members of the
panel, about specific irsues, specific¢ technical issues, as
far as what pre-deadline -- let me talk specifically to
“clearly should have known."

We did frequently maxe reference back to documents
such as 79-01B, various other generic documents, various
vendor publications, if that was applicable in the
particular case, and as 1 said, I recall, in the case of the
Alabama Power Company or our deliberations on the Alabama
Power Ccumpany civil penalty, that we did refer back to
documents such as 79-01B and various information notices and
== and circulars,

Q Good. You say you referred back te them, and what
1 am interested in is the depth of this reference that you
just described, and so, I will ask you this gquestion,

In order to make a determination about the efforts
of Alabama Power Company and whether or not those were
consistent with the others in the industry, isn’t it true

that what you did or what I hear you saying is you went back
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my part, but 1 think that’s the way that the panel viewed
it.
Harolad?

A (Witneas Potapovs) 1 don’t think we deliberated
at the panel, the adequacy of the program that Farley had
for complying with the rule. And as the SER stated or
Safety Evaluation Report stated, the program is determined
to be adequate.

Q Okay.

A (Witneses Potapovs) The problems with the program
vere the program’s implementation, and those were the issues
that the panel deliberated,

Q Okay, what you‘re telling me then =~ I think I
understand it -« is that with regard to ite efforts to
comply with 79-01B -~ that’s the only focus we'’ve got right
now =~ as far as you could tell and as far as you can say
today, you have no facts that indicate that Alabama Power
Company did not exert is best efforts to comply with

wvhatever 79-01B requires.

A [Witness Potapovs] That'’'s not correct.
Q Well, do you have facts to the contrary, sir?
A [Witness Potapovs] I did not say with the effort

to comply with 50.49 or 79~01B because the effort to comply
would inveolve both the program and the program’s

implementation. And they were lacking in the implementation



& O WM e W N e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

48
of the program, and therefore the total effort was not
adegquate,

Q Just for a minute, we're talking about 7901-B, not
50.49., We're going to get to that in just aa minute,

Have you any facts, as you sit there today, to
suggest that Alabama Power Company did not engage in its
best efforts to comply with 79<01B ~~ any member on the
panel?

A [Witness Potapovs)] 1If you condition the 79-01B as
requiring only submission ~f documents and establishing the
list, then we did not have a problem with what was submitted
and what was presented to the Commission as evidence of
compliance with the Bulletin.

Q Okay .

A [Witness Luehman) Again, I would add that that
was not our =+« our purpose was not teo review 79-01B as a
document and the ~- and to review the licensee’s submittal
in any great detail. We only reviewed it to the extent
where there were questions and we had --and we resolved
those questions satisfactorily. Our testimony indicates
that from a programmatic standpoint, not only 79-01B, but
other submissions made by the licensee were, in ou:
estimation, to t.e degr : w® reviewed them -~ and I can’t
say that that was very extensive, because we didn’t have any

questions -~ were adeguate,
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Q Okay, s0 you have no facts contrary to what we've
been talking about then? Am I right about that? If you had
them, you’d certainly tell me now; wouldn’t you?

A (Witnesg Luehman] We have no facts that == ‘nd wve
don’t think that any <~ that there’s any facts that are
real’ly relevant to that,.

Q Okay. Let me just ask this because it's come up =
- and I apologize because it’'s a little out of focus == but
1’11 ask you if you’re trying to draw a distinction between
the program and the implementation of the proyram? It
sounds like you are and 1'm getting a yes over there.

A [Witness Luehman) Yes, clearly we are.

A (Witness Potapovs) Yes.

Q Okay. The program -~ I think what you'‘re telling
me is that cthe program, as we talked abput it for 79-01B and

50,49, the panel and the staff found the prograr to be

adeguate.

A [Witness Walker) May I respond to that?

Q Please do. 1f I said it wrong, please say it
right.

A (Witness Walker] 1 feel the urge to do what «- to

clarify at least my understanding of the questions. If
you‘re asking if the panel went back and looked at the
original submittal made by Alabama Power Company in response

to 79~01B at the time we were formed as a panel, the answer
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is no.

Q Okay. All right,.

A (Witness Luehman) But with regard to your
guestion, the ansver jis, yes, we are trying to make a
distinction between the proposal of a program on paper and
the implementation of that program at the plant.

Q Would you say then that the purpose of the

inspection was to review the implementation of the program?

A (Witness Walker) Yes,

Q Anybody disagree with that? If so, please say so
now.

A (Witnese Luehman] I think that the purpose of the

inspection is more clearly delineated in the SER. I think
that it talks about a number of things, including
implementation., It talks about file review and some other
issues, so 1 would say that the purpose of the inspection
was as delineated in the SER which said we would do ~=-
that’s the December 1984 SER which said that the NRC staff
would do followup inspection and the inspection would
include certain areas; that’'s what -~

Q I get the sense, though, that the distinction is,
you draw a distinction between program which was reviewed by
Franklin and formed the basis for the SER, and the
inspection in ’'87. And if you’ll permit me, 1’11 say you

say that the inspection of 1987’s purpose was to review the
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inplementation of the program, not the prooram itself?

A (Witness Walker) At lensz. one of the purposes of
the inspections was to do what wo said we would do in the
SER, We =« I believe the SER stated that we agreed that you
presented a program and that we would at some point come out
and verify, or at least convince ourselves that we could
agree with the program as presented.

Q Okay, you may have done it, and let’s try this,
Mr. Walker: The SER says, based on our reviews, we
concluded that Alabama Power Company Equipment Qualification
Program is in compliance with 10 CFR 50.49; we agree that's
what it says?

A [Witness Walker) Yes. I believe it says that,

Q All right. And so what you'’re saying is that the
purpose of the inspection is not to review the progran,

&' e that’s already been done, but it’s to review

implementation.
A [Witness Walker) No. That’s not what I'’m saying
at all.

Q All right. Then you tell me what ==

A [Witness Walker) I'm saying that Alabama Power
presented a program to us on paper, and we reviewed that and
agreed that, based on that presentation, we thought you were
in compliance. Then we went on to say that at some point we

would come out and take a look at the files and the hardware



~N e ¢ & w v

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

52
to see if we continue to believe that you have compliance,
A [(Witness Lushman) T would 4uet add to what
Harold was saying, that the SER clearly states, as I tried

to say before -~ and 1 guess 1I'm remembering a littie bit
more. The SER states that we're going to look at the
analysis and documentation supporting the gqualificatiorn
statements made by Alabama Power, We're going to look at
the installation of the equipment. And so, clearly =~ and 1
guess the other issue 1 would add is the SER makee it clear
that the NRC, to this point ~= inspections and the SER,
itself, that we had only audited ALlabama Powver’s efforts, at
that point. And consistent with any other type of NRC
inspection, we're going to come out and look for ourselves
at the plant.

Q All right. I’'m going to try it again this way.
It sounds like though, that the purpose of the inspection
was to do more than just review the EQ Program, whatever
more that else would require. How’s that?

2 (Witness Luehman) That’s correct.

Q How are we doing on that? And let’s say it this
way. Before the SER was issued, it says in there, based on
our review., And 1’11 ask you whether or not you have
prepared or have any piece of paper that shows what reviews
were conducted by the NRC before the SER was issued?

MR. HOLLER: If I may object to that question,
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This panel hasn’'t introduced the SER or == 1'm sorry. 1

objec. to that guestion. This panel hasn’t introduced the
SER nor offered testimony in support of it,

MR. MILLER: May it please the Court, this goes
back to the two themes that we are trying to demongtrate
here, which is why they reached the concliusion that we
¢clearly knew or should have known, given thie statement by
this =~ reviews by the staff and the statement that we
gqualified under 50,49 a few months before the deadline.
And, second, whethe: or not we had exercised our best
efforta. 1 kn~nw what they'’re saying., They're saying ve
didn’t bother to look at all of that. But one of our
contentions is that in order to do a proper analysis, under
the modified enforcement policy, you ought to look at that,
You cught to lnok at the historical context, And for that

reason, we think the objection ought to be overruled,

J/DGE BOLLWERK: To the degree the objection goes
simply to the question of whether they’ve looked at it or
not, 1 .save no problem with the guestion, Let’s let it
prorzged and see where we go,.

MR. MILLER: Okay. Well, it may help it this way:

BY MR. MILLER:

Q You have told us in words to the effect that the
inspection is supposed to do more than just review the

program. And I’m summarizing a little bit, But, do I pick
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Q It was a binding plece =~

A (Witness Luehman) No, we didn’t.

Q -= of paper when you got ready to type it up,
wasn't it?

A [Witness Luehman) Yes.

Q You could have said what =« you could have said in

this testimony what you’ve just said in that chair, couldn’t
you?

A [Witness Luehman) I guess go.

Q It says right here, to review the program for
environmental qualification. And 1’11 ask you, sir, isn’t
that the same word that is used on the December 13, 1984 SER
as you renember those words existed? Yes or no?

A (Witness Luehman) Yes,

Q Now, we were going back to 79~01B, because you
want to try and pick up our chronologica' thread. Can you
tell me -~ and, Mr, Walker, you may be the best one to deo
this == whether there was any particular review panel
established to determine compliance with 79-01B by the
staff?

A f¥Wir @ss Walker]" I am not aware of one having
been detera,'.«d. A panel had been developed for that
purpose.

¢ Wer: there SERs issued as a result of the

licensee’'s su =i\ .« 8 to 79-01B?
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A (Witness Walker) 1 believe there were, yes.

Q And are you aware what the SFER issued to Alabana
Power Company said, if you know?

» [Witness Walker) I may know in general terms, but
frankly I haven’t read that in a while, 80 ==

Q Okay., That’s all right., Tell me, in general
terms, what you recall the SER issued to Alabama Power
Company said,

A (Witness Walker) If 1 remember correctiy, the

SER «= there were more than one SER issued to Alabama Powver
company. Now, if you == If you want to focus in on one
particular -« on one in particular, perhaps we =+~ you Know,
you might want to tell me which one you were talking akout.

Q Well, while we work our way towards that, can you
tell me whether or not there were any inspections of
licensees, to determine compliance of 79«01B7

A [Witness Walker) There may have been.

Q Do you recall, based on your personal knowledge,
whether any of those inspections existed for Alabama Power
Company?

A (Witness Walker) Based on papers that I’'ve read
recently, 1 believe there was an inspection.

Q You say the papers you read recently? And what
papers were those?

A (Witness Walker)] Well, 1've seen testimony
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presented by Alabama Power Company that indicated that there
was an inspection,

Q And you saw a reference in that testimony to

inspections performed in 1980 by the staff?

A [Witness Walker) Or thereabouts, yes,

Q Was that the first time you were aware of those
inspections?

A [Witness Walker) It was not the first time I was

avare of an inspection having been taken place. 1 had not,
prior to that time, focused on Alabanma Power Company, in
particular,
*) 1 see,
You knew generally there were inspections. You
did not know that there was one on Alabama Power Company in
19807
A [Witness Walker) Well, 1 may have known it in
1980, I mean, I == 1 knew that some inspections had taken
place during that period.
Q I understand.
A [Witnese Walker) 1 cannot list for you the number
of the individual licensees whe were inspected at that time.
Q 1 see.
That tells me that, for purposes of the EQ
enforcement and review panel, you did not focus on any 1980

inspections at Alabama Power Company for compliance with 79~
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01B or the EQ reguirements,
A (Watness Walker! Do you mean as a panel?
Q individually or as a panel.
A (Witness Walker) Well, you know, as a menber of

the panel. I cannot tell you that my knowledge of -~ of EQ
or any particular licensee began and ended in that room that
we conducted meetings in.

You know, 1've been in this business for a fairly
long time, and you know, what'’s in 79-01B and the verious
other documents has been with me for a long time,.

Q Yes, sir.

Does that mean that, as you sit here today, you
cannot recall anything said or any documents reviewed, when
you sat as the EQ enforcement and review for Farley Nuclear
Plunt, that discussed, called out, evaluated, or focused on
an EQ inspection performed by the staff in December of 19807

A [Witness Walker) 1 do not recall having
discussed that particular inspection.

Q Wouldn’t i. be fair to say that the first time you
really focused on the inspection I just described was after
you read the testimony Alabama Power Company filed in this
case?

A (Witness Walker) Well, 1 don’t know if 1 can ==
focused on it to the extent that, yes, it came to mny

attention. 1f "focused on it" means that do 1 know what was
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in the trip report or inspection report, then the answer is

no.
Q Have you ever looked at the inspection report, as

you sit here today?

A [(Witness Walker) Which =« the one of 19807

Q Yes, uir,

i [Witness Walker) Ever? 1 don’t know.

Q You have no memory of doing so?

A [Witness Walker) I don’t specifically recall
doing that.

Q Mr. Luehman, same question to you.

A [(Witness Luehman) Yes. I did <~ 1 did ~- 1 do

recall having conversations with this ~+« about this report,
1 think what some of the pecple in the Region 1I office.
Now, my mind becomes a little bit blurry as to if it was
just this report or the reports in general.

Having not «= 1 came to the Office of Enforcement
in 1987 having not been involved in EQ prior to that point
and then being put on the panel,

I wanted to get a feel for the ~- tie depth of the
inspection and auditing that had gone on in the 1979 through
maybe ‘81 timeframe, because there were various trip reports
and inspection reports for various licensees, not just
Alabama Power Company.

§o, 1 had conversations with various people in the
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that, base) on my conversation with *he regional ~- w_th
various regional peopie ir == in our different regions that
gent many of the inspectors that did those inspections out,
my understanding of the inspections were they were primarily
general plant walkdowns to verify -+« to do an audit of
nameplate data, to make sure that the egquipment corresponded
to the equipment that a licensee has submitted on its master
list, and that inspactors wert out and looked at the general
condition of the equipment in the plant,

In other words, they did a =~ the conclusion that
I drew from my conversations was that they did come cursory
walkdowns of tihe equipment to make sure it was the -~ the
same equipment and that the general condition appeared to be
good.

Q Well, I mean what you're saying is that they did
an implementation review,

A [Witness Luehman] No, I'm not,

Q Wait a minute. Are you suggesting that the staff,
at that time, did not do what was necessary to reach the
conclusions stated in its inspection report?

A (Witness Luehman] Again, I can’t == I can’t tell
you what ~- what an individual inspector did. because I
wasn’t chere.

All I can tell you is that, in preparation for my

participation in the EQ review panel, 1 was -~ 1 was awvare

| |
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that there were nany -+ there were a number of 1980
inspceotions.,

I Le. aware that plants had S =~ issued GERs that
had =~ na:y plants had been issued SERs that had 1 .nguage
similar to ‘he language that is in the ~-- that you'rs
reciting from the Alabama SER cover letter,

I was ~- 1 wanted to know the -- I -~ 1 wanted to
learn from our inspectors and from the staff, if I could,
the extent that -- of those inspections, whether they were
audits, whether they were just walkdowns, whether we went
and looked at the full file, whether they actually could -~
whether they actually opened equipment and to what extent,
because on its face, you know, we had to know those things
to make a proper "clearly shculd have known"™ decision,

Q All right., Yov admit, then, that this is an
important or at least re.-~vant crnsideration for your proper
"clearly knew or should r... ! .wn" consideration. Is that
what you just said?

A [Witness Luehman) I don’t know that thnis -- that
the individual inspection report is. I think that, clearly,
the extent of the -~ the general -- the general tone and
gquality and scope of the inspections is.

Q I shoew yo'r Exhibit -- Alabama Power Company
Exhibit ¥o. 11, which I do not believe is a staff exhibit,

ar” ask you to look at that. Tell we when you have done 80.
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(Witness reviewing document.)
A [(Witness Luehman|" Yes, I have looked at it.
MR. MILLER: Does the 3oard have that exhibit
before it?
JUDGT BOLLWERK: Yes.
BY MR. MIL'ER:

Q Mr. Luehman, you say you have that exhibit before
you, do you not?

A 'Witness Luehman] Yes, 1 do.

Q And we have talked abor® the standards or the
regui "¢ for environmental gualification of electrical
agui . e have we not?

ditness Luehman] Yes.
) wnd for Urit 1, it says here on Details, upper

righthand corner, Bat.. stamp 56301 =~

JUDGE BOLLWERK: Why don’t we identify the exhibit
a lit%le more carefully for the recors. Can you give us
just a brief ck ground of what it is?

+LLER: Yes, sir. Alabama Power Company

Exkribit 11 ‘¢ [nspection Report 5.-348/8C-38, and Inspection
Report 50-364/80~49. It is a report referring to a special
inspection conducted by Mr. Gibbons of Region II from
December 2nd through 5th of 1980 and, more particularly, an
inspection involving review of installed egquipment with

respect to IE Bulletin 79~01B and NUREG 0588,
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BY MR, MILLER:

Q Now, Mr. Luehman, the gquestion to you is, do you
not recognize IE Bulletin 79~-01B and the DOR guidelines as
thos? applicable to Unit 1 as stated on the first page known
as Details of the inspection report?

" (Witness Luehman) Well, they are applicable.
That'’'s correct.

Q Yow, it says here, not from what you’ve heard, the
most important thing is what this man did. You would agree
with that, wouldn’t you?

A (Witness Luehman) That'’s correct.

Q I mean, not wnat you heard from various
inspectors. And it says here at the bottom of that page
that a physical examination was made of installed electrical
instrumeritation and control equipment, and it goes on to
list the systems, does it not?

A [Witness Luehman) Yes, it does; however, 1 would
call your attention to the end of the report, the very last
page. The equipment inspected was examined for proper
installation. Overall interface integrity and
manufacturer’s nameplate data was obtained.

That’s consistent with the discussicns that I had
with various regional inspectors and some regional
svpervisors as to the depth of this inspection. I would

call it primarily an equipment walkdown insopection where



e

4

.
- - -
- -
- s
'S -
4 4
'S -
-
- - - i
>
= .-
A &)
- - >
1) 5 . i<
- - +
- £

w

L2




1
2

w

o

o O 9 o »

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

66
ot the peopie 1 talked to in this reaard.

Q Okay. All right. Mr. Conlon, whom you talked to,
was alego the one who approved the report we’re discussing
right now?

A (Witness Luehman] That'’s correct.

Q Wouldn‘t it be “air to say -- well, strike that,
and I’11 ask it to you this way: You told us that jyou
described this as a cuirsory inspection?

A (Witness Luehman] I described my understanding of
this type of inspectisn as a walkdown primarily to gather
nameplate data, to look at the overall condition of
eguipment. In other words, " make sure that there were no
striking or obvious problems with the installation of the
equipment.

Q Okay. And you are surely not suggesting that,
tested against the standards of walkdowns in 1980, the NRC

issued an inspection report of a cursory walkdown, are you?

A [Witness Luehman] I guess I don’t understand the
gquestion.
Q Well, are you telling us that Mr. Gibbons, who did

the inspection, was just cursory in what he did as compared
to what was expected in 19807

A [Witness Luehman] Again, I can’t recall -- I
can’t tell you the level of detail in Mr. Gibbon’s

particular inspection ==~
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A [Witness Luehman) -~ because I was talking ~bcut
inspections in general of this time frame.

Q It would be fair to say that whatever he did in
1980 was what was expected to be done in 1980. The NRC
would certainly not approve a report that was below that
standard.

A [Witness Potapovs] I don’t believe that this
inspection addressed the implementation of the enviroumental
gualification program.

Q Well, we're going to let the inspection speak for
itself, but what I have before me is a statement that Mr.
Gibbons performed that cursory inspection, and my question
to you is this =~

A [Witness Potapovs) The scope of that inspection
is described in the inspection report, and to the extent
that the inspection met the scope stated, that’s all it was.

Q And was it done in accordance with the standards
at the time or are you suggesting =--

A {Witness Potapovs)] For that type of an

inspection.

Q Then your answer is yes.
A [Witness Potapovs) Yes to what?
Q That it was done in accordance with the .inspection

standards at the time.
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A [Witness Potapovs] It depends -~ inspection

standards for what? There were no specific standards at
that time established for inspecting compliance to the 50,49
rule.

Q Have you any facts to suggest that Mr. Gibbons,
any facts that you have personal knowledge of, to suggest
that Mr. Gibbons did not conduct this inspection in
accordance with approved standards of inspectors at the time
it was done?

A [Witness Potapovs)" I certainly don’t, 1’d also
like to add that I was aware of this inspection report, It
was discussed and considered in deliberating the enforcement
action for the subsequent inspection for the program
implementation.

Q Undoubtedly, it was pointed out that Mr. Gibbons
looked at interfaces of many of the same eguipment that NOV
found violations. 1Is that true?

A (Witness Potapovs]" It depends for what purpose he
looked at the interfaces.

A (Witness Luehman] Well, I would just ==

Q Well, wait just a second. You mean he’'s supposed
to look at the interface for one purpose and not for
another?

A (Witness Potapovs) If he’s looking at interface

for compliance with the gqualification requirement, it's
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different than looking for interface with respect to
gqualification of electrical reqguirements for standard
planned installation. Without looking at each one of those
equipments -~ 1 have not done that; I have loocked at the
list that’s contained in the report == I’m not sure which
one of these are environmentally qualified and which ones
aren’t.

Q Well, all right. Let’s be fair. 1If he looked at
the equipment for compliance with NUREG 0588, right? 1If he
does, then his conclusion, you would agree, has to be tied
back to that standard and that compliance?

A (Witness Luehman)" I would just say, going back
again to the type of inspection or the depth of inspection
that the last page of the report indicates, which 1
testified is consistent with the level of the walkdowns that
were done at other plants «-

Q Okay.

A (Witness Luehman) An inspector can go look at a
splice or can go look at a termination if it’s availeble, if
you can see it, and T mean, he can tell if the tape’'s
falling off of it. He can tell if it’s obviously made, for
instance, with black electrician’s tape, that that’s a
general no-no in the environmental qualification space, and
therefore, there is an obvicus -- thera’s an obvious

preblemn.
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However, just seeing a splice or just seeing a
junction box that’s fully, properly bolted up, he find -~ he
would find that acceptable. That is not to say that that
configuration meets all qualification standards, because the
inspectors only looked at it, and there’s only so much that
you can tell by looking at something.

Q Well, all right, I hear what you'’re saying, Mr.
Luehman, but let me ask you this:

Do you expect that the licensee is supposed to
stand there, have an inspector lock at the item of
elestrical equipment issue a report to say there’s no
violations, and the licensee is supposed to think, well, 1
clearly should know that there are; is that what you’'re
telling us?

A [Witness Luehman) Again, I’'m not saying that.
I'm saying, if a licensee is knowledgeable of what the man
did, and that bhe -~ and inspected -~ and he inspected
something in detail, if a ~- for instance, 1’11 just give
you a hypothetical: 1If this report went on to say that Mr.
Gibbons inspected the file, compared the file for the
gualification of a particular piece of equipment against the
installation that he viewed in the plant and looked at the
test reports that went along with that, and found that all =
~ in total, all of that was acceptable, then I would have a

hard time saying that the staff would -- could meet the
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"clearly should have known" standard for that particular
egquipment .,

However, this report does not say that; it just
says Mr. Gibbong went out in the plant, looked at the
egquipment. The general condition of the equipment appeared
good; that the nameplate was apparently as the licensee had
submitted u.n their master list, and fcund it acceptable.

Q And if he had seen violations of 79-01B or NUREG
0588, he would have said so; do you agree with that?

A [Witness Luehman) Well, I would say that I don’t
kncw that ~- I don’t know that you could make a vicolation
against -~ you definitely couldn’t make a violation against
a NUREG, and 79-01B, I don’'t know what the -~ how that was =
~ how that is enforced, o I would say you can’t make
vioiations against those.

Q 1f he had seen a deficiency, he would have said
80} wouldn’t he?

A (Witness Luehman]" I assume if he had seen a
deficiency within the scope of his inspection, he would have
said so.

Q All right.

A [Witness Potapovs) Again, I think the
deficiencies that we’re talking about shonuld be taken in
context of the scope of this inspection. If you look at the

last page, it clearly states the equipment inspected was
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examined for proper installation, overall interface
integrity, and manufacturer’s nameplate data was obtained.
That'’'s it.

Q But it goes on to say that minor differences were
identified, s2 you know he wasg looking for something; wasn’t
he?

A (Witness Potapovs) Well, just what I mentioned

he was looking for: proper installation, nameplate data.

Q And he did that because that was the standard at
the time?
A [Witness Luehman] Let me just clarify something:

Further in my -- you know, in my discussions with
inspectors and as well as some of the pecple in
headgquarters, my understanding of what the NRC’s concern in
1980 was, at this time, was that we were concerned ~-- we,
the staff, were concerned that licensees get all of the
eguipment onto the list. That was the initial concern; that
their lists actually reflected the sum total of all
environmental qualification equipment.

At that time, I thiuk the first step was, let’s
make sure all the licensees get the equipment on the list.
There wag a certain amounc or confidence that once the
egquipment was on the list, that licensees would properly
qualify the egquipment,

Obviously, the first step is to get it on the list




-
<

w

w

P

»

ane

a







10
11
12
13
14
15
16
17
18
19
20
21
22
21
24

25

report, as far as 1 looked at it,.

Q Well, you recall, from your participation in this
matter that Unit 2 was subject to licensing in 1980, do you
not?

A (Witness Luehman) Yes, I do.

Q And have you made a determination whether or not
the Equipment Qualification Branch audited Alabama Power

Company’s test data in September of 19807

A (Witness Luehman] I don’t think 1’ve made a
determination.

Q Do you know whether or not that was the case?

A (Witness Luehmen) 1 can’t state that for fact.

Q Have you reviewed a trip report from these who

conducted such an audit at Alabama Power Company on the
dates 1 just mentioned?

[Witness Luehman] I may have.

Ard can you tell us when that occurred?

[Witness Luehman) No.

Was it within the last three years, if you know?
[Witness Luehman)] My review?

Yes, sir?

> O > O > O D

(Witness Luehman)" It was clearly within the last
three -~ well, it was in the last five years.
«} You don’t recall whether or not you have lonked at

such a trip report within say the last two or three months?
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A [Witness Luehman)" No, I can’t recall.

Q Mr. Walker, perhaps you have? Have you == oh, I’'m
sorry. Go ahead and do that., Have you looked at such a
trip report, that is, one conducted by the Equipment
Qualification Branch at Farley Unit 2 in September 19807

A [Witness Walker) In what timeframe? Have I ever

looked it or ==

Q Yes, sir?
A (Witness Walker] Probably.
Q #11 right. And can you give us your best judgment

on when the first time was that you looked at this trip
report?

A [Witness Walker] It might have been the 1980
timeframe. I mean, we -~ we routinely got copies of the
trip report.

Q I see,

Was it part of your responsibility, at the time,
to review these trip reports for accuracy and completeness?
A [Witness Walker)] Well, only if I had been a

member of the group that went out,

Q I take it ~~-

A [Witness Walker) Otherwise, it was just for
information purposes.

Q Well, T take 1t there was a process whereby such a

trip report would be checked for accuracy?
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A [Witness Walker)] Well, you know, the person who
would write it or the group of pecople who wrote it may have
== 1 would assume or I would hope that they would try, yes.

Q Since you were in that section at about that time,
can you tell us whether or not trip reports, such as we're
talking about and trip audits such as we’re discussing, are
expected to be cursory?

A [Witness Walker) At that time =-- I’m not sure if
I understand the word cursory in this context.

Q With regard to any trip report or trip audit that
you were aware of, as you sit here today, would you describe
any of them as cursory?

A (Witness Walker) I would describe them as not
being conducted with the intent of -~ of deciding
cenclusively that a plant is completely or not completaly in
compliance. I think they had a purpose.

Q I see.

A [Witress Walker] And to the extent that -- if =--
and usually the purpose is stated within the trip report.

Q Okay.

A [Witness Walker] 1If you mean cursory, in that
context, then the answer is yes.

Q Well, with regard to whatever was expected to be
done on the trip report, can’t you tell us, from your

experience, that the expectations of the NRC staff were that
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the task were to be accomplished in a professionai manrer?

A [Witness Walker) Oh, I think the answer is yes to
that guestion,

Q And that words were not to be put down in the trip
report if they were inaccurate?

i [Witness Walker] Well, inaccuracy is sometimes in
the eyes of the beholder. Certainly to the person who'’s
writing the trip report, it should not be inaccurate.

Q All right. And can’t you agree with me that
whatever they did on these trip audits, they did not do them
in a cursory manner, but, instead, Jdid them to the best of
their ability, in a professiona’ manner? You were there at

the time and we weren’t., Can you tell me if =--

A [Witness Walker] I think ~=-
Q -=- 1 said that accurately?
A (Witness Walker] Well, I don’t know that I was 1in

the branch at that particular time. But, if I may answer
your question, I think =--

Q Do you think it can?

A (Witness Walker] =-~- to the extent that a trip
report identified its purpose, then I would agree that 1
would ~- I would think that the person whe conducted the
report did it to the best of his ability.

Q Have you any facts, based on your experience and

participation in the branch at that time, or things that you
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have come to know, up until the time that you sit here

today, that suggest to you, in any way, that the trip report
and audit of Alabama Power Company’s test data and
documentation concerning environmental qualification of
electrical equipment conducted September 22nd to 24, 1980

was a cursory, inaccurate or unprofessional audit? Any

facts -~
A [Witness Walker] Okay. First --
Q -=- whatsoever?
A [Witness Walker) =-- of all, I’'m not absolutely

sure I was in the branch at that ticre. But, to ==~

Q Based on what you know, as you sit there today?

-~ a8 I sit here today -~

Q It’s a yes or no. If you have the facts, tell us.
A |Witness Walker] Well, I don’t ==
Q If you don’t have the facts, say no.

A [Witness Walker] 1 don’t have facts, but I think
you asked me for an opinion also.
Q I think I asked you for facts. And if you have no

facts, say I have no facts.

A (Witness Walker] I have no facts.
Q Now ==
A (Witness Luehman] 1 want to clarify one thing,

A (Witness Walker] Based on what I know, if I sit
because I think that you misconstrued tre word that 1 used.
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I don't =~ I think that you misconstrued the word
“cursory," and now you‘ve extended it out to inaccurate and
unprofessional.

1f an inspector is sent to do a particular job and
that job has a limited scope, that can be called cursory.
That does not mean it’s unprofessional, nor does it mean
that it’s inconplete or somehow inaccurate.

I think that the length that this -~ as far as
this test -- 1 mean, as far as the inspection report goes,
you can tell by the detail in the inspection report, that it
is, in fact, a cursory report. And that in no way makes it
inaccurate, unprofessional or any of those other adjectives
that you seem to have attached to the word cursory.

Q You admit, then, don’t you, Mr. Luehman, that what
Mr. Gibbons did in 1980, as far as you know, having not been
there and having no contrary personal experience, was
professional? Do you admit that, as far as you know?

A [Witness Luehman] Yes, it 'a= professional within
the scope that it was done.

Q That’s exactly right. When you say cursory, you
mean cursory as compared to what you were told in 1987.

A [Witness Luehman] I don’t know == recall what you
were telling me, in 1987.

Q 1 thought you told me that you went and talked to

other people in 1987 when you went to the Enforcement Branch
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section?

A [Witness Luehman] That’s correct. 1 talked to
people that had performed or that had firsthand knowledge of
the types of inspections that were performed in the 1981 and
‘80 time frame.

Q And it was based on those conversations that you
cencluded that what Mr. Gibbons did was cursory?

A [Witnesgs lLuehman] Cursory within these -~ that he
had a limited scope of inspection, that’s correct,.

Q Okay. But you admit that to the extent that he did

something, he did it well and reported it accurately?

A (Withess luehman] 1 have no facts to the
contrary.
Q I'm sorry, I cut you off, Mr, Walker. Go ahead

and tell me what you had to say.

A (Witness Walker) Wwell, if you look at what
appears to be in that test report, and frankly, I don’'t --
I'm sorry, the trip report or inspection report, and I'm not
even sure what the title of it is, but in this document, the
scope as read here certainly was cursory in the sense that
even at that time, that effort would not represent the
effort that we would have made to determine whether someone
was in compliance with a gualification reguirement.

Q I see.

What you are saying is that what Mr. Gibbons did
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in December of 1980 was not really an audit of the
documentation, that it was just a walkdown ==

A [Witnesg Walker] Well, I don’t know that he
looked at the documentation.

Q Okay. All right. And what you'’re saying is you
can’t make a determination about compliance with the EQ
regulatory requirements unless there is an audit of the
documentation in the test data. Is that right?

A [Witness Walker)] 1'm saying you cannot determine
whether or not something is gqualified by simply looking at
hardware and nameplate data.

Q That’s right, and I understand what you’‘re telling
me. I’'m not trying to trick you., I really am not, But I
think what Mr. Luehman is saying, too, is that you’ve got to
take the next step. You’ve got to go audit the test data
and the ~- whatever it is, the qualification documentation.

A [Witness Walker] Well, I think all these things
should be involved, yes.

Q Okay. And if you ~- but if you do that, that'’s
the way to reach a conclusion about qualification.

A [Witness Luehman] Well, obviously we would reach
that conclusion about the particular eguipment that was
audited. That’s correct. Again, as I stated earlier, ‘f
Mr. Gibbons had had a hypothetical piece of egquipment where

he had done all that, then the staff would have -- would
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probably have a difficult time making the clearly-shou.d~-
have~known finding.

Q Okay. If Mr. Gibbons had done an audit of the
equipment gualification documentation and the test data,
then you would not describe what he did as cursory, weould
you?

A [Witness Luehman) No,

Q And if he had concluded that there were no
deficiencies, you would say the staff would have a hard time
making a clearly-knew-or~should-have~known, had he done the

things we described?

IS That’s correct wiih one caveat.
Q Okay.
A Obviously, this was 1980. The rule didn’t become

effective until November 30th, 1985, In the intervening
period -~ well, the deadline was ‘85, November 30th, ’85.
The rule became effective in 1983, and in that intervening
five-year period until the deadline, there were numerous
generic correspondence put out by the NRC with regards to
EQ, and there was other information available in the
industry. As long as none of that information, you know,
contradicted or, you know, impacted the equipment that was
in gquestion, I would say that that’s a true statement.

Q Okay.

A [Witness Potapovs] One more point I would like to
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make in addition to that, and that relates to the fact that
if an inspector reviewed five or six or a dozen pieces of
equipment and found no deficiercies, again, I don’t tl ink
you can extend that to concluding that all of the equiprent
is gqualified and implementation of the rule has been
adeguately demonstrated.

We don’t do complete inspections and sign-offs on
licensee equipment. The ultimate responsibility is the
licensee’s.

As Mr. Luehman pointed out, there have been a
number of information notices and other documents
promulgated by the NRC since the time of that inspection and
since eguipment gualification deadline, and I think the
licensee should have alsc then considered that information
as part of his determination of compliance at the deadline
time when the equipment gualification rule became effective.

Q Okay. What you are saying is that, you know, if
he looks at the qualification documentation and test data
and says that it meets the EQ requirement, it’s good for
that moment and, you know, as time marches on, you may have
to look again.

A [Witness Potapovs] That’s correct.

Q Okay. Is anyone on the panel aware of whether or
not an audit of gualification documentation and test data

was conducted at Farley Nuclear Plant in 19807
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A (Witness Potapovs) An audit by who?

Q The division ~- the Equipment Qualification
Branch,

A (Witness Potapovs] I would not =«

Q You are not so awvare?

) [Witness Potapove] Please?

Q You're not aware of one?

A [Witness Potapovs)] 1 know that you just mentioned

an audit that was conducted.

Q And that’s the first you’ve heard of it?

A (Witness Potapovs] No. I have heard of it
before.

Q I see.

I [Witness Potapovs) And it has been discussed
before.

Q okay. Mr. Walker, when did you first learn of the

audit? At Farley Nuclear Plant, now, not just a general

audit.

A (Witness Walker) 1 may have known about it when
it occurred. I mean, I’m not sure when I first knew ==

heard about it.

Q 1’11 ask you to look at Alabama Power Company
Exhibit Number 10, please. Would you take whatever time is

necessary for you to look at it and tell me when you're

ready.




[Witnesses reviewing documents. )

JUDGE BOLLWERK: Why don’t we go ahead and
identify that for the record and consider it marked for
identification.

MR. MILLER: Yes, sir. That is a trip report
dated May 27, 1981. It is a nemorandum for Mr. Rosztoczy,
R-~0=g~z~t-o~gc~2z~y, with a copy through Philip A.
DiBenedetto. It’s from four people of the Division of
Engineering, Equipment Qualification Branch. The subject is
a trip report, audit of Alabama Power Company’s test data
and/or documentation concerning the environmental
gqualification of electrical equipment per NUREG 0588 for
Farley 2.

For ease of reference, I have a slightly larger
veursion.

JUDGE BOLLWERK: I take it the staff has seen it
and has no problems with it, your slightly larger version?

MR. MILLER: I’m not trying to be facetious, but I
show it to them every time I see them.

JUDGE BOLLWERK: Let’s see. Eleven has been
marked for identification also.

[APCo Exhibits 10 and 11
were marked for identification.)
3Y MR. MILLER:

Q Tell me when you’re rezdy. If it will help, I

O P PSS L T R, e e
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will point to you the areas that I think are significant,
but I don’t want to prevent you from Jooking at whatever you
need to now.
Let’s see if we can do a couple of preliminary
things just .o protect the integrity of the record.
This is, this Exhibit 10, Alabama Power Company
Exhibit 10, is a trip report from the EQ Qualification
Branch to the Chief of that branch though the 3ection
Leader; is that true?
I (Witness Walker) Yes, I believe so,
Q And it does refer to an audit of Alabama Powver

Company’s test data, does it not?

A [Witness Walker) Yes, it does.

Q Refer to an audit of Alabama Power Conmpany’s
documentation?

A [Witness Walker] VYes.

Q Am I right so far?

A [Witness Walker)] Correct.

Q Test data documentation concerning -- you read

these words, Mr, Walker, whit is that?

A [Witness Walker) Concerning environmental
quali” -~ation of the electrical equipment per new Reg 0588,
Farley 2 Nuclear Station.

Q I see. We know from that, as I stated, tuese four

people went to the plant to do this audit per NUREG 0588;
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highlighted portion, the portion that you just highlighted

there?
Q Yes, sir.
A [Witness Walker] "The documentation supported in

the environmental gualification of the audit items was found
satisfactory except in twe cases. In one case the applicant
will ask for clarification from the manufacturer --"

Q It is not necessary to read that. The pertinent
sentence being that the documentation was found satisfactory
except in two cases.

A [Witness Potapovs) Again, of the items audited.

Q Well, there is no suggestion, is there, sir, that
they were stopped from auditing any item they wanted?

A (Witness Potapovs] No. I am just menticoning what
was the scupe of the audit. If they are talking about the
totality of all the equipment in the rlant, and without that
information you can’t make any kind of conclusion about the
overall status of the program,

Q Oh, I understand. There i& no doubt about it that
this Enforcement Panel wants to denigrate the work that was
done in 1980.

A (Witness Potapovs]"™ I am not attempting at all to
denigrate the work., I am just stating that in order to make
any kind of conclusions about the number of items gualified

versus ungualified, you should try to understand the scope
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ef this audit as to what was looked av. And ap 7 stated
before, iring inspections -« and when 7 say wa, the staff
does net do 100 percent autits of every plece of vgquiprent.
1. is a selective audit.

Q Hsve you any facts ~- any facts, sir == that
suggest that when they went to the Farley Plant in 1980 thny
vere prohibited from looking?

A [Witness Potapovs) Certainly not.

Q Have you any facts to suggest that what they
los..ed ot was not scvatistically uccurate to support the
conclusivns that they reached?

A (Witness Potapuve] All 1 am doing is guestioning
the statistice. 1 am not sure what the number of items
audited as opposed to the items identified to he deficient
was,

Q 1 understand that., 1 can see that you are
guestioning. But have you any fa.ce to support your
guestions other than just raising it?

A (Witness Potapovs] I am raising a gquestion, that
is all that I am doing.

A (Witness Walker) May I interject? When you ask
are there any facts to support the idea that they were
prohibited from looking at whatever they wanted to look at
they =~

Q Correct.,
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2 (Witness Walker) The scope was limited., You
know, for example, if they wanted to look at every item in
the program, they could not do that, 8o ==

Q Whose choice was that? Not physically =~

I (Witness Luehman) They phvsically probably
couldn’t de that within the time allotted,

A (Witness Walker) When we go out on inspections ==«
and certainly we went out then =~ there are guidelines which
you are expected to follow, ¢.d those guidelines come from

the management .

Q 1 see. The management of the NRCT

’ (Witness Walker) The NRC,

Q Okay.

n [Witness Walker) And at that time, if 1 recall

correctly, I don‘t believe we are looking at the entire
program, every item in the program. I mean, 1 just don’t
recall that as being the “hing that was beirg done at that
tice.

Q I understand., But let’s be absolutely clear about
it. At the time this type of audit and inspection was
conducted, there were audit and inspection guidelines; is
that true?

13 (Witness Walker] Well, yes,

Q All right, And isn’t it also true that it was the

staff of the NRC that set those audit and inspection
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| guidelines?

2 A (Witness Walker) 1 am sure they would have ==«

i} Q Isn’t it 4lso true that they could have set them
within whatever parameters their regulatory judgment

4
5 established; isn’'t that true?
6

A [Withess Walker) Wel.,, 1 can’t speak for

7 management .

B Q Isn’t it also true that whatever they did in

9 September of 1980, they did so because they chose to do it

10 that way, not because the licensee refused to ~=«

11 A (Witness Walker] Ne, I am not suggesting in any
| 12 way that the licensee refused to allow an inspection of
[ . 13 their records.

| 14 Q And faced with this audit of equipment

18 gualification jocumentation and audit of test data for

16 safety relaced electrical equipment against the standard of

17 NUREG 0588, the most this Enforcement Panel can do is say,

| 18 well, I gquestion whether they did all that they should have

19 done?
l 8 A (Witness Potapovs] That is not true, no.
| 21 A [Witness Walker] And that doesn’t take you ==
i 22 On the contrary, 1 think they did good work in
’ 23 that committee.
t 24 Q I am with you, Mr., Walker,
| 25 A (Witness Walker) However, to imply that what was

R Rt e ST S RE S Y
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dne in 1980 was the final decision by NRC on whether a
plant wac in compliance is net correct,
Q Woula it be falir to imply that at the time Alabama

Power Company received this, they had done a good deal of
work?

A (Witness Walker) Yes,

Q Would it be fair to imply that at the time Alabama
Power Company received this, it could look at it and say,
with these two exceptions, my documentation supporiing
environmental qualification is satisfactory?

A (Witness ~ Stapove] No., I think they should not
draw that conclusion.

A (Witneses Walker] In your vords, 1 don’t have any
facts to support =~ to support that conclusion.

Q 80, you're saying that Alakbama Power Company

should not believe this document sent to it by the NRC,

A [Witness FPotapovs) No,
A [(Witness Walker) That'’s not what [ =~
A [Witness Potapovs) Okay. Again, you're taking a

lot of things out of ceontext, You’'re trying to extrapolate
the two findings as absolute a.d measuring them up against
an undefined number of items audited,.

1f you are going to take the two negative findings
and try to  atermine a percentage of defective equipment,

then you should take a percentage of the number of items
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A [Witness Luehman) We just want to put it in the
right context,

A [Witness Potapovs) All it means is that NRC
audited a number of items, and of those items, some were
qualified, some were not.

Q Okay. All right. And what you're telling me ls&
that, as time moves on, standards change, the level of
documentation requivements go up. Isn’t that what you're
saying?

A [(Witness Potapovs] In the case of Farley, the
standard would not change other than for items that wvere
upgraded or subseguently installed in plant after deadline,

Q S0, the standard should be the same in '87 as it

was, at least for enforcement purposes =-=-

A [Witneses Potapove) The guidelines will still be
in effect,
Q Important point, Mr, Luehman was going to agree

with me that the level of documentation was an evolutionary

process.
A (Witness Luehman) Excuse ne?
Q We’ll move on.
A [Witness Luehman) I don’t think I was going to

agree with you, but =--
Q You were ?

A (Witness lLuehman] No. I don’t want to put it on
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the record, because 1 don’t think I was going to agree with
you.

Q Well, then let’'s =~

A [Witness Luehman)] Decause 1’'m not sure what you
were saying.

Q All right., But then let’s gee 1f we can take just
a time out.

By 1980, in December, we had had the inspection
and audit that you see there before you, and you agree to
that, do you not?

A (Witness Luehman) VYes.

Q And we had had Mr. Gibbons’ inspection that we
talked about a few minutes ago.

A [Witness Luehman) Yes.

Q 8o, if you took the discussions we have had, at
least those things had occurred in the history of Unit 1 and
Unit 2.

A [Witness Luehman) That'’s correct.

i Incidentally ~- and you may not know this -~ do
you recall whether or not Unit 2 got a license condition

that required it to comply with EQ regulations?

[Fause., )
Q Do you recall whether or not that’s the cage?
A (Witnees Luehman] I don’t recall specifically

what the Unit 2 license says.
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Q Mi. Walker.
A [Witness Walker) Frankly, I don’'t spscifically
recall the Unit 2 license.
A (Witness Potapovs) 1 believe there was a license

cordition, but 1 am not 100-percent positive.
Q All right,
Our next exhibit number is -« 1 show you what
we’ll mark for identification purposes as Alabama Power
Company Exhibit 83, and we'’ll hand out some copies of that

in just a minute. And I call your attention specifically to

item 18.
(Witnesseg reviewing document.)
*) 1 understand there is not much you can add to it,
but ==~
A [Witness Walker) Thie ~- this is a page from a

document, I'm not sure what -~ what it’s from,

Q I will tell you that this is principally for the
purposes of the record, to ask you if -« if you have ever
seen that document before.

JUDGE BOLLWERK: Since we haven’t got it, could
you at least describe it for us?

MR, MILLER: Yes, sir. 1It’'’s coming right now.

| Pause.)

BY MR. MILLER:

Q This is principally for the record purposes, but
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do you recognize -~ well, 1’11 strike that and ask it to you
this way:

I will represent to you that that {s a page out of
the Unit 2 license when it was issued, and you can take that
subject to check. But I will ask you whether or not any of
yYyou have ever seen this page or this license condition?

1’11 start with Mr, Luehman; say yes or no.

A (Witness Luehman) I guess 1’'d ask a guestion.
You said that this is the license as it was -~ when it was
issued?

Q That’s my understanding.

A [Witness Luehman) I guess I «-
Q I'm sorry, I did say when it was issued; didn’t 1?7
A (Witness Luehman) I’'’m wondering if it has ‘A3

amendments when it was issued,

Q I'm sorry, 1 did say, when it was issued, and my
answer to that is, I'm not sure.

A (Witness Luehman)] ‘83 amendments ==

Q Yes, there’'s a bar sign. Okay, well, then the
best 1 can do is say -~ tell you, is that I’1l]1 represent
that it was -- it is from the Farley license during the
pertinent time period, and we’ll refine that time period for
you tomorrow or this afternoon when we can.

A [Witness Luehman) Okay, because I see some of the

part -~ you know, you‘ve highlighted No. 18, and there’s
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some barred items under there, 30 1 don’t know.

Q Right., But the guestion still stands; have you
ever seen it before?

A [Witness “uehwan)" I think that I’'’ve either seen
this one or other ones like it.

Q Yes, sir?

A (Witness Potapovs) I don’t believe 1've seen that
particular one in this form. I was aware of its existence.

Q Mr. Walker?

A [Witness Walker] My answer is probably the same
as Jim; I've seen other ones like that one. 1 don’t know
that 1’ve seen this particular one.

Q Okay, all right. The significance -~ and 1’11 ask
you whether or not you agree with this -~ that -~ well, let
me strike that and ask you it this way:

in your capacity in the EQ Enforcement Review
Board, did you determine whether licensees against whom
civil penalties were levied had CP/OL proceedings going on
in the qualificsrtion period of, say, 1580 to November 130,
19857

A (Witness Luehman) Yes, we did.

Q And can you tell me how many other were similarly
situated to Farley, plant Farley?

.} (Witness Luehman) Well, 1 can’t say that out =-

you know, that I can give you an exact number of that., I
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think that our major concern in this area was what I will
call =~ is plants that vere in a dual condition as of
November 30th.

That was our major concern, and what I mean by
that ‘s, the enforcement policy -~ the modified enforcement
policy was written to encompass licensees that already had a
license prior to November 30th, 1985, At some of the plants
that were inspected, one unit would have a license prior to
Novenmber, 198%, and the other unit would not have a license
at =-- would not have had a license as of November 30 of ‘85,
or with respect to the modified -~ and then we also
encountered that same problem for plants when they wvere
inspected; in other words, at the time of the inspections
inn ’88 or ‘87, one unit would still be -~ would have fallen
within the modified policy and the other unit would not,.

S0, we did check the dates of the licenses to make
sure that they fell within the period that would encompass
the deadline and to make it consistent with the modified
policy. So, to that extent, I think I probably ==~
personally probably looked at what the dates of the licenses
vere.

Q Okay, but can you tell the Board wnat an NTOL or
Near Term Operating License plan is with respect to EQ
gqualifications?

A (Witness Luehman) With respect =-- well, ==~




=

e & & W w

10
11
12
13
14
1%
16
17
18
19
20
21
22
23
24
25

102
Q Or you can start at NTCL, Go ahead, Mr. Walker,
A [Witness Walker)] What that meant was that they
did not have a license to operate,
Q 1 see. And how or what role, if any, did that

have with EQ reguirements?

A (Witness Walker) You mean at that time?
Q Yes, sir, in the '80 to 'A% timeframe.
A [Witness Walker] We inspected a plant before they

got a license. As far as meeting all the requirements for
gualification, probably most of them did not.

Q Okay.

1 (Witness Walker) And those that did not would
receive a license condition up until, 1 believe, probably
around November of ‘85. You know, I don’t know that anyone
received license conditions after thut tine.

Q 1 see., Just 8o I can == and 1 didn’t 1ealize
this, 1 guess, but they would get a license condition and
then that would be a separate way of implementing EQ on the
NTOL plants?

A [Witness Walker) Well, basically, what it meant
was that there are things that had to be done before we
would concluded that they was in compliance with whatever
reguirement they are supposed to be in compliance with,

Q 1 get it; they could «=~

A (Witness Walker) And they had to at some point
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submit a letter or notify the NRC in some way that they were
now in compliance, In their opinion,

Q 1 see.

Okay, #s06, at some point, they would have to meet
the license condition?

I (Witness Walker) Well, yes, the license condition
typically would say that by a certain date, you have to ==~
you have to accomplish certain tasks.

JUDGE BOLLWERK: We’re going to go ahead and mark
«« gonsider Exhibit 8) marked ~- Applicant Exhibit 83 as
marked tor identification.
(APCo Exhiblit No. 83 was
marked for identification.)
MR, MILLER: Thank you,.
BY MR, MILLER:

Q What is the significance =~ well, I'm not sure ==
let’s see if 1 can -~ Mr. Walker, you were telling us about
it, and 1 guess you are the best one to azk. If meeting the
EQ raquirements is a license condition as we see there in
the exhibit befors you, how == what is the process whereby
the Yicense condition is met?

"o the best you can on that for us.

A (Witness Walker) If I understand your question,

in the license condition, they typically state that if a

licensee performs certain tasks, and those tasks may be laid
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U 1 see,

A (Witness Walker) At the end of that period, or
when those tasks were completed, then they would have been
in compliance.

Q 1 see.

LY [Witness Walker) Prior to completing those tasks,
those things were «- 1 mean, we could not conclude that they
were in compliance,

Q Does the licensee ever get a piece of paper from
the NRC that says, you've met the license condition?

. (Witness Walker) Well, usually, I believe, it's
the other way around. The NRC would get a plece of paper
from the licensee saying ~- that might have said that wve
have now completed Task X, Y, Z or whatever they were -~

Q I see.

A (Witness Walker)" -« and this is our statement
that we have.

Q Well, if the licensee has a condition that says,
complete and auditable records are available and maintained,
all safety~related electrical equipment is gualified in
accordance with NUREG 0588 ~- and I’'m paraphrasing some from
the exhibit before you ~~ 1 mean, does the NRC ever do
something whereby, either on the docket on formally, whereby

it says that license condition is met?
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A (Witness Luehman] Well, I think that the answver
to that is, I think Harold gave a partial =~ I mean, part of
the answer. Some license conditions remain as part of the
license forever. 1 mean, they’'re ==~

Q I was focusing on this one, though.

A [Witness Luehman] Well, you know, this license
condition ==~ you know, if you read the requirements of, for
instance, 18A, it says such recordse shall be maintained -~
updated and maintained, current, as equipment is replaced,
further testing or otherwise, further qualified, to document
compliance no later than =--

Q Right.

A [Witness Luehman] Okay, so, that has an ongoing
nature to it.

Q Okay, I see. So, then, you would say that if you
get something from the NRC that says this license condition
is met, it’s good for that day and not the ongoing part of
it, at least under the license condition you just read?
Does that help any?

1’11 strike it and ask it to you this way: ==

A [Witness Luehman]) Well, I think that you have to
go back., The other thing that I think you have to add is,
you have to go back to the preamble of the license which
includes this item, and I think that the preamble to the

license under which this ie an amendment, states that the
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staff has reasZnable assurance or something to that effect.
It doesn’t give absolute, iron-clad, this is all that's got
to be done.

Q Would it be fair to say then that by meeting this
license condition, Alabama Power Company would give the
staff reasonable assurance of A, B, and C items that you see
there? 1 think I used your wvords.

A (Witness Luehman] They would give the staff -~
they would give the staff reasonabhle assurance, as of this
date, that they had done the things that are described in
here as having been done and we would have, 1 guess, a
reasonable expectation ~~ or the staff would have a
reasonable expectation that those things that were
documented as going to be done, were going to be done,

Q And if the staff wrote back and says, you know, we
deem that you meet the license conditions, certainly that's

A [Witness Walker) What that means usually is that
we take yuvur word for it.

A [Witness Luehman] Yes. I think Harold’s right,

I think that usually the staff does not un-solicit ~«- in an
unsolicited manner, come back and say, you meet this license
condition.

Usually what happens is, the licensee subnits a

document that says, with regard to, you know, License
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i Condition XX, we have completed the frnllowing tasks, and we
$ say that the license condition is met. Then the NRC might
3 iesue a dooument that says, based on your certitication that
4 this i3 met, either we are going to inspect or we are going
) to take your word for it,

€ Q In other words, whatever the staff writes back,

7 it’'s going to say, you know, it’s based on what you did or
8 what we did, one of the two,

9 A (Witness Walker) It could say hased on what

10 you‘ve told us you did,

11 Q Can you tell us what the resulte are cf this
12 particular license condition?

. 13 A [Witness Walker] I have no idea.
! 14 Q Do you know whether or not the staff has ever

15 written Alabama Power Company and said that this condition
16 has been met?

17 A [Witness Walker] I don‘t know.

18 Q You told us earlier that such a communication

19 would be based either on what the NRC or what the licensee

: 20 said it had done, did you not?
? 21 i (Witness Walker] 1 believe.
!

22 Q Suppose, well =-=-

i 23 MR. MILLER: Let’s mark for identification
24 purposes Alabama Power Company Exhibit 84,

| 2%
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[APCo Power Company Exhibit 64
was marked for identification.)

MR. MILLER: 1t nay help shorten things to focus
on this page right here, which is not numbered but you can
see which one I am clearly talking about.

(Witnesses reviewing documents.)

BY MR. MILLER:

Tell me when you've read it.

(Witness Luehman] I think we’ve all read that--

Q All right, 1'm sorry ==

JUDGE BOLLWERK: Are you going to describe it very
briefly?

MR, MILLER: Yes. Alabama Power Company Exhibit
No, 84 is a letter dated May 23rd, 1985 from Steven A.
Varga, Chief of Operating Reactor Branch No. 1, Division of
Licensing, to Mr. R. P, McDonald, Senior Vice President,
Alabama Power Company.

Its subject is the evaluation and status of
license conditions for Joseph M. Farley, Unit 2, oOf
particular significance is the page entitled Evaluation and
Status of Certain Licensing Conditions, Joseph M. Farley
Nuclear Plant, Unit 2, Introduction and Item No. 1.

JUDGE BOLLWERK: All right, We will consider that
marked for identification.

MR, MILLER: Thank you.
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BY MR. MILLER:

Q And now 1 will ask, I guess, Mr. Walker -~ well,
why don’t 1 just say this:

Can the panel agree with me that in the
Introduction, the last sentence says that the "NRC's
evaluation of your submittal and status of each of these
license conditions follows"?

Did 1 read that accurately?

A [Witness Luehman) Yes.

Q Okay. “an we look at that sentence and will you
agree with me that the NRC did something -« that is, they
evaluated the submittals of the licensee? Will you at least
agree wit.. me on that?

A (Witness Walker) “hat eppears to be the case.

Q Is that a yes?

& [Witness Luehman) The NRC did something.

Q And that something at a minimum has to be the
evaluation of the submittals and the status of each of the
license conditions?

A (Witness Walker)] Well, submittal or letter, it
depends how you phrase it, but my guess is we got something
from the licensee, We looked at it and made a decision.

Q Just a second, You say that’s your guess. You
have no personal knowledge?

A [(Witness Walker] 1I don’t remember even --
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Q B0 let’s go with t printed page. 1Isn’t their
heading described Dircussion and Evaluation?
A (Witness Walker] That's right.
Q And isn’t the first jitem the envircinmental

gqualification of electrical equipment in License Condition

2(C)1e7?
A [Witness Luehman] Yes, it is.
Q The license condition we just wmarked as Exhibit

83, correct?

A [Witness Luehman) Yes.

Q The license condition that requires all safety~
related electrical equipment in the facility shall be
gqualified in accordance with the provisions of NUREG-0588.

Isn’t that 18(¢)?
Didn’t 1 1ead tha%t accurately?

A |Witness Luehman) I guess the confusion comes
from the page that you gave us. It only has an 18 on it so
wé can’t really say that it’s 2(c)18, but that’s an 18, so 1
guess I will assume that,

Q Subject to check, but 2 is there. The 2(c¢c)l1f, the
C follows in parentheticals and it is in lower case “c¢."

Are you with me?
A [Witness Walker)" That’s the 18(¢)?
Yes, sir.

[Witness Walker) It says no later than June 30,
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Is that what you‘re reading from?

A Yes, sir.

Q Pid I read it accurately? And {f 1 didn’'t, you
read it into the record,

A (Witness Walker) 18(¢)t

"No later than June 30, 1682, all related
electrical equipment in the facility shall be gualified in
accordance with the provisions of NUREG-0588."

Q Now let’s look at what the United States Nuclear
Regulatory Commission said about that license condition,
And you have got that before you as Exhibit 84, do you not?

13 [Witnessg Luehman) Yes.

I3 [(Witness Walker) Yes.

Q And it is dated May 23rd, 1985, is it not?

A [Witness Luehman) Yes, it is.

Q Some three or four months before our deadline, is

that correct?

A (Witness Luehman) That's correct.
1S [Witness Walker) That'’s correct,
Q And three or four months before the deadline, 1’11

ask you, sir, whether or not this is what the U.8. NRC said
te Alabama Power Company by a letter dated December 13,
1984:

"We provided a safety evaluation which concludes

that the EQ program is in compliance with the requirements
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Q By letter dated, we provided -~

A [Witness Walker) VYes.

Q == an SER?

A (Witness Walker] That's correct. Yes.

Q And that, therefore, means, and based on it, we

conclude the licens condition has been met. Tell me if
that’s not true.

A [Witness Luehman] Well, you are only telling part
of the story. And the other parts of the story that you
aren’t telling, like 1 said, one is that the SER also
includes the fact that we’re going to inspect the SER also
includes the statement, two letters submitted by Alabama
Power that state that Alabama Power certifies that their
program is in coumpliance. That’s in the JCO section of the
S8ER, I believe. And, therefore, you have to take all that
information,

Clearly, what this is doing is closing out this
licerise condition, because this license condition has been
superceded by other ==

Q By the December ‘84 SER? 1Is that what you were
getting ready to say?

A (Witness Luehman] By other information,

Q This license condition is dated May 23rd, 1985, or
I should say, this evaluation is dated? And what, tell me

-« what occurred between May 23rd, 1985 and November 30th,
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1985 that Alabama Power Company should clearly know that its
license condition was not met? Can you name something for
ne?
A (Witness Walker)] The content of the SER, sir, is
what we believe that ghould have been a clue to ~=- it'’s
specifically stated that we would be inspecting your program

or words to that effect,

Q And under what heading does that statement occur
in the SER?

A [Witness Walker) I can’t recall that at the
moment .

Q I'1]1 give it to you. Why don’t you read it into

the record? Proposed resolution of identified deficiencies,

A [Witness Luehman) Oh, so what you’re saying is
that Alabama Power didn’t read that. They just read the
heading and didn’'t read the words of the sentence that
include that, then?

Q We're saying that Alabama Power Company took you
at your word and we don’'t have to run and hide from what we
say.

13 [Witness Luehman] Well, then, please, rather than
just helding up that, can we read the sentence that we're
referring to out of that document?

Q We're going to do that. You can bet we're going

te do Lhat now.



- e w

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

116

JUDGE BOLLWERK: I think, for the purpose of the
record, we need to have some reflection of what that
document ~~ of what you held up to him,

MF. MILLEK: That was the December 13th, 1984
topic about which we will discuss in great length,

WITNESS POTAPOVS: There is one more issue that 1
think should be made in the context of cleosing out that
licensing condition. And that license condition, rs Mr.
wehman indicated earlier, at least part of (t, is of a
continuous nature, where you have to maintain your program
to be consistent with the applicable rules.

BY MR. MILLER:

Q And for enforcement purposes, it’s not continuous,
it stops at November 30th, 1985; true or false?

A (Witness Potapovs] No, False.

A [Witness Walker) For the purposes of Generic
Letter B8~-07, then your statement is correct. But, when you
say for enforcement purposes, that is not the same -~ at
least it is not conducted to denote the same thing.

A (Witness Potapovs) You would still be taking

enforcement action, but maybe not against the modified

pelicy.
Q 1 see, For the purpose of ==
A [Witness Potapovs] I'm talking about in context

of qualifying your equipment for safety-related use.
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Q For the purposes that we are here on today, the
target enforocument date is November 30th, 1985, the so~
called deadline.
A (Witness Potapove) For the modified policy,
correct.,
Q And if you can’‘t agree with me on anything else

~« and you haven’t so far ~= you will at least agree with me
that in iate spring, May of 1985, we had a license condition
that required compliance with NUREG 0588 and a communication
from the NRC that said that license condition had been met,.
Those are the words on this piece of paper.

A (Witness Potapovs] And the stipulation in that
license condition that certain activities will ke
maintained.

A (Witness Luehman)] I would like to add one other
thing. When you read the cover letter to tl (& == the letter
from Steve Varga, you’ll note that the first sentence says,
my letter is dated February 8, October 12, 1982, and January
7, 1983, which superseded the October 19 letter, you
requested that certain license conditions be formally
closed,

In other words, this was not an act on the part of
the likes of the NRC coming out and saying, well, you know,
ve've inspected this to such sufficient detail, we were

clearly relying on statements made by Alabama Power, when
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AFTERNOON SZSSION
(1130 pem.
JUDGFE BOLLWERK: We will go back on the record.
Mr, Miller, I think your cross examination is
ventinuing.
MR, MILLER: I tell you, we need to clean up one
other matter,
We will mark for identif cation purposes Licansee
Exhibit 85 and describe it for the record as an Order
modifyinrg the Unit 1 license dated August 29, 1980,
[Whereupon, APCo Ex. No. 85 was
marked fc. identification.)
Whereupon,
JAMES LUEHMAN
ULDIS POTAPOVS
and
HAROLD WALKER
resumed the witness stand as panel members, and having been
previously sworn, continued to be examined and continued to
testify as follows:
CONTINUED CROSS EXAMINATION
BY MR. MILLER:
Q Will the members of the Panel please tell me when
they have had an opportunity to review the exhibit. I call

their attention to Page 2 and the bottom of Page 2,
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particularly the sentence beginning "the Commission also
directed the Staff" et cetera, and going on up to Page 3,

Look for a moment on Page 2, and just so the
record will be complete, as [ understand this order -~ let
me strike that and we will go back and make sure it is
established correctly.

We talked eariier about the license condition for
Unit 2 because, and these are my words, it was an NTOL
license and that is part of the way that they handled EQ for
those kinds o1 licensees. &.,e you with me so far?

A [Witness rotapovs) Ys,.

Q Okay. And now we are lcoking back to the license
for Unit 1, which was already operating in this time period.
And here ig my undarstanding, and correct me if 1 am wrong,
that this crder modifies the 1 ~ense for the purpose
obviously as stated here, but was to fulfill something of a
similar function as to what the license condition for Unit 2
did. 1If that is not the case, somebody comment on it and
tell us the origins and the purposes of this.

A [Witness Luehman) Well, Page $ of the order says
that the license is amended and it guotes the words with
regard to informalion which fully and completely responds to
Staff’s request as specified in 70.01B shall be submitted.
80, that is the purpose of this.

I think, if 1 am recalling it correctly, that the
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license condition for Unit 2 was a little bit more extensive
in its wording.

Q I agree with you. But let’s put this at least in
a chronological time line.

This order modifying the Unit 1 license is dated
in September of 1980; correct?

A That is correct.

Q And we had heard some earlier testimony that in
doing the work that Mr. Gibbons did in vecember of 1980 and
in doing the work done by the EQ B®Branch in -- I think that
was in September, 1980 -- let me strike that because that
was for Unit 2 -~ but focusing back on Mr. Gibbones, someone
suggested, I think, that there were 10 clear standards
against which we could test Mr. G osons work. Do you recall
that suggestion? And if I said in inaccurately, please tell
me so. You can’‘t help on that?

Mr. Walker, you have to say so for the Court. 1

know you shook your head no, but you have to say that.

A (Witness Walker) I can’‘t say I recall making that
statement,
Q Let me try saying it this way. There was some

discussion about the significance of Mr. Gibbons’ work. Can
we lock at this order and know by looking at Page 2 and Page
3, that DOR guidelines or NUREG 0588 were a license

condition for operating reactcrs throughout the country?
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. 1 A (Witness Potapovs)] I guess you’'re right. You're
2 looking for the tie-in to that inspection report, and I
3 don’t know that there is one.
4 Q Well, that may be the point, and 1 see why you say
5 that, but can you tell me, though, that, by order of the
6 Commission and also by an order modifying the license that
7 related -- safety-related electrical egquipment in the case
8 of Unit 1, anyway, should be gqualified to the DOR
9 guidelines, and that is a license =~
10 A [Witness Potapovs] Yes.
3 Q Okay.
12 2 [Witness Potapouvs] If that'’s your point, yes,
. 13 Q That’s my point, and that is, you know, that at
14 least it appears that raises the level of attention, that
1§ you have gone from, say, a bulletin, or a circular in the
16 case of 78-08, to a bulletin in the case of 79-01B, and now
17 there is a license. There’s an order molifying the license.
18 Is that -- do you agree with that?
19 A [Witness Walker) Yes, the -- the chronological
20 order and purpose?
21 Q Right. And with that raising of the regulatory
22 imposition, don't you agree that whatever it is Mr. Gibbons
23 did in 1980C, in December, after this modification took
24 place, that the licensee is entitled to view that
25 communication by him as on par with the regulatory



20
21
22
23
24

25

323

reguirement?

s [Witness Potapovs] 1 believe that the report is
fairly explicit what purpose it =-- what purpose of the
inspection was and what was looked at, and licensees should
take that in context with measuring what was done during the
inspection and what the results were and evaluate that
against his environmental qualification program and see how
it comes out,

Q All right. But we know that, when Mr. Gibbons
showed up in December 1980, he certainly knew that there was

a license condition ~-

A (Witners Luehman]) I don’t know that.
A (Witi,ees Walker) I don‘t know that,
Q Well, wait a minute, Are you telli~; me that he

didn’t know what had been imposed?

A [Witness Walker] I don’t know what he knew.

Q Well, then let’s say that maybe he didn’t know it,
but the Commission as a whole certainly knew that, when he
showed up, there was a license condition on the identical
topic he was there to ==~

A (Witness Potapovs] Well, I guess if you are
trying to suggest that the inspection was for the purpcse of
evaluating the licensee’s compliance to the license
condition, I don’t think that comes across in the report.

Q It’s pretty clear you and I can’t agree on what
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comes across in the report, but what we can at least agree
on is the circumstances surrounding its preparation, and you
will agree with me that *he inspection occurred at a time
shortly after a license -~ the license was modified. Will
you agree with me on that?

A (Witness Potapove] Yes,

Q Will you also agree with me that the inspection

references NUREG-0588 ag ~=~

A [Witness Potapovs) Yes,

Q -= within the scope of the inspection?

A (Witness Potapovs) Yes,

Q Okay. And that the modification to the license

similarly references qualification to the DOR guidelines in
NUREG-0588., It says that. I’'m not making it up.

A [Witness Luehman] But I think that the -- you
know, again, you have to go the =-- to the ~- what -~ what is
ordered by this license condition, and if the ordering
paragraph of this license condit _ on says what I already
partially read, which is that -- that they licensee has to
provide all the information which responds to the -- the -~
to the NRC’s request, and we have already stated that Mr.
Gibbons’ inspection, in part, went down there and, on an
audit basis, looked at some of that information.

Q Will you also agree that, on page two, at the

bottom, it clearly shows that the Commission directed the
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staff to review the information sought from the licensee by
Bulletin 79-01B?

2 [Witness Luehman] That’s correct.

Q And went on to say that it should complete its
review of EQ safety~related egquipment, incluuing the
publication of safety evaluation reports. With me? Did I

say it right?

[Pause. )
A [Witness Walker) That’s correct.
Q Okay. All right., I know that we cannot agree on

the effect of Mr. Gibbons’ inspection, but we can agree it's
a data point: 1license modified, instructions to the staff
to review compliance with 79-01B, Mr. Gibbons shows up two
or three months later and conducts that kind of inspection.
True or false?

A [(Witness Walker) Conduct the kind of inspection
he conducted.

Q Whatever it says, it says, and he found no
violations or deficiencies,.

A [Witness Potapovs)" Well, again, it gets back to
the scope of the inspection and the purpose why it was
conducted, and that’s stated in the report.

I don't think you can read anything more into the
inspection report, but he locked at certain systems and

certain equipment and verified that the eguipment nameplates
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Q What does it say under “Areas Inspected"?

A (Witness Potapovs] "Areas Inspected: This
special announced inspection involved 31 inspector hours on-
site in the areas of installed equipment review with respect
to IA Bulletin 79-01 and NUREG-580,

Q All right. We had decided among ourselves that he
meant NUREG-~0588. If you have any information to the
contrary, say 8o now.

A [Witness Potapovs] I would assume that’s a
reasonable deduction.

Q All right. But now, look, this man is down there.
You can’t agree with me, but I will ask you this gquestion:
If he sees something that violates one of those standards,
one of the things that he writes there, is he supposed to
remain silent or should he say so?

A [(Witness Potapovs] Certainly, he should not
remain silent.

Q All right. 8o, in some way or another, he is
supposed to communicate his displeasure or his observation.

A (Witness Potapovs] That’s right.

Q And if he does no such communication -- and here
is where we disagree -~- we say he saw none, correct? And
you tell me whether or not you know from your personal
experience that he did see something contrary to those

standards.
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A (Witness Luehman] We never said that he saw
something contrary to those standards I don’t think., 1
don’t think any of us have said that.

Q Are we back tc where you just questioned what he
did and had no evidence to the contrary?

A [Witness Potapovs)] 1 don’t know exactly to what
extent he reviewed the equipment that he looked at. He
states, in the “Areas Inspected," that he used those
documents as broad guidelines.

He develops more specific definition of what he
iooked at in the last paragraph which I read.

Q All right. I know you deoen’t know the extent of
what he did, but you do know that, had he seen something

viclating what he was there to inspect, he would have said

80.
A [Witness Potapovs] I’m sure he would have.
And he didn’t say so, did he?
A [Witness Potapovs] No, he didn’t.
MR. MILLER: All right. Let’s see if we can move
on.

[Pause. ]
BY MR, MILLER:
Q Let’s loock at page four, and you see at the top
the hydrogen recombiner. Is that correct?

JUDGE BOLLWERK: This is page four of APCo Exhibit
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A (Witness lLuehman]) We would call it a termination
and not a splice,

Q You would call it a termination and not a splice?

5 [Witness Luehman] Or an interface.

Q Will you agree with me that he examined the
hydrogen recombiner for proper installation and cverall
intevface integrity?

A (Witness Luehman] Yes, that’s what he said in the
report.

Q Will you agree with me that that is the same

splice or termination that you identify in your Notice of

Violation as the 5:1 splice?

A [(Witness Luehman] I can assume that the -~ 1
guess I’l]l assume for the point «- I mean, I don’t know that
he looked at every interface for every one of these pieces
of equipment. He talks in general, but for the sake of this
discussion, we’l]l assume that he did look at that splice.

Q Well, I don’t want to assume it. I want you to
tell me if you have evidence suggesting that there are other
interface integrity besides the 5:1 splice that you have
identified in the NOV.

A [Witness Luehman) No. VWhat I'm saying is, I will
take the general language in the report and make the
assumption that for every piece of equipment that’s listed

there, he may have looked at the interface, whether it be a
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Q Well, all right, let’s do this: Here'’s the piece
of paper he wrote. Find the place on the piece of paper
where he sayes it’s not gualified,.

A [Witness Luehman] I would ask you to show me the
place where he said that he inspected the file that went
along with it.

Q Find the place on the piece of paper where he says
it’s not gualified.

A (Witness Luehman) He doesn’t say that,.

A (Witness Potapovs) It says several differences
were identified in the licensee’s report as being updated.
I'm not sure what he means by that; whether that casts dou.t
on the interfaces. But I think that since it says "minor,"
I would assume that they’re not very significant problems.

Q I understand. We need to take a time out, guys.
We need to focus on this because we have a clear
miscommunication. <Constantly, one of the themes that you
all are trying to play back to us is what’s not here, and
therefore, what’s not here should be viewed badly.

All we're trying to tell you is that they go, they
can see whateve: they want to, they get to write any report
they want to, they’re the master of the page, not us. And
don’t ~~ this is my question:

Don’t you agree with me that {f we get an order

modifying the license, if we get an inspector who comes down
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here, he sees this equipment, at least in early ’'81 when we
got his inspection report, Alabama Power Company is entitled
to have a datapoint that says I have pasgsed an inspection
and I have no identified violations?

A (Witness Luehman] That’s true with any
inspection.

Q All right, and with respect to what goes on in the
life of Alabama Power Company, isn’t it entitled to say, as
of that moment in time, if he knew of a violation, he would
have identified iL and told we so; is that true?

A [Witness Luehman] That’s true; he probably would
have.

Q Us sitting around here, 12 years later, saying,
well, we don’t know whether he looked at this, we don’t know
whether he looked at that, is true, but there are people in
this world who were there, and they do know what was looked
at.

So that means that what they say ought to be the

prevailing view:; true or false?

A [Witness Potapovs) 1 have not heard what they’'re
gsaying.
Q We‘re going to work on that point. But can’t you

also then say -- and this is a very straight-up guestion
men. 1I’'m asking you plainly, if Gibbons goees down there and

looke at the hydrogen recombiner, and he looks at interface
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violations, and he does that against NUREG 0588 and 79-01B,

can’t Alabama Power Company say, you know, at least for that

splice or termination, this guy says I have no problenms
against those standards.

A [Witness Potapovs] 1 cannot speak for Alabama
Power Company, but if I was in charge of the equipment
qualification for this egquipment and if I looked at this
repert, 1 would not take that report as telling me that that
equipment is qualified.

I would look for such terms as qualification, and
qualification of what. When I look a piece of paper, 1 look
at it for what it contains. I don’t try to read things inte
it. 1 mean, it does not contain very much.

If somebody’s telling me that the overall
interface integrity was okay, it does not mean to me that
the interfaces or the splices, all of them, are gualified.

Q Let’s try this: Can you at least agree with me
that if it does nothing else, at that moment in time, the
licensee is entitled to think, at least there’s nct a
deficiency about which I clearly should know? Okay, are you
with me, and do you agree with me?

A (Witness Luehman]) I don’t believe so.

Q Again, it did not occur to you that if the

licensee clearly should know about a deficiency in this
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Q We are going to cover that. But doesn’t it tell
you that he looked at the licensee’s report, at a minimum?
That’s what it says.

A (Witness Luehman] That’s perfectly believable.
There was a report from Westinghouse on the qualification of
the recombiner. The data of what recombiners they probably
got was probably indicated on the report that this
corresponds to recombiners of such number. He locked at
that and said, yeah, this one is covered by this report.

A [Witness Potapovs) And there may have been a
generic qualification of that egquipment provided that it had
been properly installed with proper interface.

Q How much of what each of you just told we do you
know from your own personal knowledge?

A [Witness Potapovs) Of this particular iten?
Nothing.

Q All right.

A (Witness Luehman)] I guess I want to clarify that,
Do we know that he did that or do we know that that is, in

fact, how the recombiner tests =--

Q Do you know that he did that?
A (Witness Luehman] No.
Q But you can agree with me, as you just said, that

he looked at the Westinghouse Qualification Report., The

extent of that view ==
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A (Witness Potapovs) I can’t agree to that.

Q Mr. Luehman just said that that is what he did.
Isn’t that the report that -~

A [Witness Potapovs) Nowhere does it say that he
looked at the Westinghouse Report, it said licensee’s

report, and I am not sure that Westinghouse is the licensee.

Q You can’t say whether Westinghouse is an NRC
licensee?
A [Witness Potapovs) Well, they do have a materials

license probably, but not a power license.

A [Witness Luehman] I will go so far as to say that
I interpret that to mean that if he looked at the report
that was in the licensee’s possession, which was the

Westinghouse Report for the qgualification of the recombiner,.

Q All right.
N [Witness Luehman) That is the way I read it,
Q All right, let’s see if we can move on because we

are about to get out of 1980,

1 will ask you -= excuse me just a minute,

Let’s everybody look at Alabama Power Company
Exhibit No. 12. It is the TER dated December 10, 1980
entitled "Environmental Qualification of Safety Related
Electrical FEquipment, IE 7%-01D".

JUDGE BOLLWERK: APCo Exhibit 12 is marked for

identification.
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[APCo Ex. No. 12 is marked
for identification.]

[Witnesses reviewing document.)

BY MR. MILLER:

Q What I want to do is to make sure that we
interpret this, and particularly these charts on the back,
check-off sheets correctly, so if you would take some time
tec look at those and let’s see if we can work through that.
Just let me know when you are ready.

All right.

If someone knows -~ Mr., Walker, you were
personally involved in some respects back then. What was
the purpose for a TER associated with 1IE 79-01D such as you
see there before you as Alabama Power Company Exhibit No,
127

A (Witness Walker] Well, first of all I haven’t
seen this report befcre now.

Q I see.

A [Witness Walker) But the purpose of a TER was to
usually do as most TER’s state, they look at the technical
aspects of the program, if it was an EQ program. It often
wae used to identify eguipment and the same as the other
report indicated, verify nameplate data and that sort of
thing.

Q We can go more specifically to this, so let me ask
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it to you this way.

Can you draw any correlation between this TER and
its date of December, 1980 and its requirement in the order
which we just finished discussing that there be a
publication of a Safety Evaluation Resport by February 1,
19817

A [Witness Walker] Certainly I don’t think this TER
would determine whether we agreed or perhaps disagreed
whether the eguipment was qualified or not.

Q Okay. We see some correlation that the Staff was
under a mandate to issue an SER by February, ‘81, and the
precursor to that was a TER in the case of Unit 1, December,
1980.

A [(Witness Walker] Well, yes. ] don’t know for a
fact that the purpose of this TER was to fulfill the
regquirement that was in that order.

Q Is it logical to conclude that obligation for an
SER in February of ‘81 prompted the TER of Decenmber, 19807

A [Witness Walker) 1It’s a reasonable deduction.

Q Okay, fair enough.

lLet’s turn to the chart -- probably I should say
charting -~ Attachment 1, and I have got a blow=-up that
might help us. It might help us if we all worked off the
gsame blow-up.

JUDGE BOLLWERK: Do you want to use the easel?
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the author of this report as a witness in this case, if
there are gquestions directed to vhat the report means.

MR. MILLER: 1In reverse order of response, he's
treating Mr. Merriweathe:r as the author of the report, and
he’s here with us. ''he topics that he has been jdentified
are not necessarily those covered in this aspect of the
report,

It is also true that the significance of this
report is yet another milestone in the chronological
development of Alabama Power Company’s responses to the
various EG regquirements promulgatad by the Commission, and
to that extent, we think it’s both material and relevant
that this Board know and appreciate that a TER was done, a
TER was done by the person who later became our lead
inspector in our 87 inspection, and that TER had a number
of opportunities available to the staff, ranging from
inspector or teviewer needs additional information to
gualify it, and that in virtually every instance, the
equipment that we're here on today was deemed to be
gualified.

No guestion about it, there will be some excuse
about why we shouldn’t requalify it as gualified, but it is
at least a data point on our clearly-should-hava-known path
and our best-efforts path that, once again, we have passed

with flying colors another milestone put out by the NRC and
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ostensibly inspected by the staff,

For that purpose, we think it’s both material,
relevant and very credible evidence.

JUDGE BOLLWERK: 1Is it your intention to ask Mr.
Merriweather about this particular chart?

MR. MILLER: I .can’'t say that no discussion of Nr.
Merriwveather will be had on this chart, but he’s not the
principal one testifying on best efforts and clearly knew or
should have known,

[Board members conferring off the record.)

JUDGE BOLLWERK: Let me ask one question. It says
at the top under "System" RB coolant steam generator. How
does that have anything to do with electrical eguipment?

MR. MILLER: We selected thet bhecause we’re trying
to understand how it works. Once you understand the process
of how you get graded, then you can turn to the various
itews of electrical equipment and know what esach one stands
for.

I mean, it’s not -~ there is not anything
particularly significant about choosing this system; it'’s
these numbers and the chack sheets that count. Once you
understand that, each page can then be interpreted properly.
We can go to another page.

JUDGE BOLLWERK: I guess in the historical context

we’re going to allow this testimony to go on, the
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questioning to go on, but I am concerned about exactly what
Mr. Walker can testify to given, as he sajid, he’s only seen
it within the -~ I guess today, basically.

MR, MILLER: Judge, there’s no doubt about it, if
they say they can’t interpret this, then, 1 mean, we push
on. I don’y mean to give them a king-sized loophole, but if
they announce that they don’t understand it and can’t

nterpr«t it, then we've got to go to something else.

JUDGE BOLLWERK: All right. We’ll see where this
gons, We'’ll allow a couple of questions.

MR. MILLER: Okay. Just tell me when you're
ready.

BY MR, MILLER:

Q Let’s try and walk on it, Mr, Walker, and see if
we can at least interpret how this TER operators and the
meaning of the various columns. We have a blow-up and we’ve
turned to the page of the steam generator, Page 1 of 2. You
see Mr, Merriweather’s signature in the lower rightha=d

corner, do you not?

A [Witness Walker] On your copy, Yes.

Q Okay. On your copy, it’s not ==

A [Witness Walker] It’s illegible.

Q All right. Well, nothing in life is perfect.

A [Witness Walker) Because I lost the footnotes.

Q Okay. It may be that we’ll have to go to another
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. 1 page, then, but let’s try and at least understand the far
2 righthand column, category of items. Let’s look down
3 underneath the chart and identify the various things that
2 were available to, in this case, Mr. Merriweather as he
5 wurked his way through these items of equipment shown on the
6 laft side, okay?
7 A [Witness Walker)] Okay.
8 Q What does a "1" mean?
9 A (Wicness Walker) Frankly, I can’t read it.
10 Q Let’s try ~= can you find another page and read
il it?
12 A (Witness Potapovs; It says, "Equipment =-- and
13 there are two illegible letters, and then it says
| . 14 "qualified."
! 15 Q We‘re not necessarily tied to this particular
16 blowup. Let’s just try and figure out what a "1" means,
17 A (Witness Walker] "Equipment is qualified." I
18 believe that’s what it says.
19 Q All right. And what does a "2" mean?
20 A [Witness Potapovs] Aging is less than life of
21 plant with licensee’s indicating =~
i 22 A [Witness Walker)] 1Indicating periodic replaceament.
| 23 Q Nkay. Three, equipment requires modifications.
24 Give some examples under parentheticals. Do you agree with
25 me?
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Q Please do,

A (Witness Walker) «- Paragraph 2.3, the evaluation
of the licensee report, “"Each component as addressed on the
componant evaluation worVvekeet" -« and I believe this may be
one of these sheets ==~

Q 1 see,.

A [Witness Walker] =~ "of the licensee report was
examined for completeness and accuracy to the criteria given
in the bulletin., This axamination assumes gualification

docuaents (analysis, t.  reports, et cetera) referenced by

the licenses theii submittal are acceptabhle."

Q Fin You have read accurately. 1 dia 2.3,
right?

A [Witnees Walker) Yes.

Q Now, does it not also refer to the onsite

Inspection there in paragraphk 2.27

A (Witrness Walker] Yes. The paragraph veginning
with that statement,

Q All right. But can’t we say though that this
report reflects the combination of the onsite inspection and
an examination of tiie component evaluation worksheeu" for
completeness and accuracy to the criteries given in the
bulletin?

A [Witness Walker) I believe it says that,
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A [Witness Pctapove) Again, you have to condition
it to the fact that vhen we'rée looking at the sheets, we're
looking maybe at the whole list of equipment. The paragraph
2.2 relates to inspections made on selected IE equipment.
o, 1'm not sure, again, the extent of these inspections ani
the scope of these inspections., And perhaps Mr.
Merriweather would be the best person to provide more detail
on thet,

Q I could be. It could be. We didn‘'t ask this.

And you may be raising a good peint, When was the first =~

A [Witness Potapovs) AnJ we also have this same
statement which 1 made before about the interfaces -~ wu're
talking about overall interface integrity., Again, 1 am not
sure whether we ave alludin, to qualification of the
interface or the fact that the interface was installea and
existent ~- it was in existence,

Q 1 am setisfied that you will disparage the
conclusions in this report at every opportunity. It does
say, however, does it not, that there was an onsite
inspection and review of the component evaluation,
worksheets and examire them for completeness and accuracy to
the criteria. And to that extent, thie report comments on
chose topics; correct?

A [Witness Luehman)- What topics are those topics?

Q The onsite inspection, shown in paragraph 2.2 and
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an examination of the CEWS,

A [Witness Luehman) Well, I think, clearly, if the
onsite inspaction had looked at the analysis and supporting
files, then there would have been no need to make the caveat
in Section 2.3 of the report., If the onsite inspector had
looked at that, surely the preparer of the report would have
known chat and it wouldn’t have had to make the caveat in
Section 2.3 of the report that it clearly made,.

Q 1 understand what you’re saying. We'’re back in
1980 with a datapoint. And we’ve got a communication from
the NRC and we're trying to interpret this communication.
And do you agree with me that the item one, in the far
right~hand column, indicates qualified?

A (Witness Luehman) With the caveat, as Mr. Walker
and Mr. Potapovs stated.

Q And will you also agree with me that as you look
down these sheets, without regard to the numerical accuracy
of my statement, that there is a large number of ones? As
you turn the pages, you see ones, a couple of twos, ones,
here’s some threes. But you see ones right after another.

A (Witness Luehman) 1 guess I can comment on that.
I've reviewed this ~- these sheets a number of times ~-- at
various times during this -- the course of this action.

1’ve reviewed these types of sheets, to some extent in other

actions as == in working in the Office of Enforcement on the
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people that were involved that that was necessarily =-- there
was any in~depth review of what was received. And that's
why the caveat is in the cover letter.

Q Let’s take them in the order that you gave then,
You recognize that there reguires a certain amount of
technical oxpertise to evaluate a qualification file,.

A [Witness Luehman) That'’s right.

Q And you say, or at least I heard you say that Mr.
Brownlee, as nice a man as he probably is, did not have that
requisite amount of technical expertise?

A [Witness Luehman) I =« I == {f I said that, 1

meant to say that I assumed that he didn’t, because -~

Q He was not ion EQ®
A (Witness Luehman) That'’s correct.
Q Wouldn’t you say that at least you have to be an

engineer, whicl Mr. Brownlee was?

A [(Witness Luehman] 1 would say, in order to make
sure that the documents that were received in fact could
fill those holes, you would have to have some training or
some technica. background, that’s correct,

Q All right. You wouldn’t have to be an engineer,
as a minimum?

A [Witness lLuehman) Not necessarily,.

A (Witness Walker) If you are defining an engineer

as a person who has an engineering degree from a -- 1 guess
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a college, then the answer is no, you don’t have to have
that.

Q Okay. You just have to have some training. Well,
all right,

Well, let’s go on then., Can we at least agree
that, as it respects a data point, we have yet another piece
of paper from the NRC to the licensee that has an
opportunity to call out deficiencies, based on whatever they
reviewed, and in many instances, didn’t do that. Some it
did, some it didn’t.

A [Witness Walker] What does ~- as I looked at it
for a minute or two minutes here, and 1 -~ and the first
thing, one of the first things I saw was paragraph 2.3,

What does this mean to me, just on the basis of that is that
he did not look at test reports. I mean, you cannot
determine whether something ie -~ an item is qualified or
not if you don‘t look at a test report, an analysis or those
things that we rely on to determine the quality of their
product.

Q Would you also say that if you did look at the
test report and have the requisite technical accuracy == I'm
sorry =~ expertise, then your judgment should be sustained?
That is, you say it’s gqualified; it’s gualified,.

I (Wit “ess Potapovs) One more thing is n2eded, and

that is looking at the installed condition of the equipment.










~ O v &

o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

155
Q Doesn’t that also mean that in your EQ Enforcement
Review Panel, this topic was never discussed and the

relevancy or weight it should be afforded was never

discussed?
A (Witness Walker) This particular TER?
C Yes, sir.
A [Witness Walker] Well, trankly, I =« yes, 1 can

say it was never discussed, and even today, I don’t see the
relevance of this in reaching the conclusion we may have
reached about Alabama Power in the -~ on the Enforcement
Panel.

A [Witness Potapovs)! 1 think, in general, when va
looked at the best effort area, we looked at the activities
that went on betore the deadline in order to reach
vompliance with the deadline, We pretty much assumed that
everybody had what we call a clean TER in response to the
Bulletin 79-01, which was thu case,.

80, we did not dwell much un what transpired
before the 79~01 Bulletin.

Q You mean, for purposes of enforcement on a
modified enforcement policy, you assumed that all the
licensees had a clean 79-01B response?

A [Witness Potapovs] The issues were resolved.

Q The issues had been resolved? What does that

mean?
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within its stated scope. Different SER‘'s have different
gcopes, just like different inspections have different
scopes.

Q And if there is a problem, they’re supposed to be
called out in the SER; is that a true statement, Mr. Walker?
A [Witness Walker )" If there’s a problem that is

within the scope of the SER, yes, it should be called out,.

Q Isn’t it the intent of the Staff and the
Commission in issuing SER’s for the licensee to rely on?

A (Witness Walker) Well, 1 don’t think so. The SER
relies primarily on what the licensee provided to the NRC,

Q S0, the licensee is not entitled to rely on the
SER?

A [Witness Walker) He can rely on the fact that ve
have done what the SER says it has done,

Q All right, And he can rely on the statements in
it; can’t he?

A (Witness Walker) He can rely on the statements of
the -~ Well, certainly., He can’t just pick and choosa the
ones he likes, he must rely on all of the information in the
SER, in my opinion.

Q No cherry picking; isn’t that what you're saying?
You can’t choose one that you like and rely on it and not
rely on something else?

A [Witness Walker] I think that that is exactly
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MR. MARTINEZ: VYes, sir,

The Exhibit No. 14 is the SER dated May 21, 1981
for Farley Unit 1, subject Environmental Qualification of
Safety Related Electrical Equipment. Exhibit No., 19 is the
SER dated February 4, 1983, Farley Unit 2, subject Safety
Evaluation Report for Environmental Qualification of Safety
Related Electrical Equipment. And Exhibit 18 {s the same
date, same subject, except that it refers to Farley Unit 1.

And the guestion to the panel is did you review
those Safety Evaluation Reports on the day that you mel as
the EQ Enforcement Review Panel prior to issuance of a
Noti~e of Violation, which brings us together today?

JUDGE BOLLWERK: Let the record reflect that APCo
Exhibits 14, 18 and 19 have been identified.

[APCo Ex. Nos. 14, 18 and 19
are marked for identification)

JUDGE BULLWERK: Just for your information, Mr.
Miller, we would like to break around three, if that'’s
pessible.

MR. MILLER: Yes, sir, that’s fine. I don’t
anticipate this being much. I just wanted to have the
record reflect that these events occurred and they are part
of the chronological path.

JUDGE BOLLWERK: All right,

MR. MILLER: We’ll go from that to one other minor
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Q Yes, sir, on the Farley now. I can’t worry about
the other licensees in this world., I1’'’m talking about this
less than two hours on the Farley.
A [(Witness lLuehman] 1It’s probably a couple =~ (t's
probably, if 1 recall, the standard -~ the standard letter

for the review panel is on the order of -~ it’s a twu-page

letter.
Q That’s it?
A (Witnesse Luehman] Yes.
Q That’s the extent of the documentation turned over

to the counsel?

A (Witness Luehman] 1 didn’'t say that.

Q I thought that that was the guestion I asked, and
with that clarification, I will ask you that guestion.
Describe the velume of documentation turned over (o the
lawyers.

A (Witness Luehman) With regasrd to the specifics of
the EQ review panel =~

Q For Farley.

A (Witness Luehman] «~ for Farley, 1 would say it
was probably a two-page note, letter, whatever, the standard
two-page note or letter that was issued for each one of the
reviews.

S0, there would have been more than one for

Farley, because this -- we also met at the imposed stage,
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revieving that report before you went into this less~than~
two~hour meeting we have be .. wiscussing, as you sit in that
chalr today?

A [Witnesa Potapovs] I'm not sure how 1 can define
present recollection., I can say that I revieved every
escalated action that went out on the EQ inspections. 1 also
reviewed all standard enforcement actions for consistency.

Most of the inspections were conducted from our
office. 1 personally signed off on every inspection report
and I reviewed personally every inspection report,

When the function was turned over to the reglons,
I raviewed every inspection raport to the best of my

Wwilection to some detail and especially ones invelving
‘ons for potentially escalating enforcement.

Q I am talking about the 1980 inspection report of
Gisboans that we talked about this morning.

A (Witness Potapove] Oh,

Q Do you have a przosent recollection of reviewing

st before you went into this less than two hour meeting?

A [Witness Potapova) No, I do not,

Q Do you have a present reccllection of reviewing
the trip report by the people from EQ branch that went down
to examine EQ at Farley Unit 2 in September of 1980 before
you went into this less than two hour meeting?

A (Witness Potapovs]" 1 have sa2en many of these
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Q And you know for a fact as you sit here today that
if nothing else that we have talked about so far in thie
enforcement pruceeding, you looked at this document?

A (Witness P..apove) Yes, I can say that,

0 And in so doing, did you pay attention to the
sentence in it that says the staff concludes that Alabama
Power Company’s program is in compliance with 10 CFR 50,497

A (Witness Potapovs) Yes. I am familiar with that
statement, It also is conditioned by the following
statenent,

Q Every time 1 say "compliance," you say
Yeconditien." Let’s call it a wash and take a break,

[Laughter. )
JUDGE BOLLWERK: Why don’t we mark that for
identification,.
MR, MILLER: It is marked as APBCo Exhibit 21.
For a more precise identi’ication, it’s a December
13, 1984 letter with Enc.osurec 1 and 2 being Safety
Evaluation Reports for Units 1 and 2 of the Farley Nuclear
Plant,
JUDGE BOLLWERK: Please mark that as identified
for the record,
(APBCo Exhibit No, 21
was marked for identification.)

JUDGE BOLLWERK: All right. Well, let’s adjourn
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for about, what, ten minutes? Fifteen?

Why den’t we adj~urn for 15 minutes. We’ll come
back at ten after 3:00.

[Brief recess.

JUDGE BOLLWERK: .,et’s go back in session.

Mr. Miller,.

BY MR. MILLER:

Q Let’s see if we can do something of a status check
and make sure we have got some chronological picture of
where we are.

wWe’ve got this exhibit -- and you all may net have
it ==

We.l, there has to be some levit' in these things.
There ir not a lot of funny things in EQ, I haven’t found
them yet.

All right, let’s see what we can do.

We avre going to say that the objective is to try
and see how we are proceeding on cur milestones -~ not our
mile:s tones, bu* our chronclogy. We talked about 79-01B,
everyone remembers that.

Are you with me?

A [Witness Walker) Yes,

Q That came, of course, in January -- well back in
late ’79 or January of ’80. And then we had the audits of

September of Unit 2 in September of ‘80 and the inspection
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of December of 1980; do you recall our discussions on that?

A (Witness Luehman] Yes, we do.

Q We had Mr. Merriwveather’s TER in Decenmber of 1980
and we have talked about that; right?

A [Witness Luehman] Yes.

Q March, 1681, SER for Unit 2 and the May, 1981 SEF
for Unit 1, we’ve talked ahout those two. Are you with me
so far?

A (Witness Luenman) Yes.

Q One thing we haven’t talked about and we probably
ought to cover briefly, is issuance of the full powver
license,

There was a discussion up here whéen the full power
license for Unit 2 was issued on -- well, the meeting wvas on

March 11, 1981. By chance, did any of you three attend taat

meeting?
A [Witness Luehman)] No.
A (Witness Walker)] No.
A [Witness Potapovs] No.
Q Can we say, subject to check, that the Unit 2

license was issued on March 31, 198172 1f somebody has
contrary information on that say so, but I am pretty sure
that is right.

A [Witness Luehman)] Yes.

Q All right. Let’s talk just for a second as we












o
™

L

-

N

i ¢ era ; t! 191 \ ! W ¢ A that Il
’ naucted 1 ‘ t ‘ | ent ¢ y \ f
] iment ¢ e { T ! £ f t1 \ f M
+ { ¢ by t hoe | [ e
] \ " ni WA Ker W ¢ 1 ] 1Y that ran)
Y iy ¢ ] 1 ¢ i ' : * M { mort _a‘ ¥ }
we l : be ) { ¢ they | . * " | + e i mmentat
k",?'v 1 4 the il € ¢
! wi t Lheri wWere - rtheéers W e 1 \
3 Y mé 3 ¢ n ‘M".' 1 + M { .-'!v ‘v‘ v A
1 d 1 imentactior regu ted I Frankill
i . ply that Franklin Ire L€V
| } LUS 1Ve L 1 16 € “ 114Q D¢ n 1 leadlilng
4 ” ! Y iy that i tatt t! I 1 o
- r what Fr K ! { i 11 rdezy 4 pr - lagate i 1
L1 A vitnes Al kel t! k that' e
# ANA wat ! staft! X 1id the taft N
3 : S4)Y Witl! rrans 11T A 1 i : 3 L tant nt ; W
| Frank '
& A W thé wWaAlkKel 1) ¢ that' 4 rea
r tatement - { W ¢ W Tk | ¥ a Y v ) ¢ e ’ + then
’ * isionally | 1 thi startt | K 1
¥ "f rn * v " o] B Lok o - | ! ",‘ 1 o e ¢
<4 rrankl
2 L ol v +




W

-

WE




$
10
11
12
13
14
15
16
17
18
19
20
21
22

24

25

181

Q I see. It may help, then, for our purposes, to
refer to Alabama Power Company Exhibit 16, and let me do
this for the record, if 1 haven’t already done it. That
exhibit is the TER fc¢ Farley Nuclear Plant, Unit 1, dated
January 14, 1983, and that’s my point. We are discussing
the ‘83 TER.

A (Witness Walker) Okay.

JUDGE BOLLWERK: The record should note that APCo
Exhibit 16 has been marked for identification.
MR. MILLER: Okay.
[APCo Exhibit No. 16 was marked for
identification.)
BY MR, MILLER:

Q And in looking again at our chronology, once the
Franklin ’'83 TERs were concluded and sent to the licensees,
what was the next kind of event that is going to occur as we
move towards the EQ deadline of November 30, 19857

A [Witness Walker]) Well, I believe the TERs, in
nost cases, identified a significant number of deficiencies.

Q 1 see. So, was the expectation of the staff that,
after receiving this TER, the licensees would work through
tne deficiencies identified in it?

A [Witness Walker] That'’s -~ well, yves.

Q Okay.

A (Witness Walker] What -~ what actually happened,
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it, and -~
{ Pause. )
JUDGE BOLLWERK: Let the record reflect the
identification of APCo Exhibit 20.
[APCo Exhibit No. 20 was marked for
identification.)
BY MR. MILLER:
Q Why don’t you take just a minute and lock at that?
(Witnesses reviewing document.)
BY MR. MILLER:

Q I think we have established that the only possible
attendee of you three is Mr. Walker, and you could not
recall whether you did or you did not. 1Is that correct?

A [Witness Walker] Well, that ¢ rurrect. Frankly,
I probably did not, but I don’t know. I mean, I went to a
few of those meetings, but I was not the primary person
attending those meetings.

Q Mr. Walker, I had earlier heard, or maybe 1 had
@arlier understood you toc say that the purpose of this
meeting was to identify the deficiencies and the proposed
resolutions.

A [Witness Walker] Well, the purpose of the meeting
was to listen to the proposed resolutions identified in the
Franklin TER.

Q Okay. So in that sonse, the Franklin TER defined
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had their preojram laid out. It may not have been in this
manner, but it was an identification of all the deficiencies
and they all had it in writing, yes.

Q I understand that, and that’s what you told us
when they came in. But I’'m talking about after their
meeting -~

5 [Witness Walker] Yes.

Q -= can you identify another licensee who took the
time and trouble to prepare an attachment such as you see
attached to Exhibit 207

A [Witness Walker] I do not know what other

licensees did in response to what they agreed to in the

meeting.

Q Same gquestion to the other two members of the
panel.

A (Witness Potapovs] 1 did not see any ﬁf the

licensee submittals, including Farley’s, so [ really can’t
speak to the issue.

Q Mr. Luehman, I’m going to say you weren’t involved
at this time, so you’re not going to be able to help us.

A [Witness Luehman] That’s right. I don’t recall
seeing anv supplemental responses.

Q Okay. Except, of course, for the one prepared by
Alabama Power Company.

A (Witness Luehman] Okay.
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used the phrase that the latest SER, be it in our case

December the =--
A (Witness Walker] 1 don’t know if it is the

latest, but the SER that was written that determined that if

Farley -~
Q That the program complied with =~
A (Witness Walker) That’s correct, that one,

whatever date that was.

Q That is our ’84 SER.
A [Witness Walker] Okay.
Q And if I understand what you’re saying, it was

deemed at least by you to supercede the other SER’s?

A (Witness Walker] Yes.

Q And in the case of Farley that would mean the two
SER’s issued in ‘83 and the two SER’s issued in ’'817

A (Witness Walker] Of course.

Q But I think to be fair, it looks like what you're
saying is that you didn’t undertake to learn or evaluate or
appreciate for that matter all of the work that went into
ne¢eting these milestones as they came along.

A [Witness Walker] That is not true. At least it
wes my impression that that work was reflected in that '84
SER.

Q I see.

A (Witness Walker)] At least my review of that work
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inadequate gqualification documentation, can the licensee
engage in additional testing or analysis in order to avoid

imposition of a civil penalty, Mr. Luehman?

A [(Witness Luehman) Just give me a secord.
Q Yes. Please take the time you think is
necessary.

[Witness reviewing document, )

MR, HOLLER: 1If the Board please, I’'m going to
have to raise an objection here. 1f the guestion is ==
rather, the issue here isn’t enforcement action taken under
85~15, the issue here is the enforcement action proper, as
it was taken under 88~07. 8o, 1 don’t know if 1 see the
relevancy of what is going to -=-

JUDGE BOLLWERK: Mr. Miller?

MR. MILLER: Well, actually, while I disagree with
the objection for the moment, 1’11 withdraw the question and
we’ll pick it up when we get to that,

JUDGE BOLLWERK: All right,

BY MR. MILLER:

Q Let’s go back to 85-15. We've identified that as
a starting point. And let’s go to 86-15. And can we agree
that it supersedes 85-15? And, for the record, 86-15 is
Staff Exhibit 9 in this Generic Letter 86-15 obviously.
The guestion to the panel is if we’re going to try

to see huw the enforcement policies are developed over time,
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as we’'ve seen how the EQ requirements developed. And we
started with 85-15. And the guestion to you is, didn’'t 86~
15 supersede and further define the enforcement policy for

latest EQ violations?

A [Witness Luehman] That’s, in part what it did,
yes.

Q Tell me what else it did.

A [(Witness Luehman]) 1 think it made clear =-- 85-15

talked, in limited detail, about what a licensee was
supposed to do if they found a deficiency.

I think that B86-15 expanded upen the == in
addition te further defining the enforcament policy,
expanded on what a licensee was suppored to do if they found
a - or, not just if they found, but if they -~ a
qualification problem was found.

Q All right. Well tell re what you mean by that.
What does 86-15 regquire licencees to do f Lhey find a
deficiency?

A [Witness Luehman] Well, they’re supposed to make
a ~~ they’re suppose to come up with or perform -~ put
together, whatever word you want to -- whatever phrase you
want to use as justification for continued operation.

Q And what does that get then in the enforcement
arena?

A [Witness Luehman) It just ~- that just allows
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MR. MILLER: 1If they'’ll stipulate that they have
no reliance whatsoever on the development of the EQ =~
nodified EQ policy, that being predicated on 85-15 and 86~
15, we’ll move on.

Mk, HOLLER: 1If 1 may be heard?

JUDGE BOALLWERK: Surely.

MR. HOLLER: 1I'm not suggesting that this panel
doesn’t have the expertise as to the parts they played in
the develcopment, merely that in the practical application of
86-15.

JUDGE BOLLWERK: Well, on that basis, I take it
we'll recognize that we're talking hypothetically here. And
what that’s worth, 1’11 be frank with you, in terms of a
hypothetical to the decision we’'re going to have to make,
strikes me as tenuous at best,

Go ahead and ask your question.

BY MILLER:

Q Be: sindful of the tenucous nature of it, let’s
see what we can do, And I'm going to jump ahead and then
we’ll back up and show how all this is connected.

Won'’t you agree with me that Generic Letter 88-07
has a Section three in it?

A (Witness Luehman] Yes.

Q Why don’t you get that in front of you and let’s

all look at it.
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Q Do you have thet there?
(Witness Luehman) Yes, 1 do,
MR. HOLLER: If Mr., Miller would idantify more
fully for the record since this is a pertinent -~
MR, MILLER: Sure. We're looking at page 2 of
Staff Exhibit 4 and ve'’re particularly focusing on reman
numeral IIl, EQ violations not sufficliently significant to
merit a civil penalty under the modified policy.
BY MR, MILLER:
- Do you have that?
A [Witness Luehman) VYes.
Q All right, and in that paragraph we have a
gentence that is i ven or eiynt lines down that begins with

the phrase, "However although not in the gqualification

file."
Vo you see that sentence?
A (Witnees Luehman] Yes.
A (Witness Walker) VYes.
Q And it says, in summary, if sufficient data exists

vy is developed during the inspection to demonstr.‘e
gualification, the deficiency is not considered sufficiently
significant for assessment of v'1 penalties.

I summarized it slightly but did I get *he sum and

substance of it?
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r [Witness Luehman) Yes.

A [(Witneus Walker) VYes,

Q Now this panel hes previously saild that on page ==
hold on a minute =~ wur page 4 and 5 of the testimony that

hey swore to today, here it is ==~ tell me if 1 read it
‘ht: While the licensee’s actions to qualify equipment
nfter the discovery of the violation is imfortant collective
actior, the Staff considers in deciding whather to take
furvher enforcement action including assessment -- including
assess ng further civil penalties a licensee’r performance
of new analysis or collection of new data that yield
fortuitously pusitive results does not affect a licensee’s
prior lack of reasonable assurance,
You swore to that testimony this morning, did you
not?

A (Witness Luehman) Thut is correct,

Q All right. What we are going to do now is engage
in an evaluation of the sentence in Section III of E8~-07 and
the sentence in your testimony right here.

Do you understand what our cbjective is for the
remainder ¢f this afternoon?

A (Witneses Luehman) Yes.

Q As an incentive when we do that 1’11 recommend to
the Board that we call it quits for the day.

JUDGE BOLLWERK: A powerful incentive,
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MR, MILLER: The Court Reporter just guit the
miciophone; she wants to go home! All right, let'’s see
what we can do.
BY MR, MILLER:

Q How we are back to 85«15 and 86~15 and what I am
trying to determine is we know that it’s in 88-07, the one
you purport to be enforcing here today.

Did this thought come up in 85«15 or 86~157 Where
did it come from?

A (Withess Potapove)] It evolved as the result of
evaluating numerous findings in the early rounds of the
inspection and the main purpose of it was to define those

instances where sufficient gualification documents were not

available.
Q Okay.
A [Witrness Potapovs] But they were not aval'lable

mainly because the licensee aid not have them fully
developed or they’'re not auditable but there was sufficient
Knowledge in existence either with the licensee or with NRC
inspection team, hopefully both, that the item itself was
gqualifiable., That'’s the term that was evolved.

That means that you could make sufficient judgment
at the time of discovery or shortly thereafter that the itenm
was in fact qualifiable and the documentation was the major

problem that precluded it from being identified as qualified
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. 1 equipment.

2 Q In other words, if it is not a fortuitous event,
k) more on the order of a confirmatory event, then that’s the
4 sost of additional data you understand to be allowed under
s this Section 1117
6 A [Witness Luehman] No, I don’t agree with,
7 completely agree with that statement.
8 Q Welil, wait just a second, 1 didn't ask you the
9 guestion, 1 asked it of Mr. Potapovs.
10 A (Witness Potapovs) 1 am not sure what you meant
11 by fortuitous.
12 Q Sir, leok at your testimony. What did you mean by
13 fortuitous?

. 14 A (Witness Potapove] That if the licensee can
15 provide calculations or analysis during the time of the
16 inspection and the results of that first analysis supports
iy the gqualification, then we would have fortuitous results and
18 the egquipment would be considered te have been gualifiable
19 at the time of discovery.
20 Q Then no civil penalty would be imposed?
21 A [Witress Potapovs)] That's correct.
22 Q Mr. Luehman, do you agree with that statement?
23 It’s the man on your left that just said it.
24 Tell us whether or not you agree with it,
28 A [Witness Luehman)" With regard to the way we
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addressed that when we said “"yield fortuitous results, " 1
think that what we were referring to there is consistent

with what is in Section IV =«

Q Mr. Luehman, do you agree wi*h ==

A (Witness Luehman) =+~ Section IV of the policy.
v == with it, Mr. Luehman?

A (Witness Luehman] I can’t agree or disaoree. 1

can only explain what my position is.

Q You are incapable of telling us whether or not you
agree or disagree.

A (Witness Luehman) I could say that Mr., Potapovs,
if the licensee ~- I agree witn Mr. Potapovs in that when he
states that if the licenses had the data and it was only a
matter of doing an additional calculation on the data or
documenting something that they already had to m.Xe the
point clear that that would not be considered for civil
penalty, that’s correct.

Q All right. How about confirming a pre-existing
conclusion by additional testing, for example?

A (Witness Luehman) 8Section IV of the policy
clearly does not allow additional testing.

If the licensee has to do additional testing to
show that their equipment is in fact qualified, then that's
== that'’s what this statement refers to.

If that test then yields fortuitous results, while
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that’s good for the licensee and we are all glad of that,
but that does not take them out of the realm of civil
peneity.

A [Witness Potapove) Can I clarify my pomition to
the extent that maybe there was misunderstanding as 1
understood from your second guestion,

I think the type of analysis that the licensee
would need to have or perform to avoid the civil penalty,
that would be something that would be not extensive and
something that would merely substantiate the conclusion
during the time the inspection is in progress.

It does not mean that he would send out for
additional complicated seismic analysis,

It means that maybe he has another report in a
data file and all he has to make is some cross references or
make some simiiarity demonstration to the inepector to
convince him that the documentation covers that equipment.

Q All right,

A [Witness Potapovs) It does not mean an extensive
re-analysis of the gqualification basis.

Q You tend to suggest that minor data analysis is
acceptable. Anything beyond just minimum is unacceptable.
How is that?

AI (Witness Potapovs)] That'’s reasonable,

Q Now 1’'’m going to back up to Mr. Luehman. You told
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1711 use is simply that if a licensee makes a best fit curve
on a graph and doesn’t plot the data point on the best fit
curve ocut bayond == out to encompass the envelope, and the
inspector questions that, and let’s say the data point went
out =+ the last data point was 300 degrees and it had to go
ovt to 310, and the inspector loocked at the licensee’s rest
fit analysis, and clearly, that curve could be extended out
to 310, he puts the curve out, he draws the curve down and
demonstrates to the inspector, yes, we didn’t take it far
enough, but he did a quick enhancement to the curve,
clearly, that’s the type of deficiency that we'’re talking
about. The data point was provided, It did not take
extensive analysis, it did not take an extra test, and you
expect the inspector would accept that.

Q All right, So when you and Mr. Potapovs look at
the phrase "1f suificient data exists or is developed,"
you’re talking about just take what you see ~-- in your case,
Mr. luehman, add another line on the curve; in Mr. Potapovs'’
case, a little minor stuff -+« nothing serious. 1Is that how

yori interpret that phase?

A (Witness Luehman) That'’s correct.
A [Witness Potapovs)] That seems reasonable,
Q Okay. And has it always been the case under that

-= at least that philosophy under 86-15 and 85-15, if you

know?
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A [Witness Potapovs) That defini’i'n haes been
applied to all EQ enforcement in classifying ‘he items and
severity level.

Q Okay. And by that, you mean it hsas been applied
going back as far e&s 85-1%, if you know?

A [Witneess Luehman] No, 85«15 and 86~1% were never
applied in enforcement cases.

A (Witness Potapovs] #6~15 really had no
enforcement poiicy clarification in it other than the
operability issues that we discussad.

Q 1 see.

A (Witness Potapove] We were not processing any EQ
enforcement until these guidelinns were pretty much
established, and as a result of _ooking at many of these
inspection results cumulatively, we defined the point at
which a deficiency becomes signi‘icant to give the licensee
benefit of doubt when something “hat was relatively minor
and could be fixed and =~

Q Right then =~

A -~= & body of knowledge existed during the
inspection that the equipment really was qualifiable and we
could be convinced of that, then that was not considered
sufficiently serious to escalate.

Q Okay, I’m going to say it back., let’s make sure

you and ~ understand each other. 1If the body of knowledge
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Q All right,.

A ([Witness Potapovs)] If the inspector had
sufficient knowledge to identify that it was qualifiaple and
could communicate that to the licensee, and they would
jointly develop that basis for that equipment during the
inspection, then this would not be considered significant,

Q Okay.

A (Witness Luehman] That caveat, the knowledge of
the inspector, was in there such that if the inspector knew
-« {f we had a particular licensee that didn’t have, for
instance, a well known industry report that qualified a
piece of equipment and this particular licensee did not have
it in his file, but it clearly existed and qualified that
equipment by itself, you know, then the inspector was within
his latitude to say that that’s well known and, for whatever
reason, you don’t have it.

Q Okay.

A [Witness Potapovs) That'’s a good point. As a
matter of fact, there have been cases where the inspectol
has identified such a report to the licensee during tne
coursge of inspection. The licensee had obtained a telecopy
of the pertinent page of that report during the inspection
and corrected his files to reference that raport.

Q Okay. We keep talking about during the

inspection., Is it your view that additional data developed
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gqualification purposes; am I right so far?

A {Witnhess Potapovs] Yes, and generally, shortly
thereafter would mean that a committment is made during
inspection to provide the specific piece of document to the
inspector to verify.

Q So, you read the phrase, "if data exists or is
developed," your phrase or your interpretation of the phrase
is "developed," really doesn’t mean go out and develop new
information; it means develop something that explains
further, the knowledge you already have?

A (Witness Potapovs) That's correct.

A (Witness Luehman) That’s right, othervise, it
would be in contradiction with Section 1V,

] Okay, and by explaining further, the knowledge
that the licensee already has, let me ask you this question:

If the licensee has reasonable assurance that an
item of equipment will perform its intended function, and an
inspector questions that, under Section IIl, is the licensee
entitled to develop knowledge that explains further, the
basis for ite reasonable assurance?

A (Witness Potapovse) Well, you threw in the
capability of performing its intended function. I guess
jou're 1lluding to operability of the equipment as a JCO,

Q 1 thought there was a part of the gqualification

under 10 CFR 50.49 that required -~
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A [Witness rotapovs) 1If you look at the definition
in Generic Letter 85+-05, that is the document =~

A (Witness Luehman) B85-15,

A (Witness Potapovs) B85«185: I'm sorry. That is the
definition that has been consistently used as ungualified
egquipment, and it states that for purposes of enforcement,
ungualified ecuipment means equipment for which there is not
adequate documentation to establish that this equipment will
perform its intended function in a relevant environment,

Q Okay, let’s make sure we're back on track here,
What I’'m asking you is; if the licensee, using its body of
knowledge that 1t has in existence during the inspection,
develops additional data demonstrating qualification of the
equipment ~- and by that 1 mean what you have said -~
refines this body of knowledge a little bit more, then you
say that’s a Z>~tion 111 candidate and no civil penalty
should be imposed?

A [Witness Potapovse] If the inspector accepts that
information, yes,

Q What I think you'’re saying then is that
gqualification means operability in the intended environment
and also documentation.

A [(Witness Potapovs] Right,

Q Mr., Walker is saying no. You all need to decide

wvhose right on this,
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A [Witness Potapove) Can I back up on that a little
bit? The regional definition for a JCO was a submittal by
the licensee to permit operation with unqgualified equipment
after the deadline. And 1 believe there were a foew
instances where this occurred,

Under those conditions, the licensee, in effect,
was exempted from qualifying that equipment based on the
JCO., And under those conditions, enforcement action would
not be taken., But those JCOs would have bLeen in place
before the deadline,

Actually, when we’re talking about the JCO as used
subsequently and as stated in the Generic Letter 86 whatever

Q Fifteen?

A (Witness Potapove)] Right, That would mean an
identification of ungualified equipment after the deadline,
and under those circumstances, the licensee would have to
determine operability ana compliance with technical
specifications, so the plant and -~ and also consider
reportability under Part 21,

Now, that could be subject to any enforcement
action under the modified policy. It would be a licensee~
discovered, or maybe an NRC~discovered item of non~
compliance in an operating plant where the licensee could

demonstrate further operation of the plant.
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Q Okay. You threw a lot at us., Let’s see if we ca
break it up into some smaller parts so we can grapple with
it. What 1 understand you to be saying is that the Section
111 allowance for additional or sufficient data existing or
developed during the inspection to demonstrate
qualification, should have nothing to do with operability;
is that correct, Mr, Luehman?

A (Witneses Luehman) That'’s right,.

Q Okay, all right, and the concept cof the JCO
applies to whether or not the plant can con*.nue to operate

under its tech specs?

A (Witness Potapovs) That’s correct, with the -~

Q They are two completely different concepts at work
here?

A [Witness Potapove) With the previous

clarification that I mentioned about the JCOs that wvere
granted before the deadline.

Q Does this mean, though, that under the modified
policy, a plant whose equipment is operable will receive
escalated enforcement on the basis that the documents don’t
shov the reality?

A [Witness Luehman) I think that you’‘re a little
bit misstating that. Th: equipment -~ a JCO will define the
equipment to be operable in the condition that i:’s

discovered in.
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In other words, if a plant’s operating at a
hundred percent power and let’s say a deficiency in the
environmental qualifications is discovered at a hundred
percent power, the licensee has a deficiency in the EQ
program. Right away, he knows it’s deficient or it’'s
potentially deficiency with respect to EQ.

Net only does he have to make a determination
whether this is purely something that will affect him if he
should get into an accident environment, which is where the
gualification of the equipment is called on, but he also had
to see if this deficiency that he'’s discovered would affect
the operability of the equipment in the condition he's
presently operating in; in other words, that the equipment
would perform at 100 percent power.

S0, the licensee can, in fact, make a
determination that the equipment -~ its gualification and
its ability to operate in the accident environment, might be
in question, or, in fact, might not =~= or it might not be
able to operate in the accident environment. However, the
equipment might be fully capable of performing at the
present -~ in the present plant conditions, and, therefore,
the licensee can consider some other things, such as to
continue on operating at that present power, the length of
time it’s going to take them to fix it, the other equipment

that they have that can perform that function, whether or






11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

221
collection of new data; is that right? That is your
testimony. 1 ask you if you stand by it.

A (Witness Walker) Wait a minute, I think 1 missed
something there,

Q Yes, sir. 1 read this "is developed" during the
inspection or shortly thereafter -- not in there, but we
have agreed on that -~ 1 read that phrase to mean the
licensee can develop sufficient data to demonstrate
gualification.

) (Witness Luehman] Well, 1 would say that this
statement here is wholly consistent with what’s there,
because if you read the full statement it says, whether to
take further enforcement action, including assessing further
eivil penalties. 1t doesn’t say that ~- that statement does
not say that if data is developed that the civil penalty is
the only result that can happen. There is data that you can
develop, as we have described, that you will get a
viclation., 1t will still be a violation under the modified

policy, or it can be, but it won’'t be assessed a ~ivii

penalty,
Q 1 see.
A (Witness Potapove)] I think we spent gquite a bit

of time “1iscussing the extent of the data to be developed.
And I think that is a factor to be considered.

Q That is what I am trying to focus on, Under this






is, in fac , guslified.

Q vait a minute, let’s halt on the beyond a
reasonable doubt, That'’'s a reasonable stance. We're at
reasonable awvirance,

Look, 1 am not trying to be facetious, 1 know you
all think of yourselves as the EQ police, but let’s stay
awvay from the criminal standard. Go ahead.

1f the data is developed to provide reasonable

assurance, what do you say to that?

A [Mr. Potapovs] Then there would be no escalated
enforcement,

Q And by data do you mean to say sufficient data?

I (Mr. Potapovs] Sufficient in inspector’'s
judgment .

Q And by sufficient data, do you mean to say data

that may not have existed at the start of the inspection but
existed at the end of the inspection?

A (Mr. Potapove) Typically, the data would have
existed, It’'s the manipulation of existing data as opposed
to a generation of new data.

Q Restating your reasonable assurance basis in a
different way?

A (Mr, Potapovs) No, providing an analysis that was
not obvious to everybody that had reasonable understanding

of the EQ process and the EQ technology.
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Q Providing an analysis that was not obvicus to the
ingpector even though it was obvious to you all along?

A [{Mr. Potapovs) I am rot sure if 1 follow you on
that,

Q If the inspector says, 1 don’t understand it, then
you provide a different analysis, It is the same body of
knowledge, you don’t change your understanding, you just use

it to try and convince him; how’s that?

A (Witness Luehman) And that happened during the
inspection.

Q Yer, and if it did you'd say it fits into Section
3.

I [Witness Luehman] Yes,.

Q S0, If you had reasonable assurance that your

components -~ strike that.

May we have two minutes please?

JUDGE BOLLWERK: Yes.

[Counsel conferring off the record,)

MR. MILLER: If there is no objection, we will
propose to adjourn for the day and reconvene in the morning.

MR, HOLLER: No objection.

JUDGE BOLLWERK: Fine, we will adjourn and start
again at 9:00 o’clock tomorrow morning.

{Whereupon, at 4:36 p.m., the hearing was

recessed, to reconvene the following day, Wednesday,
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