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UNITED STATES OF AMERICA oMl
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOAPRD
In the Matter of
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(r |." - P ‘ f
Docket Nos. 50 348- CWP i
ALABAMA POWER COMPANY 50-364-CivP
(Joseph M. Farley Nuclear Plant,
Urits | and 2)

e

\ASLBP NO. 91-626-02-CivP)

NRC STAFF'S MOTION IN LIMINE TO EXCLUDE
IRRELEVANT TESTIMONY SUBMITTED BY ALABAMA POWER COMPANY

INTRODUCTION
The NRC Staff hereby moves the Licensing Board to exclude the portions of Alabama

Power Company's (APCo's) pre-filed direct testimony identified in the Attachment to this
Motion on the grounds that they are irrelevant to the issues in this proceeding. The testimony
in question seeks to introduce evidence regarding (a) the operability of equipment at the Farley
Nuclear Plant found by the NRC Staff to be in violation of the Equipment Quaiification Rule,
10 C.F.R. § 50.49, or (b) the safety significance of an actual failure of that equipment.' These
matters are irrelevant to this proceeding. First, vecause safety significance is inherent with

respect to each item required to b environm ‘ntally qualified pursuant to 10 C.F.R. § 50.49, the

' APCo has pre-filed testimony by several witnesses regarding their opinion of the
operability of, and safety significai.e associated with, individual items of electrical equipment
which the NRC Staff contends di - not ineet the environmental qualification requirements of
10 C.F.R. § 50.49. The parts of APCo's pre-filed direct testimony the NRC Staff moves to
exclude and a brief summary of each part are listed in the Attachraent.
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regulation does not require evaluation of (a) equipment operability’ or (b) the effect of an
individual piece of equipment's failure on an associated system as an element for establishing
the violation, 3econd, in determining a civil penalty, the Modified Enforcement Policy’ directs
the NRC not to consider refinements on opers' .lity arguments such as the actual time the
equipment is required to he operable, #dministrative measures or controls available te ensure the
safety function is accomplished, the degree to which the operability of a system is affected, or,
that through additional analyses or testing, the equipment may be demonstrated to be qua'ified
or qualifiable. Generic Letter 88-07, Enclosure at 3. Thus, the issuc of safety significance or
operability of an individual piece of equipment or system found in violation of the requirements
of 10 C.F.R. § 50.49, as presented in portions of APCo’s pre-filed direct testimeny, is irrelevant
to an enforcement action brought pursuant to the Modified Enforcement Policy for such a

violation.

?  Equipment operability is governed hy the plant Technical Specifications (Tech Specs).
the limiting conditions for operations (LCOs) in the Tech Sp=cs require specific action if
equipment is inoperable, including plant shutdown.

' Ac discussed in n.9 infra, the Commission has approved sever-' modifications to the
NRC Enforcement Policy regarding violations related to 10 C.F R. § 50.49 (Environmental
Qualification of Eiectrical Equipment). The Modified Enforcement Policy applicable to the
Farley enforcement action was proposed to the Commission in SECY-87-255. The Commission
approved the NRC Staff proposal with additional Commission modifications in a January 12,
1988 Staff Requirements Memorandum.



Licensees arc required, pursuant to 10 C.F.R. § 50.49, to establish a program to
envirenmentally qualify electric equipment important to safety, that is, (1) safety-related
electrical equipment, (2) nonsafety-related electrical equiy nent whose failure under postulated
environmental conditions could prevent satisfactory accomplishment of certain enumerated safety
function”, and (3) certain post-accident monitoring equipment. 10 C.F.R. § 50.49(a) and (b).
The rule requires testing of, or experience with, equipment identical or similar to that instal’ed
to show that installed equipment meets its performance specifications under environmental
conditions existing during and following design basis accidents, with analysis to demonstrate
similarity :f the equipment tested was not identical to that installed or the test conditions were
not at least as harsh as the postulated aczident environment. 10 C.F.R. § 50.49(d), {(e), (f), (k),
and (). The rule further requires licensees to have documented that testing and analysis by
November 30, 1985, and maintain records of that documentation. 10 C.F.R. § 50.49(g) and ()).
The rule contains no exception allowing a licensee to dispense with documentation and avoid or
mi 1gate a violation of the rule by performing analysis after the November 30, 1985 compliance

deadline concerning operability or the consequences of the failure o1 the equipment.® In short,

* J0C.F.R. § 50.49(i) providea for applic ~ts for operating licenses granted after
February 22, 1983, but before the environmenta. qualification compliance deadline of
November 30, 1985, to perform analysis to ensure that their plants could operate safely pending
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the existence of any fact that is of consequence 1o the determination of the action more probable

or less probab'e than it would be without the evidence.* Fed. R. Evid. 401,

C. Scope of Proceeding

The scope of an action initiated by the Commission may be limited and defined by the
Commission and the 1ssues in enforcement proceedings may be limited to whether the facts as
stated in an order are true and whether the remedy selected is supported by those facts.® The
Order Imposing a Civil Penaity dated August 21, 1990, which is the basis for the instant
proceeding, clearly limits the scope of the proceeding to whetier the violations alleged by the
NRC Stuaff occurred, and whether the civil penalty imposed by the NRU Staff should be
sustauned on the basis of those violations. Section V of the Order states,

In the event the licensee requests a hearing as provided above, the issues to be

considered at such hearing shall be:

(a)  whether the licensee was in violation of the Commission's requirements

as set forth in the Notice of Violation and Proposed Imposition of Civil

Penalty [dat~d August 15, 1988°, and
(b)  whether, on the basis of such violations, this Order shou!d be sustained,

¢ Cf. Boston Edison Co. (Pilgrim Nuclear Power $tation), CLI-82-16, 16 NRC 44,47
(1982), aff'd, Bellorti v. NRC, 725 F.2d 1380 (D.C. Cir. 1983) (The Commission, citing an
earlier Order suspending construction, Public Service Co. of Indiana (Marble Hill Nuclear
Generating Station, Units | and 2), CLI-80-10, 11 NRC 438, at 441-42 (1980), held that, "[t]he
Commission may limit the 1ssues in enforcement proceedings to whether the facts as sated in
the Order are true and whether the remedy selected is supported by those facts."). Regarding
the authority o define the scope of the proceeding, that is , its agenda and substance, the Court
in Belloni stated, "We have no doubt that, as a general matter, such authority must reside in the
Commission." 725 F.2d at 1381,



Order at 3-4.7

Presiding officers in enforcement hearings reviewing NRC Staff enforcement actions
apply the policy and procedure guidance of the Commission. See Hurley Medical Cenier (One
Hurley Plaza, Flint Michigan), ALJ-87-2, 25§ NRC 219, 224 (1987), See a.s0 Advanced Medical
Svstems, Inc. (One Factory Row, Geneva, Ohio 44041), LBP-91-9, 33 NRC 212, 226 (1991)
(Licensing Board in civil penalty proceeding looked to language of Commission Enforcement
Policy statement 1o find foundation for decision of agency official to levy a violation).
Generally, the Commission's presiding officers # id the Commission, by the terms of the NRC
Enforcement Policy, apply that policy in reviewing enforcement actions. 10 C.F.R. Part 2,

Appendix C, Preamble.

D. Modified Enforcement Policy
For enforcemem actions involving violations of 10 C.F.R. § 50.49, the Commission

approved a Modified Enforcement Policy, promulgated in Generic Letter 88-07, which sets forth

‘he Commission's Maodified Enforcement Policy for certain violations of 10 C.F.R. § 50.49"*

" In its Memorandum and Order of January 3, 1991, the Board reiterated this limited scope
in sating, "The issues to be decided in the hearing are whether APCo was in violation of the
Commission's requirements as set forth in a Notice of Violation and Proposed Imposition of
Civil Penalty of August 1S, 1988, and whether the Order should be sustained.” Memorandum
and Order at 2.

* A Commission policy statement "must be respected by the licensing boards and [the
Appeal Board] unless and until rescinded by the Commission or overturned by the Courts.
Northern States Power Co. (Prairie 1s/and Nuclear Generating Plant, Units 1 and 2), ALAB-455,

(continued. ..)
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Significantly, the Modified Enfurcement Policy does not allow consideration of analysis offered
10 show (1) that a system with unqualified equipment could perform its function, or (2) the
effects of the postulated failure of each unqualified item of el;:ctrical equipment important to
safety.® The Mcified Enforce rent Policy states that:

The significance +f the EQ violations is considered when the NRC evaluates the
number of sysiems affected by the EQ violations and determines the EQ violation
category. [Imw MRC will assume, for escalated enforcement cases, that the
unqualified equipment could affect operability of the associated system. The
NRC will not consider refinements on the operability arguments such as the actual
time the equipment is required to be operable, administrative measures o controls
available to ensure the safety function is accemplished, the degree to which the
operability of a system is affected, or, that through additional analyses or testing,
the equipment may be demonstrated to be qualified or qualifiable. This
assumption is made for < forcement purposes in order to reduce the resources
anticipated to be spent by licensees and the NRC to evaluate in detail whether

*(,..continued)
7 NRC 41, 51 (1978), remanded on other grounds sub nom. Minnesota v. Nuclear Regulatory
Commission, 602 F.2d 412 (D.C. Cir. 1979), cited in Mississippi Power & Light Company
rand Gulf Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC 1725, 1732 n.9 (1982).

* Generic Letter 88-07 states the Commission’s Modified Enforcement Policy for those
licensees who were not in compliance with 10 C.F.R. § 50.49 as of the November 30, 198%
environmental qualification deadline. Generic Letter 88-07 followed two previous modifications
10 the NRC Enforcement Policy for violations of 10 C.F.R. § 50.49. Generic Letters 85-15 and
86-15, sent to NRC licensees on August 6, 1985 and September 22, 1986, respectively, set forth
NRC enforcement criteria, which also were approved by the Commission, concerning the
handling of environmental qualification violations. Prior to Generic Letter 88-07, the criteria
provides for the assessment of daily civil penalties of $5,000 per item of unqualified equipment
for each day the plant operaed and the item was ungualified after November 30, 1985, up to
a maximum of $500,000 per item, provided that the licensee, as of that date, clear’y knew or
clearly should have known that it had equipment for which qualification had not been
established.  Generic Letter 85-15, among other things, defined, for the purposes of
enforcement, ungualified equipment as "equipment for which there is not adequate
documentation to establish that this cquipment will perform its intended functions in the relevant
ervironment. "
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represented by those individual violations in order to assess a civil penalty. The Commission
developed Categories A, B, and C based on the extensiveness of the violations, which reflect
the overall pervasiveness and general safety significance of the significant environmental
qualification v.olations.

E. Summary

As set forth above, 10 C.F.R. § 50.49, as 10 viciatiors of the requirements therein  foes
not require the evaluation of equipment operability or the consequence of the failure of an
individual piece of equipment on an associated system as an element for establishing the
violation, and the Modified Enforcement Policy, as to the assessment of a civil penalty for
violations of 10 C.F.R. § 50.49, prohibits the NRC from considering those matters. Thus, the
issue of safety significance or operability for an individual piece of equipment or system found
not 1o be in compliance with the requirements of 10 C.F.R. § 50.49 is irrelevant to an
enforcement action for a violation of 10 C.F.R. § 50.49. For this reason, the pre-filed
testimony listed in the Attachment to this Motion regarding the safety signiticance or operability

of individual items of electrical equipment should be exciuded as irielevant,

L






ATTACHMENT Page 1 of 2

APCo pre-filled direct testimony irrelevant to this proceeding:

Love/Sundergill/Jones p. 60~61, Q & A 51
Messrs. Sundergill and Jones offer testimony regarding the
operability of the V-type terminations based on additional
testing and analyses completed in October 1987 (Wyle Test
Repoit 17947-01).

Love/Sundergill/Jones p. 76«77, Q & A 64
Messrs. Love, Sundergi!! i¢nd Jones offer testimony regarding
the safety significance of the 10 C.F.R, § 50.49% deficiencies
the NRC Staff contends existed with the V-type terminations.

Love/Surdergill/Jones p. 132-134, Q & A 121
Mr. Love of .ers testimony regarding the safety significance of
the terminal blocks which NRC Staff contends did not meet
10 C.F.R., § 50.49 requirements.

Love/Sundergill/Jones p. 177, Q & A 152
Messrs. Love and Sunderquill offer testimony as to the safety
significance of the 10 C.F.R. § 50.49 deficiencies the NRZ
Staff contends existed with the ChicoA/Raychem seals.

Love/Sunaergill/Jones p. 194~195, Q & A 173
Mr. BSunderguill offers testimony regarding the safety
gignificance of the Limitorque Motor Operated Valves which the
NRC Staff contends did not meet 10 C.F.R. § 50.49
requirements.

Love/“undergill /Jones p. 203, Q & A 186
Mr. Sundergill offers testimony regarding the safety
significance if the GEMS level transmitters with reduced
gilicone o0il levels did not function.

Love/Sundergill/Jones p. 215-216, Q & A 203
Mr. Sundergill describes Wyle Test Report 4019%6-1 and
Dr. Robert Bolt's analysis as a basis for concluding that
Violation I.C.4 has no safety significance.

Bolt p. 8, Q & A 11
Dr. Bolt analyzes the operability (lubricating and stay-in-
place function) of Premium RB or mixed grease on fan motors
and room coolers.
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DiBenedetto p. 70-71, Q & A 78 (1st Paragraph)
Mr. DiBenedetto offers testimony regarding the operability of
the V-type terminations based on additional testing and
analyses completed in October 1987 (Wyle Test Report 17947~
01).

DiBenedetto p. 76~77, Q & A 92
Mr. DiBenedetto offers testimony that the V-type terminations
would %“ave functioned even with the 10 C.F.R. § 50.49
deficiencies the NRC Staff contends existed.

DiBenedetto p. 87-88, Q & A 103
Mr. DiBenedetto offers testimony that the 5~to-1 splice
configuration on the hydiogen recombiner would have functio.ed
even with the 10 C.F.R. § 50.49 deficiencies the NRC Staff
contends existed.

DiBenedetto p. 93, Q & A 113
Mr. DiBenedetto offers testimony that the ChicoA/Raychem seals
would have functioned with the 10 C.F.R., & 50.49 documentation
deficiencies the NRC Staff contends existed.

DiBenedetto p. 124, Q & A 157

Mr. DiBenedetto describes analysis of maintenance
documentation as showing that Viclation 1.C.4 has no safety
significance.

DiBenedetto p. 128, Q & A 163
Mr. DiBenedetto offers testimony that the Limitorque Motor
Operated Valves would not be inoperable without the T-drains
the NRC Staff contends were requirec to conform with the test
documentation.

Wocdard p. 6-9, Answer 6.3
Mr. Woodard offers testimony as to the safety significance of
not meeting the documentation requirements of
10 C.F.R. § 50.49.
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