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,

'~ g,%,
, ,

- t
,

~ a< ~ , w?. 7 (Availability of Reference Materials Cited in NRC Publications-
.

,..

Nost documenis ciied in NRC publications w01 be availabIe from one of t'he following sources:
'

'~u
'' ~ A;li (The NRC Public Document,Roorn, 2120 L Street, NWJ,(Lower Level Washington, _DC '.

.;
. . . . - m , ..

. . . .
. . .

,

_ g
520555-0001i y'

y ,,

y'2D ?The Superiritendentfof Document' ; U.S. Government Printind ffice,' P[O[ Box 37082,,b L
s O

, ..
Washi.ngton[DC 20402-9328i

mm: , , . .. . . , ., . . ..
,

23[ iThe Nat.lonalTechnical information Service,E Spring' field iVAi 2216k00021
- .. ~ .;~ . .. .x .

' ' ' -
>

k ( Although the listing that follows. represents the majority of documents cited in NRC publica-
tions,7it is not intended to be'exhaustivw

; Rhferenced| documents' available for '!nspection~and copying for a fee from the NRC Public+''
. Document Room include NRC correspondence and internal.NRC memoranda: NRC bulletins,:

'

,
s

. Ultculars[information notices,Linspection'and investigation noticss: Iicensee event reports; .
'

4

Obndof reports and correspondenc' i Commission papers; and applicant and' licensee docu- . "
e

"ments and correspondence. "'

-
.

.
.

.

The following documents in the NUREG series are available for purchase from the Government
Printing; Office: sformal NRC staff and ' contractor. reports,.NRC-sponsored . conference pro-

7.ceedings internatiorial agreement reports, grantee, reports Dand NRC booklets . and, bro-m

chures, iAls' available are regulatory guides, NRC regulations in the Code of Federal Regula-5o,

J tions,, and Nuclear Regulatory Commission Issuances.,<
, ,

,

; Documents.available from the National Technical information Service include NUREG-seriesi
, 1 reports and technical reports prepared by other Federal agencies and reports prepared by thei

f ' Atomic Energy Commission, forerunner agency to the Nuclear Regulatory, Commission.
. . . ,,

''

Documents available from public and special technical libraries include ' ll;open. literature>

a.

c items, such as bon journal article's, and transactions. Federal Register notices, Federal
and State legislation, and congressional r.eports can usually be obtained from these libraries.

: Documents such as theses, dissertations, foreign reports and translations, and noniNRC con-
forence proc'eedings are available for purchase from the organization sponsoring the publica-
tion cited.

,

, Single copies of NRC. draft reports are available free, to the extent of supply, upon written
~

r

.recuest to the Office of Administration, Distribution and Mail Services Section, U.S. Nuclear '

1 Regulatory Commissirr .ashington DC | 20555-0001. '

; Copies of industry codes and standards used in a substantive manner in the NRC regulatory -*

jprocess are maintained at the NRC Library, Two White Flint North,11545 Rockville Pike Rock- !. ,

E ville, MDe 20852-2738, forbse ti th'e publicE Codes and standards are usually cop'yrightedf, ..

tand rnay be purchased from the originating' organization or, if they are American National
,

.

',
.

.

? Standards,' from the'American National Standards institute 1430 Broadway, New Yor'k, NY. |

*

4 :10018-3308. '
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ABSTRACT

This compilation summarizes significant enforcement actions that have been :

resolved during one quarterly period (April - June 1995) and includes copies
of Orders sent by the Nuclear Regulatory Commission to individuals with
respect to these enforcement actions. It is anticipated that the information
in this publication will be widely disseminated to managers and employees
engaged in activities licensed by the NRC. The Commission believes this
information may be useful to licensees in making employment decisions.
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ENFORCEMENT ACTIONS: SIGNIFICANT ACTIONS RESOLVED
INDIVIDUAL ACTIONS ,

April - June 1995 -

INTRODUCTION

This issue and Part of NUREG-0940 is being published to inform all Nuclear
Regulatory Commission (NRC) licensees about significant enforcement actions i

taken against individuals for the second quarter of 1995. Enforcement actions I

are issued by the Deputy Executive Director for Nuclear Reactor Regulation,
Regional Operation and Research (DEDR), the Deputy Executive Director for
Nuclear Materials Safety, Safeguards, and Operations (DEDS) and the Regional
Administrators. The Director, Office of Enforcement, may act for the DEDR and
DEDS or as directed.

In promulgating the regulations concerning deliberate misconduct by unlicensed
persons (55 FR 40664, August 15, 1991), the Commission directed that a list of
all persons who are e arrently the subject of an order restricting their
employment in licensed activities be made available with copies of the Orders.
These enforcement actions will be included for each person as long as the
actions remain effective. The Commission believes this inforraation may be
useful to licensees in making employment decisions.

The NRC publishes significant enforcement actions involving reactor and
"

materials licensees as Parts II and III of NUREG-0940, respectively.
;
'

1

l

i

l

.

.
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SUMMARIES

INDIVIDUAL ACTIONS

Paul A. Bauman IA 94-020
;

An Order Requiring Notification to NRC Prior to Involvement in NRC-
Licensed Activities (Effective Immediately) was issued August 26, 1994 ,

to the above individual. The action was based on the failure to train
and certify personnel, creation of false records, and providing false
information to the NRC. The Order requires for a period of three years
that the individual provide notice to the NRC of his acceptance of each
employment offer in NRC-licensed activities.

Michael J. Berna IA 94-032

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued November 15, 1994 to the above individual. The
Order was based on inspection and investigation findings which concluded,

that the individual deliberately violated 10 CFR 30.10 by failing to
j

perform field audits of radiographers, creating false audit records, and
requesting others to create false records. The Order removes the Inindividual from NRC-licensed activities for a period of three years.
addition, the individual is to notify the NRC the first time that he
engages in licensed activities following the prohibition period.

Jerome E. Bodian, M.D. IA 94-023

A Confirmatory Order Prohibiting Involvement in NRC-Licensed Activities
(Effective Immediately) was issued September 8, 1994 to the above
individual. The action was based on an inspection and investigation
which concluded that the individual deliberately violated 10 CFR 35.53<

by failing to measure the activity of radiopharmaceuticals prior to
medical use and 10 CFR 30.10 by deliberately providing inaccurate
information to the NRC. The Order prohibits the individual from

Inengaging in NRC-licensed activities for a period of five years.
t.ddition, the individual shall provide notice to NRC the first time
following the prohibition that he engages in NRC-licensed activities.

'

John W. Boomer IA 94-015 ;

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued July 14, 1994 to the above individual. The
Order was based on investigation findings which concluded that the
individual deliberately violated 10 CFR 35.70(e) and 10 CFR 30.10 while
he was President of Chesapeake Imaging Center, Chesapeake, West
Virginia, by failing to conduct weekly surveys for removable ,

contamination. The Order prohibits the individual from engaging in NRC-
licensed activities for a period of three years. In addition, for that

same period he shall provide a copy of the Order to any prospective
employer engaged in NRC-licensed activities, provide notice to NRC the
first time following the prohibition that he engages in NRC-licensed
activities, and cease activities if he is currently involved in NRC-'

licensed activities.
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Robert C. Dailey IA 94-003

An Order Prohibiting Involvement in Certain NRC-Licensed or Regulated
Activities (Effective Immediately) was issued March 22, 1994 to the ,

above individual who was employed by NSSI. The Order would have '

prohibited the individual from participating in NRC-Licensed or
regulated activities for a period of five years. The individual asked
for a hearing and a settlement agreement was entered into on August 10,
1994 between NSSI, Mr. Dailey, and the NRC. According to the agreement,
Mr. Dailey is prohibited from conducting security screening or fitness
for duty activities until March 22, 1996. NSSI agrees that, if
contacted by another person or company considering employing the
individual, it will advise that person or company of the existence of
the agreement and will provide them a copy of the Settlement Agreement.

Jeffrey DeArmond IA 94-033

An Order Prohibiting Involvement in NRC-licensed Activities (Effective
Immediately) was_ issued November 15, 1994 to the above individual. The
Order was based on investigation findings that showed that the above
individual created false records at the request of the radiation safety
officer. The Order removes the individual from NRC-licensed activities
for a period of one year. In addition, the first time following the
prohibition that the individual engages in NRC-licensed activities, the
individual is to notify the NRC.

Richard J. Gardecki IA 93-001

An Crder Prohibiting Involvement in Certain NRC-Licensed Activities was
;issued May 4, 1993 to the above individual. The Order was based on the

deliberate submittal of false information to former employers to obtain-

employment in licensed activities and to NRC investigators. The Order
prohibits the individual, for a period of five years, from being named ,

4

on an NRC license as a Radiation Safety Officer or supervising licensed
activities for an NRC licensee or an Agreement State licensee while,

conducting activities within NRC jurisdiction. It also requires for the
same period notice by copy of the Order to prospective employers engaged
in licensed activities and notice to the NRC on acceptance of employment
in licensed activities.

William K. Headley IA 94-002

An Order Requiring Notice to Certain Employers and Prospective Employers
and Notification to NRC of Certain Employment in NRC-Licensed Activities
was issued March 14, 1994 to the above individual. The Order was based
on the individual's deliberate actions in failing to make daily and
weekly radiation surveys in the nuclear medicine department where he is
employed-and falsifying NRC-required records to make it appear that the
surveys had, in fact, been performed. The violations continued over a
period of approximately two and a half years. The Order requires that
the individual notify the NRC, for a period of two years, if he is
currently employed or accepts employment involving NRC-licensed
activities with any employer other than the licensee where the
violations occurred and that he provide a copy of the Order to such
employers and prospective employers.
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William Kimbley IA 95-016
Ms. Joan Kimbley IA 95-015

A Confirmatory Order was issued June 12, 1995 based on an investigation
which concluded that Midwest Testing, Inc., through its president,
deliberately violated NRC requirements by: (1) allowing operators to use
moisture density gauges without personnel monitoring devices, (2) not

i
' performing leak tests of two moisture density gauges, (3) not requesting

a license amendment to name a new Radiation Protection Officer, (4)
storing licensed material at an unauthorized location, and (5) allowing
moisture density gauges to be used with an expired license. The ;

investigation also concluded that the licensee's General
'

Manager / Treasurer (the wife of the licensee's president) deliberately
violated items (1), (2), and (5) above. The Order prohibits both the4

president and the General Manager / Treasurer, as well as Midwest Testing,
Inc. and any successor entity, from applying to the NRC for a license
and from engaging in, or controlling, any NRC-licensed activity for a
period of five years.

f

William F. Kusmik IA 94-022

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
|

Immediately) was issued September 7, 1994 to the above individual. The
|

Order was based on the individual providing false or misleading
information to the NRC in a letter in response to a Notice of Violation'

| and directing an employee to fabricate false records of NRC-required
wipe tests. The Order (1) prohibits the individual from being an'

authorized user and from acting as an RSO for a period of one year
(however, he is permitted to perform NRC-licensed activities under the
direct supervision of an authorized user), (2) requires the individual,
for a period of three years to notify the NRC within 20 days of the,

'

acceptance of an employment offer involving NRC-licensed activities.

Larry S. Ladner IA 94-019 |
>

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued August 26, 1994 to the above individual. The

action was based on the individual's failure to supervise radiographer's
assistants performing licensed activities, falsifying a large number of
quarterly personnel audits and providing false information to NRC ;

officials. The Order prohibits the individual from engaging in NRC-
licensed activities for a period of three years and for a two year
period after the prohibition has expired, requires him to provide notice
to the NRC when he will be involved in NRC-licensed activities.,

Stephen Mignotte IA 94-014

A Notice of Violation and Order Prohibiting Involvement in 10 CFR Part'

55 Licensed Activities (Effective Immediately) was issued June 28, 1994
to the above individual. The actions are based on the individual
performing licensed duties while under the influence of illegal drugs
and submitting a false urine sample under the reactor licensee's
fitness-for-duty program. The Order prohibits the individual from
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serving as licensed reactor operator for a period of three years from
the dah! of the Order, and for the same period of time, requires that he
notify prospective employers involved in NRC-licensed activities of the
existence of the Order.

Sean G. Miller IA 94-008
1

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued April 21, 1994 to the above individual. The i

Ordermas based on an action taken by the individual during and
following a rod mispositioning event at Dresden on September 18, 1992,
while he was employed as the Qualified Nuclear Engineer at the Dresden
Nuclear Station. The individual's actions included an attempt toa

conceal the occurrence of the event. The Order prohibits the individual
for three years from the date of the Order from engaging in activities
licensed by the NRC. After the three year prohibition the individual
shall provide notice to the NRC of acceptance of any employment in NRC-
licensed activity for an additional two year period.

Thomas A. Nisbet IA 94-031

An Order Prohibiting Involvement in NRC-licensed Activities (Effective
Immediately) was issued October 31, 1994 to the above individual. The
Order was based on inspection and investigation findings which concluded
that the individual deliberately violated NRC requirements by failing to
properly supervise a radiographer's assistant and by providing false
information to a licensee. The Order prohibits the individual from
engaging in NRC-licensed activities for a period of one year. In
addition, the first time following the prohibition that the individual
engages in NRC-licensed activities, the individual is to notify the NRC.

Richard E. Odegard IA 94-018

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued August 26, 1994 to the above individual. The
action was based on the individual providing false testimony to the NRC,
and deliberately failing to train and certify employees in radiation
safety as required by the license conditions. The Order prohibits the
individual from engaging in NRC-licensed activities for a period of five
years and after the prohibition has expired requires him to provide
notice to the NRC of acceptance of any employment in NRC-licensed
activity for an additional five year period.

Douglas D. Preston IA 94-004

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective
Immediately) was issued April 5, 1994 to the above individual. The
action was based on the individual's falsification of information on his
application for unescorted access to the licensee's Duane Arnold Energy
Center. When interviewed by the investigators, the individual admitted
that he had falsified his criminal history and indicated he would do so
again. The Order prohibits the individual from involvement in licensed
activities for a period of five years.

-
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Forrest L. Roudebush IA 95-013-

i An Order Prohibiting involvement in NRC-Licensed Activities and )

Requiring Certain Notification to NRC was issued March 3, 1995 to the i
: Jabove individual. The action was based on investigations.that found

that the individual was responsible for deliberate violations of NRC |
.

'

requirements, including providing inaccurate information to NRC
inspectors and investigators, and that he was untruthful in hisi

testimony before the Atomic Safety and Licensing Board. The Order
prohibits the individual from becoming involved in licensed activities

i for a period of five years from the date that the NRC staff issued an
immediately effective Order suspending the license of the company-
'(October 17,1991). After the five year prohibition the individual;

shall provide notice to the NRC of acceptance of any employment in NRC-i

licensed activity for an additional five year period.
3

George D. Shepherd IA 93-002

| An Order Prohibiting Involvement in Certain NRC-Licensed Activities was
issued October 27, 1993 to the above individual. The Order was based on
the individual deliberately failing to wear an alarm ratemeter, failing ,

'

to post boundaries, and-failing to perform radiation surveys of the
exposure device and guide tube during the performance of radiographicj
operations on July 1,1992. The Order prohibits the individual for a4

period of two years from performing, supervising, or engaging in any way
in licensed activities under an NRC license, or an Agreement State

;
license when activities under that license are conducted in areas of NRC'

i jurisdiction. For a period of two years after the prohibition the
I

individual shall be required to notify the NRC of his employment by any
| person engaged in licensed activities under an NRC_or Agreement State
; license, so that appropriate inspections can be performed. During that

.

same period the individual is also required to provide a copy of the
j Order to any person employing him and who holds an NRC license or an

Agreement State license and performs licensed activities in NRCi

jurisdiction.

Guillermo Velasquez, M.D. IA 94-013

A Confirmatory Order was issued June 3, 1994 to the above individual.
The action was based on the individual's deliberate use of a Sr-90 eye
applicator after his license had expired and providing false information j

to the NRC. The Order prohibits the individual's participation in i
'

licensed activities for a period of three years and requires the
individual to notify the NRC the first time he engages in licensed
activities after the prohibition period has ended.

David Tang Wee IA 94-006

An Order Prohibiting Involvement in NRC-Licensed Activities.(Effective
Immediately) was issued April 21, 1994 to the above individual. The
Order was based on an action taken by the individual during and
.following a rod mispositioning event at Dresden on September 18, 1992,
while he was employed as the Station Control Room Engineer at the
Dresden Nuclear Station. The individual's actions included an attempt
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to conceal the occurrence of the event. The Order prohibits the individual
for three years from the date of the Order from engaging in activities
licensed by the NRC. After the three year prohibition the individual shall
provide notice to the NRC of acceptance of any employment in NRC-licensed
activity for an additional two year period.

Rex Allen Werts IA 94-035

An Order Prohibiting Involvement in NRC-Licensed Activities and
Unescorted Access (Effective Immediately) was issued December 12, 1994
to the above individual. The action was based on an investigation that
concluded that the above individual had deliberately falsified his
identity to gain employment and unescorted access to the Brunswick
facility. The Order prohibits the individual from engaging in NRC-
licensed activities and from gaining unescorted access to protected and
vital areas of NRC-licensed facilities for a period of three years.
After the three year prohibition the individual shall provide notice to
the NRC of any employment in NRC-licensed activity for an additional
five year period.

|

|

|

|

|
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IA 94-020

Mr. Paul A. Bauman
(HOME ADORESS DELETED
UNDER 10 CFR 2.790)

Dear Mr. Bauman

SUBJECT: ORDER REQUIRING NOTIFICATION TOilRC PRIOR TO INVOLVEMENT IN NRC-
LICENSED ACTIVITIES (EFFECTIVE IMEDIATELY)

The enclosed Order Requiring Notification of involvement in NRC-Licensed
Activities (Effective Immediately) is being issued as a consequence of your
actions while employed by the American Inspection Company, Inc., (AMSPEC)
between late 1989 and March 1, 1992. The NRC Office of Investigations (01)
conducted an investigation and concluded that you deliberately: (1) falsified
employee training records of numerous radiography employees of AMSPEC; (2)'
failed to train numerous radiography employees of AMSPEC; (3) provided
examinees with answers to examination questions and personally aided and
assisted employees in order to achieve required test scores; (4) provided
false information to the Commission regarding the qualification of AMSPEC
employees in an NRC license amendment application; (5) falsified records of
quarterly personnel radiation safety audits; and (6) submitted false i

information regarding the training and riualification of two individuals to the
Commission in an application for an NRC license renewal. As detailed in the
eaclosed Order, your actions caused AMSPEC to be in violation of 10 CFR 10.9,
34.11, and 34.31 of the Commission's requirements.

Your assistance to the United States Attorney in his development of cases
against others is appreciated. As a result, we are not prohibiting you from
working in NRC-licensed activities. However, we believe that it is
appropriate that the NRC be notified when you become involved in NRC licensed
activities. Therefore, the enclosed order is '>eing issued to you. Failure to-

comply with the provisions of this Order may result in civil or criminal;

sanctions.

| Questions concerning this order should be addressed to Mr. James Lieberman,
Director, Office of Enforcement, who may be reached at (301) 504-2741.

!

:

:

.

:

)
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Paul A. Bauman 2

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
this letter and the enclosure will be placed in the NRC's Public Document
Room.

Sincerely,
' h_ L:n
ames Lieberman, Director
ffice of Enforcement

Enclosures:
1. Order
2. Synopsis
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UNITED STATES
NUCLEAR REGULATORY COMMISSh

In the Matter of. )
) [A 94-020

Paul A. Bauman )
)

ORDER REQUIRING NOTIFICATION PRIOR TO
INVOLVEMENT IN NRC-LICENSED ACTIVITIES

(EFFECTIVE IMMEDIATELY)
i

! |
<

Paul A. Bauman has been employed in the field of industrial radiography since

approximately 1981. In April 1987, Mr. Bauman was hired by the American |
|

Inspection Company, Inc., (Licensee or AMSPEC). AMSPEC held Materials license'

No.12-24801-01 (License) issued by the Nuclear Regulatory Commission (NRC or

Commission) pursuant to 10 CFR Parts 30 and 34. This license authorized the !

conduct of industrial radiography activities in accordance with specified

conditions. On April 30, 1997., the License was suspended as a result of

significant safety vioistions and related safety concerns. Mr. Bauman was a

Vice President and Radiation Protection Officer of AMSPEC when a majority of

the violations discussed below occurred.

|

!!

Between August 22, 1991 and November 12, 1992, the NRC Office of

Investigations conducted an investigation of licensed activities at AMSPEC.

During the course of this investigation, the License was suspended because a

significant number of safety violations were uncovered. In addition, the

investigation revealed that Mr. Bauman, in his capacity as a Vice President

and Radiation Protection Officer of AMSPEC, deliberately: (1) falsified

employee training records of numerous radiography employees of AMSPEC; (2)

failed to train and certify numerous radiography employees of AMSPEC; (3)
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provided examinees answers to examination questions and personally aided and

assisted employees in order to achieve required test scores; (4) provided,
j

with co-conspirator Daniel McCool, false information to the Commission

regarding the qualification of AMSPEC employees in an NRC license amendment

application; (S) falsified records of quarterly personnel radiation safety

audits; and (6) submitted false information regarding the training and

qualification of two individuals to the Commission in an application for an

NRC license renewal.

10 CFR 34.31(a) provides that a licensee shall not permit any individual to

act as a radiographer until such individual: (1) has been instructed in the

subjects outlined in Appendix A of 10 CFR Part 34; (2) has received copies of

and instruction in NRC regulations contained in 10 CFR Part 34 and in the

applicable sections of 10 CFR Parts 19 and 20, NRC license (s) under which the

radiographer will perform radiography, and the licensee's operating and

emergency procedures; (3) has demonstrated competence to use the licensee's

radiographic exposure devices, sealed sources, related handling tools, and

survey instruments; and (4) has demonstrated understanding of the instructions

in this paragraph by successful completion of a written test and field

examination on the subjects covered. AMSPEC submitted a Radiation Safety

Manual as a part of its license application dated September 20, 1986. A part

of this manual prescribes the licensee's employee training program to satisfy

the requirements of Appendix A of 10 CFR Part 34. This manual was

incorporated as a part of 1.icense Condition 17 of the AMSPEC license. In

addition, 10 CFR 34.11(d)(1) requires, in part, that an applicant have an

inspection program that includes the observation of the performance of each

radiographer and radiographer's assistant during an actual radiographic

NUREG-0940, PART I 4
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operation at intervals not to exceed three months. AMSPEC had an approved

audit program that was incorporated as part of License Condition 17 to meet

the requirements of 10 CFR 34.ll(d)(1). 10 CFR 30.9(a) requires, in part,

that information provided to the Commission by a licensee, or information

required by the Commission's regulations to be maintained by the licensee,
|

shall be complete ano accurate in all material respects. 10 CFR 30.10(a)
|

requires, in part, that any licensee or any employee of a licensee may not:
|

~

(1) engage in deliberate misconduct that causes a licensee to be in violation j

)
of any rule, regulation, order, or term of any license, issued by the

|

Commission, or (2) deliberately submit to the NRC information that the person

submitting the information knows to be incomplete or inaccurate in some

respect material to the NRC.

Between late 1989 and March 1, 1992, Mr. Bauman deliberately caused AMSPEC to

violate 10 CFR 34.31 by failing to train and certify numerous radiography

employees of AMSPEC as required and caused ASMPEC to violate 10 CFR 30.9 by

deliberately falsifying training records to show that numerous employees of

AMSPEC stationed at the Hess facility on St. Croix were properly trained in

radiation safety. During 1990 and 1991, Mr. Bauman violated License Condition

17 by providing unauthorized and improper aid to AMSPEC employees taking

radiation safety examinations in that Mr. Bauman: (1) allowed the use of

reference material during closed-book examinations; (2) permitted examinees to

complete examinations in an untined, unmonitored setting; and (3) directly

provided the examinees with answers to test questions. In June of 1990, Mr.

Bauman caused AMSPEC to violate 10 CFR 30.9 by preparing an NRC license

amendment letter to the NRC that deliberately contained false information

regarding the qualification of three AMSPEC employees. In July and August of
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1991, Mr. Bauman caused AMSPEC to violate 10 CFR 30.9 and 10 CFR 34.11 by

deliberately falsifying records of quarterly personnel radiation safety

audits. In November of 1991, Mr. Bauman caused AMSPEC to violate 10 CFR 30.9

by conspiring with and directing his secretary to physically write answers on

a required radiation safety test by annotating on the test the name of an

AMSPEC employee and placing it in that employee's radiation safety records.

Mr. Bauman violated 10 CFR 30.10 by deliberately submitting false information

regarding the training and' qualification of'two individuals to the Commission

in a December 20, 1991 application for an NRC license renewal.

On December 17, 1992, Mr. Bauman pled guilty to two felony counts. The first

count involved conspiracy to violate 42 U.S.C. 2273 (section 223 of the Atomic

Energy Act). The second count consisted of deliberately providing false

information to the NRC in violation of 42 U.S.C. 2273 and 42 U.S.C. 220lb

(section 161b of the Atomic Energy Act) and 10 CFR 30.9 and 10 CFR 30.10(a)(2)

of the Commission's regulations.

III

The NRC must be able to rely on the Licensee and its employees to comply with

NRC requirements, including the requirement to provide information and

maintain records that are complete and accurate in all material respects. As

a Vice President and Radiation Protection Officer (RPO) of AMSPEC, Mr. Bauman

was responsible for ensuring that the Commission's regulations and License

conditions were met and that records which were required to demonstrate

compliance with the Commission's regulations and License conditions were true

and accurate in all material aspects. Mr. Bauman's deliberate actions in
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causing the Licensee to violate 10 CFR 30.9, 34.11, and 34.31 and License

Condition 17, and his deliberate misrepresentations to the NRC, are

unacceptable and raise a question as to whether he can be relied on at this

time to comply with NRC requirements and to provide complete and accurate I

information to the NRC.

Consequently, the NRC needs the capability to monitor his performance of
'

licensed activities in order to be able to maintain the requisite reasonable

assurance that licensed activities can be conducted in compliance with the
!

Commission's requirements and that the health and safety of the public will be

protected if Mr. Bauman is employed in NRC-licensed activities. Therefore,

the public health, safety and interest require that for a period of three

years from the date of this Order, Mr. Bauman shall notify the NRC of his

employment by any person or entity engaged in NRC-licensed activities to

ensure that the NRC can monitor the status of Mr. Bauman's compliance with the

Comission's requirements and his understanding of his commitment to

compliance. Furthermore, pursuant to 10 CFR 2.202, I find that the

significance of the conduct described above is such that the public health,

safety and interest require that this order be effective imediately.

IV

Accordingly, pursuant to sections 81,161b,1611,182 and 186 of the Atomic

Energy Act of 1954, as amended, and the Commission's regulations in 10 CFR

2.202, 10 CFR 30.10, and 10 CFR 150.20, IT IS HERE8Y ORDERED, EFFECTIVE
|

IPMEDIATELY, THAT: )

1
1
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For a period of three years from the date of the Order, paul A. Bauman

shall: Within 20 days of his acceptance of each employment offer

involving NRC-licensed activities or his becoming involved in NRC-

licensed activities, provide notice to the Director, Office of

Enforcement. U. S. Nuclear Regulatory Commission, Washington, D.C.

20555, of the name, address, and telephone number of the employer or the

entity where he is, or will be, involved in the NRC-licensed activities.

NRC-licensed activities are those activities which are conducted

pursuant to a specific or general license issued by the NRC, including,

but not limited to, those activities of Agreement State licensees

conducted pursuant to the authority granted by 10 CFR 150.20. In the

first notification Mr. Bauman shall include a statement of his

commitment to compliance with regulatory requirements and the basis why

the Commission should have confidence that he will now comply with

applicable NRC requirements.

The Director, Office of Enforcement, say, in writing, relax or rescind any of

the above conditions upon demonstration by Mr. Bauman of good cause.
!

4

V,

in accordance with 10 CFR 2.202, Paul A. Bauman must, and any other person
:

adversely affected by this Order may, submit an answer to this Order, and may-

request a hearing on this Order, within 20 days of the date of this Order.

The answer may consent to this Order. Unless the answer consents to this

Order, the answer shall, in writing and under oath or affirmation,

specifically admit or deny each allegation or charge made in this Order and
,

I

|
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shall set forth the matters of fact and law on which Mr. Bauman or any other

person adversely affected relies and the reasons as to why the Order should

not have been issued. Any answer or request for a hearing shall be submitted

to the Secretary. U.S. Nuclear Regulatory Commission, Attn: Chief. Docketing

and Service Section, Washington, OC 20555. Copies also shall be sent to the

Director, Office of Enforcement, U.S. Nuclear Regulatory Commission,

Washington, DC 20555, to the Assistant General Counsel for Hearings and
,

Enforcement at the same address, to the Regional Administrator, NRC Region II,

101 Marietta Street, N. W., Suite 2900, Atlanta, Georgia 30323, and to .

Paul A. Bauman if the answer or hearing request is by a person other than

Paul A. Bauman. If a person other than Paul A. Bauman requests a hearing,-

that person shall set forth with particularity the manner in which his or her

interest is adversely affected by this Order and shall address the criteria

set forth in 10 CFR 2.714(d).

If a hearing is requested by Paul A. Bauman or another person whose interest

is adversely affected, the Commission will issue an Order designating the time
'

and place of any hearing. If a hearing is held, the issue to be considered at

such hearing shall be whether this Order should be sustained.

.

Pursuant to 10 CFR 2.202(c)(2)(1), Paul A. Bauman, or any other person

adversely affected by this Order, say, in addition to demanding a hearing, at

the time the answer is filed or sooner, move the presiding officer to set

aside the immediate effectiveness of the Order on the ground that the Order,

including the need for immediate effectivene:s, is not based on adequate

evidence but on mere susp'icion, unfounded allegations, or error.
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In the absence of any request for hearing, the provisions specified in

Section IV above shall be final 20 days from the date of this Order without

further order or proceedings. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT

STAY THE IMMEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMISSION

h bb -

ames Lieberman, Director
Office of Enforcement

Dated t Rockville, Maryland
thisJe ay of August 1994
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SYNOPSIS
4

i on August 22, 1991, the Regional Administrator, U.S. Nuclear
Regulatory Commission (NRC) , Region II, requested an
investigation to determine whether officials, managers, and/or,

esployens of The American Inspection Company, Inc. (AMSPEC), the
! licensee, had intentionally violated regulatory and license
1 condition requirements set forth in 10 CFR Parts 20, 30, and 34

and the NRC license of January 15, 1987, respectively. According
to reported allegations, licensee management officials had
permitted unqualified technicians to perform radiography'

operations at the Hess oil Virgin Islands company (HOVIC)
. facility, St. Croix, U.S. Virgin Islands, which had contracted

with ANSPEC for nondeetructive examination services.
Additionally, license,e officials allegedlys (1) discriminated' (involuntary termination) against technicians for reporting

I radiation health and safety concerns, (2) falsified radiation
'

safety training documents, (3) provided falso and misleading
information to the NRC, and (4) used source material in a manner;

not authorized by the license (irradiation of mica).
! The office of Investigations (OI) reviewed the circumstances'of
i the alleged regulatory and license condition violations during
1 which other improprieties by the licensee were identified. The
i investigation by OI did not substantiate that licensee management
i officials had terminated radiography technicians for reporting* radiation health and safety concerns. It was concluded, however,
i that these licensee officials at the HOVIC facility appeared
1 insensitive to employee concerns of all topics, including
I radiation safety, and they were perceived by technicians as
| acting with apparent disregard concerning this issue. Theinvest'igation further determined that licensee officialsi

{ deliberately provided false and misleading radiation safety-
related information to NRC representatives which was pertinent to!

I the regulatory process. The investigation substantiated that the
! licensee, through actions of some radiation protection officers
] (RPCs), deliberately falsified radiation safety training records,
; inserted falso records in technician files to give the impression
; required training was accomplished, and they also conspired to
| conceal these training deficiencies and improprieties from the
; NRC. The investigation surfaced and substantiated the allegation'

that licensee officials and RPos deliberately falsified required
j personnel radiation safety audits and accompanying reports and

they also created audit reports to make complete the radiation!

} safety files of some technicians.
.

I The investigation also disclosed and confirmed numerous instances
of radigraphers' assistants performing radisaphy without,

supervision and the deliberate falsification of sourcei

; utilisation logs to give the appearance that required supervision
; was present, all with the apont knowledge and concurrence of

.!
; licensee management officials. It was also determined during the

investigation that licensee training officials (RPGs) frequently,
1

i
j Case No. 2-91-010R 1
*

i

1

1
)
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f ailed to provida the Operation and Emergency Procedures (C&EP)
Manual to new employees prior to source utilization. The
investigation also determined that some licensee RPos were not
trained, examined, and certified according to Radfat' ion Safety'
Program requi~rements ann KR5PEC officials, including the-

radiation safety officer (RS0) and several RPos, were aware of
some of these violations and failed to correct them. Further, on
at least.cne occasion, the RSO and an RPO conspired to concoct a
plausible explanation for the NRC as to why RPO
examination / certification requirements were violated.

The investigation substantiated the allegation that radioactive
source material was utilized improperly when an AMSPEC night
shift supervisor, in the presence of technicians, radiographed a
mouse during two to three consecutive source exposures at the
HOVIC facility. The OI investigation, and a previous NRC
inspection at the St. Croix location, also revealed instances in
which AMSPEC technicians failed to observe required surveying and
posting activities during radiography operations, actions which
demonstrated either an apparent disregard for regulations and/or
radiation safety training deficiencies. Finally, the
investigation disclosed that the JUBE and other licensee
management officials deliberately failed to perform required,
radiation safety review, evaAussion, and oversight functions and
responsibilities during the past 3 years.

|

i
Case No. 2-91-010R 2

|
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k UNITED STATESy ,

s NUCLEAR REGULATORY COMMISSION !

$
'

wAsmwotoN. o.c. seses. cees

%,
*e..*

November 15. 199!.

IA 94-032 |

l

Michael J. Berna !

[ ADDRESS DELETED l
UNDER10CFR2.790]

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY) )
(NRC INSPECTION REPORT NO. 030-04325-92001) ;

(NRC INVESTIGATION REPORT NO. 3-92-035R)

Dear Mr. Berna:

The enclosed Order Prohibiting Involvement in NRC-Licensed Activities
(Effective Immediately) (Order) is being issued as a consequence of your
actions while employed as the Radiation Safety Officer at the Amoco Refinery, 1

Whiting, Indiana, in 1992. This Order prohibits your involvement in '

'NRC-licensed activities for a period of three years from the date of thii
Order.

Pursuant to section 223 of the Atomic Energy Act of 1954, as amended, any
person who willfully violates, attempts to violate, or conspires to violate,
any provision of this Order shall be subject to criminal prosecution as set
forth in that section.

'

Ouestions concerning this Order may be addressed to Mr. James Lieberman,
Director, Office of Enforcement, who can be reached at (301) 504-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of |

this letter and the enclosure with your home address removed will be placed in
the NRC's Public Document Room. i

FOR THE NUCLEAR REGULATORY COMMISSION
,

ug L. Thompson, .

De ty Executive tre for
Nuclear Materials Saf y, Safeguards

and Operations Support

Enclosures:
1. Order Prohibiting Involvement

in NRC Licensed Activities
2. Notice of Violation and Proposed

Imposition of Civil Penalties to Amoco
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UNITED STATES
NUCLEAR REGULATORY COMMIS$10N

In the Matter of ) IA 94-032
)

MICHAEL J. BERNA )

ORDER PROHIBITING INVOLVEMENT
IN NRC LICENSED ACTIVITIES

(EFFECTIVE IMMEDIATELY)

!

Amoco Oil Company (Amoco or Licensee) was the holder of Byproduct Material

License No. 13-00155-10 issued by the Nuclear Regulatory Commission (NRC or

Commission) pursuant to 10 CFR Parts 30 and 34. The license authorized the

use of byproduct material (iridium-192 and cobalt-60) for industrial

radiography in devices approved by the NRC or an Agreement State. The

facility where licensed materials were authorized for use and storage was,

located at 2815 Indianapolis Boulevard, Whiting, Indiana. The use of licensed

material was authorized at temporary job sites anywhere in the United States

where the United States Nuclear Regulatory Commission maintains jurisdiction

for regulating the use of licensed material. The License was originally

issued on February 4, 1958, and was terminated on October 19, 1993. |

1

Mr. Michael J. Berna performed duties as the Licensee's Radiation Safety

Officer (R50) from March 1990 until he was relieved of those duties on

October 16, 1992.

,
II

.

*

1

|

On July 27, 1992.. the NRC Region !!! office received information that

Mr. Berna had not conducted field audits of radiographers and radiographer's
|

assistants as required by license conditions and that Mr. Berna fabricated

reports for the audits that he did not perform by documenting that the audits

i
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2

had been performed. The NRC conducted an inspection at the Licensee's

Whiting, Indiana, refinery from September 15 to October 9,1992. The NRC

Office of Investigations (0!) subsequently conducted an investigation. The

Licensee conducted an investigation contemporaneously with the NRC inspection

and investigation. Deliberate violations of NRC requirements were identified

as a result of the NRC inspection and the investigation.

' '

Condition 18.A of License No. 13-00155-10 incorporates the statements,

representations, and procedures contained in the license application dated
.

March 28, 1990, item 10.3 of that application required, in part, that

practicing radiographers and radiographer's assistants are to be audited at
'

intervals not to exceed 3 months to meet the requirements of 10 CFR Part 34

and the Licensee's Operating and Emergency Procedures, and that the audits

i should be unannounced insofar as possible. Item 10.5 of that application
.

| required, in part, that certain records he generated and maintained, including

a record of quarterly audits of radiographers and radiographer's assistants.

Mr. Berna admitted to the NRC in a sworn, transcribed interview on October 7,
t

! 1992, that he knowingly failed to perform the required audits and that he

deliberately falsified records to show that audits had been performed on at

least ten occasions (February 6, 10, 12, and 29, April 11, 22, 24, and 29

May 12, and September 1, 1992).

i

in addition, during the September 15, 1992, inspection the NRC inspector asked

Mr. Berna if the field audits of radiographers and radiographer's assistants

were unannounced. Mr. Berna told the NRC inspector that he did not give any

advance notification to radiography personnel. However, the testimony of

J

:
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!

|

|
i
'

3

eight radiographers or radiographer's assistants indicated that Mr. Berna

always informed them when he would be performing an audit.
i

.

Testimony provided by an Assistant Radiation Safety Officer (ARS0) on

November 5,1992, indicated that at the request of Mr. Berna on or about

September 15, 1992, the ARSO falsified at least two records of audits of
.

!

radiographers and radiographer's assistants for May 1992. Also, testimony

provided to 01 by another'ARSO on December'17, 1992, indicated that at the

request of Mr. Berna during August 1991, this ARSO falsified at least two
i

records of audits of radiographers and radiographer's assistants. ;

I

These actions are contrary to the audit requirements and the records

generation and maintenance requirements of the License, and a violation of

10 CFR 30.9(a), " Completeness and Accuracy of Information," and ;

10 CFp 30.10(a)(1) and (2), " Deliberate Misconduct," of the Commission's

regulations.

i

The Licensee conducted an internal investigation and based on the results of

its investigation the Licensee suspended Mr. Berra's employment for one month

without pay. On December 1, 1992, a Confirmatory Order Modifying License
!

(Effective immediately) was issued to the Licensee, which confirmed, among

other things, that the Licensee would prohibit Mr. Berna from participating in

any NRC licensed activities, including the position of RSO.
.

?

b
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III

Based on the above, it appears that Mr. Berna engaged in deliberate misconduct

from August 1991 throJgh approximately September 15, 1992, by failing to

conduct field audits of radiographers and radiographer's assistants at the

interval specified in the NRC Byproduct Material License, and by creating

false records for audits which he did not conduct, thus making the record

appear as though a field 'udit was perfornied at the specified interval. Mr.a

Berna also engaged in deliberate misconduct when he requested two AR50s to

falsify field audit records. Mr. Berna engaged in additional misconduct when

he told an NRC inspector that field audits of radiographers or radiographer's
~

.ssistants were unannounced. Mr. Berna's actions caused the Licensee to be in

violation of the Amoco License, as well as 10 CFR 30.9, and constituted

violations of 10 CFR 30.10 of the Commiss bn's regulations. As the Licensee's

RSO, Mr. Berna supervised the radiation safety program associated with NRC

Byproduct Material License do. 13-00155-10 and was responsible for ensuring

that the Commission's regulations an'd license conditions were met.

Consequently, I lack the requisite reasonable acsurance that licensed

activities can be conducted in compliance with the Commission's requirements

and that the health and safety of the public will be protected if Mr. Ber a

were permitted at this time to be involved in NRC-licensed activities. ,

Therefore, the public health, safety and interest require that Mr. Berna be

prohibited from any involvement in NRC-licensed activities for a period of

three years from the date of this Order. Additionally, Mr. Berna is required

to notify the NRC of his first employment in NRC-licensed activities licensed i

by the NRC following the prohibition period. Furthermore, pursuant to 10 CFR
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2.202, I find that the significance of Mr. Berna's conduct described above is

such that the public health, safety and interest require that this Order be

immediately effective. A longer period was not imposed because of the

issuance of the December 1,1992 Confirmatory Order Modifying License

(Effective immediately).
,

;

A

| IV
,

|

Accordingly, pursuant to sections 81, 161b, 1611, 1610, 182 and 186 of the4

'

Atomic Energy Act of 1954, as amended, and the Commission's regulations in

10 CFR 2.202, 10 CFR Part 30, and 10 CFR Part 34, IT IS HEREBY ORDERED,

EFFECT!vE IMMEDIATELY, THAT:

A. Michael J. Berna is prohibited for three years from the date of this

Order from engaging in NRC-licensed activities. NRC-licensed activities

are those activities that are conducted pursuant to a specific or

general license issued by the NRC, including, but not limited to, those

activities of Agreement State licensees conducted pursuant to the

authority granted by 10 CFR 150.20.

B. The first time Mr. Berna is employed in NRC-licensed activities

following the three-year prohibition, he shall, within 20 days of his

acceptance of the employment offer involving NRC-licensed activities,

notify the Director, Office of Enforcement, U. S. Nuclear Regulatory

Commission, Washington, DC 20555, and the Regional Administrator, NRC

Region 111. The notice shall include the name, address, and telephone

number of the employer or the entity where he is, or will be, involved
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in the NRC-licensed activities. In the first notification. Mr. Berna
' shall include a statement of his commitment to compliance with i

regulatory requirements and the basis why the Commission should have

confidence that he will now comply with applicable NRC requirements.

1

The Director, Office of Enforcement, may, in writing, relax or rescind any of
i

the above conditions upon demonstration by Mr. Btrna of good cause.

V
1
,

|

In accordance with 10 (.FR 2.202, Mr. Berna must, and any other person |

adversely affected by this Order may, submit an answer to this Order, and may
!

request a hearing within 20 days of the date of this Order. The answer may

consent to this Order. Unless the answer consents to this Order, the answer'

j shall, in writing and under oath or affirmation, specifically admit or dany

each allegation or charge made in this Order and shall set forth the matters
|
j of fact and law on which Mr. Berna or other person adversely affected relies

|
and the reasons as to why the Order should not have been issued. Any answer

|
|

'

' or request for a hearing shall be submitted to the Secretary, U. S. Nuclear

f Regulatory Commission, ATTN: Chief, Docketing and Service Section,
! Washington, DC 20555. Copies also shall be sent to the Of rector, Office of

Enforcement, U. S. Nuclear Regulatory Commission, Washington, DC 20555; to

the Assistant General Counsel for Hearings and Enforcement at the same

address; to the Regional Administrator, Region !!!, U. S. Nuclear Regulatory

Commission, 801 Warrenville Road, Lisle, Illinois 60532-4351; and to

Mr. Berna, if'the answer or hearing request is by a person other than

Mr. Berna. If a person other than Mr. Berna requests a hearing, that person

i

d

NUREG-0940, PART I 19

. - - _ _ - - . -_



7

shall set forth with particularity the manner in which Pts or her interest is
,

adversely affected by this Order and shall address the criteria set forth in

10 CFR ?.714(d).

.

If a hearing is requested by Mr. Berna or a person whose interest is adversely'

affected, the Commission will issue an Order designating the time and place of

any hearing. If a hearing is held, the issue to be considered at such hearing
~

shall be whether this Ord'r should be sustained,e

'i

Pursuant to 10 CFR 2.202(c)(2)(i), Mr. Berna,.or any other person adversely

affected by this Order, may, in addition to demanding a hearing, at the time

the answer is filed or sooner, move the presiding officer to set aside the

immediate effectiveness of the Order on the ground that the Order, including

the need for immediate effectiveness, is not based on adequate evidence but on

mere suspicion, unfounded allegations, or error,

'
in the absence of any request for a hearing, the provisions specified in

:

Section IV above shall be final 20 days from the date of this Order without

further order or proceedings. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT

STAY THE IMMEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMMISSION

Hu h . Thompson
De y Executiv re or for
Nuclear Materials ety, Safeguards

and Operations Support

Dated at Rockville, Maryland
this/%ay of November 1994
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2 g.% k UNITED STATESy*
i NUCLEAR REQULATORY COMMISSION
* WASNINGToN, D.C. 30006-0001

\*...*!
P

N 0 0 ~554

Docket No. 030-02551
License No. 29-12417-01'

IA 94-023

Jerome E. Bodian, M.D.
[ HONE ADDRESS DELETED
UNDER 2.790)

,

i
Dear Dr. Bodian:

SUBJECT: CONFIRMATORY ORDER (EFFECTIVE IMEDIATELY),

On June 24, 1993, the NRC sent you a Demand for Information (DFI) based on-

several apparent violations of NRC requirements including (1) administration
of doses to patients without first checking the dose in a dose calibrator, and
(2) making false statements to the NRC during an NRC inspection at your
facility on April 6, 19 2, and subsequent telephone conversation on ApriT 7,'

1992 with NRC staff. The DFI required, in part, that you provide the reasons<

why, in light of the apparent violations described therein, the NRC should not,

i issue an Order that precludes you from any involvement in NRC licensed
i activities in the future.
;

In your sworn response dated July 20, 1993, to the DFI, you: (1) stated that,

! on infrequent occasions, a precalibrated dose of radiciodine was administered
without prior use of a dose calibrator; (2) reiterated a previous request that

' your license be terminated; and (3) pointed out that you have never used the
Englewood Hospital's license on a personal basis and any administration of
radiopharmaceuticals to your patients at the Englewood Hospital was done under'

the supervision of the hospital radiology department.'

'

Based on a NRC Office of Investigation report issued on July 26, 1993, the NRC
.

Staff has determined that you deliberately failed to measure doses before
administration to patients, and deliberately provided inaccurate information'

to the NRC during the April 6, 1992 inspection and the April 7, 1992 telephone
| conversation. A copy of the synopsis of the investigation is enclosed.

Although the NRC issted amendment No. 07 on September 27, 1993, terminatingt

your license, in telephone conversations between Dr. Ronald R. Bellamy of the
NRC Region I office and yourself on July 18,19, and 20,1994, you agreed to

. the issuance of an Order that would confirm that you would not participate in
1 activities licensed by the NRC at any facility for a period of five years, and

would notify the NRC the first time (if any) you engage in licensed activities
after the five year prohibition expires. The enclosed Confirmatory Order
(Effective Immediately) confirms these commitments.

Question concerning the Order say be addressed to Ms. Patricia Santiago,
Assistant Director for Materials, Office of Enforcement, at telephone number
(301) 504-3055.

;

;

,

a

'
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Jeroes E. Bodian, M.D. 2

in accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
this letter, its enclosures, and your response will be placed in the NRC's
Public Document Room.

Sincerely,

I.
'

Hugly . Thompson, .

Dep$tpExecutiveDretorfor
Nkflear Materials y, Safeguards,
and Operations Support

Enclosures:
1. Confirmatory Order (Effective Innedtately)
2. O! Report Synopsis

cc w/encls: .

Public Document Room (PDR)
Nuclear Safety Information Center (NSIC)
State of New Jersey
Englewood Hospital
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SYNOPSIS

On May 22, 1992, the Office of Investigations (01), U.S. Nuclear Regulatory
Comission (NRC), Field Office Region I, initiated an investigation to
determine if the licensee intentionally violated NRC regulations by providing
inaccurate and/or false information to NRC staff during an April 6, 1992,
inspection, and April 7, 1992, telephone conversation. Specifically, the
information concerned the licensee having doses of iodine-131 (1-131) assayed
by a technologist at Englewood Hospital (EH) prior to the administration of
the I-131 to patients.

Based on the evidence. 01 concludes that the licensee deliberately failed to
measure the activity of each radiopharmaceutical dose before medical use. In
addition, the licensee deliberately provided inaccurate and/or false
information to NRC staff during the April 6,~ 1992, inspection and April 7,
1992, telephone conversation.

O! also concludes that the licensee deliberately failed to conduct annual
survey meter calibrations.

There is insufficient evidence to conclude that the licensee deliberately
failed to possess a dose calibrator for the measurement of patient doses.
There is also insufficient evidence to conclude that the licensee deliberately
failed to possess appropriate radiation detection and radiation measurement
survey instrumentation.

1

I

1
|

\

Case No. 1-92-020R 1
i
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UNITED STATES
NUCLEAR REGULATORY CO M ISSION

In the Matter of )
) Docket No. 030-02551

JERMOE E. 800!AN, M.D. ) License No. 29-12417-01
Englewood, New Jersey ) !A 94-023

CONFIRMATORY ORDER (EFFECTIVE IM EDIATELY)

!

Jerome E. Bodian (Licensee or Dr. Bodian) was the holder of NRC License No.

29-12417-01 (License) issued by the Nuclear' Regulatory Cosmission (NRC or

Comunission) pursuant to 10 CFR Parts 30 and 35 on September 11, 1967 and last

renewed in its entirety on August 20, 1990. The License authorized the'

Licensee to possess and use iodine-131 as todido for uptake studies, thyroid

imaging, and the treatment of hypothyroidism and cardiac disfunction. The

License was due to expire on August 30, 1995; however on January 25, 1993, the

| Licensee requested that the License be terminated. The NRC granted this

request for tensination, and Amendment No. 07 was issued to the Licensee on

September 27, 1993, terminating the License.

II

On April 6, 1992, an NRC inspection was conducted at the Licensee's facility

in Englewood, New Jersey. During the inspection, the NRC identified several

violations of NRC requirements, including the failure to possess and use a

dose calibrator to assay therapeutic doses of iodine-131 prior to

administration to patients. Also during the inspection, Dr. Bodlan told the

inspector that he took doses of iodine-131 to Englewood Hospital for

calibration. During a telephone conversation with Region I staff on

April 7, 1992, Dr. Bodian stated that: (1) although he did not possess a dose
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2'

calibrator, he had a technologist at Englewood Hospital perform the dose

measurements for almost all patients he had treated; (2) all measurements of

doses were within g 10 percent of the prescribed dose; and (3) the results of

these measurements were recorded in the patient charts.

Shortly after the inspection, the NRC issued a Confirmatory Action Letter to

the Licensee on April 9,1992, which confimed, in part, the Licensee's

agreement to terminate patient treatments with any radiopharmaceutical

authort:ed by the NRC until such time as the Licensee established, and *

submitted to the NRC for approval, a program that included all of the required

equipment and procedures required by 10 CFR Part 35. Such a program was not

established and patient treatment has not resumed. The NRC Office of

Investigations initiated an investigation on May 22, 1992. Dr. Bodian

requested, in a letter dated January 25, 1993, that the License be terminated.
|

In view of Dr. Bodian's willful failure to adhere to NRC requirements, as well

as the apparently willful failure to provide complete and accurate information

to the NRC, thereby endangering patients to whom the doses were administered,

the NRC needed certain information to deterutne whether there existed

reasonable assurance that Dr. Bodian's activities conducted under other NRC

licenses would be performed safely and in accordance with requirements.

Accordingly, a Demand for Information (DFI) was issued to Dr. Bodfan on June

24, 1993, that requested his to list all NRC licenses on which he was then

listed as an authorized user, and to explain why the NRC should not issue an

order to preclude his from any involvement in licensed activities in the

future.
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On July 20, 1993, Dr. Bodian responded to the Demand for Information stating

that (1) on infrequent occasions a precalibrated dose of radiciodine was

administered without prior use of dose calibrator; (2) a request for

termination of his license (No. 29-12417-01) was made on January 25, 1993; and

(3) his listing (as an authorized user) on the Englewood Hospital license (No.

29-08519-01) was a carry over from years ago, and that any administration of

radiopharmaceuticals to hi.s patients at Englewood Hospital was done under the

supervision of the hospital radiology department.

The NRC O! report issued July 26, 1993 determined that notwithstanding Dr.

Bodlan's statements to the NRC, the doses, with a few exceptions, were not

assayed with a dose calibrator prior to administration, even though Dr. Bodian

was aware that such assays were required. This finding is based on the fact

that although the Licensee's records indicate that 30 todine-131 doses were

provided to patients between January 1990 and April 1992, the NRC has found

that most doses were not assayed for the Licensee in the Hospital's dose

calibrator during that time. This willful failure to adhere to this

requirement, as well as the willful false statements to the NRC during the

inspection on April 6. 1992 and the April 7, 1992 telephone conversation,
i
i constitute violations of 10 CFR 35.53, 10 CFR 30.9, and 10 CFR 30.10.

I

!!!

.

Based on the above, it appears that Dr. Bodlan, the Licensee, engaged in
.

deliberate misconduct that constitutes a violation of 10 CFR 30.10(a)(1) and
i that has caused the Licensee to be in violation of 10 CFR 35.53. It further

.
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appears that Dr. Bodian deliberately provided to NRC inspectors information

that he knew to be incomplete or inaccurate in some respect material to the

NRC, in violation of 10 CFR 30.09 and 10 CFR 30.10(a)(2). Dr. Bodian has

demonstrated an unwillir.gness to comply with Commission requirements. NRC

must be able to rely on its licensees to comply with NRC requirements,

including the requirement to provide complete and accurate information.

W111ful violations are of particular concern to the Commission because they

undermine the Commission's reasonable assurance that licensed activities will

be conducted in accordance with NRC requirements. Dr. Bodian's actions have

raised serious doubt as to whether he can be relied upon to comply with NRC

requirements and to provide complete and accurate information to the NRC.

Consequently, protection of the public health, safety and interest require

that Dr. Bodian be prohibited from engaging in NRC-licensed activities for a

period of 5 years and to notify the NRC prior to resumption of any NRC-

Itcensed activities at any facility after termination of the five year

prohibition.

4

: In telephone conversations on July 18,19, and 20,1994, with Dr. Ronald R.

| Bellamy of the NRC Region ! office, Dr. Bodian agreed not to be involved in

; any NRC-licensed activities for a period of five years, and to notify the NRC
,

prior to resumption of any Itcensed activities at any facility after that five'

|
year prohibition. I find that the Dr. Bodian's commitments as set forth in

that conversation are acceptable and necessary and conclude that with these
i

commitments the protection of the public health and safety is reasonably'

assured. In view of the foregoing, I have determined that the public health1

and safety require that the Dr. Bodian's commitments in the telephone

!

:

i

|
J
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conversations of July 18, 19, and 20, 1994 be confirmed by this Order. Dr.

Bodian has agreed to this action. Pursuant to 10 CFR 2.202, I have also

determined that the significance of the violations described above is such

that the public health and safety require that this Order be immediately

effective.

IV

Accordingly, pursuant to sections 81, 161b, 1611, 1610, 182 and 186 of the

Atomic Energy Act of 1954, as amended, and the Comission's regulations in 10

CFR 2.202 and 10 CFR Parts 30 and 35, IT IS HERE8Y ORDERED THAT:

1. For a period of five years from the date of this Confirmatory Order,

Jerome E. Bodian, M.D., shall not engage in any NRC-licensed activities.

NRC-licensed activities are those activities which are conducted

pursuant to a specific or general license issued by the NRC, including,

but not limited to, those activities of Agreement State licensees

conducted pursuant to the authority granted by 10 CFR 150.20.

2. When, for the first time, Dr. Bodlan is employed in NRC-licensed

activities following the five year prohibition, he shall notify the

Regional Administrator, NRC Region I, 475 Allendale Road, King of

Prussia, Pennsylvania 19406, within 20 days prior to engaging in NRC-

licensed activities, including activities under an Agreement State

license when activities under that license are conducted in areas of NRC
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6

jurisdiction pursuant to 10 CFR 150.20. The notice shall include the

name, address, and telephone number of the NRC or Agreement State

licensee and the location where licensed activities will be performed.
1

The Director, Office of Enforcement, say, in writing, relax or rescind any of

the above conditions upon a showing by Dr. Bodian of good cause.<

V

Any person adversely affected by this Confirmatory Order (Effect1've

!anediately), other than Dr. Bodian, may request a hearing within 20 days of'

its issuance. Any request for a hearing shall be submitted to the Secretary,
4

U.S. Nuclear Regulatory Commission, ATTN: Chief, Docketing and Service
'

Section, Washington, D.C. 20555. Copies also shall be sent to the Director,

Office of Enforcement, U.S. Nuclear Regulatory Commission, Washington, D.C.
I

20555, to the Assistant General Counsel for Hearings and Enforcement at the

same address, to the Regional Administrator, NRC Region I, 475 Allendale Road,

King of Prussia, Pennsylvania 19406, and to Dr. Bodian. If such a person

requests a hearing, that person shall set forth with particularity the manner

in which his or her interest is adversely affected by this Order and shall

: address the criteria set forth in 10 CFR 2.714(d).

:

If a hearing is requested by a person whose interest is adversely affected,

I the Commission will issue an Order designating the time and place of any

:

;
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hearing. If a hearing is held, the issue to be considered at such hearing

shall be whether this Confirmatory Order (Effective imediately) should be

sustained.

Pursuant to 10 CFR 2.202(c)(2)(1), any person adversely affected by this

Order, other than Dr. Bodian, say, in addition to demanding a hearing, at the

time the answer is filed or sooner, move the presiding officer to set aside

the imediate effectiveness of the Order on the ground that the Order,

including the need for imediate effectiveness is not based on adequate'

evidence but on more suspicion, unfounded allegations, or error.

In the absence of any request for hearing, the provisions specified in Section

IV above shall be final 20 days from the date of this Order without further

order or proceedings. AN ANSWER OR REQUEST FOR A HEARING SHALL NOT STAY THE

IMEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMISSION

syy
H Thompson, r.
Dep y Executive Di or for

Nuclear Material faty, Safeguards,
and Operations Support

Dated t Rockville, Maryland
this h day of September 1994

,

.

:1

4
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k UNITED STATES*

[ ] NUCLEAR REGULATORY COMMISSION
'

* ' WASHINGTON, D.C. asseHem

..... au,

|
. .

| IA 94-015

I Mr. John W. Boomer
ADDRESS DELETED

! Dear Mr. Boomer:
i

-

SU8 JECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IlgtEDIATELY)

The enclosed Order Prohibiting Involvement In NRC-Licensed Activities
! (Effective Immediately) is being issued as a consequence of your deliberate
,

violation of 10 CFR 35.70(e) and 10 CFR 30.10 while President of Chesapeake
Imaging Center, Chesapeake, West Virginia. Based on an investigation.

conducted by the NRC's Office of Investigations (01), the NRC staff has'

! determined that you deliberately violated NRC requircaents by failing to
conduct weekly surveys for removable contamination. After being advised by
your staff of the regulatory requirement and the fact that instrumentation was
not available to perfom the required survey, you failed to provide the
required instrumentation and permitted licensed activities to continue. A
copy of the synopsis of the 0! investigation was provided to you by letter
dated December 2, 1993, and again by letter dated February 28, 1994. An

,
#

enforcement conference by telephone was held with you on March 8, 1994. Tise4

summary of this conference was sent to you on March 16, 1994.
;

Such conduct is unacceptable to the NRC. Therefore, after consultation with*

i the Commission, I have been authorized to issue the enclosed Order Prohibiting
Involvement In NRC-Licensed Activities (Effective Immediately). Failure to'

comply with the provisions of this Order say result in civil or criminal
sanctions.

Questions concerning this Order should be addressed to Mr. James Lieberman,
Director, Office of Enforcement, who can be reached at (301) 504-2741.

,

,

1

4

.

i

:

i
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In accordance with 10 CFR 2.790 of the NRC's ' Rules of Practice," a copy of
this letter with your address deleted and the enclosure will be placed in the
NRC's Public Document Room.

Sincerely,

[ /?M 1| /
i Hugh)L. Thompson, .
'

Deputy Executive Dire for
Nuclear Materials Safety, Safeguards

and Operations Support

: Enclosure: Order Prohibiting Involvement In NRC-l.icensed Activities
(Effective lamediately)

cc w/ enclosure
Public Document Room

State of West Virginia, Director
Department of Pubite Health

State of California, Directort

Department of Public Health
All States

Chesapeake Imaging Center, Inc.
11940 MacCorkle Avenue
Chesapeake, West Virginia 25315
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UNITED STATES
NUCLEAR REGULATORY ColeIIS',10N

;

In the Matter of IA 94-015

John W. Boomer
ADDRESS DELETED

{s

ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVEIletEDIATELY) |

1
.

i !

John W. Boomer has been a stuclear medicine " technologist since 1972. On

February 11, 1993, Mr. Boomer, as the President of Chesapeake Imaging Center,
)

i Inc. (CIC or Licensee) applied for an NRC license. On March 23, 1993

Materials License No. 47-25238-01 was issued to CIC by the Nuclear Regulatory

' Commission (NRC or Commission) pursuant to 10 CFR Parts 30 and 35. The

Itcense authorized the possession and use of radiopharmaceuticals for nuclear

medicine activities in accordance with the conditions specified therein. The |

$ Itcense was terstnated this date.

4

!! ;

On July 30, 1993, the NRC conducted an initial inspection of CIC at its

facility located in Chesapeake, West Virginia. As a result of the inspection,

multiple violations of INIC requirements were identified. One specific |

|
violation identified involved the failure to perform weekly surveys for

removable contastnation in the nuclear medicine department between March 24 i

1

and July 30, 1993. As a result of this inspection, a Notice of Violation is

being issued contemporaneously with this Order.
4

J
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Between August 3 and September 30, 1993, an investigation was conducted by the

NRC Office of Investigations (01) to determine if certain violations

identified during the July 30, 1993, inspection were the result of deliberate.

misconduct. Based on investigative findings, the NRC staff concludes that
i Mr. Boomer deliberately caused CIC to violate the requirement to perform the

weekly contamination surveys, after being advised by the CIC facility Manager
1

j and CIC technical consultant that such surveys were required. Mr. Boomer was

aware of the NRC requirement to perfone weekly contamination surveys, yet;

deliberately failed to meet the requirement in violation of 10 CFR 35.70(e)
:

and 10 CFR 30.10.
1

A transcribed telephone enforcement conference between the NRC staff and Mr.

Boomer was held on March 8, 1994. Mr. Boomer indicated during the

enforcement conference that he had significant difficulties in obtaining the

funds from investors and did not recognize the severity of the noncompliance

but rather focused on the needs of patients traveling elles to obtain the

studies. Mr. Boomer also stated during the enforcement conference that he did

accept responsiblitty for not obtaining the equipment in a more timely fashion

and for not notifying NRC and indicated that he would exercise better judgment

in the future. From the discussions at the enforcement conferer e, the staff

believes an order to remove Mr. Boomer from involvement in NRC-licensed

activities is warranted based on (1) the deliberate noncompliance with the

NRC's weekly survey requirement, (2) the fundamental lack of assurance that he

will in the future comply with Commission requirements, (3) his position as

President, (4) his approximate 20 years experience in NRC-licensed activities,
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i and(5)hisdecisiontocontinueoperationsalthoughheknewhewasnotin

| compliance with the weekly survey requirement.
J

| III

,

Based on the above, Mr. Boomer engaged in deliberate misconduct which caused

; the Itcensee to be in violation of 10 CFR 35.70(e). The NRC aust be able to
J

'

rely on the Licensee and its employees to comply with NRC requirements,

! including the requirement to perform weekly contamination surveys. Compitance-

with the NRC requirement to perform weekly contamination surveys is necessary

to protect members of the public as well as Licensee employees froe

| unnecessary radiation exposure that could result from undetected radioactive

1 contamination. Perfoneance of weekly contamination surveys is an important

safety requirement intended to prevent radioactive contamination of patients,

|
employees and other members of the public. Mr. Boomer's deliberate actions in

|
causing the Licensee to violate these requirements have raised serious doubts

j as to whether he can be relied on to be involved in NRC-licensed activities.
:

| 1

I Consequently, ! lack the requisite reasonable assurance that licensed I

| activities can be conducted in compliance with the Commission's requirements
;

{ and that the health and safety of the public will be protected if Mr. Boomer
i

j were permitted at this time to be involved in NRC-licensed activities.

Therefore, the public health, safety and interest require that Mr. Boomer be

i prohibited from any involvement in NRC-licensed activities for a period of
3

three years from the date of this Order, and if he is currently involved with

another licensee in NRC-licensed activities, he must immediately cease such'

;

,

;

i
,

I
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activities, and infom the NRC of the name, address and telephone number of

the employer, and provide a copy of this order to the employer. During this

period Mr. Boomer also shall be required to provide a copy of this Order to

any prospective employer who engages in NRC-licensed activities prior to the

time that Mr. Boomer accepts employment with such prospective employer. The

purpose of this notice is so that any prospective employer is aware of Mr.

Boomer's prohibition from esgaging in NRC-licensed activities. Additionally,

Mr. Boomer is required to notify the NRC of his first employment in

NRC-licensed activities following the prohibition period. Furthermore,

pursuant to 10 CFR 2.202, I find that the significance of Mr. Boomer's conduct
,

described above is such that the public health, safety and interest require

that this Order be imendiately effective.

IV

Accordingly, pursuant te sections 81, 161b, 161c, 1611, 1610, 182 and 186 of

the Atomic Energy Act of 1954, as amended, and the Consission's regulations in

10 CFR 2.202, 10 CFR 30.10, and 10 CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE

!*EDIATELY, THAT:

1. Mr. John W. Boomer is prohibited for three years from the date of this

Order free any involvement in NRC-licensed activities. NRC-licensed

activities are those activities which are conducted pursuant to a

specific or general license issued by the NRC, including, but not

limited to, those activities of Agreement State licensees conducted

pursuant to the authority granted by 10 CFR 150.20.
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2. For a period of three years from the date of this Order, Nr. John W.

i Boomer shall provide a copy of this Order to any prospective employer

who engages in NRC-licensed activities (as defined in 1 above) prior to

his acceptance of employment with such prospective employer. The purpose

I of this requirement is to ensure that the employer is aware of Mr.

! Boomer's prohibition from engaging in NRC-licensed activities.
!

l

3. The first time Nr. Boomer is employed in NRC-Itcensed activities

| following the three year prohibition, he shall notify the Regional
1
j Administrator, NRC Region II, 101 Marietta Street, NW, Suite 2900,

Atlanta, Georgia 30323, at least five days prior to the performance-of

| Ilconsed activities or his being employed to perfom NRC-licensed
I
: activities (as described in 1 above). The notice shall include the
! name, address, and telephone number of the NRC or Agreement State
'

licensee and the location where the Itcensed activities will be

perfoneed.
1

! 4. If Mr. Boomer is currently involved in NRC-Itcensed activities at an

| employer or entity, Mr. Boomer shall, in accordance with Paragraph 1

above, lamediately cease such activities and provide notice within 20

| days of the date of this Order to the ofrector, Office of Enforcement, 1

,

U. S. Nuclear Regulatory Commission, Washington, DC 20555 of the name,

address and telephone number of the employer or entity where the
,

| licensed activities are being conducted. Further, Nr. Boomer shall

! provide a copy of this Order to his employer if his employer is engaged
I

in NRC-Itcensed activities.

,

|

:

i
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The Director, Office of Enforcement, say, in writing, relax or rescind any of

the above conditions upon a showing by Mr. Boomer of good cause.

V

in accordance with 10 CFR 2.202, Mr. Boomer must, and any other person

adversely affected by this Order say, submit- an answer to this Order, and may

request a hearing on this Order, within 20 days of the date of this Order.

The answer may consent to this Order. Unless the answer consents to this

Order, the answer shall, in writing and under oath or aff1reation,

specifically admit or deny each allegation or charge made in this Order and

shall set forth the matters of fact and law on which Mr. Boomer or any other

person adversely affected relies and the reasons as to why the Order should

not have been issued. Any answer or request for a hearing shall be submitted

to the Secretary, U.S. Nuclear Regulatory Commission, Atta: Chief, Docketing

and Service Section, Washington, DC 20555. Copies also shall be sent to the

Director, Office of Enforcement, U. S. Nuclear Regulatory Connicsion,

Washington, DC 20555; to the Assistant General Counsel for Hearings and

Enforcement at the same address, to the Regional Administrator, NRC Region !!,

101 Marietta Street, N. W., Suite 2900 Atlanta, Georgia 30323, and to

Mr. Boomer if the answer er hearing request is by a person other than

Mr. Boomer. If a person other than Mr. Boomer requests a hearing, that person

shall set forth with particularity the manner in which his or her interest is

adversely affected by this Order and shall address the criteria set forth in

10 CFR 2.714(d).
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If a hearing is requested oy Mr. Boomer or a person whose interest is

adversely affected, the Commission will issue an Order designating the time

and place of any hearing. If a hearing is held, the issue to be considered at

such hearing shall be whether this Order should be sustained.
1

Pursuant to 10 CFR 2.202(c)(2)(1), Nr. Sooner, or any other person edversely

affected by this Order, say, in addition to demanding a hearing, at the time,

the answer is filed or sooner, move the presiding officer to set aside the

isseediate effectiveness of the Order on the ground that the Order, including<

the need for tussediate effectiveness, is not based on adequate evidence but on

more suspicion, unfounded allegations, or error. I

i,

In the absence of any request for hearing, the provisions specified in Section

IV above shall be final 20 days free the date of this Order without further

Order or processing. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE

j If01EDIATE EFFECTIVENESS OF THIS ORDER.

I
FOR THE NUCLEAR REGULATORY C0f011SSION

,
Hug L. Thompso , Jr.

| ty Executive 01 o for
Nuclear Naterials Saf , Safeguards and

! Operations Support
i
;

Dated Rockville Maryland
; this/ ay of July 19M
|

,

p

2

1
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UNITED STATES*p-
NUCLEAR REGULATORY COMMISSION I

f
WASHINGTON. D.C. NW54s1

?s ...*e

AIAR 2 2 W.
IA 94-003

Mr. Robert C. Dailey
(Address deleted)

Dear Mr. Dailey:

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN CERTAIN NRC-LICENSED
OR REGULATED ACTIVITIES (EFFECTIVE IMMEDIATELY)

The NRC received Licensee Event Reports from two NRC licensees
indicating that an employee of Nuclear Support Services, Inc.,
(NSSI) had been improperly granted unescorted access at their
plants based on written requests from you certifying that the
individual had met all Fitness for Duty requirements. These
requests belied the fact that the individual had four past drug-
related access denials at other nuclear plants since 1987. When
asked about these matters by an investigator from the NRC Office
of Investigations (OI Report No. 3-91-017) in January 1993, you
stated that you had made the licensees aware of the past access
denials while they were considering the applications for access
authorisation. Additional evidence obtained during the OI
investigation proved this to be a falso statement. Providing
false information to the Commission is a violation of 10 CFR
50.5(a) (2) of the Commission'a regulations.

The enclosed order is being issued because of your violation of
10 CFR 50.5(a) (2) as described in the Order. You must respond to
and comply with the Order. Failure to comply with the provisions

: of this Order may result in civil or criminal sanctions.
Questions concerning this order should be addressed to Mr. James
Lieberman, Director, Office of Enforcement, who can be reached at

j (301) 504-2741.

As a separate matter, an order is being issued to NSSI requiring,
among other things, that NSSI remove you from participation in
NRC-licensed or r e lated activities. A copy of that Order is
enclosed for your information and use. As indicated in that
order, you may respond to the NSSI order.

.

4

:

NUREG-0940, PART.I 40

.



_. . . _ ____ _

Robert C. Dailey -2-

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice,"
a copy of this letter and the enclosure will be placed in the
NRC's Public Document Room.

Sincerely,

.

ames L. Milhoan,

>eputy Executive Director for Nuclear
Reactor Regulation, Regional Operations
and Research

Enclosure: As stated
cc w/ enclosures

Nuclear Support Services, Inc.
SECY

,

1
!

>

.

|1

!

:

)

1

P
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of )
) IA 94-003

Rcbert C. Dailey )
)

ORDER PROHIBITING INVOLVEMENT IN CERTAIN
NRC-LICENSED OR REGULATED ACTIVITIES

(EFFECTIVE IMMEDIATELY)

I

Robert C. Dailey is employed by Nucl' ear Support Services, Inc.

(NSSI) of Hershey, Pennsylvania, as Vice President of Safety.

NSSI provides health physics personnel and support to various

nuclear power plants. Mr. Dailey was the NSSI security Officer

from November 1989 to May 1991. As NSSI Security Officer,

Mr. Dailey was responsible for requesting unescorted access

authorisation for NSSI personnel to wclear power plants which

included complying with the NRC fitness-for-duty (FFD) program

requirements (10 CFR Part 26).
.

II

Mr. Dailey, as a representative of NSSI, provided letters to NRCi

reactor licensees requesting unescorte4 access authorization for

NSSI personnel and certifying that personnel met all FFD and

access authorisation requirements. Licensees use this

information in determining whether the individual should be

granted unescorted access authorization and this information is

therefore material.
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III

.

i

| On August 14, 1991, two NRC licensees (Northern States Power

j company (NSP) and Wisconsin Electric Power Company (WEPC))
i

submitted Licensee Event Reports (LER) to the Commission because

an NSSI employee had been improperly granted unescorted access to

the NSP Prairie Island plant and the WEPC Point Beach plant based
i

j on written requests for such access from Mr. Dailey which stated

f that the employee met all of the FFD requirements for unescorted

access. However, in fact, the employee had four past drug-

| related access denials at other nuclear power pisnts since 1947. 1

i

i Both Licensee Event Reports noted that NSSI was aware of the past

denials.
i

;

i
: An investigation was initiated by the NRC Office of

'
Investigations (OI). T7.c OI investigation concluded that

; Mr. Dailey had sent on three occasions to Point Beach, and one

,

occasion to Prairie Island, letters stating that the person for
t

{ whom he was requesting unescorted access had met all FFD
.

requirements and had no positive drug or alcohol use test results
|

| within the previous five years. The OI investigation concluded
:

j that the letters sent by Mr. Dailey were inaccurate because the

person did have positive drug or alcohol use test results.

j

Despite the statements in the access authorization request

letters, Mr. Dailey told the OI investigator during a January'

',

:

i.

,

Ii

!

!.
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I 1993 interview that he had verbally advised the appropriate NSP

and NEPC security personnel of the past positive test results.

These licensee representatives denied being advised of such

information. Mr. Dailey's statement to the oI investigator,

which was subsequently determined to be false, constitutes a

violation of 10 CFR 50.5(a)(2).
IV

i The NRC must be able to rely on licensee contractor personnel to

comply with NRC requirements, including the requirement to
1

i provide informatici and maintain records that are complete and

accurate in all material respects. Mr. Dailey's deliberate
;

; violation of 10 CFR 50.5 has raised serious doubt as to whether

he can be relied upon to comply with NRC requirements and to

provide complete and accurate information to the NRC, a licensee

or an omployer engaged in NRC-licensed or regulated activites.

Consequently, I lack the requisite assurance that licensed

activities under NRC jurisdiction can be conducted by Mr. Dailey.;

i in compliance with the Commission's requirements. Therefore, I

j have concluded that the public health, safety and interest

'

require that Mr. Dailey be prohibited from participating in NRC-

| licensed or regulated activities for a period of fivs years from
,

the date of this ordsr. In addition, during the same period,

should he seek employment with any person whose operations he

knows or suspects involve any NRC-licensed or rs7ulated

|
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activities, Mr. Dailey is required to give notice of the

existence of this Order to that person to assure that such

employer is aware of Mr. Dailey's history and the restrictions on4

his activities imposed by this Order. Furthermore, pursuant to

10 CFR 2.202, I find that the significance of the conduct

described above is such that the public health, safety and

interest require that'this Order be'immediately effective.

V
1

Accordingly, pursuant to sections 62, 63, 81, 103, 161b, 1611,4

1610, 182, and 186 of the Atomic Energy Act of 1954, as amended,

1 and the Commission's regulations in 10 CFR 2.202, 10 CFR 26.27,
;

and 10 CFR 50.5, IT IS HEREBY ORDERED, EFFECTIVE IMMEDIATELY,

THAT

1. Robert C. Dailey is prohibited for five years from the,

date of this Order from participating in NRC-licensed

or regulated activities.

2. Should Robert C. Dailey seek employment with any person

or entity whose operations he knows or has reason to
,

believe involve any NRC-licensed or regulated

,
activities during the five-year period from the date of

this Order, Mr. Dailey shall provide a copy of this

Order to such person or entity at the time Mr. Dailey
,

1
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is soliciting or negotiating employment so that the

person or entity is aware of the order prior to making
i

; an employment decision.
1

1

i

The Director, Office of Enforcement, nay, in writing, relax or

rescind any of the above conditions upon demonstration by

Mr. Dailey of good cause.

4

1

; VI

i
In accordance with 10 CFR 2.202, Robert C. Dailey must, and any

other person adversely affected by this Order may, submit an

answer to this Order, and may request a hearing on this Order,'

within 20 days of the date of this Ordar. The answer may consent

to this Order. Unless the answer consents to this Order, the
,

answer shall, in writing and under oath or affirmation,

specifically admit or deny each allegation or charge made in this

order and shall set forth the matters of fact and law on which
Robert C. Dailey or other person adversely affected relies and

the reasons as to why the order should.not have been issued. Any

answer or request for a hearing shall be submitted to the

secretary, U.S. Nuclear Regulatory Commission, Attn Chief,

Docketing and Service Section, Washington, DC 20555. Copies also

shall be sent to the Director, Office of Enforcement, U.S.

Nuclear Regulatory commission, Washington, DC 20555, to the

Assistant General Counsel for Hearings and Enforcement at the
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same address, to the Regional Administrator, NRC Region III, 801

Warrenville Road, Lisle, IL 60532-4351, and to Robert C. Dailey,
if the answer or hearing request is by a person other than Robert
C. Dailey. If a person other than Robert C. Dailey requests a

hearing, that person shall set forth with particularity the
manner in which his or her interest is adversely affected by this
order and shall address the criteria set forth in 10 CFR
2.714(d).

If a hearing is requested by Robert C. Dailey or a person whose !

interest is adversely affected, the commission will issue an

order designating the tita and place of any hearing. If a

hearing is held, the issue to be considered at such hearing shall
be whether this order should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(1), Robert C. Dailey, or any other

person adversely affected by this order, may, in addition to

demanding a hearing, at the time the answer is filed or sooner,

cove the presiding officer to set aside the immediate

1offectiveness of the order on the groun,d that the order, '

including the need for immediate effectiveness, is not based on

cdequate evidence but on more suspicion, unfounded allegations,

cr error.
|

; In the absence of any request for hearing, the provisions

cpecified in Section IV above shall be final 20 days from the1

i

i
:
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date of this Order without further order or proceedings. AN
'

ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE IMMEDIATE

EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMMISSION

w L.7//S
ames L. Milhoan"

puty Executive Director for Nuclear
Reactor Regulation, Regional Operations
and Research

Dated a Rockville, Maryland
this ay of March 1994

NUREG-0940, PART I 48



LB P- 94 -35

UNITED STATES OF AMERICA |
NUCLEAR REGULATORY COMMISSION DCCKE7E; ;

USH*C |

ATOMIC SAFETY AND LICENSING BOARD

3d DI 16 P2 .8Before Administrative Judges:

Charles Bechhoefer, Chairman OFFICi.'- .'E[,..v
ggggg,,,,g'~f(',,fjDr. Richard F. Cole :

gg gfcDr. Jerry R. Kline
'

In the matter of

NUCLEAR SUPPORT SERVICES, INC.

EA 93-236: Order Requiring the Docket Nos. EA 93-236
Removal of an Individual IA 94-003 !

'From NRC Licensed or
Regulated Activities and
Order : recting Review of
Personnel Security Files ASLBP Nos. 94-692-05-EA
iEffective Immediately) 94-691-04-EA

RCBERT C. DAILEY

IA 94-IC3: Order Prohibiting
Invcivement in Certain NRC-
Licensed or Regulated
Activities (Effective August 18, 1994
Immediately)

MEMORANDUM AND ORDER
(Arrrovine Settlement Acreement and Terminatine Proceedina)

I
These proceedings involve two enforcement actions

brought by the NRC Staff. The first would have directed ;

Nuclear Support Services, Inc. (NSSI) to remove an

individual from NRC-licensed or regulated activities for

five years. The second would have prohibited that same

individual from participating in NRC-licensed or regulated
I

activities for the same period. Certain near-term

corrective actions were also sought.

9404015
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By Memorandum and Order (Consolidating Proceedings and i

Granting Extension of Time), dated May 4, 1994

' unpublished), we granted the requests for a hearing and

consolidated the two proceedings. On June 27, 1994, we

issued a Notice of Hearing and Prehearing Conference,

59 Fed. Reg. 34454 (July 5, 1994). Following a July 12, ,

1994 prehearing conference,.we issued our First Prehearing

Conference Order (Establishing Initial Discovery Schedules!,

dated July 15, 1994 (unpublished). In that Order, we noted

that at the conference we had urged the parties seriously to

censider se::lement of these proceedings. (On June 21,

1994, pract to the conference NSSI/Dailey advised us that

they had reached a settlement agreement with regard to the

sher:- er relief sought by the Staff and were withdrawing

their requests for a hearing with respect to those aspects

of the Staff's NSSI enforcement order.)

On August 11, 1994, the parties filed a' Joint Motion To

Approve Settlement Agreement and Terminate Proceeding. A

copy of the agreement was attached, and is appended to this

Order. According to the Motion, NSSI and Mr. Dailey have

entered a compromise because they desire to avoid the

expense and hardship of litigation. The Staff believes that

the settlement agreement is in the public interest.

We have carefully reviewed the compromise agreement and

note that it provides a significant degree of the relief

sought by the Staff. We agree with the parties that it is
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: ens stent with the public interest and, consequently, we

orant the Joint Motion, accreve the settlement agreement,

and, ac:ordingly. terminate the proceeding.

17 *S SD ORDERED.

The Atomic Safety and
Licensing Board

Nme o
Charles Bec.4hoefer, g6 airman
ADMINISTRATIVE JUDGE

I
,s 1 .

-
a

Dr. Richard F. Cole :

ADMINISTRATIVE JUDGE

\

N A ss k h d O
pr. Jerry 'R.' Kline
ADMINISTRATIVE JUDGE

Rock'.. .4, MD.
O g'.: n .9, 1994

Attachment: Settlement Agreement

i

!

,
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SETTLEMFNT AGREEhmNT
!

WHEREAS, on March 22, 1994 the Nuclear Regulatory Commission
("NRC") issued an order to Nuclear Support Services, Inc.
("NSSI") captioned "EA 93-236" (59 Fed. Reg. 14429 (March 28,
1994)) (hereafter "NSSI Order"), and issued an order to Robert C.
Dailey captioned "IA 94-003" (59 Fed. Reg. 14688 (March 29,
1994)) (hereafter "Dailey Order"); and

WHEREAS, NSSI and Mr,. Dailey have, answered the NRC's orders.

and have requested a hearing on the orders, and NSSI and the NRC .

Staff later entered into a Settlement Agreement with regard to
Part IV.B of the NSSI Order on June 21, 1994; and

WHEREAS, NSSI and Mr. Dailey have engaged in negotiation and
compromise because they desire to avoid the expense and hardship

; of litigation; and ~~

-

. :

WHEREAS, the remaining issue before the NRC's Atomic Safety
and Licensing Board (" Board"), whether the Dailey Order and Part
IV.A of the NSSI Order should be sustained, need not be
adjudicated because the NRC Staff, Mr. Dailey and HSSI have

1 reached a compromise by which NSSI and Mr. Dailey have agreed to
accept certain restrictions on Mr. Dailey's activities, as

1 described below; and

WHEREAS, the NRC Staff believes that this Settlement
Agreement is in the public interest;

t,

NOW. THEREFORE, in consideration of the mutual promises made
| herein, NSS!. Mr. Dailey, and the NRC Staff agree as follows:

1. NSS* agrees to restrict Mr. Dailey from conducting
security screening or fitness-for-duty activities (10 CFR Partsa

'

26, 50, & 73) until March 22, 1996.

2. NSSI agrees that, if contacted by another person or
company considering employing Mr. Dailey to conduct security
screening or fitness for duty activities (10 CFR Parts 26, 50, &
73) prior to March 22, 1996, NSSI will advise that person of the

:
existence of this Settlement Agreement and will provide them a,

'
copy of this Settlement Agreement.

3. Mr. Dailey agrees that he will not conduct security>

screening or fitness for duty activities (10 CFR Parts 26, 50, &
73) while employed by NSSI or any other person or company prior
to March 22, 1996.

Page 1 of 3
August 10, 1994

;

;
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4. Mr. Dalley agrees that, during the one year period from
March 22. 1996 until March 22, 1997, he will provide notice to
the Director, Office of Enforcement within thirty days after
commencing employment with any organization other than NSSI,
where his duties include responsibilities for conducting security
screening or fitness-for-duty activities (10 CFR Parts 26, 50, &
73).

5. The NRC Staff hereby rescinds and vacates the Dailey
Order and Part IV.A of the NSSI Order.

6. The NRC Staff agrees that Mr. Dailey's role as NSSI's
Vice President Corporate' Safety is consistent with this
Settlement Agreement, in that his duties do not include
responsibilities for conducting security screening or
fitness for duty activities (10 CFR P&rts 26, 50, & 73). .

7 Nothing in this agreement shall be construed so as to
restrict Mr. Dailey from being subject to security' screening or j

fitness-for duty requirements. . |
1

8. NSSI and Mr. Dailey and the NRC Staff agree to file a
joint motien requesting the Board to approve this Settlement |

'

Agreement and terminate the proceeding, pursuant to the
Commission's regulations in 10 CFR 5 2.203. If the settlement

approved or is changed in any substantive mannerAgreement is not
by the Board, it may be voided by any party by giving written
notice to the parties and the Board. The parties agree that
under these circumstances and upon request they will negotiate in
good faith to resolve differences.

9. The perties understand and acknowledge that there has
been any adjudication of any wrongdoing by Mr. Dailey andnotthat this Settlement Agreement is the result of a compromise and

shal'. not f or any purpose be construed: (a) as an admission by

NSSI or Mr. Dailey of any wrongdoing or regulatory violation; (b)
as an admission that the NRC has jurisdiction to issue orders to
NSSI or Mr. Dailey; or (c) as a concession by the NRC Staff that
no violation or wrongdoing occurred or that the NRC lacks
jurisdiction to issue orders to NSSI or Mr. Dailey.

'

10. The parties agree that no inference adverse to either
party shall be drawn based upon the parties having entered into
this agreement.

Page 2 of 3
August 10, 1994
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:N W:7NE28 WMER.8CF, Mr. Dailey, W883 and the NRC staff have<

caused r.his ser.tlement Agreement to be azacuted by their duly'

authertaed repressatatives on'this asth day of August, 1994. ,

,

i
;

| } .2
_

, _ ' J. 2 . __

)
! ass Lieberasa
| rector, Office of Raforcement

.s. h elaar Regulatory Cammission
i Instington, DC 20555

1. c .
aansas c. D&Klog \

vice Presidaat a rporate safety
h elaar support Seavices. Zas. :

West MarXst street
Campbelltous, PA 17010

f-

Jpe/c. Susa
CWissan aat President
Walear support services, Zac.

.

West Market Street |
Campbelltown. FA 17810 ^

Pase 3 of 3
August 10, 1994

NUREG-0940, PART I 54



pesteg
|k UNITED STATES
|.?

0 NUCLEAR REGULATORY COMMISSION
wAswmotoN. O.C. 30ee4001

| {
| %, *'e.e*

" '

[A 94-033

Jeffrey DeArmond
[ ADDRESS DELETED
UNDER 10 CFR 2.790]

SUBJECT: ORDER PROHIBITING INVOLVEt4ENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)
(NRC INSPECTION REPORT NO. 030-04325-92001)
(NRC INVESTIGATION REPORT NO. 3-92-035R)

Dear Mr. DeArmond:

The enclosed Order Prohibiting involvement in NRC-Licensed Activities
(Effective Immediately) (Order) is being issued as a consequence of your
actions while employed as an Assistant Radiation Safety Officer (AR50) at the
Amoco Refinery, Whiting, Indiana, in 1992. This Order prohibits ycur
involvement in NRC-licensed activities for a period of one year from the date
of this Order.
Pursuant to section 223 of the Atomic Energy Act of 1954, as amended, any
person who willfully violates, attempts to violate, or conspires to violate,
any provision of this Order shall be subject to criminal prosecution as set

j

forth in that section.
Questions concerning this Order may be addressed to Mr. James Lieberman,
Director, Office of Enforcement. Mr. Lieberman can be reached at (301) 504-
2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
this letter and the enclosure, with your home address removed, will be placed
in the NRC's Public Document Room.

FOR THE NUCLEAR REGULATORY COMMISSION

ug L. Thompso
O ty Executi trec r for

Nuclear Mater al 5 y, Safeguards
and Operations upport

Enclosures:
1. Order Prohibiting involvement

in NRC Licensed Activities
2. Notice of Violation to Amoco
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UNITED STATES
NUCLEAR REGULATORY COMMISSION ,

in the Matter of ) IA 94-033
)

JEFFREY DEARMOND )

ORDER PROHIBITING INVOLVEMENT
IN NRC LICENSED ACTIVITIES

,

(EFFECTIVE IMMEDIATELY)
'

!

Amoco 011 Company (Amoco or Licensee) was the holder of Byproduct Material
"

License No. 13-00155-10 issued by the Nuclear Regulatory Commission (NRC or

Commission) pursuant to 10 CFR Parts 30 and 34. The license authorized the

use of byproduct material (iridium-192 and cobalt-60) for industrial i

radiography in devices approved by the NRC or an Agreement State. The
'

facility where licensed materials were authorized for use and storage was
,

located at 2815 Indianapolis Boulevard, Whiting, Indiana. The use of licensed

material was authorized at temporary job sites anywhere in the United States !

where the United States Nuclear Regulatory Commission maintains jurisdiction

for regulating the use of licensed material. The License was originally

issued on February 4, ISP), and was terminated on October 19, 1993.

Mr. DeArmond performed duties as an Assistant Radiation Safety Officer (ARS0)

for the Licensee until he was relieved of these duties on October 16, 1992.

!! .

On July 27, 1992, the NRC Region !!! office received information that the

Licensee's Radiation Safety Officer (RS0), had not conducted field audits of

radiographers and radiographer's assistants as required by license conditions

and that he fabricated reports for the audits that he did not perform by
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2

documenting that audits had been performed. The NRC conducted an inspection
;

at the Licensee's Whiting, Indiana, refinery from September 15 to October 9.,

1992. The NRC Office of Investigations (01) subsequently conducted an

investigation. The Licensee conducted an investigation contemporaneously with

the NRC inspection and investigation. Deliberate violations of NRC

requirements were identified as a result of the NRC inspection and the

investigation.

Condition 18.A of License No. 13-00155-10 incorporates the statements,

representations, and procedures contained in the license application dated

March 28, 1990. Item 10.3 of that application required, in part, that -

practicing radiographers and radiographer's assistants are to be audited at

intervals not to exceed 3 months to meet the requirements of 10 CFR Part 34

and the Licensee's Operating and Emergency Procedures. Item 10.5 of that

application required, in part, that certain records be generated and

maintained, including a record of the quarterly audits of radiographers and

radiographer's assistants.

Testimony provided by Mr. DeArmond on November 5, 1992 indicated that at the

request of the RSO on or about September M,1992, Mr. DeArmond falsified at

least two records of audits of radiographers and radiographer's assistants for

May 1992 by generating records for audits that were not performed. This is

contrary to the audit requirements established by Item 10.3 and the record

generation and maintenance requirements established by item 10.5 of the

license application incorporated into the License as Condition No. 18; and

caused the Licensee to be in violation of 10 CFR 30.9(a) and constituted a
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violations of 10 CFR 30.10(a) of the Commission's regulc.tions.

The Licensee conducted an internal investigation and based on the results of

its investigation the Licensee suspended Mr. DeArmand's employment for two

weeks without pay.

I!!

Based on the above, it appears that Mr. DeArmond engaged in deliberate

misconduct during September 1992, when at the request of the RSO, Mr. DeArmond

created false field audit records of radiographers and radiographer's

assistants for audits which had not been performed, thus making the record

appear as though a field audit was performed at the specified interval. Mr.

DeArmond's actions caused the Licensee to be in violation of Items 10.3 and

10.5 of the license application incorporated into the License as Condition No.

18 and 10 CFR 30.9, and constituted a violation of 10 CFR 30.10 of the

Commission's regulations. As an ARSO, Mr. DeArmond supervised the radiation

safety program associated with NRC Byproduct Material License No. 13-00155-10

and Mr. DeArmond was responsible for ensuring that the Commission's

regulations and license conditions were met.

:

Consequently, I lack the requisite reasonable assurance that licensed

activities can be conducted in compliance with the Commission's requirements
'

and that the health and safety of the public will be protected if Mr. DeArmond

were permitted at this time to be involved in NRC-licensed activities.

Therefore, the public health, safety and interest require that Mr. DeArmond be
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4
r

prohibited from any involvement in NRC-licensed activities for a period of one

i year from the date of this Order. Additionally, Mr. DeArmond is required to
,

notify the NRC of his first employment in NRC-licensed activities licensed by ;

the NRC following the prohibition period. Furthermore, pursuant to 10 CFR

2.202, I find that the significance of Mr. DeArmond's conduct described above

is such that the public health, safety and interest require that this Order be
|immediately effective.

IV

I
Accordingly, pursuant to sections 81, 161b, 1611, 161o, 182 and 186 of the |

Atomic Energy Act of 1954, as amended, and the Commission's regulations in

10 CFR 2.202, 10 CFR Part 30, and 10 CFR Part 34, IT IS HEREBY ORDERED,

EFFECTIVE IMMEDIATELY, THAT:

A. Jeffrey DeArmond is prohibited for one year from the date of this Order

from engaging in NRC-licensed activities. NRC-licensed activities are

those activities that are conducted pursuant to a specific or general

licenso issued by the NRC, including, but not limited to *}ose ,

activities of Agreement State licensees conducted pursuant to the

authority granted by 10 CFR 150.20.

B. The first time Mr. DeArmond is employed in NRC-licensed activities

following the one-year prohibition, he shall, within 20 days of his

acceptance of the employment offer involving NRC-licensed activities,

notify the Director, Office of Enforcement, U. S. Nuclear Regulatory
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Commission, Washington DC 20555, and the Regional Administrator, NRC '

Region III. The notice shall include the name, address, and telephone '

,

number of the employer or the entity where he is, or will be, involved

in the NRC-licensed activities. In the first notification, Mr. DeArmond
.

,

;

shall include a-statement of his commitment to compliance with f

regulatory requirements and the basis why the Commission should have I

confidence that he w'ill now comply ' Mh applicable NRC requirements. '

i

The Director, Office of Enforcement, may, in writing, relax or rescind any of' I

the above conditions upon demonstration by Mr. DeArmond of goed cause.

V
,

!

In accordance with 10 CFR 2.202, Mr. DeArmond must, and any other person '

adversely affected by this Order may, submit an answer to this Order, and may

request a hearing within 20 days of the date of this Order. The answer may

consent to this Order. Unless the answer consents to this Order, the answer

shall, in writing and under oath or affirmation, specifically admit or deny

each allegation or charge made in this Order and shall set forth the matters

of fact and law on which Mr. DeArmond or other person adversely affected

relies and the reasons as to why the Order should not have been issued. Any

answer or request for a hearing shall be submitted to the Secretary, U. 5.

Nuclear Regulatory Commission, ATTN: Chief, Docketing and Service Section.

Washington, DC 20555. Copies also shall be sent to the Director Office of

Enforcement, U. S. Nuclear Regulatory Commission, Washington, DC 20555; to

the Assistant General Counsel for Hearings and Enforcement at the same
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address; to the Regional Administrator, Region Ill, U. 5, Nuclear Rei,ulatory

Commission, 801 Warrenville Road, Lisle, Illinois 60532-4351; and to

Mr. DeArmond, if the answer or hearing request is by a person other than

Mr. DeArmond. If a person other than Mr. DeArmond requests a hearing, that

person shall set forth with particularity the manner in which his or her

interest is adversely affected by this Order and shall address the criteria

set forth in 10 CFR 2.714(d). ;

|

;

If a hearing is requested by Mr. DeArmond or a person whose interest is

adversely affected, the Commission will issue an Order designating the time

and place of any hearing. If a hearing is held, the issue to be considered at

such hearing shall be whether this Order should be sustained.

|

Pursuant to 10 CFR 2.202(c)(2)(1), Mr. DeArmond, or any other person

adversely affected by this Order, may, in addition to demanding a hearing, at

the time the answer is filed or sooner, move the presiding officer to set

aside the immediate effectiveness of the Order on the ground that the C car,

including the need for immediate effectiveness, is not based on adequate

evidence but on mere suspicion, unfounded allegations, or error.

i
,

!

!

, .

4
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in the absence of any request for a hearing, the provisions specified in
,

Section IV above shall be final 20 days from the date of this Order without

further order or proceedings. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT

STAY THE IMMEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMMISSION

u h L. Thompso Jr.
De ty Executi D e or for
Nuclear Materi is ety, Safeguards

and Operations Support

Dated Rockville, Maryland
this ay of November 1994

,

5
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go as s.,,

# ** UNITED STATES j
I

i NUCLEAR REGULATORY COMMISSIONc-

WASMOTON. O C. 2WsH001a,
- g .,

e...*,

1
May 4, 1993 |

,

I IA 93-001 (

l

Mr. Richard J. Gardocki |
(Address)

Dear Sir

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN CERTAIN NRC-LICENSED
ACTIVITIES (EFFECTIVE INNEDIATELY)

4 The enclosed order is being issued because of your violations of
i 10 CFR 40.10 of the Commission's regulations as described in the

order.

| Failure to comply with the provisions of this Order may result in
; civil or criminal sanctions. .

! Questions concerning this order should be addressed to Mr. James
! Lieberman, Director, Office of Enforcement, who can be reached at
j (301) 504-2741.
1 In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice",1

a copy of this letter and the enclosures will be placed in the'

i NRC's Public Document Room.

Sincerely,

Nu L. Tho so .

uty Exe ti e rector
;-

Safeguards and operations
r Nuclea ials Safety,

i Support

Enclosures As stated

cc: Allied-signal, Inc.
All Agreement States
SECY

4

|

'

|
.

c

!

i

.
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of )
) IA 93-001Richard J. Gardecki )
)

ORDER PROHIBITING INVOLVEMENT IN CERTAIN
NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

I

Richard J. Gardecki wa's recently emp'loyed by Allied-Signal, Inc.,

Metropolis, Illinois. Allied-Signal, Inc. (Licensee) holds
License No. SUB-526 issued by the Nuclear Regulatory Commission

(NRC or Commission) pursuant to 10 CFR Part 40. The license
authorizes possession and conversion of uranium in accordance

with the conditions specified therein. Mr. Gardecki was employed

by the Licensee from about June 1991 through December 1992 in the

position of Assistant Health Physicist, with responsibilities
involving compliance with NRC requirements for radiation
protection. Under the Licensee's organization and qualifications

requirements, as specified in License Condition No. 9, an

Assistant Health Physicist is required to hold a bachelor's
degree. Failure to have a bachelor's degree holder in that
position constitutes a violation of License Condition No. 9.

II

on October 5-7, 1992, an inspection was conducted at the

Licensee's facility at Metropolis, Illinois, as a result of

concerns raised within the NRC staff as to the education and
,

experience of Richard J. Gardecki. As a result of information
|
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developed in that inspection, an investigation was conducted in

November and December 1992 by the Office of Investigations (OI).

The inspection and investigation revealed that Mr. Gardecki

intermittently took courses at the University of Delaware between

1962 and 1967 and in 1978, but did not accumulate sufficient

credits to earn a bachelor's degree. While employed at the

University of Delaware,between 1977 and 1981, Mr. GErdecki

prepared a transcript that falsely reflected sufficient hours of
credit at that University to entitle him to a Bachelor of Science

degree.

Mr. Gardecki subsequently used the falso transcript to obtain

employment at the University of Nebraska in about 1983, at

Westinghouse Radiological Services Division in about 1985, at
Environmental Testing Inc., in 1988, and at the Licensee in about

June 1991. In each of these positions, Mr. Gardecki was involved |

in activities licensed by the NRC or an Agreement State, pursuant

to an agreement with the NRC under section 274 of the Atomic

Energy Act of 1954, as amended.

In addition, Mr. Gardocki obtained employment as a Radiation |
|Specialist at the NRC in 1987 by submitting a Standard Form 171

(SF171), Application for Federal Esployment, which contained the
same falso information regarding a bachelor's degree at the

University of Delaware. He was allovad to resign his NRC

employment following identification of the falsehood. Also,
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during the OI investigatio;., he r3mitted that he had provided

false information to the NRC regarding prior esployment by
Genaral Dynamics in Denver, Colorado.

>

Further, in a transcribed sworn statement on December 1, 1992,

Mr. Gardecki deliberately provided false information to OI

investigators when he stated that he graduated from the
University of Delaware in 1961. When asked about the University

records indicating that.he had not received a degree, Mr.
,

Gardocki fabricated a story about the University having mixed his
record with that of his brother. He also deliberately provided

false information as to the accuracy of a University of Delaware,

transcript that he had submitted to the Licensee. In a
'

transcribed, sworn statement to OI investigators on December 14,
i 1992, Mr. Gardecki admitted that he had provided falso

information in his sworn statements previously given to OI

investigators on December 1, 1992 concerning his academic record

and applications for employment.
!

|

III

Based on the above, Mr. Gardocki engaged in deliberate

misconduct, which through his amployment (from about June 1991

through December 1992) in a position with educational

requirements that Mr. Gardocki did not meet, caused the Licensee

to be in violation of the organization and qualifications
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i

requirements of License condition No. 9. This is a violation of'

! 10 CFR 40.10. Mr. Gardecki also deliberately provided to NRC

investigators information that he knew to be inaccurate and was

in some respects material to the NRC which also constitutes a

violation of 10 CTR 40.10. As an Assistsnt Health Physicist for

the Licensee, Mr. Gardecki was responsible for performance of

required surveys and keeping of required records, all of which

provide evidence of compliance with Commission requirements. The

NRC must be able to rely on the Licensee and its employees to

comply with NRC requirements, including the requirement to

provide information and maintain records that are complete and
accurate in all material respects. Mr. Gardocki's deliberate

actions in causing this Licensee to be in violation of License
Condition No. 9, a violation of 10 CTR 40.10, and his violation

of 10 CTR 40.10 caused by his deliberate misrepresentations to

the NRC have raised serious doubt as to whether he can be relied

upon to comply with NRC requirements and to provide complete and

accurate information to the NRC or to an employer. Mr.

Gardecki's misconduct (repeated on several occasions over several

years with several employers) caused this Licensee to violate a
Commission requirement; and his falso statements to commission

officials demonstrate conduct that cannot and will not be

tolerated.

Consequently, I lack the requisite reasonable assurance that
licensed activities in NRC jurisdiction can be conducted in
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compliance with the Commission's requirements and that the health

and safety of the public will be protected, if Mr. Gardecki were

permitted at this time to be named as a Radiation Safety Officer
,

(RSO) on an NRC license or permitted to supervise licensed

activities (i.e., being responsible in any respect for any
individual's performance of any licensed activities) for an NRC

licensee or an Agreement State licensee while conducting licensed
activities in NRC jurisdiction pursuant to 10 CFR 150.20.

Therefore, the public health, safety and interest require that
Mr. Gardocki be prohibited from being named on an NRC license as

an RSO or from supervising licensed activities (i.e., being
responsible in any respect for any individual's performance of

any licensed activities) for an NRC licensee or an Agreement
State licensee while conducting licensed activities in NRC

jurisdiction pursuant to 10 CFR 150.20 for a period of five years
! from the date of this Order. In at tion, for the same period,

Mr. Gardocki is required to give notice of tae existence of this

order to a prospective employer engaged in licensed activities,
described below (Section IV, paragraph 2), to assure that such

employer is aware of Mr. Gardacki's previous history. Mr.

Gardocki is also required to notify the NRC of his employment by
any person engaged in licensed activities, described below

(Section IV, paragraph 2), so that appropriate inspections can be
performed. Furthermore, pursuant to 10 CTR 2.202, I find that

the significance of the conduct described above is such that the
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public health, safety and interest require that this order be

immediately effective.

IV

Accordingly, pursuant to sections 61, 81, 103, 161b, 1611, 182

and 186 of the Atomic Energy Act of 1954, as amended, and the

Commission's regulations in 10 CFR 2.202, 10 CFR 40.10, and 10

CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE IMMEDIATELY, THAT:

1. Richard J. Gardecki is prohibited for five years

from the date of this order from being named on an

NRC license as a Radiation Safety officer or from

supervising licensed activities (i.e., being

iresponsible in any respect for any individual's
performance of any licensed activities) for an NRC

licensee or an agreement state licensee while

conducting licensed activities in NRC jurisdiction

pursuant to 10 CFR 150.20.
f

! 2. Should Richard J. Gardocki seek employment with any

person engaged in licensed activities during the five

year period from the date of this order, Mr. Gardecki

shall provide a copy of this order to such person at
the time Mr. Gardecki is soliciting or negotiating'

employment so that the person is aware of the order,
,

| prior to making an employment decision. For the

;

!

.
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purposes of this paragraph licensed activities include

licensed activities of 1) an NRC licensee, 2) an

Agreement State licenses conducting licensed activities

in NRC jurisdiction pursuant to 10 CFR 150.20, and 3)

an Agreement State licensee involved in distribution of

| products that are subject to NRC jurisdiction.

3. For a five y. ear period fro.m the date of this Order,
| Richard J. Gardecki shall provide notice to the

| Director, Office of Enforcement, U.S. Nuclear
(
| Regulatory Commission, Washington, DC 20555, of the

name, address, and telephone number of the employer,

within 72 hours of his acceptance of an employment
offer, involving licensed activities described in

paragraph 2, above.

The Director, Office of Enforcement, nay, in writing, relax or

rescind any of the above conditions upon demonstration by Mr.
Garde :ki of good cause.

V

In accordance with 10 CFR 2.202, Richard J. Gardecki must, and

any other person adversely affected by this order may, submit an

answer to this order, and may request a hearing on this order,
within 20 days of the date of this Order. The answer may consent

to this order. Unless the answer consents to this order, the
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answer shal1, in writing and under oath or affirmation,

specifically admit or deny each allegation or charge made in this

order and shall set forth the matters of fact and law on which

Richard J. Gardecki or other person adversaly affected relies and

the reasons as to why the Order should not have been issued. Any

answer or request for a hearing shall be submitted to the

Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief,

Docketing and Service Section, Washington, DC 20555. Copies also

chall be sent to the Director, Office of Enforcement, U.S.

Nuclear Regulatory Commission, Washingtcn, DC 20555, to the

Assistant General Counsel for Hearings and Enforcement at the-

came address, to the Regional Administrator, NRC Region III, 799

Roosevelt Rd., Glen Ellyn, IL 60137, and to Richard J. Gardecki,

if the answer or hearing request is by a person other than

Richard J. Gardocki. If a person other than Richard J. Gardecki

requests a hearing, that person shall set forth with

particularity the manner in which his or her interest is
cdversely affected by this Order and shall address the criteria

| cet forth in 10 CFR 2.714(d).
,

!

If a hearing is requested by Richard J. Gardecki or a person

]
whose interest is adversely affected, the Commission will issue

en order designating the time and place of any hearing. If a

hearing is held, the issue to be considered at such hearing shall
|be whether this Order should be sustained.

.

!

:

|
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Pursuant to 10 CFR 2.202 (c) (2) (1), Richard J. Gardecki, or any

other person adversely affected by this Order, may, in addition

to demanding a hearing, at the time the answer is filed or

sooner, move the presiding officer to set aside the immediate

effectiveness of the order on the ground that the Order,

including the need for immediate effectiveness, is not based on

adequate evidence but on mere suspicion, unfounded allegations,
, ,

or error.

In the absence of any request for hearing, the provisions

specified ir. Section IV above shall be final 20 days from the

date of this Order without further order or proceedings. AN

ANSWER OR A REQUEST FOR NEARING SMALL NOT STAY THE IMMFDIATE

EFFECTIVENESS OF THI3 ORDER.,

|
'

FOR THE NUCLEAR REGULATORY COMMISSION

Thomp ,

ty Execu ve acter
f Nuclear aterials Safety,
Safeguards and operations Support

Dated at Rockville, Maryland
this % day of May 1993

|

|

|

|

|
|

|

|
'
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; p * NUCLEAR RgouLATORY COMMISSION

g ww.metos. o c. smuusn
%<

e. e*<

MMt 14 194
?

; IA 94-002
I Nr. Willian X. Headley

(Address Deleted)
i Dear sirt

J SUBJECT: ORDER AEQUIRING NOTICE TO CERTAIN EMPI4YERS AND
! PROSPECTIVE. EMPLOYERS AND NOTIFICATION OF NRC OF
? CERTAIN EMPI4YMENT IN NRC-LICENSED ACTIVITIl;S

(EFFECTIVE INNEDIATELY)

The enclosed order is being issued because of your violations of
10 CFR 30.10 of the commission's regulations as described in the
order. The order requires that yout 1) inform NRC if, kithin4

two years from the date of this order, you are involved or become
2 involved in NRC-licensed activities at any employer other than
j Norgan County Memorial Hospital, and 2) provide a copy of the

order to any such employer or potential employer. Failure to
comply with the provisions of this order may result in civil or
criminal sanctions.

,

| Also as a resnit of your a6tions, a civil monetary penalty of
| $9,750 was assessed against your employer. A copy of that
| enforcement action is also enclosed.

On September 16, 1991, the NRC revised its regulations to allow
orders to be issued directly to unlicensed persons who, through<

|
their deliberate misconduct, cause a licenses to be in violation
of NRC requirements, or who deliberately submits material fmise
or incomplete information to the NRC or any licensee or its,

; contractors. Similarly, an order may be issued to such an
individual preventing him or her from engaging in licensed'

activities at any NRC-licensect f acility. A copy of this
,

rulemaking is enclosed.

Similar conduct by you in the future could result in more
; significant enforcement action against you as an incividual,
' including an order preventing you from engaging in lica.7 sed

activities at all NRC facilities. Violation of 10 CFR 30.10 may ;

also lead to criminal prosecution.

Questions conearning this order should be addressed to Mr. James
Liebernari, Director, office of Enforcement, who can be reached at
(301) 504-2741.

i

,
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| Mr. William E. Readley 2

i

In accordance with 10 CTR 2.790 of the NRC's " Rules of Practice,"'

a copy of this letter and its enclosure will be placed in the NRC
Public Document Room.

Sincerely.

;

p/
h 1. omps ,

D ty Execut; e ter for
N ear Mater;.a1 faty, Safeguards

and operations Support

Enclosures As Stated

cct Morgan County Memorial Hospital
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UNITED STATES
NUCLEAR REGULATORY CONNISSION

In the Matter of )
) IA 94-002

NILLIAN K. HEADLEY )

ORDER REQUIRING NOTICE TC.CERTAIN EMPI4YERS
AND PROSPECTIVE EMPI4YERS AND NOTIFICATION OF NRC OF

CERTAIN EMPLOYMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

I

william K. Headley is currently involved in NRC-licensed

activities as an employee at Morgan County Memorial Hospital,

Martinsville, Indiana. Morgan County Memorial Hospital (the

licensee) is the holder of Byproduct Material License No.

13-17449-01 issued by the Nuclear Regulatory Commission (NRC.or
ICommission) pursuant to 10 CFR Parts 30 and 35. The license

authorises the possession and use of byproduct material for

medical use as described 13 10 CFR 35.100, 35.200 and 35.300.

i

II
,

l

on September 28, 1993, the NRC conducted an inspection at the

licensee's facility. During the inspection, the NRC identified

j; irregularities in the licensee's records of routine daily area
radiation and weekly area radiation and contamination surveys

conducted by Mr. Needley. During discussions with the NRC

inspector, Mr. Naadley admitted to deliberately falsifying the

survey records and to deliberately failing to perform the

f required daily, and some of the required weekly, surveys for the

past two and one half years. On October 24, 1993 the NRC

4

!

1

:

NUREG-0940, PART I 75

2

-,



2

conducted an enforcement conference in the Region III office with
the licensee and Mr. Headley. During the enforcement conference,

Mr. Headley reaffirmed his statements regarding his deliberate

failure to perform required surveys and his deliberate

falsification of survey records to make it appear that they had
been performed when, in fact, they had not. Mr. Headley stated

that one of the reasons for his actions was his full workload and
his perceived need to save time by'not doing some activities that

he considered of minimal safety significance.

III

As discussed above, Mr. Headley deliberately failed to conduct

surveys required by 10 CFR 45.70 and, in violation of 10 CFR

30.9, deliberately created survey records required to be

maintained by licensees pursuant to 10 CFR 35.70 and which he

knew to be false. Further, in violation of 10 CFR 30.10, Mr.

Headley, an employee of the licensee, has engaged in deliberate

misconduct that has caused the licensee to be in violation of 10

CFR 35.70 and 10 CFR 30.9.

The NRC must be able to rely on the Licensee and its employees to

comply with NRC requirements, including the requirement to

maintain records that are complete and accurate in all material

respects. Mr. Headley's actions have raised serious doubt as to

!
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|

| whether he can be relied upon to comply with NRC require 6ents and

! to provide complete and accurate information to the NRC.

The licensee has counseled Mr. Headley that further failures on

his part will result in the licensee's removal of him from

licensed activities and may result in his termination by the

licensee. The licensee has also issued a letter of reprimand to

Mr. Headley. Further, the license 4 has instituted procedures to

ensure that each survey is observed by the Department Head or

designee.

Given the deliberate nature of Mr. Headley's conduct over an

extensive period of tias, I lack the requisite reasonable

assurance that licensed activities can be conducted in compliance

with the Commission's requirements and that the health and safety

of the public will be protected, if Mr. Headley were permitted at
this time to become involved in licensed activities, other than

l

those licensed activities performed at Morgan County Memorial

Hospital, without providing specific notice to the NRC and the

employing licensee as described abovr.. Therefore, the public
|

health, safety, and interest require that Mr. Headley be required

to: 1) provide a copy of this order to any employer or

prospective employer, other than Morgan County. community
,

Hospital, engaged in licensed activities to assure that such

employer is aware of Mr. Needley's previous history, and

2) notify the NRC of any involvement in licensed activities,

|
!
|
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other than those conducted at Morgan County Memorial Hospital, to !

assure that the NRC can continue to monitor the status of
'

Mr. Headley's compliance with the Commission's requirements.

Furthermore, pursuant to 10 CFR 2.202, I find that the

significance of the conduct described above is such that the

public health, safety, and interest require that this order be
,

immediately effective.

a

i IV

i

] Accordingly, pursuant to sections 81, 161b, 161c, 1611, 1610, 182
,
^

and 186 of the Atomic Energy Act of 1954, as amended, and the

i Commission's regulations in 10 CFR 2.202 and 10 CFR 30.10, IT Is
i

EERERY ORDERED, EFFECTIVEL9 IEEEEDIATELY, TEAT:-

,

1. should william K. Readley seek employment involving NRC-
,

licensed activities during the two year period from the date |
'

of this order, Mr. Eeadley shall provide a copy of this

| Crder to the prospective employer at the time that

! Mr. Headley is soliciting or negotiating employment so that

{ the person is aware of the order prior to making an |

i employment decision.
;

j 2. For a two year period from tne date of this order,

William K. Nasdley shall, within 10 business days of his

i acceptance of an employment offer involving NRC-licensed

1

,

I

:

:
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activities, provide notice to the Director, Office of

Enforcement, U.S. Nuclear Regulatory Commission, Washington,

D.C. 20555, of the name, address, and telephone number of
i

! the employer.

|
.

I 3. If William K. Meadley is currently involved in NRC-licensed

i activities at arty employer other than Morgan County

: Community sospital, Mr. Readley shall, within 30 days of the
!
' date of this order, provide a copy of this order to any such

employer and provide notice to the Director, office of

Enforcement, at the address in 2. above, of the name,

address, and telephone number of any such employer.

The Director, office of Enforcement, any, in writing, relax or

rescind any of the above conditions upon demonstrations by

Mr. Needley of good cause.

V

In accordance with 10 CFR 2.202, William K. Headley must, and any

other person adversely affected by this order may, submit an

cnswer to this order, and may request a hearing on this order,

within 20 days of the date of this Order. The answer may consent

to this Order. Unless the answer consents to this Order, the
i

caswer shall, in writing and under oath or affirmation, I

cpecitically admit or deny each allegation or charge made in this

|
|
,

i
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order and shall set forth the matters of fact and law on which
William R. Readley or other person adversely affected relies and.

1
'

the reasons as to why the order should not have been issued. Any

f answer or request for a hearing shall be submitted to the

secretary, U.S. Nuclear Regulatory Commission, Attnt Chief,
.

Docketing and service section, Washington, DC 20555. Copies also

shall be sent to the Director, Office of Enforcement, U.S.
*

Nuclear Regulatory Commission, Washington, DC 20555, to the

Assistant General Counsel for Nearings and Enforcement at the

j same address, to the Regional Administrator, U.S. Nuclear
!

Regulatory Commission, Region III, 801 Warrenville Road, Lisle,

Illinois 60532-4351, and to William K. Bandley if the answer or

hearing request is by a person other than William R. Readley. If

a person other than Williet E. Readley requests a hearing, that

person shall set forth with particularity the manner in which his;

or her interest is adversely affacted by this order and shall

address the criteria set forth in 10 CFR 2.714(d).

If a hearing is requested by William K. Headley or a person whose

interest is adversely affected, the Commission will issue an

order designating the time and place of any hearing. If a

hearing is held, the issue to be considered at such hearing shall

be whether this Order should be sustained.

Pursuant to 10 CFR 2.202 (c) (2) (1) , William K. Headley, or any

other person adversely affected by this order, say, in addition
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'

to demanding a hearing, at the time the answer is filed or

sooner, move the presiding officer to set aside the immediatea

! effectiveness of the Order on the ground that the Order,

1 including the need for immediate effectiveness, is not based on
i

l adequate evidence but on mere suspicion, unfounded allegations,

or error.

i

In the absence of any request for hearing, the provisions

,

specified in Section IV above shall be final 20 days from the ,

I |

date of this Order without further order or proceedings. AN |

|
i ANSIFER OR A REQUEST FOR EEARING SMALL NOT STAY TER DemDIATE

i EFFECTIvarESS OF TEIS ORDER.
:

)!
FOR TEE NUCLEAR REGUEATORY COIOGSSION
+

|
L. Th ,

i ty Executj or for
Nuclear Mater. a1 fety, safeguards

! and Operations Support

|
Dated at Rockville, Maryland

| this *pTLday of March 1994,

.

1

. |
l

i |
t

!

!
i

t

!
'

i
i

4

) .

|
,

!
i
'

1
! I

i

P

.
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8% UNITED STATESy+
*

i j NUCLEAR REGULATORY COMMISSION,

*
i WASHINGTON, o.C. 30806-0001

- |
.....

June 12. 1995

EA 94-240
IA 95-015
IA 95-016.

Midwest Testing, Inc.
ATTN: Mr. William Kimbley, President

Ms. Joan Kimbley, General Manager and
Treasurer

2421 Production Drive
Indianapolis, Indiana 46241

; SUBJECT: CONFIRMATORY ORDER AND NOTICE OF TERMINATION OF LICENSE
(0! INVESTIGATION REPORT NO. 3-93-022R)

Dear Mr. and Ms. Kimbley:

The Confirmatory Order (Order) to which you agreed on June 2,1995, has been
executed. A signed copy of the Order is enclosed. In addition, your license
has been terminated as of the date of this letter in accordance with the Order
Suspending License dated August 26, 1994. Enclosed is a copy of Amendment I

d terminating License No. 030-24866-02. We consider this matter settled.

Under the terms of this Order, for a period of five rears beginning June 2,
1995, you, as well as Midwest Testing, Inc. and any successor entity, are
prohibited from applying to the NRC for a license, and prohibited from
engaging in, or controlling, any NRC-licensed activity. Should you violate
the terms of the Order, you may be subject to civil and criminal sanctions
under Sections 233 and 234 of the Atomic Energy Act of 1954, as amended.

Questions concerning this Order should be addressed to me at (301) 415-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice", a copy of
this letter and its enclosure will be placed in the NRC Public Document Room.

Sincerely,

p _

James Lieberman, Director
Office of Enforcement'

Enclosures: 4 Stated

Docket No. 030-32827
License No. 13-24866-02
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UNITED STATES
NUCLEAR REGULATORY COMMISSION )

In the Matter of ) ;

) Docket No. 030-32827
MIDWEST TESTING, INC. ) License No. 13-24866-02
Indianapolis, Indiana ) EA 94-240 |

MR. WILLIAM G. KIMBLEY IA 95-015
)

MS. JOAN KIMBLEY ) IA 95-016 |

)
I

CONFIRMATORY ORDER j

! !
;

Midwest Testing, Inc. (Licensee) is holder of NRC License No. 13-24866-02

(License) issued by the Nuclear Rogulatory Commission (NRC or Commission)

Icursuant to 10 CFR Part 30. The License authorized the Licensee to possess

and use cesium-137 and americium-241 as sealed sources in moisture / density I

gauges. The License was issued on August 19, 1992, and is being terminated by

Amendment No. 1, which is being issued on the date of this Order.

II
i

i
!

On July 27, 1993, a routine inspection of licensed activities was conducted at

Midwest Testing, Inc. (Licensee) by NRC Region III. During the inspection the

inspector identified that licensee management had allowed workers to operate

moisture density gauges without personnel monitoring devices (film badges) and

that required leak tests of the gauges had not been performed.

The NRC Office of Investigations (01) conducted an investigation to determine

whether willful violations of NRC requirements had occurred. Based on the NRC

inspection and O! investigation, it appears that Mr. William G. Kimbley, owner
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of Midwest Testing, deliberately violated NRC requirements by:

i

(1) allowing operators to use moisture density gauges without personnel

monitoring devices between December 24, 1991, and August 25, 1993, in

violation of Condition 18 A of License No. 13-24866-01 (expired on

March 31, 1992) and Condition 20.A of License No. 13-24866-02 (issued on

August 19,1992);

(2) not performing leak tests of two moisture density gauges between

August 19, 1992, and July 31, 1993, in violation of Condition 13.A of

License No. 13-24866-02;

(3) not requesting a license amendment to name a new Radiation Protection

Officer, in violation of Condition 11 of License No. 13-24866-02, when

the individual named on the License left Midwest Testing in

October 1993;

(4) storing licensed material at an unauthorized location since March 1994

in violation of Condition 10 of License No. 13-24866-02 and 10 CFR

30.34(c); and

(5) allowing moisture density gauges to be used between April 1, 1992, and

August 19, 1992, with an expired license in violation of 10 CFR 30.3 and

10 CFR 30.36(c)(1)(1) and (iii).
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In addition, it appears that Ms. Joan Kimbley, General Manager and Treasurer

of Midwest Testing, Inc., deliberately violated Items (1), (2), and (5) above.

These actions appear to have been a result of Midwest Testing, Inc. financial

constraints, inexperience of the General Manager and, in general, a lack of

appreciation on the part of the Owner and the General Manager of the

regulatory significance and consequances of the violations.

A Confliwatory Action Letter was issued to the Licensee on March 21, 1994,

confirming that the Licensee would secure its moisture density gauges in

locked storage until the Licensee: (1) designated a Radiation Protection

Officer, (2) obtained NRC approval via a license amendment for its designated

Radiation Protection Officer and its current moisture density gauge storage

location, (3) demonstrated that all its moisture density gauges were

appropriately tested for leakage, and (4) demonstrated that personnel

radiation monitoring devices were provided for those persons designated to use

moisture density gauges. The Licensee did not use its moisture density gauges

after issuance of the Confirmatory Action Letter.

Subsequently, an Order Suspending License (Effective Immediately) was issued

to the Licensee on August 26, 1994, for nonpayment of fees, which required:

(1) the Licensee to suspend NRC licensed activities and dispose of its

licensed material; and (2) NRC termination of License No. 13-24866-02

following disposal of the licensed material. The Licensee disposed of its

licensed material in December 1994. NRC Region III verified that the licensed

material was properly transferred to authorized recipients.

i
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III

A transcribed enforcement conference was conducted between the NRC and the

Licensee on March 15, 1995, to discuss the apparent violations, their causes

and safety significance. Mr. Kimbley stated during the enforcement

conference, "And the question about would we ever pursue an NRC license again,

the answer to that is no. If there is any way I can give you assurance of

that, I'll be glad to do that." Ms. Kimbley stated during the Enforcement

Conference, "Like we stated earlier, we don't intend to continue with any

licensed material in the future."

Further, in a telephone conversation on May 2,1995, with Mr. Paul Pelke, NRC

Region III, Mr. and Ms. Kimbley agreed to the provisions and to the issuance '

of this Order to resolve all matters pending between them. Specifically,

Mr. Kimbley agreed, for a period of five years from the date he signs this

Confirmatory Order, that Mr. Kimbley, Midwest Testing, Inc., or any successor

entity wherein Mr. Kimbley is an authorized user, radiation safety officer,

owner, an officer, or a controlling stockholder, will not apply to the NRC for

a new license, nor shall Mr. Kimbley, Midwest Testing, Inc., or a successor

entity, as described above, engage in Itcensed activities within the

jurisdiction of the NRC for that same period of time. Ms. Kimbley agreed, for

a period of five years from the date she signs this Confirmatory Order, that

Ms. Kimbley, Midwest Testing, Inc., or any successor entity wherein

Ms. Kimbley is an authorized user, radiation safety officer, owner, an

officer, or a controlling stockholder, will not apply to the NRC for a new

license, nor shall Ms. Kimbley, Midwest Testing, Inc., or a successor entity,
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'

as described above, engage in licensed activities within the jurisdiction of

the NRC for that same period of time.

I

I find that the Licensee's commitments as stated in the May 2, 1995

conversation with Paul Pelke, NRC Region III, are acceptable and necessary and

conclude that with these commitments the public health and safety are |

reasonably assured. In view of the foregoing, I have determined that the

public health and safety require that the Licensee's commitments be confirmed !3

by this Order.

1

IV ]
!

Accordingly, pursuant to sections 81, 161b, 1611, and 186 of the Atomic Energy

Act of 1954, as amended, and the Commission's regulations in 10 CFR 2.202, and

10 CFR Part 30. IT IS HEREBY ORDERED that:

1. For a period of five years from the date Mr. William G. Kimbley signs

this Confirmatory Order, Mr. Kimbley, Midwest Testing, Inc., or any

successor entity wherein Mr. Kimbley is an authorized user, radiation

safety officer, owner, an officer, or a controlling stockholder, will*

not apply to the NRC for a new license, nor shall Mr. Kimbley, Midwest

Testing, Inc., or a successor entity, as described above, engage in

licensed activities within the jurisdiction of the NRC for that same.

period of time.

1

i

i
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2. For a period of five years from the date Ms. Joan Kimbley signs this

Confirmatory Order, Ms. Kimbley, Midwest Testing, Inc., or any successor

entity wherein Ms. Kimbley is an authorized user, radiation safety

officer, owner, an officer, or a controlling stockholder, will not apply

to the NRC for a new license, nor shall Ms. Kimbley, Midwest Testing,

Inc., or a successor entity, as described above, engage in licensed

activities within the jurisdiction of the NRC for that same period of

time.

3. Mr. Kimbley, Ms. Kimbley, Midwest Testing, Inc., or any successor

entity, as described above, waive the right to contest this Order in any

manner, including requesting a hearing on this Order.

The Regional Administrator, NRC Region III, may relax or rescind, in writing,

any of the above conditions upon a showing by the Licensee, Mr. William G.

Kimbley, or Ms. Joan Kimbley of good cause.

V

Any person adversely affected by this Confirmatory Order, other than the
i

Licensee, Mr. William G. Kimbley, and Ms. Joan Kimbley may request a heart:,3

within 20 days of its issuance. Any request for a hearing shall be submitted

to the Secretary, U.S. Nuclear Regulatory Commission, ATTN: Chief, Docketing

and Service Section, Washington, D.C. 20555. Copies also shall be sent to the

Director, Office of Enforcement, U.S. Nuclear Regulatory Commission,

Washington, D.C. 20555, to the Assistant General Counsel for Hearings and
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Enforcement at the same address, to the Regional Administrator,- NRC ]

Region !!!, 801 Warrenville Road, Lisle, Illinois 60532, and to the Licensee.

If such a person requests a hearing, that person shall set forth with

particularity the manner in which his interest is adversely affected by this

Order and shall address the criteria set forth in 10 CFR 2.714(d). I

1

|

If a hearing is requested by a person whose interest is adversely affected,
'

the Commission will issue an Order designating the time and place of any

hearing. If a hearing is held, the issue to be considered at such hearing

shall be whether this Confirmatory Order should be sustained.

In the absence of any request for hearing, the provisions specified in

Section IV above shall be final 20 days from the date of. this Order without

further order or proceedings.

|

This Order was consented to:

FOR THE LICENSEE, WILLIM G. KIMBg|, Ale J0AN KIMBLY0Y .i ''".y |

. Dated: Mo{/95BY: bEGY- #
-

'William G. Kimbley i = r- y !

N tary . . ,# I v19 %

ph *'' e n E* Dated: 6 '/- /-gy.
/JoanKttb'ey / g{. j ,

" " " '

MMg ,E L'*'bNotary:
6 dric% eAuue.. a

FOR THE NUCLEAR REGULAT0 RET (L SE A L
1 :!

.

*
4WIIS_SION

,. s y.. .... . .p
.,

k *'"b$'b *BY: ww
fjnes Liebeman

Order Dated: /E, [7 7
Rockville,Mappland
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NUCLEAR REGULATORY COMMIS810N
* WASHINGTON, o.C. asses essi,

%

; *...*

; $EP 0 71994
j IA 94-022

William F. Kusmik, Ph.D.
. [ HONE ADORESS DELETED

| UNDER2.790)
,

i SU8 JECT: ORDER PR0HIBITING INVOLVEMENT IN CERTAIN NRC-LICENSED ACTIVITIES
! (EFFECTIVE IMEDIATELY)
i

| Dear Dr. Kusaik:

! On June 7, 1994, the NRC conducted a transcribed enforcement conference with
i your employer, Creative Blomolecules, Inc. (CBN), to discuss numerous
i violations identified during an NRC inspect ion at the facility on
i November 10 and 11, 1992, as well as during a subsequent investigation at the
i facility by the NRC Office of Investigations (01). At the time of the
: inspection, you were the Radiation Safety Officer (R$0
j Although you declined to be interviewed during the 01 ) investigation,at the facility..

exercising your Fifth Amendment right, you did provide infomation during the:

j enforcement conference.

; Sased on the evidence gathered during the 0! investigation and at the
enforcement conference, the NRC has determined that you engaged in deliberate,

; misconduct at the time you were the R$0 in that you: (1) deliberately
directed and caused an employee of CBN to fabricate records of certain wipe
tests required by C M's NAC license to be performed, when you know that they,

; had not been perfomed; and (2) deliberately provided inaccurate infomation
to the NRC in a letter, dated September 21, 1992, in response to a previous
Notice of Violation issued by the NRC on July 29, 1992.

At the enforcement conference at which you were in attendance and provided
information, you were specifically questioned regarding these matters. With
respect to the wipe test records, you admitted during the enforcement
conference that you directed an employee to fabricate records of wipe tests
for certain months, when you knew that the wipe tests had not been performed
for those months. With respect to your September 21 1992 letter, you jadmittedduringtheenfortementconferencethattheIetterstatedthatcertain
actions had been taken in response to NRC inspection findings articulated in a
July 29, 1988 letter and Notice of Violation, when in fact, those stated
actions had not been taken. The details of these findings are described in
the enciesed Order issued to you, as well as in a Notice of Violation and
Proposed Iepesttien of Civil Penalties - $15,000 and Order Modifying License
(Effective lamediately) issued on this date to your employer. A copy of the
NRC actions issued to CM are also enclosed.

;

|

!
.
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William F. Kussick 2

|

Your deliberate actions in directing and causing the fabrication of inaccurate
records at the facility, as well as submitting inaccurate information to the
NRC, are of particular concern to the NRC. These actions were particularly
serious, since, as the RSO at the facility, you were charged with ensuring
that CBM staff adhered to NRC requirements. Rather than properly discharging
those responsibilities, you set an unacceptable example for employees at the-

facility, in particular, for the individual to whom you gave direction to
fabricate the false records. These deliberate actions on your part resulted
in your employer being in violation of NRC requirements set forth in 10 CFR
30.9, for which, in part, the civil monetary penalties are being issued to CBM

,

on this date. Furthermore, by deliberately submitting information to the NRC'

in the September 21, 1992 letter, which you knew to be inaccurate in some
respect material to the NRC, you violated the deliberate misconduct rule set
forth in 10 CFR 30.10, a copy of which is enclosed. That rule provides, in

,

part, that if an employee of a licensee engages in deliberate misconduct that
; causes a licenses to be in violation of any rule, regulation, or any ters,

condition, or limitation of any license, issued by the Commission, or if ani

; employee deliberately provides information to the NRC which the employee knows
! to be inaccurate in some respect material to the NRC, that employee may be
J subject to enforcement action. Such deliberate misconduct, particularly by an

RSO, cannot and will not be tolerated by the NRC.
,

! Therefore, the NRC is issuing to you the enclosed Order Prohibiting
) Involvement in Certain NRC-Licensed Activities (Effective lumisdiately) which: ,

(1) prohibits you from being an authorized user and from acting as an RSO for |
,

a period of one year from the date of this Order; you are permitted, however,
to perfors NRC-licensed activities under the direct supervision of an'

authorized user; (2) requires you, for a period of three years from the date
of the Order, to notify the NRC within 20 days of your acceptance of an.

employment offer involving NRC-licensed activities; and (3) requires you,
cithin 30 days from the date of this Order, to provide a statement of your
commitment to comply with NRC requirements and the basis why the Commission |

i

should have confidence that you will comply with applicable NRC requirements. !2

The staff notes that pursuant to section 223 of the Atomic Energy Act of 1954,i

as amended, any persen who willfully violates, attempts to violate, ori

conspires to violate, any provision of this Order shall be subject to criminali

prosecution as set forth in that section.,

Should you have any guestions on this matter, please contact Ns. Patricia
: Santiago, Assistant Directer for Materials, NRC Office of Enforcement, at ,

(301) 504-3055. I

I

i

!
|

h |

I

i

!
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1
In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of I

this letter and its enclosures will be placed in the NRC Public Document Room.

Sincerely,

ug L. Thompson Jr.
De ty Executiv Dir r for
Nuclear Materials Safety, Safeguards,,

and Operations Support

Enclosures:
1. Order Prohibiting Involvement in Certain NRC-Licensed

: Activities (Effective immediately)
2. Notice of Violation and Proposed Imposition of Civil Penalties

and Order Modifying License (Effective immediately) issued to
Creative Biomolecules, Inc.

3. Copy of Deliberate Mtsconduct Rule.

i

!

4

|
.

i

|
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UNITED STATES
NUCLEAR REGULATORY COMIS$10N

In the Matter of ) [A 94-022
)

: OR. WILLIAM F. KUSMIK )
,

)
1

ORDER PROHIBITING INVOLVEMENT IN
! CERTAIN NRC-LICENSED ACTIVITIES

(EFFECTIVE IMEDIATELY)

I
;

|
Creative Stomolecules, Inc, (Licensee) is the holder of Byproduct License

! No. 20-20592-01 (License) issued by the Nuclear Regulatory Commission (NRC or

Commission) pursuant to 10 CFR Part 30. The License authorizes the Licenste

! to use certain stated byproduct materials for research and development as
f

defined in Section 30.4(q) of 10 CFR Part 30. At the time of an NRC -

,

inspection in November 1992, Dr. William F. Kussik was the Radiation Safety

Officer at the factitty. The License, originally issued on April 20, 1983,
;

was amended in its entirety on March 3, 1993, and was due to expire on
i

March 31, 19 M , but has remained in effect since that ties due to a timely |
'

renewal request ande pursuant to le CFR 30.37(b).
;

i

!! |j
.

On November 10-11, 1998, the MC performed an inspection at the Licensee's

fact 11ty in Hopkinten, Massachusetts. During the inspection, the NRC

identified numerous violattens of NRC requirements. As a result of the

inspection findings, a Confirmatory Action Letter was issued to the Licensee

on November 12, 1992. The inspector also found indicattens that information

provided by Dr. William F. Kusatk (the Radiation safety Officer (R$0) at the

facility at the time of an NRC inspection in November 1992) in a letter dated
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September 21, 1992, did not appear to be accurate, and that records of monthly

wipe tests at the facility may have been falsified. As a result, an

investigation was conducted by the NRC Office of Investigations (01).

As a result of the O! investigation, a transcribed enforcement conference was

conducted on June 7, 1994, with Dr. Kusaik, to address whether he:

(1) deliberately directed a Licensee employee to falsify certain NRC-requirec
,

wipe test records; and (2) deliberately provided false or misleading

information to the NRC in a letter dated September 21, 1992, in response to a

previous Notice of Violation (Notice) issued by the NRC on July 29, 1992.

With respect to the issue of records falsification, Dr. Kusaik admitted during

the enforcement conference that in 1991 he directed an employee to fabricate

records of wipe tests for certain months (at a minimum, for November 1990 and

February 1HI), even though the tests had not been performed for those months.

With respect to the information provided in the September 21, 1992 letter sent

to the NRC under Dr. Kusaik's signature, Dr. Kussik admitted during the

enforcement conference that he had stated in the letter that certain actions

had been taken in response to NRC inspection findings articulated in the

July 29, 1998 letter and Notice, when, in fact, those stated actions had not

been taken. Specifically, in response to the July 29, 1992 Notice involving

the failure to perfors surveys of a certain laboratory required to be

performed by License Conditten 14, the September 21, 1992 1stter stated that

'To avoid a'repetitten of these discrepancies, three individuals within the

laboratory have been trained to perfore these surveys.' This statement was

|
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not accurate in that Dr. Kusaik stated during the enforcement conference that
'

while he intended to provide such training, no such training subsequent to the

i July 29, 1992 Notice had been provided at the time Dr. Kusaik signed and sent

the September 21, 1992 letter to the NRC. In addition, in response to a

concern expressed in the NRC's July 29, 1992 letter transmitting the Notice,

| involving the Itcensee's plans to obtain access to a thyroid phantom or some

other method to quantitatively determine th'yroid uptakes of personnel, the.

licensee's September 21, 1992 letter stated that "A calibrated survey meter

with a Sodlus lodine (Iodide] crystal has been recalibrated for thyroid

counting using a thyroid phantos consisting of a plexiglas block approximately

three inches thick." This statement was not accurate in that Dr. Kusaik

admitted during the enforcement conference that the sodium iodide crystal had4

'

not been recalibrated at the time he had signed and sent the letter to the

NRC.

Based on the above, the NRC has concluded that in 1991, Dr. Kussik caused the

,

Licensee to be in violation ef 10 CFR 30.9(a). Specifically, Dr. Kusaik
1

deliberately directed an employee to fabricate records, required to be

saintained by the License, of wipe tests for certain months (at a minious, for'

f
November 1990 and February 1991), even though the tests had not been performed

during these months. In addition, on September 21, 1992 Dr. Kusaik violated
,

j 10 CFR 30.10(a) by espaging in deliberate misconduct that caused the Licensee

to be in violation of 10 CFR 30.9(a). Specifically, Dr. Kusaik deliberately;

submitted to the NRC false infometton in the September 21, 1992 letter in

4

|
:

i

I
'

i
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which he stated that: (1) three Individuals within the laboratory had been

trained to perfom surveys; ar.d (2) a calibrated survey meter with a Sodium

lodido crystal had been recalibrated for thyroid counting.

!!!

As a result, the NRC has serious concerns regarding Dr. Kusaik's performance
~

and supervision of NRC-licensed activities, and in particular, the supervision

of such activities. The actions of Dr. Kusaik, described above, were

particularly serious since, as the RSO at the facility, Dr. Kusaik was charged

with ensuring that Licensee staff adhered to requirements and perfonned - '

activities in a safe manner. Rather than properly discharging those

responsibilities, Dr. Kusaik set an unacceptable example for the individuals

to whom he gave direction, as well as to others engaged in NRC-licensed

activities at the facility.

|
While Dr. Kusaik did not cooperate during the 0! investigation, he did provide j
information during the transcribed enforcement conference on June 7,1994.

ISpecifically, Dr. Kusoik stated that he: (1) directed an employee to falsify
i

NRC-required wipe test records; and (2) provided false or misleading

information to the imC le a letter, dated September 21, 1992, in response to a

Notice of Violattee. The NRC recognizes Dr. Kusaik was candid and

straightforward with the let when questioned during the enforcement

conference. The NRC aise recognizes that Dr. Kusaik was contrite and

expressed remorse for his actions. However, Dr. Kusaik's actions cannot and

will not be tolerated by the NRC. Consequently, I lack the requisite
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reasonable assurance that information provided to the NRC by Dr. Kusaik, or

required to be maintained by Dr. Kusmik or the Licensee, will be complete and

accurate in all material respects, and that the health and safety of the

public will be protected if Dr. Kusaik were permitted at this time to be an {
authorized user itsted on any NRC license or act as an RSO. |

l
1

Therefore, the public health, safety and interest require that Dr. Kusaik: (1)

be prohibited from being an authorized user and from acting as an RSO for a

period of one year from the date of this Order; (2) for a period of three

years from the date of the Order, notify the NRC within 20 days of his

acceptance of an employment offer involving NRC-licensed activities; and -(3)

Dr. Kuseik, within 30 days from the date of this Order, provide a statement of

his commitment to comply with NRC requirements and the basis why the

Commission should have confidence that he will comply with applicable NRC

requirements. Furthermore, pursuant to 10 CFR 2.202, I find that the

significance of the conduct described above is such that the public health,

safety and interest wire that this Order be effective immediately.

IV

Accordingly, persuant to sections 81, 161b, 1611, 182 and 186 of the Atomic
,

Energy Act of 1954, as amended, and the Consission's regulations in 10 CFR

2.202 and 10 CFR 30.10, IT !$ HERE8Y ORDERED, EFFECTIVE IlotEDIATELY, THAT:

A. Dr. William F. Kuseik is prohibited from being an authorized user and

from acting as an R$0 on any NRC license for a period of one year from

i

!
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the date of this Order. During this one-year period, an NRC licensee

may allow Dr. Kusaik to perform NRC-licensed activities only if he is

under the direct superv ,f on of an authorized user as defined below.

NRC-licensed activities are those activities that are conducted pursuant

to a specific or general license issued by the NRC, including, but not

limited to, those activities of Agreement State licensees conducted

pursuant to the authority granted by 10 CFR 150.20. During this time

period, Dr. Kusaik must also provide a copy of this Order to prospective

employers who engage in NRC-licensed activities.

Supervision of Dr. Kusaik during this period shall be performed as

follows:

1. The licensee must document the name of the authorized user

responsible for supervising Dr. Kusaik's activities and ensuring

compliance with all applicable NRC requirements.

2. The authorized user supervisir:g Dr. Kusaik shall routinely observe

and review all radiological safety records generated by

Dr. Kusmik's activities. On monthly basis, records generated by

Dr. Kussik will be reviewed and initialed by the supervising

authorized user to assure that the records are complete and

accurate. Any record found not to be in accordance with NRC

requirements shall be reported to the R$0.
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.

3. The RSO shall:,

!
'

|

j a. ensure and document that he/she has provided training to
,

Dr. Kusaik on the License, its conditions, and all
i !

applicable NRC requirements including the Licensee's

radiation safety procedures;

1

b. perform documented audits of all MRC-licensed activities

performed by Dr. Kusaik on quarterly basis; and
;

I

c. review and institute corrective actions for any violations

! noted.
l
2

4. Records of NRC-Itcensed activities conducted by Dr. Kusaik must be

j retained untti the next NRC inspection.
|

!

8. For a period of three years from the date of the Order, Dr. Kusaik

shall, within 20 days of his acceptance of each employment offer'

|
involving NRC-Itcensed activities, as defined in Paragraph IV.A above,

provide notice to the Director, Office of Enforcement, U. S. Nuclear

| Regulatory Caunission, Washington, D.C. 20555, of the name, address,

and telephone meter of the employer or the entity where he is, or will'

be, involved in the NRC-licensed activities.
:

C. Dr. Kussik shall, within 30 days of the date of this Order, provide a

i statement to the Director, Office of Enforcement, U. 5. Nuclear
:
,

i
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Regulatory Commission, Washington, D.C. 20555, of his commitment to

comply with regulatory requirements and the basis why the Comnission

should have confidence that he will now comply with applicable NRC

requirements.

D. For p rposes of this Order, an authorized user is a person who is listed

on an NRC license as'a user of, or is~ an individual who supervises other

persons using, NRC-licensed satorial.

The Director, Office of Enforcement, say, in writing, relax or rescind any of

the above conditions upon demonstration by Dr. Kusaik of good cause.

Y

!

in accordance with 10 CFR 2.202, Dr. Kusaik must, and any other persont

| adversely affected by this Order say, submit an answer to this Order, and say

request a hearing on this Order, within 20 days of the date of this Order.

| The answer may consent to this Order. Unless the answer consents to this

j order, the answer shall, in writing and under oath or affirmation,
i

| specifically admit er deny each allegation or charge made in tht Order and

{ shall set forth the matters of fact and law on which Dr. Kusaik or other

person adversely affected relies and the reasons as to why the Order should

not have been issued. Any answer or request for a hearing shall be submitted

to the Secretary, U.S. Nuclear Regulatory Commission, Atta: Chief, Docketing

j and service Sectien, Washington, DC 20555. Copies aise shall be sent to the

j Ofrector, Office of Enforcement, U.S. Nuclear Regulatory Connissten,
i

<

|
!

l
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Washington, DC 20555, to the Assistant General Counsel for Hearings and

Enforcement at the same address, to the Regional Administrator, NRC Region I,

475 Allendale Road, King of Prussia, Pennsylvania 19406, and to Dr. Kusaik if
,

the answer or hearing request is by a person other than Dr. Kusaik. If a

person other than Dr. Kusaik requests a hearing, that pe son shall set forth

uith particularity the manner in which his or her interest is adversely
,

; affect &d by this Order and.shall address the criteria set forth in

10 CFR 2.714(d).

i

If a hearing is requested by Dr. Kusaik or a person whose interest is

adversely affected, the Commission will issue an Order designating the ties

i and place of any hearing. If a hearing is held, the issue to be considered at

such hearing shall be whether this Order should be sustained.
;

\

l Pursuant to 10 CFR 2.202(c)(2)(1), Dr. Kusetk, or any other person adversely
,

affected by this Order, en, in addition to demanding a hearing, at the timej ,

) the answer is flied or sooner, enve the presiding officer to set aside the

tamediate effectiveness of the Order on the ground that the Order, including

the need for tamediate effectiveness, is not based on adequate evidence but on

| more suspicies, unfounded allegattens, or error.

!

i

i In the absence of any roguest for hearing, the previsions specified in Section

IV above shall be final tg days free the date of this Order without further
s
1

1

1

|

1

j

4

J
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order or proceedings. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE

1mE0! ATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY C0m !SSION *

/

Y Ld'
Hugh L. Thompson, Jr
De y Executive Difecto fo
Nuclear Materials Safety, afeguards,

i and Operations Support

Dated Rockville, Maryland-

this day of September 1994

|

|

!

1

i

$

4

1

.

:

.

6

i

1
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k UNITED STATES

0 S NUCLEAR REGULATORY COMMISSION

( [
waeumeron, o.c. muuan

'% %... / g 26 $

IA 94-019,

Mr. Larry S. Ladner
(HOME ADDRESS DELETED
UNDER 10 CFR 2.790)

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMEDIATELY)

The enclosed Order is being issued because of your violations of 10 CFR 30.10
of the Commission's regulations as described in the Order.

Based on an investigation conducted by the NRC's Office of Investigation, the
NRC Staff has determined that you deliberately failed to supervise
radiographers' assistants performing licensed activities, falsified a large
number of quarterly personnel audits and provided false information to NRC
officials. A copy of the synopsis of the investigation is enclosed.

Failure to comply with the provisions of this Order may result in further
civil or criminal sanctions.

Questions concerning this Order should be addressed to Mr. James Lieberman,
Director, Office of Enforcement, who can be reached at (301) 504-2741.

'
In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
this letter and the enclosures will be placed in the NRC' Public Document
Room. )

i

Sincerely,
;

%
ames Lieberman, 01 rector'

ffice of Enforcement

! Enclosures:
1. Order
2. Synopsis.

<

!
I

,

,

:
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|
UNITED STATES i

NUCLEAR REGULATORY Comt!SSION- |
:

In the Matter of ) !A 94-019 ;

) f

Larry S. Ladner )
)

ORDER PRONIBITING INVOLVEMENT IN
NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY) [

! !

Larry S. Ladner has been employed as a radiographer in the field of industrial
~

radiography since approxima'tely 1964. In 0ctober, 1989, Mr. Ladner was hired
,

!

by the American Inspection Company, Inc. (AMSPEC). AMSPEC held Materials [
License No. 12-24801-01 issued by the Nuclear Regulatory Commission (NRC or f
Cosmiission) pursuant to 10 CFR Parts 30 and 34. This license authorized the j

conduct of industrial radiography activities in accordance with certain !

i
specified conditions. On April 30, 1992, the license was suspended as a i

result of significant safety violations and related safety concerns.
|

Mr. Ladner worked as both a radiographer and a supervisor.until his dismissal j

by AMSPEC in the latter part of 1991'.

>

,

!! i

Between August 22, 1991 and November 12, 1992, the NRC Office of :

i

Investigations (01) conducted an investigation of licensed activities of '

AMSPEC. During the course of this investigation, the AMSPEC license was
;

isuspended when a significant number of safety violations were identified. In .

.

addition, the investigation revealed that Mr. Ladner, in his position as a '

'
!

supervisor (1) deliberately allowed radiographers' assistants to work

|

|
!
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unsupervised on numerous occasions (2) deliberately falsified in excess of

100 quarterly personnel audits, and (3) deliberately gave false information to

NRC officials regarding the unauthorized use of licensed material.

10 CFR 34.44 requires that a radiographer's assissant shall be under the

personal supervision of a radiographer whenever he uses radiographic exposure

devices, sealed sources or related source handling tools, or conducts

radiation surveys required by 10 CFR 34.43(b) to determine that the sealed

source has returned to the shielded position after an exposure. The personal

supervision shall include: (a) the radiographer's personal presence at the

site where the sealed sources are being used; (b) the ability of the

radiographer to give immediate assistance if required; and (c) the

radiographer watching the assistant's performance of the operations referred

to in this section. In addition, 10 CFR 34.ll(d)(1) requires, in part, that

an applicant have an inspection program that requires the observation of the

performance of each radiographer and radiographer's assistant during an actual

j radiographic operation at intervals not to exceed three months.

,

' 10 CFR 30.9(a) requires, in part, that information provided to the Commission
;

; by a licensee, and information required by the Commission's regulations to be

; maintained by the licensee, shall be complete and accurate in all material

respects.

~

While functioning as a radiation protection officer, Mr. Ladner deliberately
;

: c:used a violation of 10 CFR 34.44 in December 1990 and February through May

1991 by allowing three radiographers' assistants to work independently and
J

without personal supervision. During this same period, Mr.'Ladner also

i
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3

| authorized others to use his name on check-out logs, in violation of 10 CFR

30.10. Moreover, Mr. Ladner's employer (AMSPEC) had an approved program that

required the observation of radiographers and radiographers' assistants at the

! required interval as prescribed by 10 CFR 34.ll(d); however, between September
:

| 1990 and November 1991, he deliberately disregarded the licensee's program in

j excess of 100 times by falsifying records of audits that were never performed,
i

causing a violation of 10 CFR 30.9. During an NRC inspection conducted on
;

July 22-23, 1991, Mr. Ladner deliberately provided inaccurate information to

NRC inspectors when he claimed no knowledge of a reported unauthorized use of

licensed material, when in fact he was aware of such use.

.

On January 15, 1993, Mr. Ladner pied guilty to one felony count involving

; deliberate violations of the Atomic Energy Act based on his violations of

these requirements.

i

| !!!
'

1

Based on the above, Mr. Ladner engaged in deliberate misconduct which caused
,

AMSPEC to be in violation of 10 CFR 30.9 and 34.ll(d). The NRC must be able

to rely on licensees and their employees to comply with NRC requirements,

including the requirements to supervise radiographer's assistants performing

licensed activities and to maintain and compile records that are complete and

accurate in all esterial respects. Mr. Ladner's deliberate actions in causing

AMSPEC to be in violation of NRC requirements (e.g. 30.9 and 34.ll(d)), and

his deliberate submittal to AMSPEC of false audit records, which are

violations of 10 CFR 30.10, have raised serious doubt as to whether he can be

relied on to comply with NRC requirements and to provide complete and accurate
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information to the NRC. Mr. Ladner's deliberate miscond% t, including his I

deliberate false statements to Comission officials, cannot and will not be

tolerated.

Consequently, ! lack the requisite reasonable assurance that licensed

activities can be conducted in compliance with the Comission's requirements

; and that the health and safety of the public will be protected, if Mr. Ladner
'

were permitted at this time to supervise or perfom licensed activities in any |

| area where the NRC maintains jurisdiction. Therefore, the public health,

safety and interest require that Mr. Ladner be prohibited from engaging in NRC,

licensed activities (including supervising, training and auditing) for either
,!

I an NRC licensee or an Agreement _ State licensee in areas of NRC jurisdiction in

i accordance with 10 CFR !$0.20 for a period of three years from the date of

this Order. In addition, for a period of two years comencing after
,

completion of the three year period of prohibition, Mr. Ladner is required to

; notify the NRC of his employment by any person or entity engaged in NRC-

! licensed activities to ensure that the NRC can monitor the status of Mr.
I

Ladner's compliance with the Commission's requirements and his understanding

of his commitment to compliance. Furthermore, pursuant to 10 CFR 2.202, I

I find that the significance of the conduct described above is such that the

public health, safety and interest require that this order be effective

imediately.

|

IV

:

j Accordingly, pursuant to sections 81, 161b, 1611, 182 and 186 of the Atomic

Energy Act of 1954, as amended, and the Comission's regulations in
:
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10 CFR 2.202, 10 CFR 30.10, and 10 CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE

IMEDIATELY, THAT:

c

1. Larry S. Ladner is prohibited for three years from the date of this

Order from engaging in NRC-licensed activities. NRC-licensed activities

are those activities which are conducted pursuant to a specific or

general license issued by the i4RC, including, but not limited to, those

activities of Agreement State licen des conducted pursuant to the

authority granted by 10 CFR 150.c0, Guring this time period, Mr. Ladner

must also provide a copy of this Q A m to prospective employers who

engage in NRC-licensed activities, at the time he accepts employment.

2. For a period of two years after the three-year period of prohibition has

expired, Larry S. Ladner shall within 20 days of his acceptance of an

employment offer involving NRC-licensed activities or his becoming

involved in NRC-licensed activities, as defined in Paragraph IV.1 above,

provide notice to the Director, Office of Enforcement, U. S. Nuclear

Regulatory Commission, Washington, D.C. 20555, of the name, address,

and telephone number of the employer or the entity where he is, or will

be, involved in the NRC-licensed activities. In the first notification

Mr. Ladner shall include a statement of his comeitsent to compliance

with regulatory requirements and the basis why the Commission should

have confidence that he will now comply with applicable NRC

requirements.

The Director, Office of Enforcement, may in writing, relax or rescind any of

the above conditions upon demonstration by Mr. Ladner of good cause.
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V

In accordance with 10 CFR 2.202, Larry S. Ladner must, and any other person

adversely affected by this Order may, submit an answer to this Order, and may

request a hearing on this Order, within 20 days of the date of this Order.

The answer may consent to this Order. Unless the answer consents to this

Order, the answer shall,. in writing and under oath or affirmation,
,

specifically admit or deny each allegation or charge made in this Order and

; shall set forth the matters of fact and law on which Larry S. Ladner or any

other person adversely affected relies and the reasons as to why the Order-

should not have been issued. Any answer or request for a hearing shall be

submitted to the Secretary, U.S. Nuclear Regulatory Commission. Attn: Chief,

Docketing and Service Section, Washington, DC 20555. Copies also shall be

sent to the Director, Office of Enforcement, U. S. Nuclear Regulatory

1 Commission, Washington, DC 20555, to the Assistant General Counsel for

Hearings and Enforcement at the.same address, to the Regional Administrator,

NRC Region !!, 101 Marietta Street, N. W., Suite 2900, Atlanta, Georgia

30323, and to Larry S. Ladr.or if the answer or hearing request is by a person
,

| other than Larry S. Ladner. If a person other than Larry S. Ladner requests a
,

hearing, that person shall set forth with particularity thisanner in which

his or her interest is adversely affected by this Order and shall address the

criteria set forth in 10 CFR 2.714(d).
.

If a hearing is requested by Larry S. Ladner or another person whose interest

is adversely affected, the Commission will issue an Order designating the time
,

and place of any hearing. If a hearing is held, the issue to be considered at
,

stch hearing shall be whether this Order should be sustained.
,

,

| |

t
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7

Pursuant to 10 CFR 2.202(c)(2)(1), Larry S. Ladner, or any other person

adversely affected by this Order, may, in addition to demanding a hearing, at

the time the answer is filed or sooner, move the presiding officer to set

aside the 1 mediate effectiveness of the Order on the ground that the Order,

including the need for imediate effectiveness, is not based on adequate

evidence but on mere suspicion, unfounded allegations, or error.

In the absence of any request for hearing; the provisions specifi'.d in

Section IV above shall be final 20 days from the date of this Order without

further order or processing. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT

STAY THE I MEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY C0m!$$10N

#p hL_ _

James Lieberman, Director
Office of Enforcement

Dated a.t Rockville, Maryland
this W day of August 1994

,
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SYNOPSIS

On August 22, 1991, the Regional Administrator, U.S. Nuclear
Regulatory Commission (NRC), Region II, requested an
investigation to determine whether officials, managers, and/or
employees of The American Inspection Company, Inc. (AMSPEC), the
licensee, had intentionally violated regulatory and license
condition requirements set forth in 10 CFR Parts 20, 30, and J4 ,

'

end the NRC license of January 15, 1987, respectively. According
to reported allegations, licensee management officials had
permitted unqualified technicians to perform radiography
operations at the Hess 011 Virgin Islands Company (HOVIC)
facility, St. Croix, U.S. Virgin Islands, which had contracted
with AMSPEC for nondestructive examination services.
Additionally, licensee officials a'llegedlys (1) discriminated
(involuntary termination) against technicians for reporting
radiation health and safety concerns, (2) falsified radiation
cafety training documents, (3) provided false and misleading
information to the NRC, and (4) used source material in a manner
not authorized by the license (irradiation of mice).
The office of Investigations (OI) reviewed the circumstances of
the alleged regulatory and license condition violations during
which other improprieties by the licenses were identified. The
investigation by OI did not substantiate that licensee management
officials had terminated radiography technicians for reporting
radiation health and safety concerns. It was concluded, however,
that these licensee officials at the HOVIC facility appeared
insensitiva to employee concerns of all topics, including
radiation safety, and they were perceived by technicians as
acting with apparent disregard concerning this issue. The
investigation further determined that licensee officials
deliberately provided falso and misleading radiation safety-
related information to NRC representatives which was pertinent to
the regulatory process. The investigation substantiated that the
licenses, through actions of some radiation protection officers
(RPOs), deliberately falsified radiation safety training records,
inserted falso records in technician files to give the impression
required training was accomplished, and they also conspired to
conceal these training deficiencies and improprieties from the
NRC. The investigation surfaced and substantiated the allegation
that licensee officials and RPOs deliberately falsified required
personnel radiation safety audits and accompanying reports and
they also created audit reports to make complete the radiation
safety files of some technicians.

The investigation also disciogpd and confirmed numerous instances
of radiographers' assistants pe_rforming radiography without
cupervision and the deliberate falsification of source
utilization logs to give the appearance that required supervision
was present, all with the apparent knowledge and concurrence of
licensee management officials. It was also determined during the
investigation that licensee training officials (RPCs) frequently

case No. 2-91-010R 1
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|
I

; failed to provide the operation and Emergency Procedures (CEEP)
Manual to new employees prior to source utilization. The
investigation also determined that Agat licensee RPCs were not i

'trained, examined and certified according to Radfat' ion Safety'
' Pro'g' ram riquiremen,ts anH KN5Prc officials, including the

4

radiation safety officer (RS0) and several RPCs, were aware of
i

i some of these violations and failed to correct them. Further, on
! at least one occasion, the tJo and an RPO conspired to concoct a ,

plausible explanation for the NRC as to why RPO,

! examination / certification requirements were violated.
1 ,

| The investigation substantiated the allegation that radioactive
; source material was utilized improperly when an AMSPEC night

shift supervisor, in the presence of t*,chnicians, radiographed a;

mouse during two to three consecutive source exposures at the
_

'

HOVIC facility. The QI investigation, and a previous NRC
inspection at the St. Croix location, also revealed instances in
which AMSPEC technicians failed to observe required surveying and
posting activities during radiography operations, actions which, ,

! demonstrated either an apparent disregard for regulations and/or
radiation safety training deficiencies. Finally, the

{ investigation disclosed that the ]WEL and other licensee
i management officials deliberately failed to perform required

radiation safety review, evaAussion, and oversight functions -and'

responsibilities during the past 3 years.

!

!

Case No. 2-91-010R 2
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Docket No. 55-60117
License No. 50P-11160
IA 94-014 and EA 94-094'

i

Mr. Stephen Mignotte
j (HOMEADORESSDELETED

UNDER10CFR2.790]
.

Dear Mr. Mignotte:

SUBJECT: NOTICE OF VIOLATION AND ORDER PR0HIBITING INVOLVEMENT IN
10 CFR PART 55 LICENSED ACTIVITIES (EFFECTIVE DetEDIATELY)

: The Nuclear Regulatory Commission (NRC) has received a letter dated
December 23, 1993 from the New York Power Authority, informing us that it no l

j longer has a need to maintain your operating license for the Indian Point i

i Unit 3 Nuclear Power Plant. We also received a letter dated January 3,1994 |

Cthe letter is actually dated January 3, 1993, but due to the content of the |'

1stter, it is apparent that the correct date is January 3, 1994) from the New |

York Power Authority containing information concernin0 the circumstances
,

i

associated with your conftmed positive test for mari;uana and cocaine during'

a randos drug test conducted at the facility on November 23, 1993. The test'

was conducted in accordance with fitness-for-duty requirements. We plan to |

place both of these letters in your 10 CFR Part 55 docket flie.
'

*

: In accordance with 10 CFR 55.55(a), the detemination by your facility
licensee that you no longer need to maintain a license has caused your license:
50P-11160 to expire as of Decentk. 23, 1993. A Notice of Violation is being
issued to you for your failure of the chemical test, your performance of
licensed duties while under the influence of illegal drugs, and your
submission of inaccurate information in the form of a falso urine sample.d

;

The purpose of the Commission's Fitness-for-Duty requirements is to provide
;

reasonable assurance that nuclear power pinnt personnel work in an environment'

that is free of drugs and alcohol and the effects of the use of these
substances. The use of illegal drugs is a serious matter that undemines the
special trust and confidence placed in you as a Itcensed operator. The
violations relating to the chemical test failure were categorized as a
Severity Level !!! problem in accordance with the ' General Statement of Policy

; and Procedure for lac Enforcement Actions", 10 CFR Part 2, Appendix C (Policy)
because the use of illegal drugs by licensed operators is a significant
regulatory concern.

!

The violation relating to the submission of a falso urine sample is of
significant concern to the NRC because it indicates a willingness on your part
to subvert the purpose of the factitty licensee's fitness-for-duty program by
deliberate violation of 10 CFR 55.53(k) and by deliberately providing

!

!
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| Mr. Stephen Nignotte 2

|
,

inaccurate and incomplete infomation to the licensee in violation of 10 CFR
i 50.5(a)(1) and (2). This violation was also categorized as a Severity Level
; 111 violation in accordance with the Policy.
,

; Because your license has expired, you are not required to respond to the
j Notice of Violation at this time unless you contant the violations. Should;

you contest the violations, a response is required within 30 days of the date
i of this letter addressing the specific basis for disputing the violation.

This response should be sent to the Regional Administrator, NRC Region I.
U. S. Nuclear Regulatory Commission, 475 Allendale Road, King of Prussia, PA
19406.

The purpose of this letter 'is to make clear'to you the consequences of your
| violation of NRC requirements governing fitness-for-duty as a licensed
i operator, in accordance with 10 CFR Part 55. Although you resigned your
i position at Indian Point 3 on November 23, I M3, the NRC remains concerned

about the circumstances surrounding your urine test. The temperature of the!

t

first urine sample you provided was below the limits to be expected from a
fresh urine sample and that sample yielded a negative test result. Due to the,

temperature of the sample, however, you were required to supply another
! sample, which was witnessed to ensure that it was a genuine sample, and this
| sample yielded a positive test result. The t rature of the first sample
i and the different results of the two samples ta close in time indicate that
I the first sample was not genuine and is evidence that you supplied a surrogate
i sample in an attee t to avoid detection for the use of illegal drugs. This
| attempt to subvert the testing process is a violation of 10 CFR 55.53

well as 10 CFR 50.5(a)(1) and.(a)(2), and demonstrates an intentional (k), as
disregard for the taportant obitgations of a licensed operator. In addition,:'

the positive test result constitutes a violation of the conditions of your i

license prohibiting any use of illegal drugs, by the tems of 10 CFR 55.53(j).
Therefore, an Order is also being issued prohibiting your involvement in 10
CFR Part 55 licensed activities for a period of three years from the date of
the Order.

Failure to comply with the provisions of the enclosed Order may result in
sivil or criminal sanctions. Questions concerning this order should be
addressed to James Lieberman, Director, Office of Enforcement, who can be
reached at (301) 504-2741.

If, after the time period specified in the Order, you reapply for an operating
license, you will need to satisfy not only the requirements of 10 CFR 55.31,
but also those of 10 CFR 2.201, by addressing the reasons for the violations
and the actions you have taken to prevent recurrence in order to ensure your
ability and willingness to carry out the special trust and confidence placed
in you as a licensed operator and to abide by all fitness-for-duty and other
license requirements and conditions.

.

In accordance with Section 2.7g0 of the NRC's ' Rules of Practice," Part 2
Title 10, Code of Federal Regulations, enforcement actions are placed in the
NRC Public Document Room (POR). A copy of this letter with its enclosures but '

i

NUREG-0940, PART I 114



Mr. Stephen Mignotte 3

cith your address removed will be placed in the POR. The letters from New
York Power Authority, dated December 23, 1993 and January 3, 1994, will not be
placed in the POR.

Sincerely,

L. b
ames L. M11hoan i

Deputy Executive Director for |

Nuclear. Reactor Regulation,
Regional Operations, and Research

Enclosures:
1. Order Prohibiting Involvement

in 10 CFR Part 55 Licensed Activities
(Effective Immediately)

2. Notice of Violation
13. December 23, 1993 letter from NYPA

' 4. January 3, 1994 letter from NYPA

cc w/ encl:
'

Resident Manager, IP-3

:

,

i

i

;
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UNITED STATES
j NUCLEAR REGULATORY COMISSION

i In the Matter of )
) Docket No. 55-60117

STEPHEN MIGNOTTE ) License No. 50P-11160 j
; Senior Reactor Operator ) IA 94-014 |

i ORDER PR0HIBITING INVOLVENENT
i IN 10 CFR PART 55 LICENSED ACTIVITIES

(EFFECTIVEIMEDIATELY)

I'

i Stephen Nignotte (Mr. Nignotte) held Senior Reactor Operator License No. SOP-

11160 (License) issued by the Nuclear Regulatory Commission (NRC or
,
,

! Commission) pursuant to 10 CFR Par 55. The license authorized Mr. Nignette
!

to manipulate, and to supervise the manipulation of, the controls of the

; nuclear power reactor at the New York Power Authority's (Factitty Licensee)
!

Indian Point 3 Nuclear Power Plant in Buchanan, New York. On November 23,
'

1993, Mr. Nignette resigned his employment with the New York Power Authority,
; which caused the License to empire. Additionally, the Facility Licensee, in a

letter dated December 23, 1993, informed the NRC that the New York Power
I

Authority no longer had a need to maintain Mr. Nignotte's operating Ilconse
,

,

| for the Indian Point Unit 3 Nuclear Power Plant.
;

| !!

i

| The responsibilities associated with a Senior Reactor Operator license issued

pursuant to 10 CFR Part 55 require that individuals be fit for duty while
,

performing safety-related activities at the facility. The character of the

i individual, which includes the individual's trustworthiress, is a
i

:

e

.

NUREG-0940, PART I 116

|



_ _ _ . _ _ _._ . . -- _ . _ _ . .- - --

;

i
i

2
:

consideration in issuing an operator license. Its Section 182a of the Atorte

Energy Act of 1954, as amended (42 U.S.C. I 2232a). In detemining whethar or

not an individual seeking a license to be a reactor operator or senior reactor

operator has the necessary character and trustworthiness, the Comeission takes
a

into account any history of illegal drug use by the applicant. Prior to May<

26, 1987, each applicant for a reactor operator or senior reacter operator
l license was required to certify that the applicant had no drug or narcotic

habit on the Certificato of Medical Examination, NRC Fom 396. $1nce that

time, the NRC has required an evaluation of the applicant prepared by a
,

4

physician as part of a license application. 13a 10 CFR 55.23(a). This

evaluation is presented on a Certificate of Medical Examination, NRC Form 396.
I

; its 10 CFR 55 23 Among the factors to be considered by the certifying. .

| physician are factors such as use of illegal drugs or abuse of alcohol. 121

Fors 396; saa also Afts!/Afts 3.4-1983, Section 5.2.2.
;
.

t

in accordance with 10 CFR part 26, the Facility t.icensee established a program

to provid reasonable assurance that nuclear power plant personnel are not

under the influence of any substance, legal or illegal, which affects their
|

ability to safely and competently perfom their duties, including asasures for

early detection of persens who are not fit to perfors licensed activities. Ini

>

addition, licensed operators are required by 10 CFR 55.53(j) to refrain from

|I use of illegal drugs, including marijuana and cocaine. Licensed operators are

also required by 10 CFR 55.53(k) to participate in 10 CFR Part 26 fitness-for-
;

duty programs established by the Facility Licensees.

|

!
<

,

t
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| 3.

III

I

On November 23, 1993, Mr. Mignotte, while on duty as a Senior Reactor Operator

at the Indian Point 3 facility, was requested by the Facility Licensee to
'

provide a urine sample to the nurse at the plant after being randomly selected

as part of the routine fitness for duty chemical testing program required of
; the Facility Licensee by the NRC pursuant to 10 CFR 26.24. After receiving a
i

sample free Mr. Mignotte, the nurse checked the temperature of the sample,

noticed that it felt ' cool to the touch', and found that the temperature was

below specifications in 10 CFR part 26, Appendix A, Section 2.4(g)(14), for

acceptable urine samples. As a result, Mr. Mignotte was requested to provide

a witnessed urine sample to the Facility Licensee in accordanca with the same

section of the Appendix. Mr. Mignette provided a second sample which was

subsequently determined, on November 30, I M3, to contain both marijuana and

cocaine above cutoff levels specified by the Appendix. After the witnessed

urine sample had been collected on November 23, 1993, Mr. Mignotte was
j

suspended from licensed duties and he subsequently resigned that same day. |
IThese facts were provided to the NRC by the Facility Licensee, in letters '

dated December 23, 1993 and January 3, 1994, and were discussed in the report
t

of an NRC inspection conducted January 12-13, 1994.

The results of the second, witnessed urine sample indicate that Mr. Mignotte
4

used illegal drugs, which is a violation of the conditions of his license

imposed by 10 CFR 55.53(j). Furthemore, his perfomance of licensed duties

while under the influence of illegal drugs is also a violation of the

conditionsofhislicenseimposedby10CFR55.53(j). Based on the
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temperature of the first urine sample provided by Mr. Mignotte and the fact
'

that the first sample yielded negative results when tested for illegal
;

i, substances while the subsequent, wttnessed sample yielded positive results, !
.

j conclude that the first sample was a surrogate falso sample, submitted by Mr.

{ Mignotte in an attempt to conceal illegal drug use.

1,

f 10 CFR 50.5(a)(2) prohibits any employee of a licensee fror. deliberately

submitting to the MAC, a licensee, or a Itcensee's contractor or

subcontractor, informaties that the person submitting the information knows to

) be incomplete or inaccurate in some respect material to the NRC. The urine

) samples collected within the context of a licensee's chemical testing program

pursuant to the requirements of 10 CFR Part 26 represent information material

I to an access authorizatten and fitness-for-duty decisten. Therefore, Mr.

1 Mignette's deliberately submitting inaccurate infomation material to the NRC

in the fem of a falso sample, is a violation of 10 CFR 50.5(a)(2). In
i

I addition, Mr. Mignette violated 10 CFR 50.5(a)(1) by deliberately providing to
,

the Facility Licensee a surrogate urine sample that he knew to be inaccurate

at the time he submitted it and which, but for detection, would have caused f

! the Facility Licensee to be in violation of 10 CFR 50.9(a). |
.

i l

| Mr. Mignotte's failure to comply with the prohibition against illegal drug use

and his attempts to circumvent the chemical testing program to avoid detection
i

;

of illegal drug use while employed by the Facility Licensee are violations of

the conditions of Mr. Mignette's Itcense imposed by 10 CFR 55.53(j) and (k),e

i
and demonstrate an intentional disregard for the important obilgations of a

;

licensed operator.

;

!

!
!

!
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IV

\

Based on the above, Mr. Nignotte, an employee of the New York Power Authority

at the time of the incident, engaged in deliberate misconduct in violation of

10 CFR 50.5(a)(1) and (2) by deliberately violating 10 CFR 55.53(k), in that

he submitted to the facility licensee inforsation which he knew to be

inaccurate in some respect material to the NRC. Mr. Nignotte, a licensed

Senior Reactor Operator at the time of the event, aise used illegal substances

and performed Itcensed duties while under the influence of illegal substances

in violation of 10 CFR 55.53(j), and deliberately failed to participate in the
~

fitness-for-duty program estabitshed by the facility licensee in violatten of

10 CFR 55.53(k).

The NRC aust be able to rely on its licensees and their employees, especially

kRC-licensed operators, to comply with NRC requirements, including the

requirement to provide information and maintain records that are complete and

accurate in all material respects. Mr. Nignotte's actions in using illegal

drugs and attempting to circiawent fitness-for-duty requirements have raised

tarious doubt as to whether he can be relied upon to comply with NRC

requirements applicable to licensed individuals and to provide complete and

accurate informatten to the NRC.

Consequently, ! lack the requisite reasonable assurance that Mr. Nignotte will

conduct any 10 CFR Part 55 Itcensed activities in compitance with the

Comeission's requirements and that the health and safety of the pubite will be
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protected with Mr. Mignotte engaged in such licensed activities at this time.

Therefore, I find that the public health, safety, and interest require that

Mr. Mignotte be prohibited from involvement in 10 CFR Part 55 licensed

activities for three years from the date of this Order. Furthermore, pursuant

to 10 CFR 2.202, I find that the significance of the misconduct described
i

above is such that the public health, safety and interest require that this

Order be lamediately effective.

V

Accordingly, pursuant to sections 103,107,161b,1611,161o 182 and 186 of

the Atomic Energy Act of 1954, as amended, and the Commission's regulations in

10 CFR 2.202, 10 CFR 50.5, and 10 CFR 55.61, IT !$ HEREBY ORDERED, EFFECTIVE
,

IMEDIATELY, THAT:

A. Mr. Mignotte is prohibited for three years from the date of this

Order from engaging in licensed operator activities licensed by

the NRC pursuant to 10 CFR Part 55.

:

8. For a perted of three years from the date of this Order,

Mr. Mignette shall provide a copy of this Order to any prospective
i

employer engaged in activities licensed by the NRC pursuant to-

10 CFR Part 50 prior to his acceptance of employment with such

prospective employer so that the employer will have notice of the

prohibition against Mr. Mignotte's involvement in licensed

operator activities licensed pursuant to 10 CFR Part 55.'

4

i
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C. For three years from the date of this Order, Mr. Mignotte shall;

provide notice to the Director, Office of Enforcement, U. S.

Nuclear Regulatory Commission, Washington, DC 20555, of the name,

address, and telephone number of the employer, within 72 hours of '

his acceptance of an employment offer, from an employer who is

! engaged in activities licensed by the NRC pursuant to 10 CFR

Part 50.4

|.

The 01 rector, Office of Enforcement may, in writing, relax or rescind any of

the above conditions upon demonstration by Mr. Mignotte of good cause.

.

VI,

i
,

| In accordance with 10 CFR 2.202, Mr. Mignette must, and any other person,

; adversely affected by this Onier say, submit an answer to this Order, and say
,

! request a hearing within 20 days of the date of this Order. The answer may

{ consent to this Order. Unless the answer consents to this Order, the answer

i shall, in writing and under oath or affirmation, specifically admit or deny

each allegation or charge made in this Order and shall set forth the matters,

of fact and law on which Mr. Mignette or other person adversely affected.

relies and the reasons as to why the Order should not have been issued. Any

answer or request for a hearing shall be submitted to the Secretary, U. S.

Nuclear Regulatory Commission, ATTM: Chief, Docketing and Service Section,

Washington, DC 20555. Copies also shall be sent to the Director, Office of

Enforcement, U. S. Nuclear Regulatory Commission, Washington, DC 20555; to the

,
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Assistant General Counsel for Hearings and Enforcement at the same address; to

the Regional Administrator, Region I, U. S. Nuclear Regulatcry Commission,

475 Allendale Road, King of Prussia, PA 19406; and to Mr. Mignotte, if the

answer or hearing request is by a person other than Mr. Mignotte. If a person

other than Mr. Mignotte requests a hearing, that person shall set forth with

j particularity the manner in which his interest is adversely affected by this

Order and shall address the criteria set forth in 10 CFR 2.714(d).
<

If a hearing is requested by Mr. Mignotte or a person whose interest is

) adversely affected, the Commission will issue an Order designating the time
1

| and place of any hearing. If a hearing is held, the issue to be considered at
!
'

such hearing shall be whether this Order should be sustained.

!

! Pursuant to 10 CFR 2.202(c)(2)(1), Mr. Mignotte or any person adversely

| affected by this Order, say, in addition to demanding a hearing, at the time

I that answer is filed or sooner, move the presiding officer to set aside the

inusediate effectiveness of the Order on the ground that the Order, including
i

| the need for immediate effectiveness, is not based on adequate evidence but on .

|:

: sere suspicion, unfounded allegations, or error.
i

In the absence of any request for a hearing, the provisions specified in
i

) Section IV above shall be final 20 days from the date of this Order without i

1

1

,

1

!
i

i
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further order or proceedings. AN ANSWER OR A REQUEST FOR A HEARING SHALL NOT

STAY THE 1 MEDIATE EFFECTIVENESS OF THIS ORDER.
,

FOR THE NUCLEAR REGULATORY COPMIS$10N

u

'

i s L. Nilhoan
puty Executive Otrector for

Nuclear Reactor Regulation,
Regional Operations and Research

Dated at Rockville, Maryland
thisg7%iayofJune1994

;

|
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J

j NOTICE OF VIOLATION
;

i Stephen Nignotte Docket No. 55-60117
; Senior Reactor Operator License No. SOP-11160
; EA 94-094

1 In letters from the New York Power Authority dated December 23, 1992 and
j January 3, 1994, and during an inspection conducted by the NRC on January 12-
} 13, 1994, violations of NRC requirements were identified. In accordance with

the ' General Statement of Policy and Procedure for NRC Enforcement Actions,''

10 CFR Part 2. Appendix C, the violations are listed below:

A. 10 CFR 55.53(j) prehtbits the use of illegal drugs, including marijuana'

and cocaine, and prohibits the operator free perfoming activities
authorized by a Itcense issued under 10 CFR Part 55 while under the;
influence of marijuana or cocaine. "Under the influence * is defined in4

10 CFR 55.53(j) to mean that the operator ' exceeded, as evidenced by a'

1 confirmed positive test, the lower of the cutoff levels for drugs or
| alcohol contained in 10 CFP Part 28, Appendix A, of this chapter, or as

estabitshed by the facility Itcensee."i

10 CFR 55.53(k) requires each Itcensee at power reactors to participate
in the drug and alcohol testing programs estabitshed pursuant to 10 CFR
Part 26.

i 1. Contrary to the above, the licensee violated 10 CFR 55.53(j) as
evidenced by the following examples:4

I a. the Itcensee used enrijuana and cocaine, as evidenced by a
confirund positive test for these drugs from a urine samplee

| sukeltted en Neves6er 23, 19g3; and
:

b, the licenses perfomed Itcensed duties on November 23, 1993
; tamediately before the submission of the urine sample which:

! indicated that the licensee was under the influence of
marijuana and cocaine while perfoming those duties. (01013)

1

! 2. Contrary to the above, the licensee violated 10 CFR 55.53(k) in
that when he was selected for a randos test on November 23, 1993,'

he submitted a surrogate urine sample for testing. The low;

| temperature of this first sample and the fact that it tested
| negative uhile an observed sample subettted soon aftemard tested

i

; positive for drugs is evidence that the first sample was a
i surr 's. (01023)

|
I This is a h vority Level !!! problem (Supplement I).

g. 10 CFR 50.9(a) requires that infomation required by license conditions
to be maintained by the Itcensee shall be complete and accurate in allj

! satorial respects.

!

:

|
!

l
|

:
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Notice of Violation 2

4

; 10 CFR 50.5(a)(1) prohibits an employee of a licensee from engaging in
deliberate atsconduct that, but for detection, would have caused the
licensee to be in violation of any rule, regulation, or order, or any'

ters, condition, or liattation of any license.
t

i 10 CFR 50.5(a)(2) prohibits any employee of a licensee free submitting
to a Itcensee <information that the employee subettting the information

j knows to be inaccurate in sees respect material to the NRC.
t

| Contrary to the above, in violation of 10 CFR 50.5(a)le to New York(1), Stephen
Nignotte deliberately provided a surrogate urine samp:

| Power Authority, a Cgueission Itcensee, as described in Violation A.
; above, which, if New York Power Authority had not detected that the

sample was a surrogate sample, would have caused the licenses to be in
violatten of 10 CFR 50.9(a). In addition, Mr. Nignotte's action,

; violated 10 CFR 50.5(a)(2) because the information to be derived free
! that urine sample was enterial to the NRC in that it was required by 10
!

CFR Part 26. (02013)

This is a Severity Level !!! violation (Supplement VII).
d

Because your license has expired, you are not required to respond to this' Notice of Violation at this time unlann van e= tant the v< alatten. Should you
contest the Notice of Violation, a response is required w< thin 30 days of the
date of this Notice addressing the s ific basis for disputing the violation.
This response should be sent to the anal Administrator, NRC Region I, 4754

Allendale Road, King of Prussia, PA 1 1415.

| Dated in Rockville, Maryland

] thisgg'8 day of June 1994

!
!
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4 UNITED STATES

{ NUCLEAR REGULATORY COMMISSION
5, wasmorou o e rosss.ooo,

NH 2 ! GW

IA 94-008

Mr. Sean G. Miller
(Home Address Deleted
Under 10 CFR 2.790]

Dear Mr. Miller:

SUETECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED
ACTIVITIES (EFFECTIVE IMMEDIATELY)
(NRC Inspection Report No. 50-237/92033; 50-249/92033;
NRC Investigation Report No. 3-92-055R)

The enclosed Order is being issued as a consequence of events
which occurred'during operation of the Dresden Nuclear Station
Unit 2 on September 18, 1992, and in violation of the Dresden.
Technical Specifications and Nuclear Regulatory Commission (NRC
or Commission) regulations. The NRC conducted an inspection and
on investigation of the event. The investigation by the NRC's
Office of Investigations (OI) concluded that on September 18,
1992, you deliberately violated or caused violations of NRC
requirements and the Dresden Technical Specifications. A copy of

the synopsis of the OI report was forwarded to you by letter
dated November 4, 1993. You were invited to participate in an
cnforcement conference scheduled on this matter for November 17,
1993, but you declined.

On September 18, 1992, a rod mispositioning incident occurred
when a Nuclear Station Operator (NSO), a licensed operator, moved
a control rod out of sequence during your shift as the Qualified
Nuclear Engineer (QNE). You noticed the error, and the NSO

continued to move control rods in violation of station
j procedures, at your direction and without the knowledge or
' authorization of the Station Control Room Engineer (SCRE), after

which you informed the SCRE of the mispositioned rod.1

! Subsequently, you, the SCRE, the NSO and the two nuclear
engineers in training who were present during the incident agreedAs

i not to tell anyone else about the mispositioned rod incident.
e result, neither the mispositioned rod nor the subsequent
deviation from the planned control rod pattern were documented in;

andthe control room log, you falsified a Dresden Form 14-14C,'

Ceco management was not informed of the incident.

Your actions in connection with a deliberate attempt to conceal!

1992 event caused Ceco to be in violation of 10i the September 18,
" Completeness and Accuracy of Information", and thei CFR 50.9,

Dresden license conditions, including technical specifications,

;

;
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Mr. Sean G. Miller -2-

and constituted a violation of 10 CFR 50.5(a), " Deliberate
Misconduct". In addition, by directing the NSO to continue to
move control rods, you violated 10 CFR 55.3.

NRC does not have the requisite reasonable assurance that
;' licensed activities will be properly conducted in accordance with

regula;ory requirements, including the requirement to provide
information that is complete and accurate in all material
respects, with you involved in licensed activities.
Consequently, after consultation with the Commission, I have been
authorized to issue the enclosed order Prohibiting Involvement in
NRC-Licensed Activities (Effective Immediately). Failure tocomply with the provisions of this Order may result in civil or
criminal sanctions.

Questions concerning the Order Prohibiting Involvement in NRC-
Licensed Activities (Effective Immediately) may be addressed to
James Lieberman, Director, Office of Enforcement. Mr. Liebermancan be reached at telephone number (301) 504-2741.

In accordance with 10 CFR'2.790 of the NRC's * Rules of Practice,"
a copy of this letter and the enclosure with your home address
removed will be placed in the NRC's Public Document Room.

Sincerely,

f
i .

m L.
smes L. Milhoan.

loputy Executive Director for
uclear Reactor Regulation,
Regional Operations and Research

Enclosure: Order Prohibiting Involvement
in NRC-Licensed Activities (Effective Immediately)

cc w/ enclosures
W. J. Wallace, Vice President and Chief Nuclear Officer
L. O. DelGeorge, Vice President, Nuclear oversight

and W 1 story services,

M. Lyster, site Vice President
G. Spedl, Station Manager
J. Shields, Regulatory Assurance Manager
D. Farrar, Nuclear Regulatory Services Manager
Richard Hubbard
J. W. McCaffrey, chief Public Utilities Division
Robert Newinann, Office of Public Counsel
State of Illinois Center

-

k
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of ) IA 94-008
Sean G. Miller )
Coal City, Illinois )

ORDER PROHIBITING INVOLVEMENT IN
NRC-LICENEED ACTIVITIES
(EFFECTI'JE IMMEDIATELY)

I

Mr. Sean G. Miller was formerly employed by the Commonwealth

Edisen Company (Ceco) from June 18, 1990, until he resigned his

employment on December 2, 1992. Ne most recently held the

position of Qualified Nuclear Engineer (QNE) with

responsibilities involving compliance with NRC requirements for

the operation of a nuclear power plant. Ceco holds Facility

Licenses DPR-19 and DPR-25 issued by the Nuclear Regulatory

Commission (NRC or Commission) pursuant to 10 CFR Part 50. The

licenses authorize Ceco to operate the Dresden Nuclear Station

Units 2 and 3 located near Morris, Illinois. The licenses were

issued by the NRC on December 22, 1969, and March 2, 1971,

respectively.

I
II

On November 24, 1992, Ceco notified the NRC that CECO senior
.

'

1

managers had just become aware of an incident that had occurred |

on September 18, 1992, when Unit 2 was operating at 75% power. A

Nuclear Station Operator (NSO), a licensed reactor operator, had

incorrectly moved control rod H-1 while repositioning control

rods to change localized power levels within the reactor core, ,

)
!4

1

1 I

|
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and the event was concealed from Ceco management. Both Ceco and
NRC initiated an investigation of the incident.

On September 18, 1992, the NSO, a licensed operator, erroneously

moved control rod M-1 from Position 48 (fully withdrawn) to
Position 36. The NSO and two individuals in training to become

nuclear engineers were in the control room when Mr. Miller, the

QNE on' duty and an unlicensed individual, recognized the NSO's

error. Mr. Miller informed the NSO of the error, the NSO

continued to move control rods at Mr. Miller's direction, without

theknowledgeorapprovaloftheStationControlRocaEngine[ar
(SCRE), and then Mr. Miller informed the SCRE of the event.

Later the SCRE spoke with Mr. Miller, the NSO and the two nuclear

engineers in training and they all agreed that they would not
discuss the incident with anyona else. As a result, neither the

mispositioned rod nor the subsequent deviation from the planned

control rod pattern were documented in the control room log, I
|Mr. Miller falsified a Form 14-14C plant record, and CECO '

management was not informed of the incident. {

|

Dresden Technical Specification 6.2.A.1 stated that applicable '

procedures recommended in Appendix A of Regulatory Guide 1.33,
j

Revision 2 dated February 1978, shall be established,
implemented, and maintained. Regulatory Guide 1.33, Appendix
A.1.c, included administrative procedures, general plant

1
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J

operating procedures, and procedures for startup, operation, and
I shutdown of safety related systems.

I
j Dresden operating Abnormal Procedure (DOA) 300-12, "Mispositioned
,

Control Rod", Revision 2, November 1991, Section C.2, required,

in part, that if a control rod is moved more than one even notch

from its in-sequence position, then all control rod movement must

be discontinued. Section D.2.a. (1) required, in part, that if a

single control rod is inserted more than one even notch from its

in-sequence position and reactor power is greater than 204, and4

,

if the mispositioning occurred within the last 10 minutes, then

the mispositioned control rod must be continuously inserted to

Position 00. Section D.6 required that an upper mangement

representative will conduct an evaluation into the cause of the

mispositioning and implement immediate corrective actions prior

j to the resumption of routine control rod movements.
1

i

i
j These procedures were not followed. Specifically, the NSO failed

to insert the mispositioned control rod to Position 00, and

: continued to move control rods solely at the direction of

j Mr. Miller and without the performance of an evaluation and

corrective actions by an upper management representative.

]

|
Dresden Administrative Procedure (DAP) 14-14, " Control Rod |

Sequences," Revision 0, dated November 1991, section F.1.e,

required that Form 14-14C, "Special Instructions", must provide

d

't
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instructions which should be clearly stated and strictly adhered

to and required that the instructions be approved by the QNE (in

this case, Mr. Miller) and an operations shift supervisor.

However, on September 18, 1992, following the mispositioning of
control rod H-1, control rod arrays SD2 and 5 were moved at

Mr. Miller's direction and without the completion of a special
Instruction Form 14-14C clearly stating the sequence, and without

prior approval of Mr. Miller's instructions by an operations
shift supervisor. By directing the continued movement of control

I

rods without the approval of a licensed operator, Mr. Miller, who
is not a licensed operator, violated 10 CFR 55.3. Furthermore,

after these rods had been moved, Mr. Hiller knowinglp completed a
Form 14-14C to indicate a different sequence of control rod

movements than that which actually occurred. The effect of this

inaccurate Form 14-14C was to conceal the mispositioning of

control rod H-1 and the subsequent movement of control rods in
violation of plant procedures.

Based on the NRC Office of Investigations (OI) investigation of
this matter (OI Report No. 3-92-055R), I conclude that Mr.

Miller, along with certain other Ceco employees, deliberately

attempted to conceal the mispositioned control rod event by

failing to document the incident as required by plant procedures.

By falsifying the Form 14-14C, Mr. Miller deliberately put Ceco

NUREG-0940, PART I 132
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in violation of Dresden Technical Specification 6.2.A.1, DAP 14-
14, Section F.1.e., and 10 CFR 50.9, " Completeness and Accuracy
of Information".

III

Based on the above, Mr. Miller, an employee of Ceco at the time

of the event, engaged in deliberate misconduct which caused Ceco

to be in violation of its license conditions and 10 CFR 50.9, and

which constitutes a violatLon of 10 CFR 50.5 and 10 CFR 55.3,.

The NRC must be able to rely on its licensees and their employees

to comply with NRC requirements, including the requirement to

maintain records that are complete and accurate in all material

respects. Mr. Miller's action in causing Ceco to violate its

license conditions and 10 CFR 50.9 have raised serious doubt as

to whether he can be relied upon to comply with NRC requirements,

including the requirements to maintain complete and accurate

records. Mr. Miller's deliberate misconduct that caused Ceco to

violate commission requirements cannot and will not be tolerated.

!

Consequently, I lack the requisite reasonable assurance that

licensed activities can be conducted in compliance with the

Commission's requirements and that the health and safety of the

public will be protected, if Mr. Miller were permitted at this,

time to be engaged in the performance of NRC-licensed and

i

!

! l

i
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regulated activities. Therefore, the public health, safety and
interest require that Mr. Miller be prohibited from being

involved in any NRC-licensed activities for three years from the
date of this Order. In addition, for the same period, Mr. Miller

is required to give notice of this order to any prospective
employer engaged in NRC-licensed activities as described in I

section IV, Paragraph 8, below, from whom he seeks employment in

non-licensed activities to ensure that such employer is aware of
Mr. Miller's previous history. For five years from the date of

this order, Mr. Miller is also required to notify the NRC of,his
employment by any person engaged in NRC-licensed activities, as

described in Section IV, Paragraph B, below, so that appropriate

inspections can be performed. Furthermore, pursuant to 10 CFR

2.202, I find that the significance of the conduct described

above is such that the public. health, safety and interest require
that this order be immediately effective.

IV

Accordingly, pursuant to sections 103, 161b, 1611, 161o, 182 and

186 of the Atomic Energy Act of 1954, as amended, and the

Commission's regulations in 10 CFR 2.202 and 10 CFR 50.5, IT IS

HEREBY ORDERED, EFFECTIVE IMMEDIATELY, THAT:
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A. Mr. Miller is prohibited for three years from the date

of this order from engaging in activities licensed by
the NRC.

3. Should Mr. Miller seek employment in non-licensed

activities with any person engaged in NRC-licensed
,

activities for three years from the date of this order,
j

| Mr. Miller shall provide a copy of this order to such

person at the time Mr. Miller is soliciting or

: negotiating employment so that the person is aware of

the order prior to making an employment decision. For

| the purposes of this order, licensed activities include

the activities oft (1) an NRC licensee; (2) an,

'

Agreement State licensee conducting NRC-licensed I

activities pursuant to 10 CFR 150.20; and (3) an

| Agreement State licensee involved in the distribution

'f of products that are subject to NRC jurisdiction.

C. For three years from the date of this order, Mr. Miller

i shall provide notice to the Director, Office of

j Enforcement, U. S. Nuclear Regulatory Commission,

I Washington, DC 20555, of the name, address, and
:

j telephone number of the employer, within 72 hours of
;

his acceptance of an employment offer involving non-.

licensed activities for an employer engaged in NRC-

licensed activities described in Paragraph IV.B, above.

,
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D. After the three year prohibition has expired as

described in Paragraphs IV.A and 5 above, Mr. Miller

shall provide notice to the Director, office of

Enforcement, for acceptance of any employment in NRC-

licensed activity for an additional two year period.

The Director, office of Enforcement may, in writing, relax or

rescind any of the above conditions upon demonstration by Mr.

Miller of good cause.

V

In accordance with 10 CFR 2.202, Mr. Miller must, and any other

person adversely affected by this order may, submit an answer to

this Order, and may request a hearing within 30 days of the date

of this Order. The answer may consent to this order. Unless the

answer consents to this Order, the answer shall, in writing and

under oath or affirmation, specifically admit or deny each

allegation or charge made in this order and shall set forth the

matters of fact and law on which Mr. Miller or other person

adversely affected relies and the reasons as to why the Order

should not have been issued. Any answer or request for a hearing

shall be submitted to the Secretary, U. S. Nuclear Regulatory

Commission, ATTN Chief, Docketing and Service Section,

Washington, DC 20555. Copies also shall be sent to the

Director, Office of Enforcement, U. S. Nuclear Regulatory

i
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Commission, Washington, DC 20555; to the Assistant General

Counsel for Hearings and Enforcement at the same address; to the

Regional Administrator, Region III, U. S. Nuclear Regulatory

Commission, 801 Warrenville Road, Lisle, Illinois 60532-4351; and

to Mr. Miller, if the answer or hearing request is by a person
other than Mr. Miller. If a person other than Mr. Miller

requests a hearing, that person shall set fcrth with

particularity the manner in which his interest is adversely
offected by this Order and shall address the criteria set forth

in 1# ';FR 2.714(d).

i

If a hearing is requested by Mr. Miller or a person whose

'

interest is adversely affected, the commission will issue an

order designsting the time and place of any hearing. If a

hearing is held, the issue to be considered at such hearing shall
> \

be whether this Order should be sustained..

i |

:

; Pursuant to 10 CFR 2.202(c) (2) (1) , Mr. Miller, or any person

.
cdversely affected by this Order, may in addition to demanding a

!

hearing, at the time that answer is filed or sooner, move the

j presiding officer to set aside the immediate effectiveness of the

Order on the ground that the Order, including the need for

immediate effectiveness, is not based on adequate evidence but on'

mere suspicion, unfounded allegations, or error.
.f

i 1

1

! |

!
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In the absence of any request for a hearing, the provisions

specified in Section IV above shall be final 20 days from the

date of this Order without further order or proceedings. AN

ANSWER OR A REQUEST FOR A HEARING SHALL NOT STAY THE IMMEDIATE

EFFECTIVENESC OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMMISSION

L.WhIbfeI L. Milhoan
Japuty Executive Director

for Nuclear Reactor Regulation,
Regional Operations and Research

Dated a Rockville, Maryland
thisal day of April 1994

!
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UNITED STATES,

I *- 3 NUCLEAR REOULATORY COMMISSION

( ) wasmorow, o c. aomooos

s, *- ,-
...a

!A 94-031 Onobu M. N
,

Thomas A. Nisbet
[HOME ADDRESS DELETED
UNDER 10 CFR 2.790]

SUBJECT;
ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMME0!ATELY)

; (NRC INVESTIGATION REPORT NO. 4-93-049)

Dear Mr. Nisbet:

The enclosed Order Prohibiting involvement in NRC-Licensed Activities is being
issued because you engaged in deliberate misconduct, as defined in 10 CFR
30.10, during your employment with Western Industrial X-Ray inspection
Company, Inc.

The Order prohibits your involvement in NRC-licensed activities for a period
of one year from the date of the Order. This means that you are prohibited
from any direct involvement in supervising or performing activities that are
regulated by the NRC, including conducting or supervising radiographic
operations. This prohibition extends to performing these activities in NRC"

jurisdiction, including working in non-Agreement States on behalf of an
Agreement State licensee.

Pursuant to Section 223 of the Atomic Energy Act of 1954, as amended, any
person who willfully violates, attempts to violate or conspires to violate,a

any provision of this Order shall be subject to criminal prosecution as set
forth in that section.

Questions concerning this Order should be addressed to Mr. James Lieberman,
Otractor, Office of Enforcement, who can be reached at (301) 504-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice", a copy of
this letter and the enclosures will be placed in the NRC's Public Document
Room.

Sincer ly,

/
ug hompson, Jr..

De u y Executiv Dir for
Nuc ear Materia s Sa ty, Safeguards

and Operations Support

Docket No. 030-32190
License No. 49-27356-01

Enclosure: As Stated

cc w/ enclosure: State of Wyoming
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UNITED STATES
NUCLEAR REGULATORY COMMISSION-

In the Matter of )
) !A 94-031

THOMAS A. NISBET )
)

ORDER PROHIBITING INVOLVEMENT IN CERTAIN
NRC-LICENSED ACTIVITIES,

(EFFECTIVE IMMEDIATELY)

t

Thomas A. Nisbet was employed as a Radiographer for Western industrial X-Ray

Inspection Company, Inc. (Licensee or WlX), Evanston, Wyoming, from May 1993

to June 1994, when the WlX license was suspended. WIX is the holder of

License No. 49-27356-01 issued by the Nuclear Regulatory Commission (NRC or

Commission) pursuant to 10 CFR Parts 30 and 34. The license at.thorizes the

Licensee to possess sealed sources of iridium-192 in various radiography -

devices for use in performing industrial radiography in accordance with the

conditions of the license. The license was suspended by NRC Order on June 16.

1994, and remains in suspension while a hearing requested by the Licensee is

pending. On September 27, 1994, the NRC issued an immediately effective Order

to WIX to transfer material in its possession. In a provision that is not

effective immediately, the Order also revoked the WIX license.

!!

Between January and June 1994, an inspection (030-32190/94-01) and an Office

of Investigations (01) investigation (4-93-049R) of licensed activities were

conducted in response to allegations that Mr. Thomas A. Nisbet, a Radiographer

formerly employed by WlX, had deliberately allowed a Radiographer's Assistant

employed by WlX and working with him, to perform radiographic operations on

July 31, 1993, without supervision, and that the Licensee deliberately failed

to evaluate a July 31, 1993, potential overexposure incident involving the

i

NUREG-0940, PART I 140

_ _ _ _ _ _ __



|

2

Radiographer's Assistant. During the inspection and investigation, the

Radiographer's Assistant informed the inspector and investigator that she and

Mr. Nisbet falsified a written incident report provided to their employer that

described the circumstances involving the potential overexposure incident.

This potential overexposure incident occurred as the result of the -

Radiographer's Assistant not properly implementing radiography procedures

while performing radiographic operations in that she failed to perform a

survey to verify that the source was returned to its shielded position after a

radiographic exposure was taken and she failed to lock the source in the

exposure device prior to moving the device.

Based on its review of the available information, the NRC concludes that Mr.

Nisbet violated provisions of 10 CFR 30.10, which prohibits individuals from
1

deliberately causing a licensee to be in noncompliance with NRC requirements

and from deliberately providing incomplete or inaccurate information to the

NRC or to a licensee of the NRC which the individual knows is material in some

respect to the NRC. Specifically, as discussed below in more detail, the NRC

concludes that : 1) Mr. Nisbet deliberately failed to provide personal

supervision of, including the failure to watch, his assistant, while she was

performing radiographic operations on July 31, 1993, a violation of 10 CFR

34.44; and 2) Mr. Nisbet deliberately provided inaccurate information to the

Radiation Safety Officer for WIX about the July 31. 1993, incident, a

violation of 10 CFR 30.10.

During the inspection and investigation, Mr. Nisbet stated that he had allowed
1

the Radiographer's Assistant to perform radiographic operations without his

direct supervision. When questioned, Mr. Nisbet stated that'he knew that

allowing the Radiographer's Assistant to perform radiographic operations

|
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without his supervision was a violation of NRC requirements; however, during

subsequent questioning, Mr. Nisbet stated that he knew that he was responsible

for the Radiographer's Assistant but he did not know that he had to watch her

perform radiographic operations 100 percent of the time. Mr. Nisbet stated

that he was performing paperwork in his truck during the time that the

Radiographer's Assistant was potentially overexposed while performing

{ radiographic operations on July 31, 1993. Mr. Nisbet stated that his written

report of the incident which he provided to'the President and Radiation Safety

Officer for WIX was not completely true in that he did not actually observe

the Radiographer's Assistant conduct radiography when the incident occurred.

During an enforcement conference that was held on August 30, 1994 Mr. Nis' bet

stated that he and other WlX radiographers had allowed their assistants to

perform radiographic operations without being observed once they were

confident that their assistants could perform radiographic operations without

direct supervision. Mr. Nisbet stated that this was a common practice and

that the WIX President and Radiation Safety OfH eer Mr. Larry D. Wicks, had

provided guidance to conduct radiography in this manner. Mr. Nisbet stated

that he knew that there was an NRC regulation which required radiographers to

supervise radiographer's assistants, but he did not know specifically what

this supervision entailed and the guidance that he received from Mr. Wicks

relative to this requirement was that he could perform dark room activities

and complete paperwork while the Radiographer's Assistant conducted

radiographic operations once he was confident that the assistant could perform

radiography without direct supervision. Mr. Nisbet also stated that he felt

pressured to allow the Radiographer's Assistant to perform radiographic

operations without direct supervision or observation in order to meet the
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schedule for accomplishing the number of contractually-specified daily
,

radiographs.

Although 10 CFR 34.44 is explicit that personal supervision includes watchirig;

the radiographer's assistant's performance of operations. Mr. Nisbet stated

that he was provided guidance by his employer that is contrary to the

requirements of that regulation. However, improper direction from management

does not excuse failure to comply with regul'atory requirements.

*

The following considerations raise significant questions about Mr. Nisbet's

tillingness to comply with the NRC regulation that governs the supervision of

Radiographers' Assistants:

i 1. Mr. Nisbet initially told the investigators that he did not watch the
,

Radiographer's Assistant operate the exposure device for a particular

weld (three exposures) on July 31, 1993, which he knew was a violation

| of PRC requirements.

-

2. Mr. Nisbet initially told the investigators that he had told the

Radiographer's Assistant that she violated NRC regulations when she
a

operated the exposure device on July 31, 1993, without him observing.

3. Mr. Nisbet falsified the written report that described the July 31,
,

1993, incident so that the report indicated that he was observing the

Radiographer's Assistant at the time that the potential overexposure of

the Radiographer's Assistant occurred.

.
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4. The Radiographer's Assistant told the investigators that she agreed to

falsify the incident report because, knowing it was a violation of NRC

requirements for her to perform radiographic operations without being>

observed by Mr. Nisbet, she believed that he would be fired if Mr. Wicks

knew that Mr. Nisbet was not supervising her while she was performing

radiography.

Mr. Nisbet also told NRC per'sonnel during the enforcement conference that he

and the Radiographer's Assistant agreed, at the suggestion of the'

Radiographer's Assistant's spouse, who was also a WlX radiographer and ,

Assistant Radiation Safety Officer, to provide a false account of how the

poten'tial overexposure incident occurred. Mr. Nisbet stated that the

Radiographer's Assistant's spouse told him and the Radiographer's Assistant

that they were likely to be fired if they told Mr. Wicks what actually

transpired. Upon further questioning by the NRC personnel during the

enforcement conference, Mr. Nisbet stated that he was not coerced into

falsifying the written incident report and it was his decision to do so. Mr.

Nisbet stated that after Mr. Wicks became aware of what actually occurred, Mr.

Wicks told him that he would be fired if a similar incident occurred again.

Based on its review of the evidence gethered during the 01 investigation, as

well as the information obtained during the enforcement conference, the NRC

concludes that Mr. Nisbet deliberately failed to personally supervise the

Radiographer's Assistant while she conducted radiographic operations on July

31, 1993, and that Mr. Nisbet deliberately provided false information to the

Licensee regarding the July 31, 1993 incident.
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Based on the above, Thomas A. Nisbet has engaged in deliberate misconduct that

caused the Licensee to be in violation of 10 CFR 34.44. The NRC must be able4

to rely on the Licensee and its employees to comply with NRC requirements,

including the requirement to provide information and maintain records that are

complete and accurate in all material respects. Mr. Nisbet's actions in j
~

Icausing the Licensee to violate 10 CFR 34.4( have raised serious doubt as to
,

whether he can be relied upon to comply with NRC recuirements in the future.
!
.

Consequently, I lack the requisite reasonable assurance that licensed

activities can be conducted in compliance with the Commission's requiremen'ts

and that the health and safety of the public will be protected, if Mr. Nisbet
,

were permitted at this time to be involved in NRC-licensed activities.
|

Therefore, the public health, safety and interest require that Thomas A. |
,

Nisbet be prohibited from any involvement in NRC-licensed activities for a

period of one year from the date of this Order, and if he is currently

involved with another NRC licensee in NRC-licensed activities, he must

immediately cease those activities, and inform the NRC of the name, address
'

and telephone number of the employer, and provide a copy of this Order to the

employer. Additionally, Mr. Nisbet is required to notify the NRC of his first

employment in NRC-licensed activities following the prohibition period.

Furthermore, pursuant to 10 CFR 2.202, I find that the significance of Mr.
,

Nisbet's conduct described above is such that the public health, safety and

interest require that this Order be immediately effective.
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:

Accordingly, pursuant to sections 81, 161b, 1611, 182 and 186 of the Atomic

Energy Act of 1954, as amended, and the Commission's regulations in 10 CFR

2.202, 10 CFR 30.10, and 10 CFR Part 34, IT IS HEREBY ORDERED, EFFECTIVE

IME0!ATELY, THAT:

1. Thomas A. Nisbet is prohibited for one year from the date of this

Order from engaging in NRC-licensed activities. NRC-licensed

activities are those activities that are conducted pursuant to a

specific or general license issued by the NRC. including, but not

limited to, those activities of Agreemen State licensees

conducted pursuant to the authority granted by 10 CFR 150.20.

2. The first time Mr. Nisbet is employed in NRC-licensed activities

following the one-year prohibition, he shall notify the Director, Office

of Enforcement, U. S. Nuclear Regulatory Commission. Washington, D.C.

20555, and the Regional Administrator, NRC Region IV, at least five days

prior to the performance of licensed activities (as described in I

above). The notice shall include the name, address, and telephone

number of the NRC or Agreement State licensee and the location where the
i

licensed activities will be performed. The notice shall include a

statement of his commitment to compliance with regulatory requirements

and the basis why the Commission should have confidence that he will now

comply with applicable NRC requirements.

The Director. Office of Enforcement, may, in writing, relax or rescind any of

the above conditions upon demonstration by'Mr. Nisbet of good cause.
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!

In accordance with 10 CFR 2.202, Mr. Nisbet must, and any other person
l

|adversely affected by this Order may, submit an answer to this Order, and may ..

request a hearing on this Order, within 20 days of the date of this Order. !

I
The answer may consent to this Order. Unless the answer consents to this ' '

Order, the answer. shall, in writing and under oath or affirmation,
;

specifically admit or deny each allegation or charge made in this Order and

shall set forth the matters of fact and law on which Mr. Nisbet or any other

person adversely affected relies and the reasons as to why the Order should,

not have been issued. Any answer or request for a hearing shall be submitted _

to the Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief, Docketing

and Service Section, Washington, DC 20555. Copies also shall be sent to the

Director, Office of Enforcement, U.S. Nuclear Regulatory Commission.

Washington, DC 20555, to the Assistant General Counsel.for Hearings and

Enforcement at the same address, to the Regional Administrator, NRC Region IV,

611 Ryan Plaza Drive Suite 400, Arlington, Texas 76011, and to Mr. Nisbet if

the answer or hearing request is by a person other than Mr. Nisbet. If a

person other than Mr. Nisbet requests a hearing, that person shall set forth

cith particularity the manner in which his or her interest is adversely
1

affected by this Order and shall address the criteria set forth in 10,CFR
'

2.714(d).

If a hearing is requested by Mr. Nisbet or a person whose interest is

adversely affected, the Comsaission will issue an Order designating the time

and place of any hearing. If a hearing is h6id, the issue to be considered at

such hearing shall be whether this Order should be sustained. ' 4

.

l
4

i
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Pursuant to 10 CFR 2.202(c)(2)(1), Mr. Nisbet, or any other person adversely

affected by this Order, may, in addition to demanding a hearing, at the time

the answer is filed or sooner, move the presiding officer to set aside the

twediate effectiveness of the Order on the ground that the Order, including

the need for immediate effectiveness, is not based on adecuate evidence but on
4 mere suspicion, unfounded allegations, or error.

1

In the absence of any request for hearing, the provisions specified in Section

IV above shall be final 20 days from the date of this Order without further

order or proceedings. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE '

IP9tEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMMISSION
,

O
Hugh . Thompson,'r
De y Executive i or
Nuc ear Materials Safety, Safeguards

and Operations Support

Dated at Rockville, Maryland
this I f iT~ day of October 1994

I
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[ ] NUCLEAR REGULATORY COMMISSION
* wasmorou, o.c. messem

, ,, g
'% * . . . . / WC ?. 6 1591

IA 94-018

Richard E. Odegard
(HOME ADDRESS DELETED
UNDER 10 CFR 2.790)

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

The enclosed Order is being issued because of your violations of.10 CFR 30.10
of the Commission's regulations as described in the Order.

Based on an investigation conducted by the Nuclear Regulatory Consission's
Office of Investigation, the NRC Staff has determined that you deliberately
conspired with other AMSPEC officials to deceive the Commission and provided
false testimony, under oath, to NRC officials. In addition, you deliberately
failed to train and certify employees in radiation safety as required by the
AMSPEC license conditions. A copy of the synopsis of the investigation is
enclosed.

Failure to comply with the provisions of this Order may result in further
civil or criminal sanctions.

Questions concerning this Order should be addressed to Mr. James Lieberwan,
Director, Office of Enforcement, who can be reached at (301) 504-2741.

,

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
3 this letter and the enclosures will'be placed in the NRC's Public Document

Room.
,

Sincerely,

W
'

\ / James Lieberman, Director*

Office of Enforcement

Enclosures:
1. Order
2. 01 Synopsis

i

i
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UNITED STATES |
NUCLEAR REGULATORY COMMIS$!ON

in the Matter of ) IA 94 018
)

Richard E. Odegard )
)

ORDER PROHIBITING INVOLVEMENT IN
NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

I

Richard E. Odegard has been employed as a radiographer in the field of;

industrial radiography since approximately 1978. On approximately June 20,

1989. Mr. Odegard was hired by the American Inspection Company, Inc. (AMSPEC).

AMSPEC held Materials License No. 12-24801-01 issued by the Nuclear Regulatory

Commission (NRC or Comunission) pursuant to 10 CFR P.rts 30 and 34. This .

license authorized the conduct of industrial radiography activities in

accordance with specified conditions. On April 30, 1992, the license was

suspended as a result of significant safety violations and related safety

concerns. Mr. Odegard was a Vice-President of AMSPEC at the time of license

suspension.

II

Between August 22, 1991 and November 12, 1992, the NRC Office of

Investigations conducted an investigation of licensed activities at AMSPEC.

During the course of this investigation, the AMSPEC license was suspended when

a significant number of safety violations were identified. In addition, the

investigation revealed that Mr. Odegard, in his capacity as a Vice-President

and Area Manager for AMSPEC, conspired with other AMSPEC officials to deceive

|
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i 2

the Consission regarding training of employees and, in addition, deliberately
' provided false sworn testimony to NRC officials,

a

AMSPEC submitted a Radiation Safety Manual as a part of its license ;

i
-

! application dated September 20, 1986. A part of this manual refers to |

1 employee training to satisfy the requirements of Appendix A of 10 CFR Part 34.
I

i This manual was incorporated as a part of License Condition 17 of the AMSPEC
, ,

] license. 10 CFR 30.9(a) requires, in part, that information provided to the

1 Commission by a licensee, and information required by the Comunission's

regulations to be maintained by the licensee, shall be complete and accurtte

) in all material respects. 10 CFR 30.10(a) requires, in part, that any

licensee or any employee of a licensee may not: (1) engage in deliberate
,.

misconduct that causes a licensee to be in violation of any rule, regulatten,
.

I
| or Ilmitation of any license, issued by the Commission, or (2) deliberately

j submit to the NRC information that the person submitting the information knows
4

i to be incomplete or inaccurate in some respect material to the NRC.
:
,

i Between late 1989 and March 1, 1992, Mr. Odegard deliberately created false

I documents concerning the training of AMSPEC employees (documents that were

required by the Commission's regulations to be maintained by AMSPEC), causing

i a violatten of 10 CFR 30.9 by AM5PEC. During 1990 and 1991, Mr. Odegard

|
deliberately provided unauthorized and improper aid to AMSPEC employees taking

radiation safety examinations, a violation of License Condition 17. Setween

late 1M9 and the end of 1991, Mr. Odegard deliberately falsified records of
i

! quarterly personnel radiation safety audits, causing violations of 10 CFR 30.9
1

and 34.11(d). On April 13, 1993, Mr. Odegard deliberately provided false

i

:
,

|
|
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testimony under oath during the NRC investigation, a violation of

10 CFR 30.10.

On January 29,1993 Nr. Odegard pied guilty to one felony count involving

deliberate violations of the Atomic Energy Act based on his violations of

these requirements.

!

ggg a.-

Based on the above, Mr. Odegard engaged in deliberate misconduct which caused

AMSPEC to be in violation of the training requirements of License Condition,17

and NRC regulations, including 10 CFR 30.9 and 34.ll(d). The NRC must be able

to rely on licensees and their employees to comply with NRC requirements,

including the requirements to train and certify employees in radiation safety

and procedures and the requirement to provide information that is complete and

accurate in all material respects. Mr. Odegard's actions in deliberately

causing AMSPEC to be in violation of NRC requirements regarding training and

completeness and accuracy of information and his deliberate misrepresentations

to NRC officials in violatica iJ 10 CFR 30:10 have raised serious doubt as to

whether he can be relied on to c@ly with NRC requirements, specifically the

requirement to provide complete and accurate information to the NRC.

Mr. Odegard's deliberate misconduct, incliiding his false statement to

Commission officials, cannet and will not be tolerated.

Consequently, ! lack the requisite reasonable assurance that Ilconsed

activities can be conducted in compliance with the Commission's requirements

and that the health and safety of the public will be protected if Mr. Odegard
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were permitted at this time to supervise or perform licensed activities in any

area where the NRC maintains jurisdiction. Therefore, the public health,

j safety and interest require that Mr. Odegard be prohibited from engaging in

! NRC licensed activities (including supervising, training or auditing) for
:

; either an NRC licensee or an Agreement State licensee performing licensed
,

activities in areas of NRC jurisdiction in accordance with 10 CFR 150.20 for a !

; period of five years from the date of this Order. In addition, for a period

of five years commencing after completion of the five-year period of

prohibition, Mr. Odegard is required to notify the NRC of his employment by

i any person or entity engaged in NRC-licensed activities, to ensure that the
.

I NRC can monitor the status of Mr. Odegard's compliance with the Commission's
,

requirements and his understanding of his commitment to compliance.

Furthermore, pursuant to 10 CFR 2.202, I find that the significance of the

I conduct descrtbed above is such that the public health, safety and interest

require that this order be effective immediately.
:

IV

4

! Accordingly, pursuant to sections 81, 161b, 1611, 182 and 186 of the Atomic

Energy Act of 1954, as amended, and the Commission's regulations in

10 CFR 2.202, 10 CFR 30.10, and 10 CFR 150.20, IT IS HERE8Y ORDERED, EFFECTIVE
,

; IMMEDIATELY, THAT:

i

1. Richard E. Odegard is prohibited for five years from the date of this
,

Order from engaging in NRC-licensed activities. NRC-licensed activities

are those activities which are conducted pursuant to a specific or

general license issued by the NRC, including, but not' limited to, those
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activities of Agreement State licensees conducted pursuant to the4

authority granted by 10 CFR 150.20. During this time period,

j Mr. Odegard must also provide a copy of this Order to prospective
'

employers who engage in NRC-licensed activities, at the time he accepts
'

employment.

2. For e period of five years after the five-year period of prohibition has
'

expired, Richard E. Odegard shall, within 20 days of his acceptance of
3

an employment offer involving NRC-licensed activities or his becoming

involved in NRC-Itcensed activities, as defined in Paragraph IV.1 above,,

'
'

provide notice to the 01 rector, Office of Enforcement, U. S. Nuclear
,

; -

j Regulatory Cosmission, Washington, D.C. 20555, of the name, address,

!' and telephone number of the employer or the entity where he is, or will
I

be, involved in the NRC-licensed activities. In the first notification
i

Mr. Odegard shall include a statement of his commitment to compliance;

i
'

with regulatory requiraments and the basis why the Commission should

have confidence that he will now comply with applicable NRC

requirements.-

1

The Director, Office of Enforcement, may in writing, relax or rescind any of

the ateve candittens upon demonstration by Mr. Odegard of good cause.

:

i V

:

la accordance with 10 CFR 2.202, Richard E. Odegard must, and any other person

etversely affected by this Order say, submit an answer to this Order, and may

roguest a hearing en this Order, within 20 days of the date of this Order.
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The answer may consent to this Order. Unless the answer consents to this

! Order, the answer shall, in writing and under oath or affirmation,

specifically. admit or deny each allegation or charge made in this Order and~

shall set forth the matters of fact and law on which Richard E. Odegard or any

"'other person adversely affected relies and the reasons as to why the Order

should not have been issued. Any answer or request for a hearing shall be
i,

submitted to the Secretary, U. S. Nuclear Regulatory Commission, ATTN: Chief,

Docketing and Service Section, Washington, D.C. 20555. Copies also shall be

sent to the Director, Office of Enforcement, U. S. Nuclear Regulatory

Conunission, Washington, D.C. 20555, to the Assistant General Counsel for

Hearings and Enforcement at the same address, to the Regional Administrato.r,
!

NRC Region !!, 101 Marietta Street, N. W., Suite 2900, Atlanta, Georgia

30323, and to Richard E. Odegard if the ar,swer or hearing request is by a

person other than Richard E. Odegard. If a person other than Richard E.;

i Odegard requests a hearing, that person shall set forth with particularity the-

tanner in which his or her interest is adversely affected by this Order and

| shall address the criteria set forth in 10 CFR 2.714(d).
'

-

!

If a hearing is requested by Richard E. Odegard or another person whose

interest is adversely affected, the Commission will issue an Order designating'

| the time and place of any hearing. If a hearing is held, the issue to be - '
.

considered at such hearing shall be whether this Order should be sustained.
:

Pursuant to 10 CFR 2.202(c)(2)(1), Richard E. Odegard or any other person

adversely affected by this Order, say, in addition to demanding a hearing, at ,,
-

the time the answer is filed or sooner, move the presiding officer to set
;

aside the immediate effectiveness of the Order on the ground that the Order. c

;

.

4
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including the need for immediate effectiveness, is not based on adequate

evidence but on mere suspicion, unfounded allegations, or error.
|

In the absence of any request for hearing, the provisions specified in

Section IV above shall be final 20 days from the date of this Order without

further order or processing. AN ANSWER OR A REQUEST FOR HEARING SHALL NOT

STAY THE IPMEDIATE EFFECTIVENESS OF THIS ORDER. '

FOR THE NUCLEAR REGULATORY COpMISSION

bb
;

James Lieberman, Director
office of Enforcement

Deted Rockville. Maryland
this ay of August 1994

,

!

.
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SYNOPSIS

on August 22, 1991, the Regional Administrator, U.S. Nuclear

pegulatory Commission (NRC), Region II, requested an
gnvestigation to determine whether officials, managers, and/ori

employass of The American Inspection Company, Inc. (AMSPEC), the

licensee, had intentionally violated regulatory and license30, and 34condition requirements set forth in 10 CTR Parts 20,
end the NRC license of January 15, 1987, respectively. According

to reported allegations, licensee management officials had
permitted unqualified technicians to perform radiography
operations at the Hess 011 Virgin Islands Company (HOVIC)
facility, St. Croix, U.S. Virgin Islands, whict had contracted
with AMSPEC for nondestructive exasination services.Additionally, licensee officials allegedly: (1) discriminatedI

(involuntary termination) against technicians for reporting
radiation health and safety concerns, (2) falsified radiation
cafety training documents, (3) provided false and misleading
information to the NRC, and (4) used source material in a manner,

]
not authorized by the license (irradiation of mice).

,

~

The office of Investigations (OI) reviewed the circumstances of
the alleged regulatory and license condition violations duringa which other improprieties by the licensee were identified. The

! investigation by OI did not substantiate that licensee management
officials had terminated radiography technicians for reporting

1 radiation health and safety concerns. It was concluded, however,
that these licensee officials at the HOVIC facility appearedI

insensitive to employee concerns of all topics, includingi

radiation safety, and they were perceived by technicians as
2

acting with apparent disregard concerning this issue. The
investigation further determined that licensee officials
deliberately provided falso and misleading radiation safety-

i related information to NRC representatives which was pertinent to'

the regulatory process. The investigation substantiated that the

!
li censee, through actions of some radiation protection officers
(RPos), deliberately falsified radiation safety training records,

| inserted false records in technician files to give the impression'

required training was accomplished, and they also conspired to'

conceal these training deficiencies and improprieties from thei

i NAC. The investigation surfaced and substantiated the allegation
|

that licensee officials and RPCs deliberately falsified required
personnel radiation safety audits and accompanying reports and'

they also created audit reports to make complete the radiation
cafety files of some technicians.'

The investigation also disclosed and confirmed numerous instances
of radiographers' assistants py forming radiography without
supervision and the deliberate falsification of source

. utilization logs to give the appearance that required supervision:

was present, all with the apparent knowledge and concurrence of
licensee management officials. It was also determined during the
investigation that licensee training officials (RPCs) frequently4

i

,

Case No. 2-91-010R 1
,

i
;
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failed to provide the Operation and Emergency Procedures (C&ty)
Manual to new employees prior to source utilization. The
investigation also determined that 12kt licensee RPCs were not
trained, examined and certified according to Radrat' ion Safety'
Prog' ram requi'remen,ts anE IR5PEC officials, including the
radiation safety officer (R50) and several RPos, were aware of
some of these violations and failed to correct them. Further, on
at least one occasion, the RSO and an RPO conspired to concoct a
plausible explanation for the NRC as to why RPO
examination / certification requirements were violated.

The investigation substantiated the allegation that radioactive
source material was utilized improperly when an AMSPEC night
shift supervisor, in the presence of technicians, radiographed a
mouse during two to three consecutive source exposures at the
H0VIC facility. The OI investigation, and a previous NRC
inspection at the st. Croix location, also revealed instances in
which AMSPEC technicians failed to observe required surveying and
posting activities during radiography operations, actions which
demonstrated either an apparent disregard for regulations and/or
radiation safety training deficiencies. Finally, the
investigation disclosed that the ]Wgt and other licensee
sanagement officials del _iberately failed to perform required .
radiation safety review, evaavaszon, and oversight functions and
responsibilities during the past 3 years.

-

!
-

f
i

i
!

:

i
:
i

;

I
.

s

i
e

!

4

|

| Case No. 2-91-010R 2

|

NUREG-0940, PART I 158

:

I

_ _ _ _ _ _ _ _ _ _ _ - _ - _ _ _ _ _ _ - _ _ _ - _ _ _ _ - ___



- - - - - - - - _ - _ . - _ ~ - - - - - - . _ . - . . --

1

4

|[O\
4 UNITED STATES
i 3 NUCLEAR REGULATORY COMMISSION

k*.... waswinstow. o.c. seens.eees
;

;

! APR 0 5194
1

j IA 94-004

Mr. Douglas D. Preston
(Address deleted

| Under 10 CFR 2.790)
i

Dear Mr. Preston

| SUBJECT: ORDER PROMIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
j (EFFECTIVE IMMEDIATELY) (NRC INSPECTION REPORT NO. 50-

331/93020)

| The. enclosed order Prohibiting Involvement in NRC-Licensed.
j Activities is being issued as a consequence of your deliberately
| providing false information on applications you made for access
: cuthorisation at the Iowa Electric Light and Power Company's
1 (licensee) Duane Arnold Energy Center. On or about June 19, 19.90,
j cnd on June 23, 1993, you indicated on your access authorisation
1 cyplications that you had not been arrested or ecnvicted of a
: criminal offense other than ainor traffic violations. The licensee
| cubsequently learned that you had been arrested and convicted
: several times for crimes other than traffic violations and that you
: were incarcerated for some of those offenses. As a result of your
: deliberate false statements, you were granted unescorted access to
j the Duane Arnold facility in 1990 and again in 1993. A licensee ,

Iinvestigator interviewed you about the false information at which4

) time you indicated that you had lied on your applications in 1990
and 1993 and that you would lie again about your criminal record.;

! The deliberate falso information on your criminal history in your ;

i June 23, 1993 application caused you to be personally in violation ;

| of 10 C'#R 50.5, " Deliberate Misconduct". 1
'

While you deliberately made the same falso statements on your
access authorisation application of June 19, 1990, that instance is
not being cited in the enclosed order because it occurred prior to

g

j september 16, 1991, the date that 10 CFR 50.5 became effective.
,

Failure to comply with the provisions of the enclosed order say
result in civil or criminal sanctions.4

I Questions concerning the order may be addressed to James Lieberman,;

i Director, Office of Enforcement. Mr. Lieberman can be reached at
! telephone number (301) 504-2741.

!
i
i

!,
.

|
.

;

I
1

l
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Mr. Douglas D. Preston 2

In accordance with 10 CFR 2.790 of the N'tC's " Rules of Practica",
a copy of this letter and the enclosure with your isome address
removed will be placed in the NRC's Public Document Room.

Sincerely,

$4W
ames Lieberman, Director

Office of Enforcement
Enclosures ~

Order Prohibiting Involvement in
NRC-Licensed Activities (Effective Immediately)

cc w/ enclosure:
L. Liu, Chairman of the Board and

Chief Executive Officer
D. Wilson, Plant Superintendent

Nuclear Licensing
K. Young, Manager, Nuclear Licensing
Resident Inspector, RIII
Stephen Brown, Iowa Department

of Commerce
Licensing Project Manager, NRR
Berry construction Company

|
|

|
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of }

)
MR. DOUGLAS D. PRESTON ) IA 94-004

ORDER PROHIBITING INVOLVEMENT IN
NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

I

Mr. Douglas D. Preston was employed by the Berry construction

Company at the Iowa Electric Light and Power Company's (IELPC or

Licensee) Duane Arnold Energy Center where he was granted

unescorted access. IELPC holds Facility License DPR-49, issued by

the Nuclear Regulatory Commission (NRC or Commissien) pursuant to

10 CFR Part 50 on February 22, 1974. The license authorizes IELPC

to operate the Duane Arnold Energy Center located near Cedar

Rapids, Iowa, in accordance with the conditions specified therein.

i

!

;

II

;

Mr. Preston first applied for employment with Berry construction
| Company and was suneequently granted unescorted access to the Duane
!

j Arnold EnerTy Center on or about June 19, 1990, based in part on

; the representations he made on his access authorization

applications. One of the representations was that he had not been
arrested and convicted for any criminal offense other than minor;

traffic violations. The Licensee submitted fingerprint cards to

the Federal Bureau of Investigations (FBI) and subsequently was4

,

; -
;

I
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informed that Mr. Preston had a record of arrests, convictions, and
4

imprisonments prior to 1978. However, while waiting for the

results of the FBI fingerprint check, Mr. Preston's employment at
; the Duane Arnold Energy Center was terminated for a lack of work.
'

Mr. Preston's deliberate false statements on his access l

authorisation application on or about June 19, 1990 were

essentially the same as his 1993 falso statements (addressed
below), but are not being cited in this order as a violation

because they were made before the effective date of 10 CFR 50.5.

On June 21, 1993, Mr. Preston again applied for a position at the

Duane Arnold Energy Center and was hired on June 21, 1993 by the

Berry Construction Company as a laborer with responsibilities
involving NRC-licensed activities. On June 23, 1993, Mr. Preston

filled out an access authorization application and again denied
having a criminal history. The Licensee granted Mr. Preston

temporary unescorted access to the plant on or about July 15, 1993.

On or about August 13, 1993, the Licensee received the results of

a second FBI-fingerprint check which again detailed Mr. Preston's

criminal history. Mr. Preston, when questioned by an IELPC

investigator on August 13, at first denied having a criminal

history and then admitted that he had lied about his criminal

history to gain employment in 1990 and again in 1993. He further

stated that ne would lie again to gain employment in the future.

The Licensee then revoked Mr. Preston's unescorted access based on

the deliberately falso information regarding his criminal history
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:
on his access authorization application.'

,

4

i
j Based on the above, Mr. Preston engaged in deliberate misconduct on

or about June 23, 1993, by deliberately falsely stating on the

access authorisation application that he had no criminal history,

I ,

i for crimes other tha.n minor traffic of fenses. The Commission's

| regulations in 10 CFR 50.5, in part, prohibit any employee of a
a

j contractor of a licensee from deliberately submitting to the

licensee information that the employee knows to be incomplete. or

inaccurate in some respect material to the NRC. Mr. Preston's
;

j cctions constitute a violation of 10 CFR 50.5(a). Information
i

concerning criminal history 's material to the determination the'

.

licensee must make to meet 10 CFR 73.54(b) (2) .<

;

1 III

|

! ,

! The NRC must be able to rely on the Licensee, its contractors, and
!
! the licensee and contractor employees to comply with NP,C ;

: i

! requirements, including the requirement to provide information that
|ii
'

; is complete and accurate in all material respects. Mr. Preston's

cetions in deliberately providing f alse information to the Licensee
a

constitute deliberate violations of Commission regulations and his<

ctatement to the Licenses that he would do it again have raised
,

i

cerious doubt as to whether he can be relied upon to comply withi

|

!,

|

!

NUREG-0940, PART I 163
'

i

,

A.



4

NRC requirements and to provide complete and accurate information

to the NRC in the future.

Consequently, I lack the requisite reasonable assurance that

nuclear safety activities within NRC jurisdiction can be conducted

in compliance with the commission's requirements and that the

health and safety of the public would be protected if Mr. Preston
1

were permitted to be engaged in the performance of licensed

activities. Therefore, the public health, safety and interest

require that Mr. Preston be prohibited from being involved in the

perforwance of activities licensed by the NRC for a five year
period. In addition, Mr. Preston is required to notify the NRC,
for an additional five year period, of his acceptance of employment

in NRC-licensed activities so that appropriate inspections can be
| performed. Furthermore, pursuant to 10 CFR 2.202, I find that the

significance of the deliberate misconduct described above is such

that the public health, safety and interest require that this order
be immediately effective.

IV
|

Accordingly, pursuant to sections 103, 161b, 1611, 182 and 186 of

the Atomic Energy Act of 1954, as amended, and the Commission's

regulations in 10 CFR 2.202 and 10 CFR 50.5, IT IS HEREBY ORDERED,

EFFECTIVE IMMEDIATELY, THAT :

|
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A. Mr. Douglas D. Preston is prohibited from engaging in

activities licensed by the NRC for five years from the

date of this order. For the purposes of this Order,

licensed activities include the activities licensed or
regulated byt (1) NRC; (2) an Agreement State, limited

to the Licensee's conduct of e.ctivities within NRC
jurisdiction, pursuant to ,10 CFR 150.20; and (3) an
Agreement State where the licensee is involved in the
distribution of products that are subject to NRC

a

jurisdiction.
4

Af ter the five year prohibition has expired as describedB..

! in paragraph A above, Mr. Preston shall provide notice to
!

:
the Director, Office of Enforcement, U.S. Nuclear

l Regulatory Commission, Washington, D.C. 20555, for

acceptance of any employment in licensed activity for an

additional five year period..

| The Regional Administrator, Region III, say, in writing, relax or
rescind any of the above conditions upon demonstration by

;

i Mr. Preston of good cause.

I

V

In accordance with 10 CFR 2.202, Mr. Preston must, and any other

person adversely affected by this order may, submit an answer to

i

i

i
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Ithis order, and may request a hearing within 30 days of the date of
;

this Order. The answer may consent to this order. Unless the
,

,

1; answer consents to this order, the answer shall, in writing and '

under oath or affirmation, specifically admit or deny each
,

allegation or charge made in this Order and shall set forth the
'

matters of fact and law on which Mr. Preston or other person
adversely affected relies and the reasons as to why the ordar
should not have been issued. Any answer or request for a hearing
shall be submitted to the Secretary, U. S. Nuclear Regulatory
Commission, ATIN: Chief, Docketing and Service Section,

Washington, DC 20555. Copies also shall be sent to the Director,;

Office of Enforcement, U. S. Nuclear Regulatory Commission,

Washington, DC 20555, to the Assistant General Counsel for Hearings

and Enforcement at the same address, to the Regional Administrator,
Region III, U. S. Nuclear Regulatory Commission, 801 Warrenville

Road, Lisle, Illinois 60532-4351, and to Mr. Preston, if the answer

or hearing request is by a person other than Mr. Preston. If a

person other than Mr. Preston requests a hearing, that person shall

set forth with particularity the manner in which his interest is
adversely affected by this order and shall address the criteria set

forth in 10 CFR 2.714(d).

If a hearing is requested by Mr. Preston or a person whose interest
is adversely affected, the commission will issue an order

designating the time and place of any hearing. If a hearing is

held, the issue to be considered at such hearing shall be whether
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this Order should be sustained.

Pursuant to 10 CFR 2. 202 (c) (2) (i) , Mr. Preston, or any person

adversely affected by this order, may in addition to demanding a
hearing, at the time that answer is filed or sooner, move the

presiding officer to set aside the immediate effectiveness of the

Order on the ground ,that the Order, including the need for

immediate effectiveness, is not based on adequate evidence but on

mere suspicion, unfounded allegations, or error.

In the absence of any request for a hearing, the provisions

cpecified in Section IV above shall be final 20 days from the date

cf this Order without further order or proceedings. AN ANSWER OR

A RBOUEST FOR A NElafMG SHALL NOT STAY THE IlotEDIATE EFFECTIVENESS

j CF TNIS ORDER.

! FOR THE NUCLEAR REGULATORY ColetISSION
i

-
~ ' . -

| s Lieberman, Director
; ffice of Enforcement
!

; Dated at Rockville, Maryland
thisytA. day of April 1994

t

.

4

:
1

+

i
!
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k UNITED STATESj p

|
3 NUCLEAR REGULATORY COMMISSION
3 wAswinetow, o.c. seens.eees1

%

March 3. 1995
i IA 95-03
1

. Forrest L. Roudobush
j (HONE A00RES$ DELETED
j UNDER10CFR2.790)

! SU8 JECT: ORDER PR0HI81 TING INVOLVEMENT IN NRC-LICENSED ACTIVITIES AND )
REQUIRING CERTAIN NOTIFICATION TO NRC

Dear Mr. Roudebush:
;

The enclosed Order is being issued as the result of an investigation by the;

! NRC Office of Investigations (01) and a hearing before the NRC Atomic Safety -

i and Licensing Board (ASL8) which found that you were responsible for >

deliberate violations of NRC requirements while you were the owner and'

president of Piping Specialists Incorporated (PSI), also known as PSI,

; Inspection. The violations are fully described in the Order.

i The Order prohibits your involvement in NRC-licensed activities for a period
of five years beginning October 17, 1991, the date of the Immediately

4 Effective Order that suspended the licen a of PSI. In addition, for a period
of five years after the five year prohibition period, the Order also requires.

! you to notify the NRC within 20 days of your employment or involvement in
! licensed activities. Pursuant to section 223 of the Atomic Energy Act of
i 1954, as amended, any person who willfully violates, attempts to violate, or
; conspires to violate, any provision of this Order is subject to criminal

'

,

: prosecution as set forth in that section.

You are required tn respond to this Order and should follow the instructions i

| specified in Section V of the Order when preparing your response. Questions
concerning this Order should be addressed to Ms. Patricia A. Santiago,,

; Assistant Director for Materials, Office of Enforcement, who can be reached at ;

| (301) 415-3055.
i

| In accordancs with 10 CFR 2.790 of the NRC's " Rules of Practice", a copy of
i this letter with your address removed, and the enclosures will be placed in
; the NRC Public Document Room (POR). To the extent possible, your response
; should not include any personal privacy or proprietary information so that it
; can be placed in the POR without redaction. However, if you find it necessary 1
! to include such information, you should clearly indicate the specific
i information that you desire not to be placed in the POR, and provide the legal

basis to support your request for withholding the information from the public.
,

i'

!

!

:
<

!

l
1
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The responses directed by this letter and the enclosed Order are not subject
to the clearance procedures of the Office of Management and Budget as required

.

by the Paperwork Reduction Act of 1980, Pub. L. No. 96-511. |
Sincerely,

fL?f
u . Thompson Jr.

Dep y Executiv ir for
Nuclear Materia s Sa e y, Safeguards

and Operations Support

Docket No. 030-29626
License No. 24-24826-01

Enclosure:
Order Prohibiting Involvement

in NRC Licensed Activities
and Requiring Certain Notification
to NRC

.

,

u'

|

l

J

,

;

i

,
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UNITED STATES
NUCLEAR REGULATORY COMIS$10N

In the Matter of )
) IA 95-03 |

FORREST L. ROUDEBUSH ) |

Kansas City, Missourt )

ORDER PROHIBITING INVOLVENENT IN NRC-LICENSED ACTIVITIES
AND REQUIRING CERTAIN NOTIFICATION TO NRC

I

Mr. Forrest L. Roudebush has been, from its inception, the owner and president |

ef Piping Specialists Incorporated (PSI or 1.icensee), also known as PSI !

Inspection, which was the holder of Byproduct Naterial License No. 24-24826-01

issued by the U. S. Nuclear Regulatory Commission (NRC or Commission) pursuant

to 10 CFR Parts 30 and 34 on Narch 6, 1987. The license authorized the use of
'

byproduct material (iridium-192 and cobalt-60) for industrial radiography in

devices approved by the NRC or an Agreement State. The facility where

licensed materials were authorized for storage was located at 1010 East loth

Street, Kansas City, M!ssourt. The use of Itcensed materials was authorized

at temporary job sites anywhere in the United States that the NRC maintains

jurisdiction for regulating the use 'of licensed materials. On

,
October 17, 1991, the NRC staff issued an Order Suspending License (Effective

immediately) to PSI. On April 22, 1992, the NRC staff issued to PSI an Order

Modifying Order Suspending License (Effective Immediately) and Order Revoking

|
License. The revocattee of the license was upheld by a decision of the NRC

Atomic Safety and Licensing Board (ASLB), Pfpfag Specialists, Inc. amt forrest

L. Aoudetese, LOP 92-25, 34 NRC 156 (1992), which the Commission declined to

review, CLI-92-16, 34 NRC 351 (1992).

|
|

1
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| 2

| II

q NRC Region III initiated an inspection of the Licensee on September 4, 1991,

and on September 24, 1991, the NRC Office of Investigations (01) coamenced an
,

I investigation based on information received on August 29, 1991, that the PSI

j radiation safety program was not being conducted in compliance with NRC rules,
'

regulations, and license conditions. The inspection and investigation focused

i on the Licensee's compliance with NRC regulations, including possible willful
.

violations involving: (1) false statements to NRC inspectors and5

! investigators; (2) use of unauthorized and/or unqualified radiographer's

,
assistants while conducting radiography; (3) preparation of false, inaccurate,

:

and incomplete records; (4) failure to provide or use personnel dosimetry
|

devices while conducting radiography; and (5) failure to survey and post

radiation area boundaries to provide notice of radiation hazards to the public

while performing radiography.

;

The 0! investigation was completed on February 21, 1992, and identified the

| following deliberate violations of NRC requirements attributable to Mr.

| Roudobush:
!

'
.

| A. In violetten of le CFR 30.9, the PSI Radiation Safety Officer (RS0),

with the prior kasuledge of Mr. Roudebush, deliberately provided
i

'

' incomplete and inaccurate information to NRC inspectors during I

; inspections conducted on March 21 and September 17-18, 1991.
f

Specifically, the R$0 presented to the inspectors the Licensee's
,

| utilization log, records of pocket dosimeter readings, and records of
.

i

i

i

i

!
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surveys of radiographic exposure devices performed at the time of the

storage of the device at the end of the work day. Those records were

neither complete nor accurate because: (1) the records did not document

the Licensee's uses of the radiographic exposure devices which occurred

during periods when the Licensee's personnel dosimetry service was

interrupted due to the nonpayment of service fees; and (2) the

information in the records had not been recorded daily as required, but

instead, had been fabricated en masse shortly before the inspections.

Further, the RSO and Mr. Roudebush knew that the records were inaccurate

and that the records had been fabricated by the RSO inusediately before

the inspections.

B. In violation of 10 CFR 30.9, during an interviw with O! on October 16,

19g1, Mr. Roudobush, under oath, after defining a radiographer's

assistant as one who ". . . handles and operates the enclosure, handle

(sic] and operates the device, handles and operates the survey meter,

takes charge of that dosimeter", denied to an 0! investigator that he

had performed work as a radiographer's assistant. This statement was

deliberately false because during the NRC inspection conducted on

Septester 17-18,1991, Mr. Roudebush acknowledged that he had attached

the centrol cable and guide tube to a radiographic exposure device and

had exposed and retracted the source during radiographic operaticas.

Mr. Roudobush was not qualified as a radiographer or assistant

radiographer.

,

|
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The investigation found other deliberate violations of NRC requiraments, as

well as a number of violations that in the aggregate represented a breakdown
!

in the management of the PS! radiation safety program. Those violations are

discussed in the October 17, 1991 Order Suspending License (Effect,ve

lunediately), EA 91-136; and the April 22, 1992 Order Modifying Order

Suspending License (Effective Immediately) and Order Revoking License,

EA 92-054. Those orders discuss why the staff does not have reasonable

assurance that the licensee or Mr. Roudebush would comply with NRC

requirements in the future.

I
The ASLB conducted a hearing from April 28 to May 1,1992 on the October 17, 1

1991 Order Suspending License (Effective immediately) and the April 22, 1992
i

Order Modifying Order Suspending License (Effective Immediately) and Order

Revoking License.

The ASLB, in its Final Initial Decision (Revoking License), L8P-92-25, 36 NRC

156 (1992), stated:
|

We conclude that there have been extensive failures on the part of.

I PSI and Mr. Roudobush to comply with NRC regulations. The Board

findsthattheLlconseehasfailedtoactasareasonablemanager

of Meensed activities; failed to detect and correct violations

caused by an esplayee; willfully attempted to conceal violations

from NRC Staff, and given untruthful information to the Staff ,

during its inspections and investigations. Moreover, we find that :
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Mr. Roudobush was untruthful in some aspects of his testimony both

during a formal investigation and this Licersing Board. Id., at

186.

Pursuant to a plea agreement, on August 18, 1994, Mr. Roudebush pied guilty in

the U.S. District Court for the Western District of Missouri to one criminal

count of violating Title 42, United States Code, Sections 2273 and 2201(b) and
'

(1) (ill61b, 1611, and 223 of the Atomic Energy Act). Specifically, the

agreement describes the nature of the offense as the failure to provida

dosimetry devices to employees. As a result, on December 12, 1994, an amended

judgment was filed whereby Mr. Roudebush was sentenced to two years probation.

The terms of the probation, in part, provide that Mr. Roudebush shall not

apply for or obtain a license for radiography during the probation period.

III

Based on the above, the NRJ concludes that Forrest L. Roudobush, the owner and;

president of PSI, engaged in deliberate misconduct that caused the Licensee to

be in violation of 10 CFR 30.9, 30.10, and 34.33. Mr. Roudebush deliberately
;

provided information to NRC inspectors and investigators that he knew to be

; incomplete or faaccurate in some material respect to the NRC, and Mr.

Roudebush was deliberately untruthful during portions of his testimony to the

ASLB, in violation of 10 CFR 30.9 and 30.10. Further, Mr. Roudobush,

deliberately failed to provide dosimetry devices to his employees, in

violation of 10 CFR 34.33 and 30.10. The NRC must be able to rely on its

licensees, including their officers and employees, to comply with NRC

|
|
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requirements, including the requirement to provide information and to maintain.

records that are complete and accurate in all respects material to the NRC.

The deliberate actions of Forrest L. Roudebush in causing the Licensee to
|

violate 10 CFR 30.9, 30.10, and 34.33, and his misrepresentations to the NRC<

; have raised serious doubt as to whether he can be relied on to comply with NRC

j requirements and to provide complete and accurate information to the NRC.

Consequently, I lack the requisite reasonable assurance that Forrest L.

Roudebush will conduct licensed activities in compliance with the Ccanission's,

requirements or that the health and safety of the public will be protected if

Forrest L. Roudebush were permitted at this time to be involved in

NRC-licensed activities. Therefore, the public health, safety and interest

require that, for a period of five years from October 17, 1991, the date that

the PSI license was suspended by lamediately Effective Order, Forrest

| L. Roudobush be prohibited from any involvement in NRC-licensed activities for |

,

either: (1) an NRC licensee, or (2) an Agreement State licensee performing
; licensed activities in areas of NRC jurisdiction in accordance with 10 CFR

150.20. In addition, for a period of five years commencing after completion

of the five year period of prohibition, Mr. Roudebush must notify the NRC of
;

his employment er involvement in NRC-licensed activities to ensure that the,

NRC can meetter the status of Mr. Roudobush's compliance with the Commission's

requirements and his understanding of his commitment to compliance. If Mr.
.

Roudebush is currently involved with another licensee in NRC-licensed-

activities, Mr. Roudobush must insediately cease such activities, and inform

the NRC of the name, address and telephone number of the employer, and provide

a copy of this order to the employer.

i

!
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IV

i
|Accordingly, pursuant to sections 81,161b,1611,182 and 186 of the Atomic

Energy Act of 1954, as amended, and the Connission's regulations in -

10 CFR 2.202, 10 CFR 30.10, and 10 CFR 150.20, IT !$ HEREBY ORDERED THAT:

1. Forrest L. Roudebush is prohibited until October 17, 1996 from

engaging in any NRC-licensed activities. NRC-licensed activities

are those activities that are conducted pursuant to a specific or

general license issued by the NRC, inciuding, but not limited to,

those activities of Agreement State licensees conducted pursuant

to the authority granted by 10 CFR 150.20.

2. For a period of five years, beginning October 17, 1996, after the

five-year period of prohibition has expired, Forrest L. Roudebush shall,

within 20 days of his acceptance of each employment offer involving

NRC-licensed activities or his becoming involved in NRC-licensed

activities, as defined in Paragraph IV.1 above, provide notice to the

Director, Office of Enforcement, U.S. Nuclear Regulatory Commission,

Washington, D.*C. 20555, of the name, address, and telephone number of

the employer or the entity where he is, or will be, involved in the

NRC-licensed activities. In the first such notification, Forrest L. ;

Roudobush shall include a statement of his commitment to compliance with

regulatory requirements and the basis why the Commission should have

confidence that he will now comply with applicable NRC requirements.
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3. If Forrest L. Raudebush is currently involved with any NRC licensee or

Agreement State licensee engaging in NRC-licensed activities, then

Forrest L. Roudetush must, as of the effective date of this Order, cease

such activities and inform the NRC of the name, address and telephone

number of the licensee, and provide a copy of this Order to the'

j licensee.

1

q The Director Office of Enforcement, may, in writing, relax or rescind any of
"

the above conditions upon demonstration by Mr. Roudebush of good cause.

V.

in accordance with 10 CFR 2.202, Forrest L. Roudebush must, and any other

person adversely ffected by this Order may, submit an answer to this Order,

and may request a hearing on this Order, within 20 days of the date of this

Order. The answer may consent to this Order. Unless the answer consents to

this Order, the answer shall, in writing and under oath or affirmation,

specifically admit or deny each allegation or charge made in this Order and

shall set forth the matters of fact and law on which Mr. Roudebush or other

person adversely affected relies and the reasons as te why the Order should

not have been issued. Any answer or request for a hearing shall be submitted

to the Secretary, U.S. Nuclear Regulatory Commission, Attn: Chief, Docketing

and Service Section, Washington, DC 20555. Copies also shall be sent to the

Director, Office of Enforcement, U.S. Nuclear Regulatory Commission,

; Washington, DC 20555, to the Assistant General Counsel for Hearings and

Enforcement at the same address, and to the Regional Administrator, NRC

I
|
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Reglen III, 801 Warrenville Road, Lisle, Illinois 60532-4531 if the answer or

hearing request is by a person other than Mr. Roudebush. If a person other

than Mr. Roudebush requests a hearing, that person shall set forth with

particularity the manner in which his or her interest is adversely affected by

this Order and shall address the criteria set forth in 10 CFR 2.714(d).

If a hearing is requested by Mr. Roudebush or a person whose interest is

adversely affected, the Commission will 1siue an Order designating the time

and place of any hearing. If a hearing is held, the issue to be considered at

such hearing shall be whether, on the basis of the matters described in: (1)

this Order; (2) EA 91-136; (3) EA 92-054; and (4) LBP-92-25, 36 NRC 156

(1992), this Order should be sustained.

In the absence of any request for hearing, the provisions specified in Section

IV above shall be final 20 days from the date of this Order without further

order or proceedings.

FOR THE NUCLEAR REGULATORY CW M!SSION

. Thompson Jr
y Executiv Di or for

Nuclear Materials Sa ety, Safeguards
and Operations Support

Dated at ille, Maryland
this3 of March 1995

,
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[ NUCLEAR REGULATORY COMMISSION -

g wasMiscrow. o c. aus.sen -

%, * * " *
OCT 2 7 893

IA 93-002
.

Mr. George D. Shepherd
'

(HOME ADDRESS DELETED
UNDER 10 CFR 2.790)

_

Dear Mr. Shepherd

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN CERTAIN NRC-LICENSED
ACTIVITIES ,(EFFECTIVE IMMEDIATELY) -

'
The enclosed Order is being issued because of your violations of
10 CFR $$ 30.10, 34.33(a), 34.42, and 34.43(b) of the
commission's regulations as described in the Order. Based on an
investigation conducted by the NRC's Office of Investigations,
the NRC staff has determined that you deliberately failed to wear '

en alarm ratemeter, failed to post boundaries, and failed to
perform radiation surveys of the exposure device and guide tubs,
during the performance of radiographic operations on July 1,
1992, in violation of NRC requirements. Also, you encouraged a. '

n:w assistant radiographer to discontinue using his alarm
ratemeter. In addition to the Order, I have enclosed a copy of
the synopsis of the investigation.

_

Failure to comply with the provisions of this Order may result in
civil or criminal sanctions.

Questions concerning this Order should be addressed to Mr. James
Lieberman, Director, Office of Enforcement, who can be reached at
(301) 504-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice,"
a copy of this letter with your address deleted and the enclosure
will be placed in the NRC's Public Document Room.

Sincerely,

'

Hug L. Thomp n I
ty Execu D rector for

Nu lear Mate i afety, Safeguards
and Operations Support

Enclosure: As stated
. . ,

cc: All Agreement States
Western Stress, Inc.
SECY

.

I
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of ) IA 93-002

George D. Shepherd )
)

ORDER PROHIBITING INVOLVEMENT IN CERTAIN
NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

I

George D. Shepherd has,been employed,as a radiographer in the

field of industrial radiography since 1980. On approximately

June 15, 1992, Mr. Shepherd was hired by Western Stress, Inc.

(WSI or Licensee). WSI holds Materials License No. 42-26900-01

issued by the Nuclear Regulatory Commission (NRC or Commission)

pursuant to 10 CFR Parts 30 and 34. The license authorizes the

conduct of industrial radiography activities in accordance with

the conditions specified therein.

II

On July 1, 1992, NRC conducted a field inspection of WSI at the

Hess oil Refinery in St. Croix, U.S. Virgin Islands. During this

inspection, Mr. Shepherd, who was the lead radiographer, and an

assistant radiographer were observed performing radiographico

operations without alarm ratemeters as required by 10 CFR

34.33(a). The violation was observed by the inspector as he

entered the immediate vicinity of the work area. When Mr.

Shepherd and the assistant radiographer observed the inspector,

the assistant radiographer went to the work vehicle to get the
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alars ratemeters. The inspector also observed that the

radiographers had not posted the restricted area during

radiographic operations, as required by 10 CFR 34.42, nor had Mr.

Shepherd performed a survey of the exposure device and source

guide tube following each radiographic exposure, as required by
10 CFR 34.43(b). As a result of this inspection, a Notice of

Violation and Proposed, Imposition of,a Civil Penalty was issued
to WSI on July 30, 1992.

Between July 29, 1992 and April 30, 1993, an investigation was

conducted by the NRC Office of Investigations (OI) to determine

whether the conduct of Mr. Shepherd and the assistant

radiographer was willful. Based on that investigation the NRC

staff concludes that Mr. Shepherd deliberately and repeatedly

violated the NRC requirement to wear an alarm ratemeter during

radiographic operations and according to the testimony of the

assistant radiographer, encouraged the assistant radiographer to
discontinue using his alarm ratemeter. In addition, based on the

investigation, the NRC staff concludes that on July 1, 1992, Mr.

Shepherd deliberately violated the NRC posting and surveying
requirements. Specifically, he was aware of the regulatory
requirements to rope off and conspicuously post the area in which

radiographic operations we.e being performed and to perform a

radiation survey of the entire circumference of the exposure

device and the source guide tube after each radiographic
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exposure, and yet failed to meet the regulatory requirements of

10 CFR 34.43 and 10 CFR 34.42.

III

Based on the above, Mr. Shepherd engaged in deliberate misconduct

which caused the licensee to be in violation of 10 CFR 34.33(a),

34.43, 34.42, and 30.10. The NRC must be able to rely on the

Licensee and its employees to comply with NRC requirements,

including the requirements to wear alarming ratemeters, to rope

off and post the area of radiographic operations, and to perform

post-exposure surveys. Compliance with NRC requirements as to

posting and roping of radiation areas is necessary to protect

members of the public, including licensee employees, from

potential danger. Performance of a survey of the radiographic

device after each exposure is an important safety requirement to

prevent overexposures. Mr. Shepherd's deliberate actions in

causing the Licensee to violate these requirements have raised
serious doubts as to whether he can be relied on to comply with

NRC requirements. Mr. Shepherd's deliberate misconduct cannot

and will not be tolerated.

Consequently, I lack the requisite reasonable assurance that
licensed activities can be conducted in compliance with the

Commission's requirements and that the health and safety of the

public will be protected if Mr. Shepherd were permitted at this

|
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time to perform radiographic operations in any area where the NRC
maintains jurisdiction. Therefore, the public health, safety and

interest require that Mr. Shepherd be prohibited from performing
or supervising licensed activities for either an NRC licensee or
an Agreement State licensee (operating in areas of NRC

jurisdiction in accordance with 10 CFR 150.20) for a period of
two years from the date of this order. In addition, for a period

of two years commencing after the two-year prohibition, Mr.

Shepherd should be required to notify the NRC of his employment
by any person (including any entity) engaged in licensed

activities under an NRC or Agreement State license (where the

work is performed in areas under NRC jurisdiction), so that
appropriate inspections can be performed. During that same two-

year period, Mr. Shepherd should also be required to provide a

copy of this Order to any person employing him and who holds an

NRC license or an Agreement State license and performs licensed

activities in NRC jurisdiction. Furthermore, pursuant to

10 CFR 2.202, I find that the significance of the conduct

described above is such that the public health, safety and

interest require that this order be effective immediately.|

|

IV

Accordingly, pursuant to sections 81, 161b, 1611, 161o, 182 and

186 of the Atomic Energy Act of 1954, as amended, and the
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Commission's regulations in 10 CFR 2.202, 10 CFR 30.10, and

10 CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE IMMEDIATELY, THAT:

1. George D. Shepherd is prohibited for two years from the date

of this order from performing, supervising, or engaging in
any way in licensed activities under an NRC license, cr an

Agreement State license when activities under that license

are conducted in ' areas of NRC jurisdiction pursuant to

10 CFR 150.20.

2. For a period of two yeais commencing after the orpiration of
the two-year period of prohibition, George D. Shepherd shall

notify the Regional Administrator, NRC Region II, 101

Marietta Street, :TW, Suite 2900, Atlanta, Georgia 30323, at

least five days prior to the performance of licensed

activities, of his being employed to perform or supervise
such licensed activities. Licensed activities include those
performed for an NRC licensee or an Agreement State licensee

doing work in areas of NRC jurisdiction. The notice shall
include the name, address, and telephone number of the NRC

or Agreement State licensee and the location where the

licensed activities will be performed. In addition, for

that same period of two years commencing after completion of

the two-year period of prohibition, Mr. Shepherd shall

provide a c:opy of this order to his employer prior to

performing licensed activities in areas of NRC jurisdiction

<
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for any amployer holding either an NRC license or an
Agreement State license.

{ The Regiot.al Administrator, NRC Region II, may, in writing, relax
j

or rescind any of the above conditions ura.; demonstration by4

1

Mr. Shepherd of good cause.

|
'

V

In accordance with 10 CTR 2.202, George D. Shepherd must, and any ;

other person adversely affected by this order may, submit an
,

!answer to this 9rder, and may request a hearing on this order, j
,

within 30 days of the date of this Order. The answer may consent,

to this order. Unless the answer consents to this order, the
,

cnswer shall, in writing and under oath or affirmation,
<

j cpecifically admit or deny each allegation or charge made in this

order and shall set forth the matters of fact and law on which
'

George D. Shepherd or any other person adversely affected relies

end the reasons as to why the Order should not have been icaued.

Any answer or request for a hearing shall be submitted to the

Secretary, U.S. Nuclear Regulato y Commission, Attn: Chief,

Docketing and Service Section, Washington, DC 20555. Copies

also shall be sent to the Director, Office of Enforcement, U. S.

Nuclear Regulatory Commission, Washington, DC 20555, to the

Assistant General Counsel for Hearings and Enforcement at the

came address, to the Regional Administrator, NRC Region II, 101
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Marietta Street, N. W., Suite 2900, Atlanta, Georgia 30323, and

to George D. Shepherd if the answer or hearing request is by a
person other than George D. Shepherd. If a person other than

George D. Shepherd requests a hearing, that person shk11 set

forth with particularity the manner in which his or her interest

is adversely affected by this order and shall address the

criteria set forth in 10 CFR 2.714(d).

If a hearing is requested by George D. Shepherd or a person whose

interest is adversely affected, the Commission will issue an

order designating the time and place of any hearing. If a

hearing is held, the issue to be considered at such hearing shall
be whether this Order should be sustained.

Pursuant to 10 CFR 2.202(c)(2)(i), George D. Shepherd, or any

other person adversely affected by this Order, say, in addition

to demanding a hearing, at the time the answer is filed er

sooner, move the presiding officer to set asida the inardiate

effectiveness of the Order on the ground that the Order,

including the need for immediate effectiveness, is not based on

adequate evidence but on mere suspicion, unfounded allegations,

or error.

In the absence of any raquest for hearing, the provisions

specified in Section IV above shall be final 20 days from the
h

date of this Order without further order or processing. AN
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ANSWER OR A REQUEST FOR HEARING SHALL NOT STAY THE IMMEDIATE

EFFECTIVENESS OF THIS ORDER. |
t

FOR THE NUCLEAR REGULATORY COMMISSION

Hu . Thos on, .

ty Exec iv D ector for
,

lear Materia afety, Safeguards3

and Operations Support

Dated a Rockville, Maryland;

this( ay of October 1993<

j
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! UNITED STATES"

i NUCLEAR REGULATORY COMMISSION
% .g W AS,tifvGTQes D C. 20586 0001

.....,

JUN 2 3 S

Docket No. 030-19747
'

License No. 52-21082-01 (expired)
IA 94-013

'

Guillermo Velasquez, M.D.
959 Americo Miranda
Reparto Metropolitano ;

(Rio Piedras) San Juan, PR 03921
,

,

: Dear Dr. Velasquez: '

I SUBJECT: CONFIRMATORY ORDER

! This is in reference to the Order to Transfer Byproduct Material to an
i Authorized Recipient (Effective Immediately) and Demand for Information issued

by thn NRC on July 21, 1993, your Answer to the Demand for Information dated'

Septesher 13, 1993, and a completed NRC Fors 314 dated January 24 1994,
.

notifying the NRC of the transfer of all licensed material previously in your
possession to an authorized recipient.

In your sworn response to the Demand for Infomation, you stated that you did
,

not intend to perform any licensed activities either personally or on behalf !
'

of anyone else in the future. In a telephone conversation betnen Mr. Charles;

M. Hosey of the NRC Region II office and yourself on June 2,1994, you agreed
to the issuance of an order that would confirm that you would not participate
in activities licensed by the NRC for a period of three years and would' '

contain a requirement to notify the NRC the first time (if any) you engage in
licensed activities thereafter. Based on these representations, we are
issuing the enclosed Confirmatory Order.

In addition to the Confimatory 0:11er, we are enclosing Amendment 2 to your
license which formally tersinates your license.

Questions concerning the Order may be addressed to Ms. Patricia Santiago,
Assistant Director for Materials, Office of Enforcement, at telephone number
(301) 504-3055.

I

!
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Guillermo Velasquez, M.D. 2

l

in accordance with 10 CFR 2.790 of the NRC's ' Rules of Practice," a copy of I
this letter, its enclosures, and your response will be placed in the NRC's
Public Document Room.

Sincerely,

HJ/ W --
James Lieberman, Director
Office of Enforcement

Enclosures:
1. Confirmatory Order
2. License Asandment No. 2

!cc w/encls '

Commonwealth of Puerto Rico
j
i

|

|

1

.,

t

t

t

4

:

I |
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UNITED STATES
NUCLEAR REGULATORY Comt!SSION

i In the Matter of
)

GUILLERM0 VELASQUEZ, M.D. ) Docket No. 030-19747 |San Juan, Puerto Rico ) License No. 52-21082-01 |
| ) IA 94-013
:

CONFIRMATORY ORDER

I
s

GuillermoVelasquez,M.D.(Licensee)isthe,holderofexpiredByproduct;

Materials License No. 52-21082-01 (license) issued by th3 Nuclear Regulatory

Commission (NRC or Commission) pursuant to 10 CFR Parts 30 and 35 on

September 3, 1982. The license authorized the use of strontium-90 for

ophthalmic radiotherapy in accordance with the conditions specified therein.-

The license was renewed in its entirety on August 21, 1987, and expired on
4

August 31, 1992. ine byproduct material remained in the possession of the
.

Licensee until it was transferred to an authorized recipient on January 7,

1994 pursuant to an NRC Order to Transfer Byproduct Material to an Authorized

Recipient (Effective lamediately) and Demand for Information issued July 21,

1993. '

!!

The Licensee did not submit an application for renewal of the license prior to

its expiration, as required by 10 CFR 30.37, nor did the Licensee notify the

Cosmission in writing, pursrant to 10 CFR 30.36, of a decision not to renets

the license. Therefore, on September 11, 1991, NR; Region !! issued a Notice

of Violation (Notice) to the Licensee for failure to request renewal prior to

expiration of the license or to file a notice of non-renewal or transfer of

'
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2

the byproduct material. The letter forwarding the Notice directed the

Licensee to place the strontium-90 in storage and to discontinue use of the

saterial until he obtained a new NRC license. In the alternative, the

Licensee was directed to transfer the saterial to an authorized recipient if

adequate storage was not available, or to submit an NRC Form 314 to the NRC if

the Licensee chose to dispose of the byproduct material. During a December 4,

1992 telephone conversation between a Region !! inspector and the Licensee,

the Licensee stated that the source was locked in storage and that the

Licensee had not used the source. The Licensee responded to the Notice on

December 4,1992, by requesting renewal of the license. Because the Licensee !

failed to provide the appropriate licensing fee, no action was taken by the

NRC to renew the license and the Licensee was notified.

The NRC performed a routine inspection of the Licensee's facility in Rio

Piedras, Puerto Rico on February 24, 1993. One purpose on e's inspection was

to determine the status of the strontium-90 source. The inspection revealed

that the Licensee had coatinued to use the material (1) after expiration of

| the license; (2) after receipt of the NRC letter and Notice dated September
*

i

11, 1992, which directed the Licensee to place the material in storage and to |

! discontinue use of the material until a new Itcense was obtained; and (3)

after the December 4, IM2 telephone conversation with the Region !! inspector.

when the inspector explained that the source could not be used and the

! Licensee had stated the source was in locked storage and not being used.

f In April and May 1993, the NRC Office of Investigations conducted an

| investigation of the circumstances surrounding the Licensee's apparent use of
.

,

i
i

!

:
i
~
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J the source after the license had expired and after receiving notification from

the NRC to discontinue use of the material untti a new itcense was obtained.

| As a result of this investigation, it was determined that on 20 occasions,
t

| between October 9, 1992, and February 19, 1993, the Licensee, with the full

i understanding that use of the source was prohibited, deliberately used the |
; I

strontium-90 source for patient ophthalmic radiotherapy, in violation of to I

j CFR 30.3. In addition, the investigation confirmed that the Licensee
,

! deliberately provided false information to the NAC inspector during the
!

December 4, 1992 telephone conversation and daring the inspection conducted ati

the Licensee's facility on February 24, 1993. Spectfically, the Licensee told

the NAC inspector that the strontium-90 source had not been used for

ophthalmic radiotherapy since receipt of the Notice which was issued on

September 11, 1992, when in fact the Licenses had used the strontium 90 source

at least 20 times between October 9, 19ft and February 19, 1993, which was as

recently as five days before the inspection. This deliberate submission of

materially false information constitutes violations of 10 CFR 30.9 and 30.10.

!!!

Based on the NRC inspection and the subsequent investigation, the NRC

determined that the Licensee, by continuing to use licensed material after

beinb notified of the espiratten of the Itcense which authorized that use and

by deliberately providing false information to an NRC inspector, had

demonstrated an unwtilingness to comply with Commission requirements. The

Commission must be able to rely en its Itcensees to provide complete and

accurate information. Willful violations are of particular concern to the

<
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Commission because they undersine the Commission's reasonable assurance that

licensed activities are being conducted in accordance with NRC requirements.

Therefore, on July 21, 1993, the NRC issued an Order to the Licensee requiring

the transfer of the strontium-90 source to an authorized recipient within 45

days of the date of the Order. The NRC also issued a Desand for Infomation

with the Order requiring the Licensee to submit a written statement, under

oath or affirmation, stati>g why the NRC should have confidence that in the

future the Licensee would comply with NRC requirements or provide complete and

accurate information to the NRC.

The Licensee responded to the Order in letters dated September 7 and 13, 1993,

and in telephone conversations with the NRC Region !! staff on September 10

and 20, 1993. During these comunications, the Licensaw indicated that he was

making a good faith effort to transfer the byproduct material to an authorized
]

recipient. Based on this good faith effort, the NAC by letter dated

October 15, 1993, extended the strontium-90 transfer date to December 6,1993.

On January 24, 1994, the Licensee submitted a completed NRC Fors 314 notifying

the NRC that the strontium-90 source had been transferred to an authorized

recipient and provided the documentation required by the Order to demonstrate

that the source was tested for leakage prior to the transfer and that the

transfer had taken place.i

i

On September 13, 1993, the Licensee responded to the Demand for Information

indicating that he did not intend to perform licensed activities or to use the

strontium-90 source in his possession, or one in anyone else's possession.
;

Further, in a telephone conversation on June 2,1994, with Mr. Charles M.

f
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Hosey of the NRC Region !! office, Dr. Velasquez agreed to the provisions and

; to the issuance of this Confirmatory Order. I find that the Licensee's

commitments as set forth in that conversation are acceptable and necessary and

conclude that with these commitments the public health and safety are I

reasonably assured. In view of the foregoing, I have determined that the

1 public health and safety require that the Licensee's commitments in the

telephone call of June 2,1994 be confirmed-by this Ord9r.
,

IV

J

Accordingly, pursuant to Sections 81, 161b, 1611, 1610, 182 and 186 of the

Atomic Energy Act of 1954, as amended, and the Commission's regulations ati

10 CFR 2.202 and 10 CFR Parts 30 and 35, IT IS HEREBY ORDERED THAT:

1. For a period of three years from the date of this Confirmatory Order,.

Guillermo Velasquez, M.D., shall not supervise or engage in any way in

NRC-licensed activities. NRC-11consed activities are those activities

which are conducted pursuant to a specific or general license issued by

the NRC, including, but not limited to, those activities of Agreement

State licensees conducted pursuant to the authority granted by 10 CFR

150.20.

2. For a period of three years from the dats of this Order, Dr. Velasquez

shall provide a copy of this Order to any prospective employer who

engages in NRC-licensed activities (as defined in 1. above) prior to his

acceptance of employment with such prospective employer. The purpose of ;

.
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this requirement is to ensure that the employer is aware of

Dr. Velasquez' prohibition from engaging in NRC-licensed activities.

3. The first time Guillermo Velasquez, M.D., is employed in NRC licensed

acdvities following the three year preaibition, he shall notify the

Regional Administrator, NRC Region !!,101 Marietta Street, W, Suite

29C4, Atlanta, t,eorgia 30323, prior to engaging in NRC licensed

activities including activities under an Agreement State license when

activities under that license are conducted in areas of NRC jurisdiction

pursuant to 10 CFR 150.20. The notice shall include the name, address,

and telephone number of the NRC or Agreement State Itcensee and the

location where licensed activities will be performed.

.

The Regional Administrator, NRC Region !!, say, in writing, relax or rescind

any of the above conditions upon a showing by the Licensee of good cause.

V
,

!

!

; Any person adversely affected by this Confirmatory Order, other than the

LL:ensee, any request a hearing within 20 days of the date of its issuance.

Any request for a hearing shall be submitted to the Secretary, U.S. Nuclear'

Regulatory Commission, ATTN: Chief Docketing and Service Section, Washington,

D.C. 20555. Copies shall be sent to the Director, Office of Enforcement,

U. S. Nuclear Regulatory Commission, Washington, D.C. 20555, to the Assistant

General Counsel for Hearings and Enforcement at same address, and to the
i

Regional AJainistrator, NRC Region !!,101 Marietta Street, W. Suite 2900,

.

.

4
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Atlanta, Georgia 30323 and to the Licensee. If such a person requests a

hearing, that person shall set forth with particularity the manner in which

his interest is adversely affected by this Order and shall address the
'

criteria set forth in 10 CFR 2.714(d).
,

!

If a hearing is requested by a person whose interest is adversely affected,

the Commission will issue an Order designating the time and place of any

1 hearing. If a hearing is held, the issue to be considered at such hearing
! shall be whether this Confirmatory Order should be sustained.

,

In the absence of any request for hearing, the provisions specified in Section

V above shall be final 20 days from the date of this Order without further

order or proceedings.

FOR THE NUCLEAR REGULATORY C0ftlISS10N

k. , n
/ james Lieberman, Director

ffice of Enforcement

Dated at Rockville, Maryland
this , a day of June 1994

1

I
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UNITED STATES |j3 e

NUCLEAR REGULATORY COMMISSION' 3 j
[ WASHINGTON. D C. MMkmot

*...a; N9 219% j

l

Docket No. 55-30849
|License No. SOP-30516-01

IA 94-006

Mr. David Tang Wee
3

(Home Address Deleted
Under 10 CFR 2.790)

Dear Mr. Tang Wee:

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED;

ACTIVITIES (EFFECTIVE IMMEDIATELY
i (NRC INSPECTION REPORT NO. 50-237/92033; 50-249/92033;

NRC INVESTIGATION REPORT NO. 3-92-055R)

The enclosed Order is being issued as a consequence of events _
which occurred during operation of the Dresden Nuclear Station i

Unit 2 on September 18, 1992 and in violation of Nuclear |
,

Regulatory Commission (NRC or Commission) regulations and of the |'

Dresden Technical Specifications. The NRC conducted an'

inspection and an investigation of the event. The investigation
,

by the NRC's Office of Investigations (OI) concluded that on
September 18, 1992 you deliberately violated or caused violations
of NRC requirements and the Dresden Technical Specifications. A

,

copy of the synopsis of the OI report was forwarded to you by
letter dated November 4, 1993. An enforcement conference was
held with you on November 17, 1993.

,

On September 18, 1992, a rod mispositioning event occurred when a
Nuclear Station Operator (NSO) moved a control rod out of
03quence during your shift as the Station Control Room Engineer

! (SCRE). The error was noticed by a Qualified Nuclear Engineer
j (QNE). The NSO continued to move control rods in violation of
; station procedures, at the QNE's direction and without your

knowledge or authorisation, after which the QNE informed you of
the mispositioned rod. Subsequently, you, the NSO, the QNE, and,

'

the two nuclear engineers in training who were present during thej agreed not to tell anyone else about the mispositionedincident,'

rod incident. As a result, neither the mispositioned rod nor the
subsequent deviation from the planned control rod pattern were
documented in the control room log, a Dresden Form 14-14C was
falsified, and Commonwealth Edison Company (CECO) management was
not informed of the incident. The OI investigation also
concluded, based on the testimony of three other individuals
involved in the September 18, 1992 incident, that you
deliberately provided inaccurata information to NRC investigators
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Mr. Davis Tang Wee -2-

during your transcribed interview on December 1, 1992 when you
1 denied making a statement to the effect that the information

abcot the mispositioned control rod should not leave the control'

room.

Your actions in connection with the attempt to conceal the
iSeptember 18, 1992 event caused Ceco to be in violation of its '

license conditions, including technical specifications and
administrative procedures, and constituted a violation of 10 CFR
50.5(a), " Deliberate Misconduct". Furthermore, your provision of
inaccurate information which was material to NRC investigators
constituted a violation of 10 CTR 55.9, " Completeness and
Accuracy of Information".

NRC does not have the requisite reasonable assurance that
licensed activities will be properly conducted in accordance with
regulatory requirements, including the requirement to provide
information that is complete and accurate in all material<

respects, with you involved in licensed activities.
Consequently, after consultation sith the Commission, I have been
authorized to issue the enclosed Order Prohibiting Involvement in;

NRC-Licensed Activities (Effective Immediat41y). Failure toi

comply with the provisions of this order may result in civil or
criminal sanctions.

.

Questions concerning the enclosed Order may be addressed to James
Lieberman, Director, Office of Enforcement. Mr. Lieberman can be
reached at telephone number (301) 504-2741.

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice,"
a copy of this letter and the enclosure with your home address
removed will be placed in the NRC's Public Document Room.

Sincerely,
,

|

L. W|b
es L. Milhoan

puty Executive Director
or Nuclear Reactor Regulhtion,
Regional Operations and Research

Enclosuret
Order Prohibiting Involvement

Iin NRC-Licensed Activities
(Effective Immediately)

cc w/ enclosure: See Next Page
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of ) Docket No. 55-30849
David Tang Nee ) License No. SOP-30516-01
Tinley Park, Illinois ) IA 94-006

ORDER PROHIBITING INVOLVEMENT IN
NRC-LICENSED ACTIVITIES
(EFFECTIVE IMMEDIATELY)

I

Kr. David Tang Wee (Licensee) held Senior Reactor Operator's

'- License No. SOP-30516'-01 (License),' issued by the U.S. Nuclear
i
j Regulatory Commission (NRC or Commission) on August 14, 1985.

Mr. Tang Wee was employed by Commonhealth Edison company (Ceco)
.

between June 22, 1981 until his employment was terminated by CECO
( ~

cn December 2, 1992, an action which terminated license sop-

30516-01. The Licensee most recently held the position of

Station Control Room Engineer (SCRE) with responsibilities

' - involving compliance with NRC requirements for the operation of a

nuclear power plant. Ceco holds Facility Licenses DPR-19 and

! DPR-25 issued by the Nuclear Regulatory Commission (NRC or
i

Commission) pursuant to 10 CFR Part 50. These licenses authorize

j Ceco to operate the Dresden Nuclear Station Units 2 and 3 located

! near Morris, Illinois.
,

f II

i
e

i
!

On November 24, 1992, Ceco notified the NRC that Ceco senior

managers had just become aware of an incident that had occurred

; on September 18, 1992 when Unit 2 was operating at 75% power. A

Nuclear Station operator (NSO), who was a licensed reactor
:

s'
,
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! operator, incorrectly positioned control rod H-1 while

repositioning control rods to change localized power levels

within the reactor core, and the event was concealed from Ceco
management. Both Ceco and the NRC initiated investigations of

'
the incident.

,

l

j On September 18, 1992, the NSO erroneously moved control rod H-1

from Position 48 (fully withdrawn) to Position 36. A Qualifiedj
.

' Nuclear Engineer (QNE) and two individuals in training to become
" qualified" nuclear engineers were in the control room when the-

QNE recognized the NSO's error. The QNE informed the NSO of the '

d

; error. The NSO failed to insert the mispositioned rod to
| Position 00 and continued to move other control rods at the

direction of *ne QNE. The QNE then informed Mr. Tang Wee, the

Station Control Room Engineer on duty, of the mispositioned rod.

Later, Mr. Tang Wee spoke with the NSO and the three nuclear

engineers and they all agreed that they would not discuss the
incident with anyone else. As a result, neither the

.

mispositioned rod nor the subsequent deviation from the planned

control rod pattern were documented in the control room log, a
Dresden Form 14-14C was falsified, and Ceco management was not

informed of the incident.

The NRC licenses individuals pursuant to 10 CFR Part 55,

" Operators' Licenses," to manipulate the controls of an

utilization facility. The operator license requires the
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individual to observe all applicable rules, regulations and

orders of the Commission, including the operating procedures and

other conditions specified in the focility license.

Dresden Technical Specification 6.2.A.t stated that applicable j

procedures recommended in Appendix A of Regulatory Guide 1.33,

Revision 2 dated February 1978, shall be established, I

implemented, and maintained. Regulatory Guide 1.33 Appendix

A.1_c included administrative procedures, general plant operating

procedures, and procedures for startup, operation, and shutdown

of safety related systems.

Dresden Operating Abnormal Procedure (DOA) 300+12, "Mispositioned

Control Rod," Revision 2, dated November 1991, section D

" Subsequent Operator Actions," step 2, required, in part, that if

a single control rod was inserted greater than one even notch

from its in-sequence position and reactor power was greater than

204, then the mispositioned rod must be continuously inserted to
f
! position 00. Section D.5 required, in part, that the NSO record
i

i eny mispositioned control rod in the Unit log book.

!
1

Dresden Administrative Procedure, (DAP) 07-29, " Reactivity

Management Controls," Revision 0, section F.1.g required, in
that the station control room engineer (SCRE) communicatepart, )

to the NSO the requirements for procedural adherence.
I

i
;

i

|
1

i

!
i

;
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! Dresden Administrative Procedure, (DAP) 07-01, " Operations

Department organization", Section 8.5.e., requires in part that
,

i the SCRE report any abnormal operating conditions to the Shift
Engineer.

|

These procedures were not followed. Specifically, Mr. Tang Wee
|i did not communicate to the N50 requirements for procedural
{

| adherence concerning the N80's duty to record the mispositioning
: incident in the unit control room log, and did not report the
t

'

mispositioning incident to the Shift Engineer. Instead, Mr. Tang
! Wee agreed with the NSO, the QNE and two nuclear engineers in
i training that they would not discuss the incident with anyone

else.

i

Based on the NRC Office of Investigations (OI) investigation of
I this matter (OI Report No. 3-92-055R), I conclude that Mr. Tang

. Wee, along with the NSO, the QNE and two nuclear engineers in
i

i training, deliberately attempted to conceal the mispositioned

control rod event by failing to document and report the incident
as required by plant procedures. In furtherance of this

agreement, Ier. Tang Wee deliberately caused Ceco to be in

violation of Dresden Technical Specification 6.2.A.1; DAP 07-29,

Revision 0, Section F.1.g; and DAP 07-01, Section 8.5.e, by

failing to communicate to the NSO the requirement to record the

mispositioned rod event in the control room log and by failing to
report the event to the shift Engineer.
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Further, in a transcribed sworn statement on December 1, 1992,

Mr. Tang Wee stated that he did not have a reason to make, and

did not believe he made, a statement to the effect that
'

information about the mispositioned control rod should not leave

the control rc.on. Based on the transcribed testimony of three

individuals who were present during the incident that Mr. Tang

Wee had made a statement to them to.the effect that information
cbout the mispositioned control rod should not leave the control

room, and that all five individuals had agreed not to discuss the
event with anyone else, I conclude that Mr. Tang Wee's testimony

to the contrary constituted the deliberate provision of

inaccurate informatica material to the NRC in violation of 10 Ci-
55.9, " Completeness and Accuracy of Information."

III

Based on the above, Mr. Tang Wee, an employee of C...o at the time

of the event, engaged in deliberate misconduct which caused Ceco
i
! to be in violation of its license conditions and which
!

constitutes a violation of 10 CFR 50.5. Further, Mr. Tang Wee, a

i licensed senior reactor operator at tne time of the event,
i

|
deliberately provided to NRC investigators information which he

:

f
knew to be inaccurate in some respect material to the NRC, in

i violation of 10 CFR 55.9.
i

i

i

i
i

!

|
|
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The NRC must be able to rely on its licensees and their

employees, especially NRC-licensed operators, to comply with NRC

requirements, including the requirement to provide information

. and maintain records that are complete and accurate in all
i

! material respects. Mr. Tang Wee's action in causing Ceco to
1
~

violate its license conditions and his sisrepresentations to the
1

NRC have raised serious doubt as to whether he can be relied upon

to comply with NRC requirements applicable to licensed facilities

and licensed individuals and to provide complete and accurate
information to the NRC. Mr. fang Wee's deliberate misconduct

that caused Ceco to violate Commission requirements, and his
j

falso statements to Commission officials, cannot and will not be

! tolerated.

.

Consequently, I lack the requisite reasonable assurance that

; licensed activities can be conducted in compliance with the
j commission's requirements and that the health and safety of the
'

public will be protected, if Mr. Tang Wee were permitted at this
time to be engaged in the performance of NRC-licensed and

regulated activities. Therefore, the public health, safety and

interest require that Mr. Tang Wee be prohibited from being

involved in any NRC-licensed activities for three years from the
date of this Order. In addition, for the same period,

Mr. Tang Wee is required to give notice of this order to any
prospective employer engaged in NRC-licensed activities as

described in Section IV, Paragraph B, below, from whom he seeks
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employment in non-licensed activities in order to ensure that

i such employer is aware of Mr. Tang Wee's previous history. For

j five years from the date of the order, Mr. Tang Wee is also

| required to notify the NRC of his employment by any person

i engaged in licensed activities, as described in Section IV,

| Paragraph B, below, so that appropriate inspections can be

performed. Furthermore, pursuant to 10 CFR 2.202, I find that

the significance of the conduct described above is such that the;

public health, safety and interest require that this order be

j immediately effective.

!

I

IV
i

.

Accordingly, pursuant to sections 103, 107, 161b, 1611, 161o, 182

; and 186 of the Atomic Energy Act of 1954, as amended, and the

Commission's regulations in 10 CFR 2.202, 10 CFR 50.5, and 10 CFR

| 55.61, IT IS HERESY ORDERED, EFFECTIVE IMMEDIATELY, THAT:

A. Mr. Tang Wee is prohibited for three years from the
date of this Order from engaging in activities licensed

by the NRC.

B. Should Mr. Tang Wee seek employment in non-licensed

activities with any person engaged in NRC-licensed

activities in the three years from the date of this

order, Mr. Tang Wee shall provide a copy of this Order
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to such person at the time Mr. Tang Wee is soliciting
or negotiating employment so that the person is aware

of the order prior to making an employment decision.

For the purposes of this order, licensed activities

include the activities oft (1) an NRC licensee; (2) an
I

Agreement state licensee conducting licensed activities

in NRC jurisdiction pursuant to 10 CFR 150.20; and (3)

an Agreement state licensee involved in the -

distribution of products that are subject to NRC

jurisdiction.

C. For three years from the date of this Order,

Mr. Tang Wee shall provide notice to the Director,

Office of Enforcement, U. S. Nuclear Regulatory

Commission, Washington, DC 20555, of the name,

address, and telephone number of the employer, within

72 hours of his acceptance of an employment offer

involving non-licensed activities from an employer

engaged in NRC-licensed activities, as described in

Paragraph IV.5, above.

D. After the three year prohibition has expired as

described in Paragraphs IV.A and B, above, Mr. Tann Wee

shall provide notice to the Director, Office of

Enforcement, of acceptance of any employment in NRC-

licensed activity for an additional two year period.
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The Director, 01'fice of Enforcement may, in writing, relax or

rescind any of the above conditions upon demonstration by Mr.
J

Tang Wee of good cause.

V

In accordance with 10 CFR 2.202, Mr'. Tang Wee must, and any otheri
*

perso'n adversely affected by this order say, submit an answer to

this order, and may request a hearing within 30 days of the date

of this Order. The answer may consent to this Order. Unless the

maswer consents to this Order, the answer shall, in writing and

under oath or affirmation, specifically admit or deny each

allegation or charge made in this order and shall set forth the

matters of fact and law on which Mr. Tang hoe or other person

adversely affected relies and the reasons as to why the order

should not have been issued. Any answer or request for a hearing

shall be submitted to the secretary, U. s. Nuclear Regulatory

Commission, ATTN Chief, Docketing and Service Section,

Washington, DC 20555. Copies also shall be sent to the |

Director, Office of Enforcement, U.~5. Nuclear Regulatory

Commission, Washington, DC 20555; to the Assistant General

l Counsel for Hearings and Enforcement at the same address; to the

Regional Administrator, Region III, U. S. Nuclear Regulatory
Commission, 801 Warrenville Road, Lisle, Illinois 60532-4351; and |

|

to Mr. Tang Wee, if the answer or hearing request is by a person

other than Mr. Tang Wee. If a person other than Mr. Tang Wee

il

4
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requests a hearing, that person shall set forth with

particularity the manner in which his interest is adversely ;
iaffected by this order and sha.il address the criteria set'forth

in 10 CFR 2.714(d).

l

!

If a hearing is requested by Mr. Tang Wee or a person whose I

interest is adversely *affected, the~ Commission will issue an
!

Order designating the time and place of any hearing. If a !

hearing is held, the issue to be considered at such hearing shall
! be whether this Order should be sustained.

I

Pursuant to 10 CFR 2.202(c)(2)(1), Mr. Tang Wee, or any person

adversely affected by this order, may in addition to demanding a
| hearing, at the time that answer in filed or sooner, move the
1

presiding officer to set aside the immediate effectiveness of the

Order on the ground that the Order, including the need for

immediate effectiveness, is not based on adequate evidence but on :

mere suspicion, unfounded allegations, or error.

.

In the absence of any request for a hearing, the provisions

specified in Section IV above shall be final 20 days from the

date of this order without further order or proceedings. AN

|

|

4
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ANSWER OR A REQUEST FOR A HEARING SHALI, NOT STAY THE IMMEDIATE
1

EFrECTIVENESS OF THIS ORDER.

fFOR THE NUCLEAR REGULATORY COMMISSION
|

b. O^;:

fame L. Milhoan
Deputy Executive Director

for Nuclear Reactor Regu11 tion,
Regional Operations and Research

Dated ap Rockville, Maryland
this day of April 1994

I

i

:
.

l

i

i
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UNITED STATESy

j NUCLEAR REGULATORY COMMIS810N
g wAsmoton, o.c. sonas.com

\ December 12, 1994

IA 94-035

Mr. Rex Allen Werts
(Address deleted
under 10 CFR 2.790)

SUBJECT: ORDER PROHIBITING INVOLVEMENT IN NRC-LICENSED ACTIVITIES
AND UNESCORTED ACCESS (EFFECTIVE IPMEDIATELY)
O! INVESTIGATION REPORT SYNOPSIS (2-93-052R)

Dear Mr. Werts:

The enclosed Order Prohibiting Involvement in NRC-Licensed Activities and
Unescorted Access (Effectively Immediately) is being issued as a consequence
of the deliberate false statements you made on an application for access
authorization at the Carolina Power and Light Company's (Licensee) Brunswick ,

Nuclear Plant. On or about March 11, 1993, you used an alias on your access
authorization application and indicated on the application that you had not-
been arrested or convicted of any criminal offense. As k result of your
deliberate falso statements, you were granted unescorted access to the
Brunswick Nuclear Plant on March 24, 1993. The Licensee subsequently learned .

of your use of an alias and that you had been arrested and convicted several
times for crimes and were incarcerated for some of those offenses. A licensee
supervisor interviewed you about your application at which time you admitted
that you had submitted false information on your a,pplication.

10 CFR 50.5
licensee or(a)(2), " Deliberate misconduct." prohibits an employee of an NRClicensee contractor from deliberately submitting information to
the licensee or licensee contractor that the employee knows to be incomplete
or inaccurate in some respect material to the NRC. 10 CFR Part 2, Appendix C,
" General Statement of Policy and Procedures for NRC Enforcement Actions," in
particular Section VIII, " Enforcement Action Involving Individuals," provides
guidance and considerations for enforcement sanctions against individuals who

,

deliberately violate NRC requirements.

| The NRC Office of Investigations (01) conducted an investigation (2-93-052R)
I to detemine whether you committed a willful violation in connection with your

making falso statements regarding your criminal background. The OI
investigation concluded that you had deliberately provided false information
concerning your criminal arrest and conviction record in order to gain
unescorted access to the site protected area. By letter dated Coptember 14,
1994, the NRC attempted to provide you with a copy of the 0! investigation
synopsis and afford you an opportunity for an enforcement conference prior to
making a final decision regarding escalated enforcement action in your case.
The letter has been returned by the post office as undeliverable and we have
been unable to locate you. A copy of the Septemt:er 14, 1994, letter with the
01 synopsis attached is enclosed (Enclosure 1). If attempts to deliver this
letter and the enclosed Order are not successful It will not delay the
effective date of the enclosed Order nor the placement of this letter and
enclosed Order in the Public Document Room.

!
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.

| Mr. Rex Allen Werts -2-
,

The falso information you provided regarding your criminal history on the .

March 11, 1993 access authorization application is a violation of 10 CFR 50.5,
~

'

' Deliberate misconduct." Such conduct is unacceptable to the NRC. Therefore, !after consultation with the Commission, I have been authorized to issue the ~

enclosed Order Prohibiting Involvement in NRC-Licensed Activities and
Unescorted Access (Effective immediately). Pursuant to section 223 of the
Atomic Energy Act of 1954, as amended, any person who willfully violates,
attempts to violate, or conspires to violate, any provision of this Order

,

shall be subject to criminal prosecution as set forth in that section.
4

| You are required to provide a response to this Order and should do so within
20 days. Questions concerning the Order may be addressed to James Lieberman, ,

. Director, Office of Enforcement. Mr. Lieberman can be reached at telephone 1

j number (301) 504-2741.
~

.

'

In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of |
1 this letter with your home address removed, its enclosures and any response i
j c111 be placed in the NRC's Public Document Room (POR). To the extent i

possible, your response should not include any personal privacy. proprietary, j.

or safeguards information so that it can be placed in the POR without l
4

i redaction. However, if you find it necessary to include such information, you |

should clearly indicate the specific information that you desire not to be;

; placed in the POR, and provide the legal basis to support your request for
i cithholding the information from the public.

Sincerely,

w L WAAh 3
! ames L. M11hoan .

| puty Executive Director for
'

; Nuclear Reactor Regulation,
Regional Operations and Research :

'

Enclosures: 1. September 14, 1994 letter with O! synopsis
'.

2. Order Prohibiting Involvement in NRC-Licensed
Activities and Unescorted Access (Effective lunediately)

| cc w/encis: (See next page)

|

.

l

i

,

a
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UNITED STATES
NUCLEAR REGULATORY COP 911SS10N

In the Matter of )
)

REX ALLEN WERTS ) IA 94-035
(Also Known As: )
MICHAEL ALLEN HUNTER) )

ORDER PR0HIBITING INVOLVEMENT IN
NRC-LICENSED ACTIVITIES AND UNESCORTED ACCESS I

(EFFECTIVEItetEDIATELY)

|

I

Mr. Rex Allen Werts (Also Known As: Michael Allen Hunter) was employed by

Power Plant Maintenance, Inc., (PPM) a contractor of the Carolina Power and ;
,

Light Company (CP&L or Licensee), from March 24, 1993 until his unescorted

access was revoked on July 26, 1993. Licensee is the holder of License Nos.

DPR-62 and DPR-71 issued by the Nuclear Regulatory Commission (NRC or
r

Commission) pursuant to 10 CFR Part 50 on December 27, 1974 and November 12,

1976, respectively. The licenses authorize the operation of the Brunswick

Nuclear Plant in accordance with the conditions specified therein. The

facility is located on the Licensee's site in Southport, North Carolina.

!! ,

On March 24, 1993, Mr. Werts was granted unescorted access to the Brunswick
'

Nuclear Plant, based in part on representations he made on an access
' authorization application, dated March 11, 1993, which he submitted to Power

PlantMaintenance,Inc.,(PPM),acontractoroftheLicensee. In the
'

application, Mr. Werts falsely represented himself as Michael Allen Hunter and

stated that he had not been arrested or convicted of any criminal offense. In,

addition, Mr. Werts failed to correct that information after he was granted

unescorted access and continued to hold that status on the basis of his false
|

|

|
,
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', identity. The Licensee submitted fingerprint cards completed by Mr. Werts to

the Federal Bureau of Investigation (FBI) and subsequently was informed that
1

Nr. Werts (alias Mr. Hunter) had a record of arrests, convictions, and j

i- imprisonments prior to 1990.
:

| !!!

!j 8: sed on the above, Mr. Werts engaged in deliberate misconduct in violation of
j

10 CFR 50.5(a)(2) which prohibits any employca of a licensee or licensee
'

contractor from deliberately submitting to the licensee or licensee's

7 contractor information the employee knows to be incomplete or inaccurate in
4

I some respect material to the NRC. Information concerning an individual's

i true identity and criminal history is material in that it is used by the '
- Licensee to make determinations relative to the grant or dental of access

! :
1 authorization. If the Licensee had been given accurate information regarding

Mr. Werts' criminal record, the Licensee would not have granted unescorted

access to Mr. Werts.

4

j The NRC must be able to rely on the Licensee, its contractors, and licensee

; and contractor employees to comply with NRC requirements, including the

requirement to provide information that is complete and accurate in all
,

material respects. Mr. Werts' actions have raised serious concerns as to |,

t

i whether he can be relied upon to comply with NRC requirements and to provide
a

| complete and accurate information to the NRC or to NRC licensees in the

i future.
i
4

,

Consequently, I lack the requisite reasonable assurance that nuclear safety

activities can be conducted in compliance with the Commission's requirements

.
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and that the health and safety of the public would be protected if Mr. Werts

; were permitted at this time to be involved in the performance of licensed

activities or were permitted unescorted access to protected or vital areas of

NRC-licensed facilities. Therefore, the public health, safety and interest

require that Mr. Werts be prohibited from being involved in the performance of

activities licensed by the NRC and be prohibited from obtaining unescorted

access for a period of three years from the date of this Order. For a period

of five years from the date of this Order, Mr. Werts is required to inform the
i NRC of his acceptance ~of employment with any employer whose operations he

knows or has reason to believe involve NRC-licensed activities. Furthermore.

pursuant to 10 CFR 2.202, I find that the significance of the deliberate '

misconduct described above is such that the public health, safety and interest
,

require that this Order be immediately effective.,

IV

Accordingly, pursuant to sections 103, 161b, 1611, 182 and 186 of the Atomic

Energy Act of 1954, as amended, and the Commission's regulations in

10 CFR 2.202, 10 CFR 50.5, and 10 CFR 150.20, IT IS HEREBY ORDERED, EFFECTIVE

IMEDIATELY, THAT:

A. For a three-year period from the date of this Order, Mr. Rex Allen

Werts is prohibited from engaging in activities licensed by the

NRC and is prohibited from obtaining unescorted access to

protected and vital areas of facilities licensed by the NRC. For

the purposes of this Order, licensed activities include the
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activities licensed or regulated by: (1) NRC; (2) an Agreement

State, limited to the Licensee's conduct of activities within NRC

jurisdiction pursuant to 10 CFR 150.20; and (3) an Agreement State

where the licensee is involved in the distribution of products

that are subject to NRC jurisdiction.

8. For a five-year period from the date of this Order, Mr. Werts is

required to provide notice to the Of rector, Offfee of Enforcement,

U.S. Nuclear Regulatory Commission, Washington, D.C. 20555, of his

acceptance of employment with any employer whose operations he
'

knows or has reason to believe involve NRC-licensed activities.

l

The Director, Office of Enforcement, say, in writing, relax or rescind any of

the above conditions upon demonstration by Mr. Werts of good cause.

!
V

In accordance with 10 CFR 2.202, Mr. Werts must, and any other person

adversely affected by this Order say, submit an answer to this Order, and may

request a hearing on thir Order, within 20 days of the date of this Order.

The answer may consent to this Order. Unless the answer consents to this

Order, the answer shall, in writing and under oath or affirmation,

specifically admit or deny each allegation or charge made in this Order and

shall set forth the matters of fact and law on which Mr. Werts or other person

adversely affected relies and the reasons as to why the Order should not have

been issued. Any answer or request for a hearing shall be submitted to the

NUREG-0940, PART I 215
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Secretary, U.S. Nuclear Regulatory Comeission, ATTN: Chief, Docketing and

Services Section, Washington, DC 20555.' Copies also shall be sent to the

Director, Office of Enforcement, U.S. Nuclear Regulatory Commission, !

Washington, DC 20555, to the Assistant General Counsel for Hearings and

Enforcement at the same address, to the Regional Administrator, Region II,

U.S. Muclear Regulatory Commission, 101 Marietta St. N.W., Atlanta, Georgia
3

30323, and to Mr. Werts, if*the answer or hearing request is by a' person other i

than Mr. Werts. If a person other than Mr. Werts requests a hearing, that

person shall set forth with particularity the manner in which his interest is |
adversely affected by this Order and shall address the criteria set forth in

10 CFR 2.714(d).
~

If a hearing is requested by Mr. Werts or a person whose interest is adversely
;

affected, the Commission will issue an Order designating the time and place of j

any hearing. If a hearing is held, the issue to be considered at such hearing :

shall be whether this Order should be sustair.ed. !

!

:

Pursuantto10CFR2.202(c)(2)(1),Mr.Werts,oranyotherpersonadversely i

affected by this Order, say, in addition to demanding a hearing, at the time

the answer is filed or scener, move the presiding officer to set aside the j

lamediate effectiveness of the Order on the ground that the Order, including i

the need for imediate effectiveness, is not based on adequate evidence but on !

more suspicion, unfounded allegations, or error. -

!

In the absence of any request for a hearing, the provisions specified in !

Section IV above shall be final 20 days from the date of this Order without i
i

.

?

,
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further order or proceedings. AN ANSWER OR A REQUEST FOR A HEARING SHALL NOT
,

STAY THE I MEDIATE EFFECTIVENESS OF THIS ORDER.

FOR THE NUCLEAR REGULATORY COMISSION;

L.fNw'

ames L. Milhoan
puty Executive Director for
Nuclear Reactor Regulation,
Regional Operations and Research

Dated a kville, Maryland
this ay of December 1994

,

'
;
1

:

*

!

!

:

!

,

!

i
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SYNOPSIS

On August 20, 1993, the U.S. Nuclear Regulatory Comission (NRC) licensee,
Carolina Power and Light Company, submitted a Security Event Report to the NRC
regarding an event at the licensee's Brunswick Nuclear Plant (BNP). The event
described by the licensee involved an employee of a contractor who was granted

employment and background information. protected areas based on falsifiedunescorted access to the BNP vital and
This matter was referred to the NRC

Office of Investigations (01) Region II Field Office on September 1,1993, for
evaluation. |

Based on O! review of the documentation and evidence obtained in this
investigation, it is concluded that the subject deliberately falsified
wrsonal identification and background information to deceive the contractor,
'PN, the licensee and the NRG in order to fraudulently obtain employment and
unescorted access at the BNP.

i

|

;

i

-

,

;

,

Case No. 2 93 052R 1 !
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