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NRC STAFF RESPONSE TO APPLICANTS' MOTION FOR A
DETERMINATION THAT JOINT INTERVENORS' PROPOSED
TESTIMONY OF CR. CARL J. JOHNSON IS INADMISSIBLE

I. INTRODUCTION

On June 5, 1984, Applicants filed a document entitled "APPLICANTS'
MOTION FOR A DETERMINATION THAT JOINT INTERVENORS' PROPOSED TESTIMONY OF
DR. CARL J. JOHNSON IS INADMISSIBLE" [hereinafter Applicants' Motion].
The Staff supports Applicants' Motion on the ground that Dr. Johnson's
testimony does not address the issues remaining as matters in

controversy in this proceeding, and thus is irrelevant. Y

IT1. BACKGROUND
On May 31, 1994, Mr. Eddleman filed as testimony in this proceeding
a letter written by Dr. Carl J. Johnson to Mr. Eddleman on May 30,
1984, The testimony filed by all parties on May 31, 1984, was to
address Eddleman Contention 8F(1), Joint Contention II(c) and Joint
Contentio I1l(e). Although Dr. Johnson's letter does not indicate in
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1/ Applicants also filed a motion for expedited ruling on their motion
concerning the admissibility of Dr. Johnson's testimony. As
Applicants noted in their motion, the Staff supports Applicants
request for expedited consideration of this matter.
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any way which contentions are the subject of his testimony, the Staff
must assume that it is filed in support of Joint Contention II subparts
(¢) and (€), since Joint Intervenors previously indicated that those
content%ons would be the subject of Dr. Johnson's testimony. Applicants
have filed the instant motion requesting that the Board find Dr. Johnson's

testimony inadmissible.

I11. ARGUMENT

The Staff agrees with Appiicants that pursuant to its authority to
exclude irrelevant evidence from a proceeding, the Board should find Dr.
Johnson's testimony inadmissible. Applicants argue first that the Board
has the authority to decline to admit evidence which is irrelevant to
the matters in controversy in the proceeding, second that Dr. Johnson's
testimony is just such evidence, and that, in addition it is not probative
and should be rejected on that ground as well,

Applicants have pointed to the pertinent Commission regulations and
case law which establish the Board's authority to find irrelevant
evidence inadmissible. The Board receives evidence in this proceeding.
10 C.F.R. § 2.718(c). It is the policy of the Commission that, in order
to avoid unnecessary delay and to avoid the compi‘ation of an
unnecessarily large record, the Board should exclude evidence that is
irrelevant to the issues in controversy in the proceeding. 10 C.F.R.
Part 11 App. A Section V (d)(7). Irrelevant matters raised in prefiled
testimony may, according to Commission policy, be the subject of a

motion to strike filed pursuant to the procedures of 10 C.F.R. § 2.730.



Dr. Johnson's testimony in its entirety deals with irrelevant matters
and thus is an appropriate subject for a motion to have the testimony
ruled inadmissible.

Apblicants have provided a detailed discussion of the issues to be
heard in this proceeding, an¢ the issues covered in Dr. Johnson's testimony.
The Staff agrees with Applicants that the issues to be heard at the upcoming
hearing with regard to Joint Contention li(c) and (e) are as follows:

1) “whether the Staff should confine itself, as it has done in this

case, to computations of arnual doses and effects"”;

2) “"whether the Staff should 'take into account the incremental impact
on people who live near the facility for many yeors'"; and

3) "The long term somatic and genetic health effects of radiation
releases from the facility during nurmal operations, even where
such releases are withing (sic) existing guidelines, have been
seriously underestimated for the following reasons:
iei ihe radionuciice concentration models used by Applicants and
the Staff are inadequate because they underestimate or exclude
the following means of concentrating radionuclides in the
environment . . .
radionuclides absorbed in or attached to fly ash from co:l plants
which are in the air around the SHNPP site . . . ."

Applicarts Motion at 6-7.

Dr. Johnson's testimony does not treat any of these issues. The bulk
of his tescimeny deais, as Applicants have indicated, with the composition
of radioactive releases. The point Dr. Johnson appears to be making is that
certain nuclides are not considered as part of the source term used by the
Staff and Applicants. Johnson letter 2t 1-3. The subject of which radio-
nuclides were considered by the Staff and Applicents was the subject of a
Board decision. As Applicants have indicated, the Board has found the

source term to be appropriate., "MEMORANDUM AND ORDER (Ruling on Motions for
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Summary Disposition of Health Effects Contention; Joint Contention Il and
Eddleman Contentions 378, 8F(1) and BF(2))" (January 27, 1984). It would be
inappropriate to permit this issue to be revisited.

Dr; Johnson also raises some questions concerning the filters to be
used at Harris. He does not demonstrate any familiarity with exactly
what filters will be used at the plant, and does not show how this issue
is related to any of the issues which are the subject of the forthcoming
hearing. The same is true of the concerns Dr. Johnson raises concerning
the adequacy of effluent monitoring. Finally, Dr. Johnson refers to the
possible targeting of nuclear power plants in time of war. Johnson letter
at 5-6. This point bears absclutely no relationship to any of the issues
in controversy in this proceeding. Based on these few instances, and the
instances pointe’ out by Applicants, Dr. Johnson's testimony in its
entirety, must be viewed as irrelevant to the issues in controversy in
this proceeding. Therefore, the Staff agrees with Applicants' that
Joint Intervenors' proposed testimony of Dr. Carl J. Johnson should be
found inadmissible,

IV. CONCLUSION

For the reasons set forth above the Staff concludes thai

Applicants' Motion for a determination that Join® Intervenors' proposed

testimony of Dr. Carl J. Johnson is inadmissible should be granted.

Respectfully submitted,
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Janice E. Moore
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 11th day of June, 1984
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