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APPLICANT'S MOTION FOR AN EXPEDITED PARTIAL INITIAL
DECISIUN AND ISSUANCE OF A LOU-POIER LICENSE FOR
LOADING AND TESTING AND SUBMISSION OF NEW CONTENTIONS

1. INTRODUCTION

Intervenor Friends of the Earth (FOE), through its representative,
Mr. Robert L. Anthony, filed a "Motion By R. L. Anthony/FOE (In the
Delaware Valley) In Opposition To Applicant's Motion For An Expedited
Partial Initia) Decision And Issuance Of A Low-Power License For Loading
And Testing; And Submission Of New Contentions Based On New Matter,”
(Motion) dated May 18, 1984, At the evidentiary hearing held on May 31,
1984, Mr, Anthony served on the »‘omic Safety and Licensing Board
(Licensing Board or Board) and parties a "Supplement To R. L. Anthony/FOE
Motion vs. Applicant's Motion For Partial Initial Decision And Low-Power
License, And Submission Cf Contentions On New Matters, Lated May 18,
1984" (Supplemental Motion). For the reasons stated below the Staff

opposes the Motion.

84061 50!04 840607 / DESIGNATED ORIGINAL
PDR ADOCK 05000352 ’ ,
" i tartrrod By D SO



- ¥

11. BACKGROUND

On May 9, 1984, the Philadelphia Electric Company (Applicant) filed
its motiunl/ for an expedited Partial Initial Decision (PID) and an
operating license authorizing the Applicant to load fuel at the Linerick
Generating Station, Unit 1 reactor and to operate the facility at power
levels not to exceed five percent of power pursuant to 10 C.F.R.
£ 650.57(c). Intervenor FOE. thereafter, filed a Motion and Supplementil
Motion opposing the Applicant's Motion for low power and submitted
fourteen new contentions based on the Applicant's alleged failure to
satisfy 10 C.F.R. § 50.57(1), (2), (3), (4), (6) and (6)(b). (Motion at

page 1).

II1. DISCUSSION

FOE opposes the Applicant's Motion for basically two reasons. The
first reason is that the Applicant's Motion is in violation of "10 C.F.R.
§ 50.57(c) in asking to operate 'not to exceed 5% of power' while
Par. (c) provides for up to only 1% of full power." (Motion at page 1).
FOE has incorrectly interpreted the provisions of 10 C.F.R § 50.57(c).
Section 50.57(c) provides, in pertinent part:

(¢) An applicant may, in a case where a hearing is held in

connection with a pending proceeding under this section make

a motion in writing, pursuant to this paragraph (c), for an
operating license authorizing low power testing (operation

at not more than 1 percent of fu er for the ose of
test?ng the ?ac1|1§1,. and further operat*ons short of full

power operation." (Emphasis added).

1/ "Applicant's Motion For An Expedited Partial Initial Decision And
Issuance Of A Low-Power License For Fuel Loading And Low-Power
Testing" (Applicant's Motion).
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Clearly, the "one percent of full power" restricticn applies to
testing the facility, but the low power operation of a facility could be
any level of power less than full power. The Applicant, however, seeks a
low power license for operation at a maximum of five percent (5%) of full
puwer.y

The second reason that FOE opposes the Applicant's Motion is that
"the PECo motion and the state of construction at the plant (Unit 1) do
not satisfy 10 C.F.R. £ 50.57Tal(1), (2), (3), (4) and (6) and (6)(b)."¥
Again, it is the view of the Staff that FOE has misconstrued the
Commission's regulations. 10 C.F.R. § 50.57(c) provides, in pertinent
part:

(¢) . . . Action on such a motion by the presiding officer

shall be taken with due regard to the rights of the parties

to the proceedings, including the right to be heard to the

extent that his contentions are relevant to the activity to

be authorized., Prior to taking any action on such a motion

which any party opposes, the presiding officer shall make

findings on the matters specified in paragraph (a) of this

section as to which there is a controversy, in the form of an

initial decision with respect to the contested activity

sought to be authorized. The Director of Nuclear Reactor

Regulation will make findings on all other matters specified
in paragraph (a) of this section.

2/ Applicant's totion at pages 1-2.

3/ The Staff believes FOE intended to include 10 C.F.R. § 50.57(b)
instead of § 50.57(6)(b) as no such section exists.
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It is the view of the Staff that 10 C.F.R. § 50.57(a)(4)Y, by its terms,
is inapplicable since the Applicant is an electric utility. Thus, it
appears that the fourteen new contentions that FOE seeks to have admitted
and litigsted would be based on the Applicant's alleged failure to
satisfy 10 C.F.R. § 50.57(a)(1), (2), (3), (6) and § 50.57(b). The
Cormission's regulations contemplate that the Licensing Board will
authorize the issuance of a low-power license based on the record that it
has before it. The Licensing Board's partial initial decision and the
findings required by § 50.57(c) shall be based on those issues admitted
for litigation and relevant to the activity to be authorized.él

The Commission has stated that "10 C.F.R. § 50.57(c) does not
generally contemplate that a new evidentiary record, based on 1itigation
of new contentions, would be compiled on the motion for fuel loading and
Tow power testing.”éj The Commission has further indicated that a request
for low power operation falls within the scope of an application for a full-

term full power license and is controlled by the record already developed

4/ 10 C.F.R. § 50.57(a)(4) provides:

(4) The applicant is technically and financially qualified to
engage in the activities authorized by the operating license in
accordance with the regulations in this chapter. However, no
finding of financial qualifications is necessary for an
electric utility applicant for an operating license for a
production or utilization facility of the type described in

§ 50.21(b) or § 50.22.

5/ The Director of Nuclear Reactor Pegulation shali make 211 other
necessary finding pursuant to 10 C.F.R. § 50.57(a). With respect to
10 C.F.R. § 50.57(b) any license issued in connection with the low
power application will contain such provisions as are determined
necessary.

6/ Pacific Gas and Electric Company (Diablo Canyon Nuciear Power Plant,
Units 1 and 2), CLI-81-5, 13 NRC 361, 362 (1981).
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in the operating license hearing.Z/ With respect to low power operation

at Diablo Canyon, the Appeal Board noted that:
Low power testing is a normal, necessary and expected step in
the Tife of every nuclear plant. This is true whether such
testing is planned under the authorization of a separate fuel
loading and low power testing license, as in the case of
Diablo Canyon, or scheduled as the first step toward operation
under the authority of a full power license. Low power
testing, unlike full power operation, is not intended to
produce electrical power, and it is not an alternative to full
power operation. 8/
Furthermore, as discussed below, FOE's contentions fail to meet either
the criteria for accepting late filed contentions set forth in 10 C.F.R.
§ 2.714(a) or the basis and specificity requirements of 10 C.F.R. § 2.714(b).
The FOE motion (at page 2) contains a statement of "Bases for
Contentions” where FOE attempts to satisfy the lateness criteria of
10 C.F.R. § 2.714(a). Those factors are:

(i) Good cause, if any, for failure to file on time. 9/

7/ Pacific Gas and Electric Conpany (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), CLI-82-39, 16 NRC 1712, 1714 (1982).

8/ Pacific Gas And Electric Company (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-728, 17 NRC 777, 794 (1983).

9/ The Commissicn in Catawba, CLI-83-19, 17 NRC at 1043-44, found that
all of the factors in 10 C.F.R. § 2.714(a)(1) should be applied by a
licensing board in determining admissibility of late filed contentions,
including the three-part test for good cause fashioned by the Appeal
Board in Duke Power Company, et al. (Catawba Nuclear Station, Units 1
and 2), ALAB-687, 16 NRC 460 {1982). The test is that a contention:

1. [is? wholly dependent upon the content of a particular
document;

2. could not therefore be advanced with any degree of
specificity (if at all) in advance of the public
availability of that document; and

3. 1is tendered with the requisite degree of promptness
once the document comes into existence and is acces-
sible for public examination.
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(i1) The availability of other rieans whereby the
petitioner's interest will be protected.

(1i1) The extent to which the petiticner's participation may
‘reasonably be expected to assist in developing a sound
record.

(iv) The extent to which the petitioner's interest will be
represented by existing parties.

(v) The extent to which the petitioner's participation
will broaden or delay the proceeding.

It is FOE's responsibility to affirmatively address each of the five
factors that the Licensing Board must balance and affirmatively show that
the balance favors admitting the late-filed contention.lg/ FOE has failed
to conduct such balancing.

The first criterion is good cause for failu~ to file on time. The
Staff believes that FOE has not satisfied its burc * with resp. t to
establishing good cause for late filing. FOE alieges that these contentions
ave based upon the Applicant's motion for a low-power license and the
accompanying alleged failure to satisfy 10 C.F.R. § 50.57(a)(1), (2}, (3),
(6) and §50.57(b). However, FOE actually relies on a series oV recently
issued documents as acditional bases for the proposed contertions, but
fails to establish that the informatior contained therein is, in fact, new.

As stated earlier, the filing of a motion for a low-power license does not

10/ Duke Power Company (Perkins Nuclear Station, Units 1, 2 and 3),
ALAB-615-12 NRC 350, 352-353 (1980).
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trigge: any automatic right to file new contentions. Thus, this
criterion does not weigh in FOE's favor.

The second criterion is the availability of other means to protect
its interest regarding the operation of the facility. FOE has failec to
address this criterion. However, no other regulatory or judicial body
has jurisdiction to hear the matters being raised in these proceedings.
Therefore, the Staff believes that this license proceeding is nonetheless
an appropriate forum for FOE to present its views. Thus, this factor
weighs in FOE's favor,

The third criterion is the extent to which petitioner's
participation may reasonably be expected to assist in the development of
a sound record. The Appeal Board, in addressing development of a sound
record, has held that "when a petitioner addresses this criterion it
should set out with as much particularity as possible the precise issues
it plans to cover, identify its prospective witnesses and summarize their
proposed testimony."ll/ FOE has made vague allegations of being "equipped"
to raise the contentions it now seeks to have admitted in this proceeding.
However, such a vague assertion of ability is insufficient to satisfy
th.s standard.lg/ Therefore, this criterion does not weigh in FOE's favor.

The fourth criterion, the extent to which petitioner's participation
will be represented by existing parties, does not weigh in FOE's favor.

Many of the proposed contentions have already been the subject of

11/ Mississippi Power and Light Company, et al. {(Grand Gulf Nuclear
Station, Units 1 and 2), ALAB-704, 16 NRC 1725, 1730 (1982).

2/ 1d.
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litigation. Inasmuch as FOE was a participant in those evidentiary
proceedings, it had an opportunity to present evidence, examine witnesses
and file proposed findings.

The %1fth factor is whether the issues will be broadened or the
proceeding celayed. This factor weighs against FOE because the admission
of these new contentions will necessarily delay the proceeding. The next
issue to be heard is CITY-15. Once the record has closed on that issue,
the remaining issues to be heard involve offsite emergency planning which
is an issue that does not have to be determined prior to issuance of a
Tow=-power 11cense.l§/ The admission of any of these contentions would
indeed broaden the issucs and delay the proceeding. Therefore, this
factor does not weigh in FOE's favor,

On balance, the five criteria do not weigh in favor of admitting
FOE's late-filed contentions even if the basis and specificity require-
ments of § 2.714(b) are met. The Staff has grouped FOE's proposed
contentions intc basically four categories and will now examine the
proposed contentions against the criteria set forth in 10 C.F.R.

§ 2.714(b) or, as appropriate, the standards for reopening the record.

FOE's Contentions 1, 6, 7 and 12 involve either matters that have
been considered and rejected or issues that have been litigated before
this Board. FOE's Contention 1 concerns FOE's admitted Conten-
tion V 3a-3b relating to pipeline accidents, blast overpressures and

industrial accidents. FOE Contentions 6 and 7 involve quality control

13/ 10 C.F.R. § 50.47(d).
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and welding and are related to admitted Contention VI-1. A1l of these
matters have been litigated before this Board. In addition, FOE
Contention 12, which concerns the dangers from an explosion on the rail-
road and the resulting hazards to fuel being transported to the fuel
hoistway in the plant, was raised by FOE in connection with the
Applicant's 10 C.F.R. Part 70 application to receive and store fuel

onsite.li/ This contention was considered and rejected by the Licensing

Board and the Appeal Board.lg/

In view thereof, FOE must address and satisfy the requirements for
reopening the record in this proceeding in order to have these proposed
contentions admitted for further litigation. The requirements for a
motion to reopen the record are:

1. that the motion be timely filed;

2. that it address a significant environmental or
safety issue; and

3. that it contain new information that would lead tec a
different result than had been reached initially.16/

FOE has failed to address or even comment on these requirements. The
Staff submits these contentions do not satisfy any of the requirements

for reopening the record and should be rejected by the Board.

14/ See, Contention 3, "Application By Anthony/FOE To File A Contention
Pased On New Matter, i.e., PECo's Application Part 70 To Store Fuel
At The Limerick Plant, Served 2/21/84," dated February 23, 1984,

15/ Philadelphia Electric Company (Limerick Generating Station, Units 1
and 2) Memorandum and Order, LBP-84-16, 19 NRC , Slip op. at 16
(March 16, 1984); Memorandum and Order ALAB-765, 19 NRC ___, Slip
op. at 16 (March 30, 1984).

16/ Pacific Gas and Electric Company (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-598, 11 NRC 876, 879 (1980).
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In Contention 14, FOE maintains that the difference in the
Applicant's and Staff's estimate of completion of construction for
Limerick Generating Station, Unit 1 suggests a "possible glossing over of
safety issues." In support of its contention, FOE has furnished one page
of the transcript of a Commission meeting held on April 24, 1984. A
review of the furnished page from the transcript establishes that safety
issues were not the topic of conversation. This contention is vague and
without basis, thus, it should be rejected by the Licensing Board.

FOE Contentions 3, 4, 8, 9 and 10 consist of cryptic references to
routine inspection reports. However, FOE makes no effort to explain why
any of the statements in these documents would prevent the Licensing
Board from making the findings necessary to grant the Applicant's motion
to an expedited partial initial decision and the subsequent authorization
of low-power testing and operation. Indeed, it is inevitable that items
of noncompliance will be issued. However, unless the items of
noncompliance raise a reasonabie doubt about the overall integrity of a
facility and its safety-related structures and components, they would not
serve as a basis for denying a 11cense.11/ Accordingly, since FOE fails
to explain why any of the cryptically noted items in the inspection

reports are of such significance to cast doubt on the overall integrity

17/ Union Electric Company (Calloway Plant, Unit 1), ALAB-74G, 18 NRC
343, 346 (1983).
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of the Limerick Generating Station, none of its contentions based on
inspection reports meets the basis and specificity requirements of
10 C.F.R. § 2.714(b).

FOE Contentions 2, 5 and 11 are speculative in nature. With respect
to Contention 2, FOE is simply conjecturing that the Independent Design
Review will uncover design deficiencies significant enough to prevent
Limerick from receiving an operating license. As for Contention 5, FOE
offers no basis for concluding that the procedures referred to will not
be in place by the time low power operation begins. Further, there is no
indication that not having these procedures in place warrants not authorizing
low-power testing. Finally, in Contention 11, FOE postulates that the
Commission will reverse the Appeal Board's denial, in ALAB-765, of its
contentions with respect to the receipt of unirradiated fuel. The specu-
lative nature of all three of these contentions renders them inadmissible
pursuant to 10 C.F.R. § 2.714(b).

In Contention 13, FOE alleges that the Applicant's evaluation of the
effects of high energy line breaks is deficient because of the exclusion
of certain lines. FOE then concludes that the lines excluded from the
study are "most subject to rupture because of the fluctuations in heat
and pressure and they could trigger other breaks and biing the cumulative
consequences above the FSAR Chapter 15 analysis." FOE, however, fails to
articulate why these lines are subject to leak and pressure fluctuations,
or how they could trigger other breaks and exceed the 1imits noted in the
FSAR Chapter 15 analysis. This contention is vague and, therefore, does
not serve as a basis for denying the Applicant's motion for an expedited

partial initial decision and low-power license and is not otherwise
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admissible. The contention should not be admitted because it fails to

satisfy the specificity and basis requirements of 10 C.F.R. § 2.714(b).

IV. CONCLUSION
For the reasons stated above, the Staff opposes FOE's lotion and

its Supplemental Motion.
Respectfully submitted,

O&ﬂwvﬁ.ﬂwfd

Nathene A. Wright
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 7th day of June, 1984
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