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U.S, Nuclear Regulawory Commission
Dacument Control Dosk
Washingtoa, D.C 20558

Gentlemen:

River Bend Station - Unit §
wddusliet No, S0.458

CrIf St Utibties Company (GSU) submits this request for an exemption from
certain NiL - Olacss-for-duty requirements pursuwnt to 10 C.F.R, § 26.6,
Specifical'e, GHU requeess an exemption from the provisions of 10 C.F.R. §
26.20() 10 Allow the Cotapeny, in & confulential manner, 10 provide to the
Lonisiana Office »f Empbawyment Security information conceming the results of
a former employee's drug tess udministered pussuant 10 the fitness-for-duty
requirement, conained in 10 C.F R, Part 26 and Company policy. The reasons
supporting this exem ion reguest are set forth below. Consistent with Section
<6.€, GSU subwite that the granting of the exemption sought hereir is authorized
hy law, will not endunger live or property or the common defense and security,
and is otherwize in the public intorest.

Backgr wingd

On September 27, 1991, GSU's Medica! Review Offices (MRO) reported that a
GSU employee assigned to the River Bend Steuon aad tited positive for cocaine
on an unanniv wced randem drug test admimstersd by GSU as part of its NRC
~Quired fitness-for-duty program.-' (At that time, the indiv.dual admitted to out
Direcwor of Employee Releiions and the Fitness for Duty Sapervisor that he had
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pursuant to 10 CFR § 2,790 a)(6) rpun request.
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To praw 2 the poivaey of this individual, we have electe. not to provide the forew
employee's nasae in (s submattal.  Vhis infe rmation would be provided to the NR©
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he had used cocaine.) The intizl and confirmation testing was performed by
Doctors and Phyticians Laboratory, which has been certified by the U.S,
Department of Health and Human Services (HHS) as required by 10 CF.R. §
26.24(f). In response 1o this incident, the einployee's access authorization was
suspended for twenty days and the individual was referred to the GSU Employee
Assistance Program for counseling and assistance during the suspension penod.
The employee returned to work on October 15, 199],

On November 4, 1991, this individual tested negative for cocaing on an
unannounced follow-up drug test adminisiered by GSU. On December 3, 1991,
this employee tested positive for oo caine on another unannounced follow-up drug
test, The initial and corlirmation testing was performed by Doctors and
Physicians Laboratory, On December 9, 1991, the MRO reported the positive
test result, and the employee's access authorization was suspended as of that date.
The employee recuested on December 9 that his re.dined specimen be submitied
for testing. In response o his request, the specimen was submitted 10 Northwest
Toxicology, Inc., which has also beer. certified by HHS pursuant to 16 C.F.R.
§ 26.24(f). On December 12, 1991, the MRO reported the subject's split
specimen as positive for cocaine.  As a result of this individual's second
confirmed positive drug test for cocaine use, GSU discharged the employee on
December 12, 1991, This employee's discharge was consisient with the U.S.
Nuclear Regulatory Commission's fitness-for-duty regulations,

After being discharged, this individual applied for unemploy ment benefits from
he Louisiana Office of Employment Security. At that time, the individual
sroduced  documentation  from a local drug analysis laboratory.  This
documentation purportedly indicated that on November 4, 1991 and December 3,
1991, a specimen provided by this individual had tested negative 10 a simiar drug
test administered by the Industrial & Fa:aily Medical Clinic. (GSU understands
that the Industrial & Family Medical Clinic is certified by HHS.) Thus, if the
coliection of the urine specimens was properly supervised, he test results
reported by the Industrial & Family Medical Clinic directly conflict with the
results of the December 3, 1991 drug t1est performed on the employee by GSU
under the Company's appreved fitness-for-duty program,

The Louisiana Office of Employment Security awarded unemployment benefits
o the former GSU empioyee. We appealed this award on January 17, 1992,
The Lowsiana Office of Employment Security has informed GSU that the
Company must produce documentation confirming the employee's positive drug
test results (Gee La. Rev. Stat, 211001 (104), a copy of which is attached.)
Unless GSU produces the test results, the agency w2l uphold the grant of
unemployment benefits to this former employee, GSU is seeking this exemption
to do so in order 10 avoid the creation of a precedent in this case that is
detrimental 10 GSU and to the integrity of its drug screciing process,
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A direct conflict exists in this instarce between the provision of Louisiana law
cited above and Section 26,29 of the NRC regulations.? The Louisiana Office
of Employment Security does not fall under any of the categories of entities
authorized under 10 C.F.R. § 26.29 10 receive fitness-for-duty information
collected by GSU. Moreover, the Administrator of the Office of Employment
Security has inforawd CU that the former employee has cefused to sign a release
authorizing the transmittal of this information to the agency. Thus the language
of 10 C.F.R. § 26.29 prohibits tb2 Company from releasing the information,
GSU also understands that the agency will not issue a subpoena for the release
of this data.

Under Louisiana law, employees discharged for “misconduct” are not entitled to
unemployment benefits. By contrast, employces who have been discharged for
reasons other than misconduct may be eligible for benefits. Failing a drug test
would be considered "misconduct” in this instance. GSU has taken the posit.on
that this former employee is not entitled to unemployment benefits under the
standards set forth in Louisiana law. To preclude this individual's taking unfair
advantage of the state's unemployment benefit program, and to prevent the
individual from using the NRC's regulation as & sword instead of a shield, we
seck a one-time exemption from NRC regulations in order to be able to provide
the Louisiana Office of Employment Security with the data in question. The
information would be proffered as confidential. GSU also seeks the right to have
GSU personnel familiar with this situation (such as the MRO) testify before the
Louisiana Office of Employment Security concerning the events in this case, if
such testimony is deemed necessary.

Request for Exemption
1. Applicable Regulations

Gulf States requests a one-time exemption from the requirement set forth in 10
C.F.R. § 26.29(b) that licensees

shall not disclose the personal information collected
and maintained [under Part 26] to perscas other
than assigned Medical Review Officers, other
licensees or  their  authorized  representatives

This conflict appears 1o be peculiar to NRC pos cr plant licensees. The Company would
nat, for exampie, be precluded from providing the State with this type of information if
it involved a GSU employee working at a fossil fuel plart. In fact, GSU has provided
such information on other occasions.
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legitimately seeking the information as required by
this Part for unescorted access decisions and who
have obtained a release from current or prospective
employees or  contractor  personnel, NRC
representatives,  appropriate  law  enforcement
officizls under cour( order, the subjest individual or
his or her representative, or 10 those licensee
representatives who have a need 10 have access w
the information in perfornung assigned duties,
including audits of licensee's, contractor's, and
vendors's programs, (0 persons deciding matters on
review or appeal, e4d 1o other persons pursuant to
co 1 order.  This section does not authorize the
licensee, contractor, or vendor 1o withhold evidence
of eriminal conduct from law enforcement ufficials.

GSU proposes te release the tost results in question to the Louisiana Office of
Employment Security for the express and sole purpose of substantiating that this
former employee was discharged for cause under the Company's fitness-for-duty
policy, and that this individua! is therefore not entiled to receive unemplovment
benefits from the State of Louisiana,

2. Circumstances Wartantiog the Grantng of (his Exemption

NRC officials have confirmed that the circunstances presented by this case were
not contemplated by the NRC Staff when it drafted the provisions of 10 C.F.R.
§ 26.29/b). Additionally, our research concerning the regulatior, the Staiement
of Considergtions, and oth¢s interpretie documents relevant o this NRC
regulation reveals no indication that such a situation or ouwlcome was anticipated
or contemiplated. We urge the Commission to allow the provision of this
inforrmation to the State in this instance. The effect of a refusal 10 do so would
be to reward an individual who, not orce but twice, has violated NRC regulations
and frasirated the purpose of Part 26, waich is to provide reasonable assurance
that nuclear power plant personnel will perform their tasks in a rehable and
trustworthy manner and that they are not under the influence of any substance
which in cny way adversely affects their ability to safely and competently perform
their duties.

An exemption from the disclosure limits of Section 26.29(b) is warranted in this
instance, Consistent with 10 C.F R, § 26 6, such an exemption is authorized by
law, will not endanger life, property, or the common defense andd secunty, and
is otherwise in the public intcrest.  Nor does any other NRC regulation prohibit
the release uf this information for an approved purpose. GSU has determined that
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the granting of this request for exemption will not have any environmental
impact,

Allowing the one-time disclosure of this individual's drug test results to the
Louisiana Office of Employment Security vill not violate the underlying purpose
of 10 C.F.R. § 26.29(b) in this case. GSU will attempt 10 assure that the
information concerning this former employee is treated confidentially, Moreover,
fairmess dictates that GSU should be po:mitted to provide the mformation sought
by the agency. It wishes to produce evidence that will confirm the validity of the
Company's drug testing procedures and the validity of the chain of custody of the
employee's drug test samples.

GSU also wishes to produce evidence indicating that this individeal failed to
appeal the positive drug determinations.  Under the GSU fitness-for-duty policy,
& person who tests positive for an illegal drug or alcohol is given gn opportunity
o appeal. This policy is consistent with Section 26,28 of NRC regulations.
Diespite the existence of this right, the employee in question failed 10 file any
appeal.  Moreover, although this individual had the right to file a grievance
procedure against the Company. GSU understands that the union found no cause
o pursue the grievance,

{2 sum, the documentation that GSU wishes to be allowed to provide in this case
will demonstrate that the former employee in question is not entitled to
anetaployment benefits under Loutsiana law. ‘IThe release of this information to
the Jowsiana Office of Employment Security will help to ensure that this
incividual does not profit unfairly at the expense of GSU and the State of
Lovisiara,  Such an action promotes the public interest,

Furthermore, the denial of this exemption request might resalt in some financial
effect upon GSU, which we do not believe was intended by the NRT Staff when
it adopted 10 C.F.R. § 2629 "The Company's unemployment insurance
premiuns could possibly be increased if this individual (and other individuals in
the future) were allowed 10 receive unemployment benefits. (The unemployment
tax w0 cmployers is based upon the overall "history” of the  articular employer
in terms of the numbiis of individuals laid off or terminated by the Company.)
As noted above, the agency has indicated its intention to approve the indisidual’s
request for benefits if the information in question is not provided.

Congclusion

For the reasons stated above, GSU requests that the NRC grant this request for
a one-time exemption from the prohibitions of 10 C F.R, §26.29(b) to aliow the
release to the Louisiana Office of Employment Security of cenz.n information
concerning a former employee's drug testing results.  We ask that the NRC
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