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Chiet Executive Officer

NYN- §2012
January 30, 1992

United States Nuclear Regulatory Commission
Washington, D.C. 20555

Altention: Document Control Desk
References:  (a) Facility Operating License No. NPF.86, Docket No. 50-443

(b) Applcation to Amend Facility Cperating License No. NPF-86 to
Authorize North Atlantic Energy Corporation ("NAEC") as a Licensee,
to Acguite and Possess the PSNH Ownership Interest in Seabrook

(c) NHY Letter NYN-91138 dated, August 28, 1991, T.C, Feigenbsum (o
Document Control Desk (FERC Opinion and Order Affirming In Part,
Modifying In Part and Reversing In Part loitiai Decision and
Conditionally Approving Disposition of Facilities)

Subject: FERC Order on Rchearing, Opinion N, 364-A
Gentler: ==:

New Hampshire Yankee (NHY) hereby supolements the Application filed on November
13, 1990 ‘n the above Docket [Reference (b)].

In Reference (¢), NHY submitted the decision of the FERC Commissioners approving
the merger of Northeast Utilities and Public Service Company of New Hampshire subject 1o
conditions relating primarily to the merged company's obligation to provide (ransmission
service to third parties. Several parties motioned the FERC for rehearing of the
transmission access issue. On December 10, 1991, the FERC issued an order scheduling oral
argum¢ at on th~ issues and presented for argument a FERC Stall transmission pricing
proposal. Oral argument on the motions for rehearing was held on January 8§, 1992,

On Jaouary 29, 1992, the FERC, by a 5-0 vote, issued its finai order on rehearing.
The enclosed order modifies some of the conditions of the carlier FERC decision and
appears 10 have addressed the most critical concerns of t'ie States of New Hampshire and
Connecticut regarding transmission service. The Connect.cut Department of Public Urility
Control is scheduled to issue a final decision on the merge. on March 31, 1992, With the
issuance of this decision, the final federal approvel needed for the transfer of ownership to
take place is that of the NRC.
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! ’ ‘
New Hompshire Yankee Division of Public Service Company of New Hampshire
P.O. Box 300 * Seabrook, NH 03874 # Telephone (603) 474-9521
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United States Nuclear Regulatory Commission January 30, 1992
Attention: Document Coantrol Desk Page two

If you have any questions on this matter please call Mr. Terry L. Harpster, Directos
of Licensing Services, at (603) 474-9521, extension 2768

Very truly yours,

e fogpontan—

Ted C I’cigéhaum
TCF:AMC/ss

e Mr. Thomas T. Martin
Regional Administrator
U.S. Nuclear Regulatory Commission
Region |
475 Allendale Road
King of Prussia, PA 19406

M1, Gordon E. Edison, Sr. Froject Manuager
Project Directorate [-3

Division of Reactor Projects

U.S. Nuclear Regulatory Commission
Washington, DC 20555

Mr. Noel Dudley

NRC Senior Resident Inspector
P.O. Box 1149

Scabrook, NH 03874

My, George L. Iverson, Director
Office of Emergency Management
State Office Park South

107 Pleasant Street

Concord, NH 03301
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UNITED STATES OF AMERICA
FEDZIRAL ENERGY REGULATORY COMMISSION

Before Commiscioners: Martin L. Allday, Chairman:
Charles A, Trabandt, Elizabketh Anne Moler,
Jerry J. lLangdon and Branko Terzic.

Northeast Utilities Service ) Docket Nos. FCQO 10-004,

A T rn 5N . Y . re \'._11._6‘\-

(Re “ut.‘c SEIVIOE CEYras 8L ) ] d e ~004 i ELOD=E-003%
» % Tp— h

ORRER ON REHREARING

(Ieesved January 29, 19%2)

1 troduction
Ui AUIUEL o RSy R CORRLE8ISN ! < andg
Order (Opinioan) Cﬁnd\tlonally at thorlzan Publxc Pc* 1ce Company
©1 New Hanpshire (FSKh) t0 cisroov ©f all of its jurissictional
facilities, 1/ Cencurre=t with the dis; igh of faciiis

PaNH world rerge -;ta, B 5 pubsid = Rarth

Drilifics (M), (Hereisaftel

the K‘e!’qer ‘ogl be !th;l"t‘l ts. dLhiseiviial 4'_u:::‘)/n

on Septerber 6, 1981, the Yew Englarnd Power Corg ! NEFL
filed a reguesi for rehearxng and clarification. oOn Septenmber 9,
1991, requests for rehearing were filed ky: Dlortheast Utilitie
Service Company, an NU subsidiary filing on NU's behalf;: the XN
Harmpshire Public Utilities Commission and the State of New
Hampshire {(ce'lectively, New Hampshire):; the Connecticut
Department of Public Utility Control (Connecticut); the Vermont
Department of Public Service and the Vermont Public Service Board
(collectively, Vermont); the City of Holyoke Gas & Electric
Department (Holyoke):; the Towns of Concord, Norwood, and
Wellesley, Massachusetts (collectively, MassTowns): a number of
parties referring to themselves as Certain New England States and
Utility Systems (NE States and Utilities); 2/ Central Maine

n

£ 3

1/ Northeast Utilities Service Company, Opinion No. 364, 56
FERC § 61,269 (1991). The presiding judge's initial
decision appears at $3 FERC § ©3,020 (1990).

2/ The NE States and Utilities consisy of American Public Power
Association, Holyoke, Maine Public Utilities Commission,

== Massachusetts Department of Public Utilities, Massachusetts
(continued. )
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Power Company (Central Maine); Canal Electric Company,
Commonwealth Flectric Company and Cambridge Electric Light
Company i1collectively, Com/Electric); Bangor Hydro-Electric
Company and Maine Public Service Company (Bangor/Maine); the
Americar Paper Institute, Inc., MASSPOWER, the Electricity
Consumers Resource Council (ELCON), and Four States 1/
(eollectively, QF Eupporters): MASSPOWER: Boston Edison Company:

Docket Nos. EC90-10-004, et al. -2 - ~

the Makjera) Assaciation of TVegulatery Utility Commissianers
INARVS YA T NS o Dapt or 9, 19231, NARUC filed a motion to
her. 581y the OF Suppss fi'ed an answver t
On OCtober 1, 1595, the Commission issued an order granting
rehearing for the purpose of further consideration.
. B S - 3G ora RUGUMENnt t
issues of apportunity/incy tal LUSt pric.ng and immutable
SN ETEINS P e isrer, including tha Ce £Oion ETATT'S proposed

2/(...continued)
Municipal Wholesale Electric Company (MMWEC), MassTowns,
Rhode Island Division of Public Utilities and Carriers and
Rhode Island Attorney General, Ten Eastern REMVEC Utilit'es
(the electric systems of Boylston, Braintree, Georgetown,
Littleton, Princeton, keading, Rowley, Shrewsbury, Taunton
and West Boylston, Massachusetts), and Vermont.

3/ The Four States consist of t! 2 Maine Public Utilities
Commission, Massachusetts Attorney General, Massachusetts
Department of Public Utilities, Vermont, Rhode Island
Division of Public Utilities and Carriersdand Rhode Island

Att-rney Ceneral.
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resolution of these issues. ¢/ The Commission alsc allowed the
parties to file written statements addressing these issues, * -

On January 14, 1992, NU filed a supplemental pleading
concerning certain commitments it made at the oral argument cn
January 8, 1992. 6/ O©On January 21, 1992, responses to NU's
supplemental pleading were filed by Connecticut: the Ten Eastern
REMVEC Utilities; the Four States, * @ Fastrvrn PEMUEN Dlei) s
and the Arerican Paper Institute, Inc.: MMWEC ard the MacaTow!

nd the Municipal Flectric Systems, On "UaTY

responses to NU's supplemental pleading were filed by the Farster
nbl o Utilities and the New Erglang € “erat.in Aseosiss
in the present order, tre Corriscion decides the merits

the requests for rehearing, The Commission gecrnerally rcaffirrs
the Upinicn in approving the merger subject to certain
conditions. However, the Commission modifies some of the
diticne irrced in the Cpinion,
Certain argurents raiccd on rehearing have alre iy been
iT3ressed by the Commission and warrint no further response.

b —— e s~

2/ rartivipants in the cril argunment were NU, Conrnccticut,
Harrrhire, the Four States, NEPCD, a griu; SRV i 0 £
relciyed 1o &% the “Eio¢ o REMVEC URilities™ (5 n/Plest:
Boston Edison Jlompany and Montaup Electric c.ompany), Cen..a
Maine, Bangor Lydro-Llectric Company, the Ten Eactern REMVI
‘tilities, a Ggroup of entities referred to == the Municipa:

Electric Systems (MMWEC, Holyoke, MassTowns, and the
American Public Power Association), MASSPUWER, the Arericar
Paper Inctitute, Inc.,, the New England Cogenerztion
Association, MMWEC, MassTowns, ELCON, and the Vermont Public
Service Board.

5/ Written comments were filed by the Secretary of Energy, the
Connecticut Industrial Energy Consumers, and all of the
participants in the oral argument except Central Maine and
the New England Cogeneration Association.

&/ At the January 8, 1292 oral argument, see Tr. 6-7, 203, and
in its January 14, 1992 supplemental pleading:

NU committed that, when it competes to make off-~-
system capacity sales with other bulk power
suppliers who are relying on transmission service
under NU's tariff, it would apply its transmission
tariff to its own off-system sales on a non-
discriminatory basis,
. R S M TN T e e £ ' -
NU's January 14, 1992 suppiemental pleading at 1.



Docket Nos, EC90-10-004, et al. . 4

present order generally discusses only those arguments not
already adequately addressed in the Opinicn,

11. NABUC's Motion o Intervene

NARUC states that it is a quasi-governmental organx*at;on
wvhose members include the state officials charged with regulating

the retail rates and services of electy  ~ snd ane peitir
NARUC asserts that certain condition? imposed by the Jooriaricn
in The Opinion "will Sirestiy offegt oo - evion
operations of the State regulatory commissiong tngland,
wvho are .. e ol Lhe NARUS, af vell az ¢ retals ratenavers
the ra-ged company eng - Ingland u° "

NARUC argues that it has a strong interest in intervening ¢

support i1ts transmission pulicy, as contaired in tvo rosolutisre
attached to 1ts motion., Cne of these rpsolut1on¢ wae enacted t
NARVC (t:c.{ and supports ‘r°c'a1 Jessialat Pl 3 and
protecting state authorit, o gzes\s on transvls 107 ihe
other rescliyticn wvas cnac'&d by NAD””'r regiconal affi.date, the
New England Conference ¢f Purlic Utilities Commissioners, Ine
(RESFUT) RESFUC s :L‘,‘¢t‘vn Urees tia Coininslon A

that it "does not intend to exercise broad authorzty cver
trangnmission gitin ng, alLeas, and pricing; 2 Lf, Lol L - - W
defer to the New Englund States' efforte to Jevelop a RIA

-

[Regional Tranewmir“'‘sr Arvro-gement].”

NARUC states that iU wiil lirat its participation i«
supportin- NECPUC s resclution. NARUC also sgrees to acoi,  the
record as it stands. NARUC gtetes thet, in light o the isgus
in this proceeding, NARUC was unable to adopt a position untzl
the New England commissions reached a limited conscnsus. NARUC
argues that thie procerding has becore “a major v:=hicle for the
consideration of important and far-reaching reforms to Federal
transmission pelicies." 8/ NARUC asserts that, as the national
representative of the state commissions sharing jurisdiction over
transmission matters with the Commission, NARUC is directly
affected by and concerned with the Commission's resolution of
these issues.

We will grant NARUC's untimely but uropposed motion to
intervene. NARUC's motion meets the reguirements of section 214
of the Commission's Rules of Practice and Procedure. S/ NARUC
and its regional affiliate, NECPUC, were unable to adopt a
positi n earlier in this proceeding because two of the New

1/ NARUC Request for Rehearing, Appendix A at 2.

8/ NARUC Motion to Intervene at 4.

L WS LTS s e o

S/ 18 C.F.R. § 1385. 214 (1991).



England commissicns support the merger, while the other
commissions cppose the merger. This rift among the New England
COMMIBSIONS Was Overcuie ©Oh.y by thelr united opposition to
certain aspects of the Opinion and constitutes good cause for
NARUC's delay in filing. Mrreover, NARUC's interest is not
adegquately represented by the other parties, Finally, NARUC's
intervention will not disrupt this proceeding or place additional
burdens on the cther partis .nee NARUC has agreed to limit it
F*'tlcipat on z v nrt o ong NECHUIC's resolution ¢n= to accept the
record as

e £l ' i
dhe s Sl .}tﬁ_Cf_fhﬁ . o
. Srancard far Attribuiing Penefjts te the Mevmiy

The Commissicon ruled in the Opinion that &8 claimed penelin
snou;d be attributed to the merger cven 1f that benefit ua>

hievable wi- Jt the 1he Commies ]y B
:LM:, Lecause the Federal Fower Act (FI BTt BoERiNd _
meroers angd does not trest royasre a8 presumptively harreful
rerger applicants rsgd not prv\c that a r:rger i the only means
of acoorpliching the platute ohjectiy The Cormnd n
re)octed the contra: y apprudnl of the L . Department of
JUEE] Wags L GUiselines,; under ..;;F lAalteg nerger Moloiats
bt te obt ble cnily t:' ¢! GrQer . - ThHe TrrELisnsn
resenned tnt: the publ interest under sect ' m ! of the PA if
t 15 than the policliés €1 The &5t | e P R ! GSLICT
203 requiregs the C 18 .00 A0 APpPIOVe ., narger that 1
congistent with Lhe publiic intercst;

On rehearing, several intervencors challenge the Commission's
conclusions., For example, the NE States and Utilities argue that
the Comnmicsicn should have arpiied the antitrust policy e©f the
Merger Guidelines, Jl/ They argue that the Commission must
take antitrust policy as it finds it, and must apply that policy
in the anticompetitive element of its section 203 1inqguiry.
Similarly, MASSPOWER argues that Supreme Court precedents 12/
construing the Bank Merger Act of 1966 11/ require the

10/ 56 FERC at 61,994-96,

1ll/ NE States and Utilities Reguest for Rehearing at 22-26. £ee
also MassTowns Reguest for Rehearing at 18-19%; Central Maine
Request for Rehearing at 10-14; Holyoke . .quest for
Rehearing at 5-6.

12/ United States v. Phillipsburg Naticnal Bank and Trust
Company, 399 U.8. 350 (1970): United States v. Third
National Bank in Nashville, 3%0 U.S. 171 (1%68) (Nashville).

L T v - \ md &t 24 -

13/ 12 U.S.C. § 1828(c) (1%RB).
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Commission to ignore claimed benefits achievable through non-
merger reans. 14/ MASSPOWIR asserts that the FPA and the Bank
Merger Act of 19%6¢ apply the same "pub..c interest" standard for
decisions on whether to approve a merger, and that the rules for
judging claired benefits must therefore alsc be the same.

The intervenors argue that the Commission's ruling is
centrary to a stateme:* hv the D.C., Circuit Court of Appexls
1%7 that the Comrireion must ~~h:.der vhether a czignificant

P - s . : ) . % - LR ‘--,-\....--...{.Q ie .."!',‘.o- )

- v -

”CC""ngatlLv public benefits unz:h otherwise were not likely of
ﬁ"""-".fnt." ;__g:"

ne Intirvenors furtkrr assers at the Comriasic 833
dxxfexent standards 1n analyzing the merger s beuefxts and
anticurmpetitive effects. 17 They argue that, 1n measuring
rerger detriments, the ¢ wnlcr\on gave no weight to the
st ve hare th 4 fUIE eV yithout thy
L (d !tau‘t in the tulure even )f KU and
£ g.
gused only rn the increpental) anticompetitive
B mergs Snly dnsrizontal benefits should A

g benef:ts that coul d not be achieved absent the

.
liated corrrnies They assert that, since the

NEEpite the Arguresrsp s *f“e-rxna, e Contivop v AR IELE
Lhat secognitah ¢ Slaifsis &t L 1€ s=vasrable Lhrol
ner=Lorger aeans is apprepriate. To re ect such reiefits because
they Ele crluinerble through non-=hnerger neéar i$ TO prefer non-
rerger srrangements cver rargers. The Banl Mfrpfr Act ras bee
construed as containing such a preference for non-merger
arrangerente, i1.e., as rarring a merger dependent upon benefits
chtzinable th.guv‘ cLhel means, 18/ The same policCy appears
it the Merger Guidelines. The FPA, however, is not hostile to
mergers, dces not treat them as presumptively harmful and, thus,
contains no such preference for non-merger arrangements. 19/
Since the FPA contains no preference for non-merger arrangements,

MASSPOWER Reguest for Rehearing at £-9.

Citizens for Allegan County, Inc. v, FPC, 414 F.2d4 1125,
1130 (D.C. Cir. 1969%) (Allegan).

NE States and Utilities Request for Rehearing at 26-27,
Id. at 27.
Nashville, 3%0 U.S8. ati 189.

56 FERC at 61,995. gee Pacific Power & Light Company-v.
FPC, 111 F.2d4 1014, 1016 (9th Cir. 1940) (PP&L)

EEEE BRE
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the FPA also does not require the rejection of claimed bencfits
obtainable thr_ugh non-merger meansc.

Although the Bank Merger Act and the FPA both use the pi.rase
"public interest," this phrase is very broad and derives its
meaning "from the purposes of the regulatory legislation." 7
As explained above, the Bank Merger Act and the FPA express
different pelicies toward mergers. Thie conclusiczn is confirr

by the bBank Merger Act's requxrene't that a ;'arffﬁ. r Y -
anticonpetitive effects must be “"clearly outve i oan the 1
intaezrest” Py tlhe merger's benefits, 1uf., Bust préauce a
berigfit to the public: As ¢tated by tho | reme C

‘ réroional irtent of the Bank ° r Act ¢

bank mergers first to be subject to the usual

antitrust analysis;! if a r.rga: :u..eu that

gcrutiny., it was to be permissible onl, i

L raing kwﬁbr could €xtatl ‘.-P &hat L}

mnerger's b LB he communit;

gutweigh its an*xﬁnr;r'~t~\e dzfaj\n'ta e8 .

u‘r
The FFA, in contrast, reguires only Lha' & merger be “"consistent
with the pubilec interest," not that thy < 24 & net
tenefit to the public. 2?9 Ae stated in Opiniot v 384,
nerger aniilcants need not show that a positive ranefit vt~ 1
Bulesae Will THRewlt Trom & pre . 4.

Our position is not undcrmined by the «it : ;

that claimed merger berot:'e should be othrr\xse "ot 43k

achlevenent." This statement in Allegan was mere dicta, notea by
the court in holding that the Commission properly accorded
significant weight t¢ a city's political decision to gell 1t
electric system to a utility. 24/ Also, the statement cited

by the intervenors was simply guoted from the Commission's order
on rehearing and reflects an appreoach that the Commission has
since abandoned. 1In any event, crediting only claimed benefits
otherwise "not ljikely of achievement," is a far cry from the
intervenors' proposed standard of crediting only claimed benefits
otherwise "not possible of achievement." Allegan does not
endorse the standard sought by the intervenors.

20/ NAACP v. FPC, 425 U.S. 662, 669 (1876).

21/ Nashville, 390 U.S8. at 182 (~mphasis added).
22/ PP&L, 111 F.2d at 1016.

23/ 56 FERC at 61,99%4. See PP&L, 111 F.2d at 1017.

Ry vy e g . o

iﬁ/ hxlgg;n 414 F, ”d at 1130. i -
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We also reject the argument that the Opinion applied
different standards in ascessing the merge:'s benefits and
anticompetitive harm. 1In both contuxts, i« Cunmission as:rssed
the merger's likely effects Ly comparing the pre-merger situation
to the post-merger situation, j.e., by comparing what exists
today to what will exist after the nerger. 1In neither contexs
did the Commission's analysis focus on the wyriad of
possibilitieg that might ccoccur in the ¢ = ¢ abzent che meraer.

F- ‘lrt’-v‘\" ~ y 4 oA

In t Siinien., e : rily affirwed the
- ‘N “Juders! - 08 e (ke s B X
Eezg", £ ¢k Vsangle participirt status’ in NEFOOL., 2%
The Commission noted that cingle participant status would save
the merged Company approxiiately $3€4 million in NEPOOL costs,
but that these conts would be shifted to other NEPOLL mernbers.

SEVeXa. 1htervenclL Argue on reheariny that thne Corndscion
should condition the merger %¢ prevent the rosgt ghife, 24/
The intervenors argue that the Commission inconsistently reiected

3 condition preventing the NiFDL eost shify while sdep 2
condition limiting the nerged company's NEFOOL voting rights.
21 THE LNLer Chors argue 1oL the Commisa/an a2nrted the
NEPOOL voting condition rogayures the fourding REPOCL merbers 4
net anticirste a MeYrmer al.cving tva corpaniae such as PEVH and
NU Lo gain a veto pi. o7 oh 2 Rl VRS 2i% TS Assert thet
the Corrission failed to &ppiy “ouc same legic Yinm analyring Lhe

proposed coxt shiift conditiong, f.¢e., fiol.ud to contlude that
guch conditions were varranted because the founding NERIOL
members did not antic'pate a m:rger causing a large cost shift,
The intervenors challewge the reliability of the pulrs.y
evidence cited by the presiding judge (testimony by NEPCO witness
Bigelow that the parties negotiating the NEPOOL agreement
anticipated, and allowed, such merger-based cost shifts). 28/
The intervenors contend that Mr. Bigelow is bound by NEPCO's
settlement with NU to support NU's request for single participant
status and thus is not impartial. They also assert that Mr.
Bigelow's testimony is subjective, anecdotal and speculative.

2%/ 56 FERC at 61,996-97. See 53 FERC at 65,213-14.

26/ GSee NE States and Utilities Request for Rehearing at 3-15;
Central Maine Request fcr Rehearing at 2i~31; Boston Edison
Reguest for Rehearing at 23-6.

27/ NE States and Utiljties Reguest for Rehearing «t 9-10.
B & LEROTRE T apman A ‘o
28/ Boston Edison Recguest for Reher i-g at &,
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Mr. Bigelow's testimony on this issue is persuasive. While the
intervenors challenge the reliability of Mr. Bigelow's testimonv
-1 this issue, they cite no evidence rebutting his testimony.

Mr. Bigelow's unrebutted testimony on this issue is entitled to
“~re weight than the unsupported arguments of counsel.

As to the Commission's alleged inconsistency on the issues
of ¥FR001 cnstg and NEPOOL votinn, we are aware of no evides~- an
the NEPOOL voting issue sirilar to Mr, Blgolow‘r tc,::r:.5 ori _THi

“--c t“ 7-».-~-n‘l; - - - - -

] e : = i
REPCQL CosLs and NEFOOL votling o# ccnsxstent w;tr »._ Figelow
it o '3.\ of - ot A o) S ok

g " P > ]
3 nd the 1

We e no narit In tue intervensrs' argunéent that th
Commission ignored che possibility of granting single participant
gtatus yet preventing the cost shift. The primary efiect of
gingle partxﬂxpant status i# the cost shift. Our 4fﬂxszon tc
2ilow Thi= =} o g { € Our ViEe that the MNEFCL
ANTICLIpAte s su;h cost hzft‘ we 1€ et the x.qu"cwta that thi
cOogt shift should ke barred as contrary to the public intores
under section 203 of the FPA. The “3“30! Lireemint wags drafted
AN ant.oipiticn oL Cost cav.angs and .t Iorih procedures o b
such savings would be sharcd No o'“ellxng recason has been
raicesd tTL sarvart a Commlisaign-inposed reiitfication of th

jreement. NEPOOL will continue o jproduce savings after *
nerger The FesEaniang Tor osharing thes i o ¥ (et vE. conts
Lie 11;;; ha, wal 243 nt Ln? deo nit weltvant further

investigation here,

Finally, we tind mere relevance in the NEPOOL Agreercent's
exp11c1t endorsement of single participant status than in the
agreement's general gral of "equitable sharing” and prohibil
on merrers "tarking advantage" cof the agreement to harm or
prejudice other members. The NEPOOL Agreement specifically
encourages eligible parties tc seek single participant status;
the provisions cited by the intervenors are general, not
specific. Construing the general consistent with the specific,
we find single participant status for the merged .ompany
consistent with an equitable sharing, as envisioned by the NEPOOL
Agreement, and not vioclative of the ban on taking advantage of
the agreement's provisions to harm nr prejudice other members.

Iv. The Effect on Competition
A. The Relevant Comparison

To determine the merger's effect on competition, the
Commission compared the pre-merger competitive situation with the
competitive situation that would result from an unconditioned

P g g 1S Sy ,.:_!_{l KPP ghu s J L -
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merger. 33/ The Commission held that, contrary to NU's

argument, NU's transmission commitments should be considered only
in the remedial part of the Opinion, after the Commi.sion
determined what, if anything, needed to be remedied. ™he
Commission used WU's commitments as the ct» ‘. ng roint of its
conditioning analysis.

NU argueg on rehearing that NU'g commitment 3 1 haw
boen consxdered in the Cormission's competit.on ana)yeie
rewedial analysie, J? WMegacembs, Lhedt Ak
improperly considered hU's commitrents as LY one possit
neet O 3% arre: if-potential Bitigilion S0asUN

Yguad Trat X judicial preoced a8
Connission 1o analyte the mergey's competitive ¢l ! 's
commitments, instead of first analyzing the compe *1t1ve effects
of an unconditioned rerger and then analyring the remedial

effects of NU's commitments., J6/

We feject NU's argunmsals. As stated Iin t.w Opinich, the
Commigsion properly began its enalysis by evarining the
uncrenditioned merger!

We must compare the competitive situation

whilch existed bLelioie netiey 1o L
corpetitive gituation wi.ch would resuit @
an uncandztioncﬁ rercer in order to establisgh
8 b 1" for deternit.ing whother ks

'houxd be conditioned «: i, i1 g2, in what
ways. Without sSuch an inatial acsesarvant, w»e
canno. determine whethey zdditicns)

conditions are necessary to mitigate any
anticompetitive effects of the merger., We
find it sufficient, and appreopriate, ¢ |

33/ &6 FERC at 61,9989,

34/ NU Reguest for Rehearing at 59-61. See also New Hampshire
Regquest for Rehearing at 34:; Connecticut Request for
Rehearing at 41.

35/ NU Regquest for Rehearing at 60.

36/ NU cites United States v. Connecticut Naticnal Bank, 362 F.
Supp. 240, 283 (D, Conn. 1973), vacated on other grouads,
418 U.S8. 5§56 (1974) (Connecticut): United States v. Atlantic
Richfield Company, 2%7 F. Supp. 1061, 1068-69 (S.D.N.Y,
1969), aff'd sub nom. Bartlett v. United States, 401 U.S,.

986 (1971) (Atlantic Richfield): and wWhite Consolideted
Industries v. Whirlpool Corporation, 612 F., Supp. 1009,

Cmeeeso. w3028, 1032, injunction vacated, 61% F. Supp. 1022 (N.D. Ohio

1985), aff'd, 781 F.2d 1224 (6th Cir. 198€6) (White).
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consider NU's proposed transmission
commitments in the rervdial part of our
decisior, atter we determine what, if
anything, needs to be remedied. [37/)

The Commission's analysis of the unconditicned marger
denmonstrated that the mergar would enhance NU's market power,

The Commiesion ther pyvam: - Ve meansasd mandixiane and
det"'";* C-Ehat theiss corddtions, it red tespects, vould rot
Tahte. Y it 55 4 - 3 : \ Foor

exarr‘r the Cormiesion found tnat L. 'r rronosed fivo-yea:l

mogurat &1 Xari gservi: foll * s i vidy
HegSt . 48 ’ A Higuat: ", NS park
L 2VEYS the Con';s...d this requiled a longer Jdutesivh

service, 287 The Commission found that NU's proposed seven
day mininum duraticn of non-firm service alse would not
adcquate]y ritigate the noraer £ anticerpetitive rf{t"*«r tre

. FoguLl L OfIsy & Ne~l.) wibinuam, In
.L;ae exanples ans in general the Commission did not consider
NU'=s prop:sod conditions as only ene pazeibility “out of an array
ef po ‘ential miticstion measures." Instesd, the ° ok
Created \U's prozosed coenditions Aibii ,.lru.‘}‘u MASAGacLaun
measures and modified those condltlons oenly when nececcary to
SNBUTE, Lhe mirgerts cons.islency L iti the public ifteérest.

The cases civted by N & r<* Yomuire 8 @7 feic

These cases st 1y for the propousit 'on that revadie prn}urﬁ“

by r-rgc' appl.cants pust Lé cons. dered, not that such remed.ics
must be consicdered 11 the facitinder's corpetitive anslysis
instead of its remedial analysis. In tuo of these cases, Lhe
merger opponents argued unsuccessfully that the merger
applicante' preposed reredies should he wholly ignored. 40/
Here, the Commission Las not ignored NU's piroposed conditions but
has considered those conditions in the Cormission's remedial
analysis, not its competitive anmalysis. 1in the other case cited
by NU, the court used an analysis similar to this Commission's
own, exaninan the merger applicants' proposed remedy after
finding that “the permissibility of the proposed transaction

37/ 56 FERC at 61,999 (footnote or = .ed).

38/ 1d. at 62,033-35.

39/ 1d. at 62,035,

40/ Connecticut, 362 F. Supp. at 283 (rejecting the argument
that a proposed divestiture "should not be considered by the

Court™): Atlantic Richfield, 297 F. Supp. at 1068 (rejecting
the argument that a proposed divestiture "should be

coppletely ignored by the court").
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competitive environment and that NEPOOL serves an important role
in assuring transmission zccess in New England. 44/

Despite NU's arguments on rehearin the Commission
continues to believe that transmission . a relevant product in
this case. As stated in the Opinion, transmission services in
New England are relevant products because they can be, and are,

traded separately and because, for many buvers and I selleve
there are no subetitutes for this product. ij hnfxnxna
Lrancisiion as A relevant produrt e pet '

gince the product rarket in that case was dat:ned ag the

Lrans porie.aen of refined ;otrolvh } ing prod

While the """x!:-' it KEL s ! s .
cxamining Lhe delirvered preoduct price, that focus wis &} piopriat:

in that case becauie there were adeguate and competitive
pubstitutes for the dell‘tx) ©f such products by Bucleye. Yoo
exanmple, the Commision noted that Buckeye's custicmurs could have
i -1 gk ;ft?*lr" pre 19 delivered by truck inetedqd ol by
pipelire. a3/ Llectricily, however, cannci L2 delivered by
truck or other merns: 1‘0 enly mode of transportation
trarericsion lines, 1he enly substitutes for “ranesmission of
plecrricity are loonl g 'zatxon ang LEndid side rnanagens.. Thn
Commission has found tncse options to be inadequate subst:tutes
Nere, Cviiv.wweing Lat "all of these slternatives have Lco leng a
geveloprent pariod and !¢ pricos at vhich they woplad |

avatlablc ATE tAs Andertain for ther to T ‘de adeJuate piLce-
G.pTiplive. N ghait*Sels vl markets.® 50/ On re} TR
has ralsed NO argurments denonstrating c herwize, Laince the
record in this case Cenenstrates no adeguate substitutes for
transmission of electricity in the New Inaland recicon at this
time, transmission of electricity is a relevant product.

The Commiesion's findings here also do not contravenc its
finding" in cases allowing market~based rates for New England
utilities. The Comm’ sion's focus in those cases was on the
options available to specific buyers when they sclected specific
sellers; the evidence in those cases addressed the options
available at definite tim.s in discrete areas. The Commission
neither examined, nor reached conclusions on, the entire New

46/ NU cites Ocean State Power, 44 FERC § 61,261 (1988), and
Dartmouth Power Associates Limited Partnership, 53 FERC §
61,117, (19%0).

47/ 56 FERC at 352,002,

48/ 53 FERC at 62,663-64,

45/ 53 FERC at 62,666,

SR L - W PR SRR R AL L m.ﬁm i . -

50/ 56 FERC at 62,003,
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England market. The focu's here is on all of New England for all
of the foreseeable future. The reccrd in *his cace does not
convince us that the range of options previously found available
to specific buyers at specific times will be available on a
dependable and timely basis throughout New Englarnd for the ent.r¢
relevant fcriod. Similarly, while the record reaffirms NEPOOL's

beneficial role in coordinating utility services in New Fngland.
the recrrd aleo demonstrates that NI o001 pav moe € et a'Y ghe
needs for tranerission acoteers 0 Mew Inglsri. £17 Cur

findirae hove are, 2! b b,

case, not on {indings in past - ces where tne e\AAvnﬁe wag r-
iimited in terms of bhoth th g of the { the

m v » v b A g
¢'a : aiitagy .

- I Market Pover

The Commission found in the Opinicn that the mergecr would
ingreasge 'y rarket powcr ¢ i the low Ing) eed
network. $2/ The Cwmarission explained ihat tho merger would
csubstantially incresse NU's cunurghip o©f key YNew ninaland
transmission facilities. Additionally, trc =miegion found tha*
the merger would reduce corpotition Ly Lilewi NG ey O OBhpaiy
instead of twe, to control tranerission access by New !nqland
gtilities to povwer fr¢- the Xow Yerk 1< r Fool, Ligbed rnd
Maine,

The Commigaion sl § S that the ¢4 ¥ wOuLd én
rerged corpany‘s BEthel power in LLé s '-tcrm ngk bo
marxet. )/ The Commission noted that, afte- the rd gr g ru

would control more than 65 percent of New 5-7‘\nd‘: gur;lus
generating capacity from 1993 through 1998, The Commission
reasoned that NU's aominant share of excess (. pacity would allow
it to exercise rarket power in short-terr bulk power.

NU argues that focusing on its ownership of transmission
facilities wrongly ignores the extent to which those facilities
are contractually committed to long-term uses. 54/ NU clains
as an example that, absent capacity expansions, the merged
coapanx would control only five percent of the uncommitted
transmission capacity into Eastern REMVEC in 1991 and less than
30 percent for the rest of the decade., NU asserts that analyzing
total capacity instead of uncommitted capacity con. -adicts the

§)/ l1d. at 62,006,
52/ 1d. at 62,005-06,
53/ 1d. at 62,006-07.

“NU-Request for Rehearing at 57-%9. g£ee also Connecticut
Request for Rehearing at 41,
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decisions of federal antitrust courts, L%/ as wvell as the
finding ir the U, 8., Department of Juetice's Merger Guidelines
that total capacity may oveistate a tirn's competitive

signiticance if that capacity is already committed.

NU' argues that the Commigsion erred in finding that the
nerger would end competition between NU and PSNN to provide
transmigsion s f .4 W' meserts that, fer geographical

re ne, N and PYHH are net comrod re for the trangniseion ol
o YR S 4 I ‘ ' ‘ : {3 s Mair:, Yermont and
Facteyn REMVEC) . . stes tLhat e utilities do not adio.n
Ky and have gliv - Jdi te reach southern utilioies)
Vel $13 re et Lire ted to N ard, af a
sractionl matter, mufL use PoNH 1o reach NV and conly cne Bastern
REMVEC utility [(NEP ) can reach both PENH and NU and thus treat
them as competitors or its transmiesion needs, MU states that
the other Fastern RF . BC utilities can reach PSENH and NU only
LLre NFROC and, Nl Khe mey Yo NRVE.NO -4 t shg+~Lterm
ACCEEBE ©Vs UPOO'R systen,

NU alse argues that jt« smingion commitrents will allow
i o LNgeand pLidities Dugh rere 1t FIBELCH ALK than P8R ans
NU would offer as stand~-alone companies, $7/ NU argues that
the perger thus CLrudy enhance 1t . L pewer in transmigsion
markets.

o ghort«Leis 1 NU' argues that Lhe rsrgea

Compuny's r'ure of ex-egs capeciiy vouid provide no market jower

because the regions. demand {.: such capac.ity 48 low and becaus

other suppliers could readily neet tLh epand. 58 NU also

contends that the merged corpany's surplus capacity cannot

justify transmigsion conditions that last longer than the surplus !

or invelve nore power theh the arount ¢f the surplus,

Wwe rejest NU's argument that ownership of transmission
capacity is an inappropriate measure of market power in this
case. Our focus here ie on market power over both the long run
and the short rur., We are concerned with the merged company's
market power not only in the year after the merger's
consummation, but a)so0 into the future. Ownership is an

56/ NU cites United States v, General Dynamics Corp., 415 U.S.
486 (1974) (Gengral Dynamice).

$6/ NU Request for Fetearing at 53-57,
81/ 1d.

58/ 14, at 61-62. ife also New Hampshire Request for Reheering -
at 35; Connect ¥ Reguest for Rehearing at 1319-40.
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appropriate measure of control of transmission services over the
long run.

Availability of transmission capacity, in contrast, changes
upen contract expiration, and can change even more guickly
depending upen other factors. A company owning contractually-
committed transmission capacity may have little market power
today Fut gain substantisl market power vhen the contractre

cipe.its The extent to which contractual access r..Aqatcv a
' on evner's control Lhug depends on such factors
length ot the ¢ ntracts and the othcr contractual terms. Wher
*h information is complete ~nd 2vrilable for che e
} centract rights vo longe=tein firn tra; ion servi

an be a relevant consideraticn,

in this cace, however, the record on availability of
tranericcion capacity is incomplete. Since contractual

sEmituinites are not idertified by each facility's ovher,
no record of how much ©f the availavie capacity w.il Le
ontrellcd By tht merged company on interfaces with more than ong

owner, Also, tre term: of existing contracts are not described,
Pusilability ©f the Gerged Conpany '& Lralsle88i00 facilities
cannot be determined without contract-by~contract identification

f, irter pi.a, the owner of the facility, the duration of th
it L, and the terms of the commit nt. Koreover, tven if

f ¢hig inforrstion vere in evidence, availability alone wou
& & caufficient to deter~ine the poroger's effect ¢ ‘

contrel of transmission facilities over the nerge:'s indelinite
tine span. While this merger is expected to continue
indefinitely, NU's contracte do not, Thus, in our view,
ownership remains a proper consideration in this case.

NU's claim that it will contrel only five percent of the
uncommitted transmission into Eastern REMVEC in 1991 is
unconvincing, NU derived this number through an apples-and-
oranges comparison, dividing its share of uncommitted
transmission capacity into Eastern REMVEC by the total
transmission capacity into Fastern REMVEC. The oroper comparison
is between NU's ' ncommitted capacity and all uncommitted capacity
or between NU-owned capacity and total capacity. NU has further
skewed the calculation by reducing its amount of uncommitted
capacity to reflect transmission commitments not supported by
record evidence.

While the court in General Dynamics focused on uncommitted
coal reserves and not contractually-committed reserves, coal can
be used only once; once committed by contract, coal reserves
generally do not revert to the owner and become a renewed source
of market power. Contractually-committed transmission capacity,
in contrast, is generally usable again; when the contracts
expire, once-committed:tramsmission:capacity reverts to the owner
and can again be the source of market power.
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V. conditions
A. lepesition of the Merger

The Commission decided in the Opinion to approve the
rroposed merger subject to certain conditions. £4/ The
Commission found that the merger would produce substantial
hamsfitrs, LUt that these tenefits were cutweighed by thre merger's
lanely anticompetitive ¢ifects. The Commission concluded that
& 1 rLove sReTEs FProving the nerger, ani thus
I'voli2ing the merqger's benefites, while conditioning the merarr ¢4
5 ) e 38E likeldv grticompliiative affects

NU asserts that ‘he Cuommission never mesningfully weighed
the costs and benefits of the proposed merger. §5/ According
to NU, the merger weuld save ratepayers approximately $e00
millien, resolve PSNH's barkruptcy on a basis that lesvoes PSNI
financiaily elrung, crliance transmission acc+ss of Lthe NU gyate
and place NU's “nighly regarded” nuclear organization in charge
of Cperating the Srubrook Nuclear Plant. 6/ NU argues that
the Commiseion rakes only pucaing refercnce ‘o thece benefite rut
never welighed Lihen jLoperly against the merger's costs,

The Mass.c.08 2igue that monetary benefits dc not offcet
anticorpetitive harms, sir.e the benef.ts ar: harrs are of

iftercst tyrce and =11 different groups. €1/ Thq
Fagr.1.rc asrert that this moijer's bencfite accrue solely

NU's stockholucers and possibly its customers, while the
anticorpetitive harme will affect everyone else in New England,
plus others In surrounding areas who will be less able to tias
with suppliers or customers in New England.

We find the arguments on rehearing unpersuasive. While NU
clains that the Commission "never meaningfully weighed" the
merger'sﬁcosts and henefits, NU offers no different method for
"meaningtlilly" weighing such costs and benefits. NU instead
offers onty concluscry arguments against the results of the
Commission's method. We stand by our judgment in the Opinion.

The MassTowns' argument that the merger's monetary benefits
do not offset its anticompetitive harm ignores the conditions
inposed by the Commission. These conditions adegquately mitigate
the merger's anticompetitive harms. The proposed merger, with

56 FERC at 62 011.

NU Reguest for Rehearing at 44.

MassTowns Regquest for Rehearing at 20.

R T S Lo
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these conditions and in light of the merger's benefits, is
consistent with the public interest.

B.  General Transmission Commitments
1. Exdsting Transmission Capacity
a. Bative load Pricrity

C.wof RU'S Cencial Transmission Commitueit. Gew 3 1 A
gought te limit its obligation to provide wheeling r.rviece ~ut of
e¥icting transmission capacity by recer 1t (3 A&

Filurity f{or Lhe transmission of existing surpius wuneration on

NU's system (later expanded by NU to all existing NEVOOL surplus
generatior): and (2) an absolute priority for power purch- -ec
made on ! nalf of its native load customers. L&/ In rejecting
these nat ve load pricrity reservations, the Cor~.ission rulsd
that 1irm transmigsion serv.ice thould generally reo ‘sorded
pricrity over non~firm service, even if the latter would
othérwise benefit the nerged company's native load custoeners,
£8/ However, the Commisgion allowed the nmerged ciigany to
reserve tirn transmission capacity needed to ensure reliubility
of service to its native load custorere :nd o honur existing
contracical commitments to others. The Commissicrn all wed NU tc
wie transmission capacity reserved for cystem reliac.lity for
hon=-fi1*“ tranzactions.

NU argues that the Commission's rejection of thesc native
load priority provisions was not based upon a merger-related
cihange i1n competitive conditions. 70/ According to NU, the
decisive gquestion is whether the merger will enhance market power
by significantly reducing buyers' alternatives corpared to thelr
alternatives absent the merger. NU argues that, absent the
merger, both NU and PSNH would have an uniettered right to uce
their transmission systems for economy trades on behalf of their
native load customers. NU asserts that buyers' alternatives will
not be affected by the continuation of that practice after the
merger and that the Commission's conditions lack a sufficient
legal nexus to any merger-related anticompetitive harm,

Ex. 178 at 1.
56 FERC at 62,018-21.

L R

Rehearing at 37-38.

ERE
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“reliability" exception. 78/ NU argues that this exception is
unclear and could be construed as applying to only as such
transmission capacity ag NU needs to ensure compliance with
NEPOOL and Northeast Power Coordinating Council reliability
criteria. NU suggests that:

it is 1mpcrt|nt that "reliability" be defined

't includ. | pRnese SLpacity that e-
altlhivuy not atr:ctly hLu(ﬁqdr) foer the

Uil ity Lt o varity rescuro
«*)1gst*";r “= Wab 1"'alled 'o "back-up"
d8rge g e sion AR ILI0y ; & systen and to
Chuuhioe recdalilaly N Cleigeney conditions.
(L2/]

NU asserts that def.ning "relilability" as excluding such capacity
would Algarurase the future censtruction of such capacsity.

New Hampshire argues that eliminating the native load
priority will result in less transmiwgion capacity being
available, RO/ New Hampeh: e erte that, without a nstive
load priciity, state siting authoratxes h;xl approve only the
bare rinimum of transmission uporades or will impose corditions
in order to protect net.ive load customers, while state regulators

will deny cost rc.cvery for tranernission facilitie: used (o
third«part. slheeliny, Nev Harpeghi; S1E8% erguss that Ppreserving
the rative load pr.oc:r vy y for reliablility purpores

mean.ngless in this case because reljability in Nevw ingiand is
assured by NEPOOL. bl/

New Hampshire asserts that elimination of the native load
priority is particularly onerous in light of the presiding
judge's findings that: (1) NU and PSNH have planned their
transmission systems primarily to serve native load customers:
(2) native load ratepayers of NU/PSNH, not future transmission
customers, have borne the costs of the 0xilt1n? system; and (3)
the native load ratepayers have used the existing system, planned
on it and relied on it. B2/

18/ 1d. at 26-31.

19/ NU Request for Rehearing at 27,

£0/ New Hampshire Request for Rehearing at 6-14.

81/ New Hampshire Reguest for Rehearing at 11-12. See also NU

Request for Rehearing at 7-%; Connecticut Reguest for
Rehearing at 17 n.19.

‘" =2'827 Newv Hampshire Request for Rehcaring at 21-22:-Se@ SIWERC

at 65,221-22.

e e e e B a—
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New Hampshire contends that the Commission lacks authority
to preclude "economic" service to NU/PSNH native load customers.
21/ New Hampshire states tnat the FPA limits the Commission's
authority to matters not regulated by the states and that the
Cemmission "has no authority to set retail rates, to abrogate
retail tariffs, or to preclude NU/PSNH from using jts system to
provide 'oconoaic‘ service to jts customers.™ B4/ 1In
nowmbioiiar, Nev Hampochire cortend: that sections 202 and 212 cof
odit }rA 85/ both prohibit the COmmassxon from issuing any
B SEvaN ~ order i-pairing & vtilde "4‘1ty to provide 23

rvice, as o,g-fnd to 1ust Lg;ilh)g service, 86/

Tieg NL E%atch And LUiililoas arcue. that firn »hecell :
have the same priority as reliability of service to NU's r»t:se
load., §7/ They argue that firm wvheeling customers have their
own native lead customers and that reliability of their
customers' =ctvice also deserves protection. They argue that

v 'Y * ~ ey * . 4 P > -3 - B . . - H . - .
F‘A\’r‘t) f.} .“\. & i BT v o xcaAd‘Ld.AA‘\-) i8 t.rlv-lu & «Tarmit : T‘_.,

unjust and anticompetitive, They also argue that a priority for
native Joad reliabkility ie inconelistent with the Commigsion's
rules reguiring that natural gas pipelines offering open accens
toansportacion must do 80 o a non-discriminatory Lasis.

The MassToens assert that NU should be required toc give @

fin ‘telinq the s:me priority #s NU's nat've load. BB/
Altornatively, the Masglo s argue that vheeling custoncre she
pp o rovred ©f receiving capacity . cedit within NEPFOOL recard

of the transrission service priority. 7The MassTowns asscrt that
these conditions, if not applied to all power whesled by NU,

ehould at leact be applied to any New York Power Author.ty (NiFZ2)

preference power wheeled by NU.

The MassTowns assert that the Comrmission erred in allcwing
NU to reserve, and use for economy trades, transmission capacity
needed for reliability of service to native load customers.
89/ The MassTowns assert that this principle is too vague and
is subject to overreaching ty NU. The MassTowns also argue that

few Wampshire Request for Rehearing at 23-26€,
Jd. at 21},

16 U.8.C. §§ 8242 and B24Kk (1988).

New Hampshire Request for Rehearing at 26-28.

ME States and Utilities Request for Rehearing at 15-20.

REEEGEER

MassTowns Reguest for Rehearing at 2.
s e - o, vt x5 A

BG 1d. at 2-6
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undertaken the obligation to plan, construct, and operate its
system to provide reliable service. %4/ In our view, this
definition includes both NU's retaii native load customers, as
well as its wvholesale full and partial reguirements customers, to
the extent NU must provide power supply services to these types
of customers. 95/ NU's retail native load customers have a

right to service that stems from state statute and/or franchise
law. In contrast, NU's wholesale reguiremerts customers' rights

to service are defined r, contract. See Electric Fates;
Congtrussiom Wori an Prooys ook gl v ta =1 iention
DCJC’\et NO- RMBb'G" “O, OI wl A e 4‘ e !ERC st.ts- @ [ o8 of &= ‘
30,751 a%t p. 30,718 (T he 17, 1987): Thus, vmilc the basir of
thHe obligation t& plan, 1R ! nd rate. tranan jon

depending on whethaer the customer i: a retail custc "er er
wholesale regquirements customer, NU has the cobligation
nenetheless. 1In return for the utility's obligation te serve,
NU': nat1VQ lcad custcrers are responsible for tne fixed costs of
L4 gion syveten ond comririie te those costs thrausg
rotn11 cnd whelesaiec retes. Accordingly, KU ghnould be allowed to
give pricrity to providing safe and reliahle service to 1ts
native 4oad custorers uvzing existing transmission capacity ruilt

Lo geveg thise custiomers.

Many .l.iervenors have regu ed that Lhe Correeion oifer
gome guidance as to the roaning f' reliability, 'uw‘nq that
KEP. 21 already ensures "that the (ighte do n~* oo out ™
Simiiarly, NU asks the C¢ s ion 1r OIaTILY thatd

(1) some reservation of trancuission cLpucity
to back-up NU's large generat.ng units 1s
legitimate, and reliability-related, (2)
transmission capacity that is used to provide
generation reserves cannoct be fully preerpted
by third pa.ties for their own wheeling
transactions, and (3) "reliability"
encompasser capacity needs for sonme
reasonable planning horizon into the future.

[28/])

We generally agree with the principles proposed by NU but, on
NU's third point, will require that any capacity needed for
relishility purposes within a reasonable planning horizon must be
offered for wheeling use until NU expects to need the capacity

94/ 656 FERC at 62,014 n.259.

95/ As discussed in n. 93 and on p. 42, we do not intend the
merger conditions to abrogate NU's existing contractual
comnltmentl, whether for sales, purchases or transmission.

SRR R s L e PRI T gy e " -

96/ NU Request for Rehearing at 30 -5
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opportunity to recover some of the revenue it pays NU from other
third parties and thus reduce its costs. 100/

Accordingly., we will require NU's compliance filing to
include a specific provision within its firm transmission tariff
permitting a purchaser of firm transmission to reassign
transmission rights on a firm or non-fi“m basis, 80 long as the
assianment would not affect operational terms or conditions of
the original sale (g.g., the point of receipt, point of delivery,
quantity). If NU believes the assignment would irporc ar
additioral costs upon NU, the burden of filing for recovery ot
the adlitional costs and the verification thereof will rest with
‘Ue We note that the New Harmpshire Corridor Proporal explicitly
provides that transrission service rights are transferable in
whole or in part. 101/

b. epportunity Cost Pricing For Firm
iransmiession ferv.ce

Opportunity costs, in the context of electricity
transmisgion, are the revenues lost cor costs incurred by a
ntility in providing third-party transmission service whiau
transmission capacity is insufficient to satisxty both a third-
party wheeling request and the utility's own use. For cararple,
cpportunity costs might include the revenues lost or costs

incurred becauvrs a uytility must reduce ite own off-syster
purchzees or saic¢s in order to overcone & constraint on the orid.
402/

The Comricsion stated in the Opinion with regard to
oppertunity cost pricing for non-firm transmission service:

Under the conditions imposed here, however,
we are requiring NU to upgrade its

See , Pacific Gas and Electric Company, 53 FERC
§ 61,145 at 61,505 (1990).

Ex. 154 at 6.

EE B

This example obviously is not intended to constitute the
universe of possible "opportunity costs." However, as
discussed below, opportunity costs must he legitimate,
verifiable costs incurred by a utility and clearly must not
include monopoly rents. As even NU acknowledges,
"{l)egitimate lost opportunity costs do not ‘"..lude the loss
of revenues that result from losing a whclesale sale because
of competition and do not include foregone revenues from
purchase &nd resale (brokering) transactions such as those

-oondclnod~1nqes.’ggnu,g?l_hlﬂhutl--NU(IOIQOOO-for Rehearing -
at 23 (emphasis in original).
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transmission system when necessary to satisfy
requests for firm transmission service and to
offer firm transmission service by tariff at
a cost-based rate. It is possible that these
conditions will sufficiently mitigate NU's
market power over transmission customers so
as to render the imposition of lost
ocpportunity charges just and reasonable for
non=firm service. [J102/)

However, the Commission declined to wocide the lssue until cucn
time as NU fi‘ed @ ¢; c.fic proposal seeking to recover lost
OppL-tunity costs through 2 non=firm tranemises! rate. 1ns

On rehearing, NU argues that opportunity cost pricing is
appropriate for firm transmission service because "it s firm
transmission service that the Commission has afforded a pricrity
over non=firm transactions on behalf of native lced customers.™
4058/ 1n support of its proposal, NU argues that opporyunity
costs do not represent monopoly prefits bv! merely reimburse NU
for real costs resulting from the provision of transmission

gervice. 108/ Furthermcre, NU rotes thit any cpportunity
costs recovered through third-party firm wheeling service would
be flo<sed back to native load cursicriis to redue thelr r1evenue

requirement. 107/

fieA

-

NU argues that the Commission's condit.ons, uniess n°
to allov recovery of lost opportunity cests for [.rm service,
will impede the efficient nperation of bulk power narkeie anu
threaten economic harm to the resic¢ .cs of Connecticut ar’ New
Hampshire. 108/ NU asserts that the Commission's conditions
would allow a firm wheeling customer to preempt NU's economy
trades even when the customer's use of the transrission capacity
is less efficient than NU's, As an example, NU hypothesizes that

56 FERC at 62,027,

g E

The Commission also noted that the issue of whether lost
opportunity costs are properly includable in a rate for non-
firm transmission service is currently pending in another
section 205 proceeding invelving NU. ]d. That proceeding,
in Docket Nos. ER%0-373-000, et al., is being decided
concurrently with this one.

105/ NU Request for Rehearing at 18,
106/ 1d4. at 22.
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not limit the substantive scope of either the written or oral
presentations by the parties on these subjects, the Commission
did request that the parties address Staff's Proposed
Transmission Pricing Proposal (and seven identified questions),
which were attached to the December 10 order. 111/

Certain parties, including NU and the Connecticut and New
Horychire Commissions, supported the adopt.on of Staff's
proposal, with certain clarifications/modifications. Other
yurtier, inzluding the cther New Lnglan? state commissicons,
cppeccd Lhe adoption of &taff's proposal. These parties raised »
variety of ok cotiong, inciuding due proo concerns,
discrininaticn concerns, and petential sdministrative proticrns
with implementing the spoecitic pricing principles set forth in
Staff's proposal.

We are now confrented with the need to previde NU with
encugh specificity regaiding what it will be allowed to propose
for the pricing of future third-party wheeling service, £o that
the company can decide whether to proceed with the merger. We
ales cannot ignore the need 1o st ag uxpeditiously as possible
given Lhe corvelcial realities and tine pressures presented in
corporate matters subject . our jurisdiction, 112/ and in
particular the need to resolve a bank'-ptey situation, 113/

At the same tire, ve are confronted w @& the need to ensure an
adeguety reccr. on pricing issues and afford ¢1] particee ar
adeguate opportunity to veice their ob ‘Kions.

Balancing these respective needs, w. conclude that the best
course is to provide guidance on pricing issues, but to defer
specific pricing issues to the compliance phase of this
proceeding, or to subseguent cases where the Commission may
consider specific proposals from NU in a concrete, factual

Jil/ 1d., mimeo at 1 and Attachment B. : ’
112/ Gulf States Utilities Co. v. FPC, %il U.S. 747, 762-63
(1973) .

113/ While PSNH is now operating on a stand-alone basis, it is
still subject to the continuing jur.sdiction of the
bankruptcy court, and PSNH's bankruntey will not be resclved
until necessary regulatory approvals are received. We also
note that this proceeding presents the differing interests
of various state commissions actively representing the
interests of their respective stakeholders. While much has
been said about a possible Regional Transmission Arrangement
(RTA) that is being negotiated in New England, the sinmple
fact is that we have not yet been jresented with such a

o " document. We neverthelegs onouutt‘d”tu" @ e
interests in New England to complete this undertaking.

L e e e Al e e PP ——— e R S E THESNNS PN 2" NS
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setting and with a more developed record. 1]l4/ At this time,
the Commission believes it is appropriate to anncunce certain
basic goals that will guide our subseguent deliberations.

We find the three broad goals stated in the sStaff's pricinag
proposal 115/ to be appropriate in deciding pricing for NU's
transmission service. First, the native load customers of the
utility providing transmission service should be held harrless.
116/ Second, transmission customers should be charged the lowest
rexsonable coctebased rate for third party firm transmiggicr
service. Third, the pricing should prevent the collection of
monopoly rents by the transmicsion owner and promote effic.cnt
transmiesion decisions., In ruling on specific proposed rates, o
will balance these three goals in light of the facts and
circumstances presented at that time.

We believe that these pricing goals are fully consistent
with our statutory responsibility to ensure that NU's
trangmission commitments, Jl17/ as modified by this
Commission, fully nitigate the increased market power cf the
rerged cormpany. We do not believe that miticating NU's market
pover over transmission inveolves cstablishing tranemission rates
that do not fully compensate NU for legitimate and verifiable
costs that it ray incur to provide transmission service.

e ——————— v — —— —

114/ This is the basic approach that the Commiss.on has fo!lowcd
in other recent section 203 cases. See, €.9.. Utah, 4L FrRC
at 61,292: Kansas FPower and Light Co., 54 FERC § 61,077 at
61,252 (1991); u;xxjQgrnﬁuntizgzzigfzﬁaiznzERC § 61,02, at
61,119, reh'g denied and ¢li ted, 56 FERC §
61,427 at €2,528-29 (1991). We note that we addressed the
.ssuve of opportunity cost pricing for non-firm transmission
services &and so-called out-of-rate charges for firm

tyvansmission services in Docket Nos. ER90-173-003, el al..
issued concurrently with this order.

57 FERC § 61,340, Attachment B, mimeo at &.

& E

See Section V.B.l.a, supra, for the definition of native
load customers., NU concedes that holding native load
harmless does not include pricing which allows collection of
monopoly rents, Oral Argument of January 8, 1992, Tr. 183,

117/ These commitments include those set forth in NU's January
14, 1992 supplemental filing, as well as its agreement to
permit reassignment of firm transmission service. {ee supra
at , mimeo at 3, 27. To avoid any misunderstanding, we
specifically condition our approval of the merger on these

oev . gommitmentsy»in addition teo the other conditions set forth

in opinion No. 364 and in this o:der.
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rolled~in rate or an incremental rate, but not both. 1231/
MASSPOWER asserts that, while particular questions of cost
attribution may be deferred until those guestions arise in an
actual controversy, NU should not nov 'e allowed to impose an
"anticompetitive" ratemaking methodol.yy, particularly where
deferral will likely lead to excessive litigation and additional
market uncertainty. MASSPOWER asks the Commission to either
define the kinds of costs that NU may charge a new transmission
user or prehibit NU from deviating from a rolled-in methodology
absent future Commission approval.

In asserting that NU should not be allowed to charge both an
incremental rate for upgrades and a relled-in rate for its base
system, MASSPOWER argues that NU's approach inconsistently
applies two different pricing theories. Specifically, MASSPOWER
argues that NU supports an incremental rate for upgrades by
arguing that new wheeling customers cause the need for the
facilities, yet NU supports a reolled-in rate for its base systenm
by arguing that (regardless ©f causation) new wheelinj customers
uge the base system, MASSPOWER argues that both upgrades and the
base system must be priced consistently on either a "causati@on"
test or a "use" test. MASSFPOWER also argues that NU's approach
anticompetitively favors NU's surplus sales, since NU does not
price its surplus sales to include both an incremental rate and
an cmbedded rate., MASSFOWER argues that in no event should NU he
allowed to charge more than the greater of: (1) the incrermental
cost of uvpjrades needed when the customer's new transmission !oad
is added; or (2) the rolled~in cost of NU's entire systenm,
including any upgrades.

Bangor/Maine argue that the Commission's precedent requires
roll=in of the cost of upgrades that provide a systemwide
benefit. 124/ They assert that, even when facilities were
constructed at the request of one customer, the Commission has
regquired roll-in because the facilities benefitted all customers.
125/ Moreover, they contend that the clarification they seek
was previously granted in PS] Energy. Inc., 126/ where the
Commission stated that "the cost of facilities should be paid for
by all customers that benefit from the use of those facilities."

123/ MASSPOWER Request for Rehearing at 9-19.
124/ Bangor/Maine Request for Rehearing at 13-17.

125/ Bangor/Maine cite Great Lakes Cas Transmission Co,, 45 FERC
§ 61,237 at 61,700 (1988).

126/ Opinion No. 349, 51 FERC § 61,367, gorder on reh'g, Opinion
No. 349-A, 52 FERC § 61,260, order on clarification, 53 FERC

- § 61,131 (1390), 2 Noe 50=1528 (DO Cirvy filed
November 19, 1990) (PS1 Eneray).
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They argue that the Commission has offered no explanation for
departing from its precedent,

We are unpersuaded by the arguments on rehearing that we
need to modify the basic principles adopted in the Opinion
regarding cost responsibility and priciny for transmission
upgrades. We continue to believe that:

transmission upgrades necessitated by third-
party, firm-transmission use should bre paid
for by the requesting party and not by native
load customers. [127/)

We accepted NU's “"but for" criterion as a framework for
establishing and assigning cost responsibility for a particular
transmission expansion project or upgrade. On rehearing, a
number of parties are urging the Commission to definitively
answer the "rolled~in versus inciemental" rate issue without the
benefit of a specific rate proposal or a specific upgrade before
us. We will not. However, we will articulate more fully how we
envision that pricing for transmission upgrades will work, by
specifically adopting Core Condition & as recommended by
MASSPOWER and other intervenors. Core Condition % provides that:

In any rate propused under the Merger Tariff,
the NU Companies shal) not propose to collect
from any transmission customer at any time an
amount exceeding the gre: .er of (1) the
incremental cost of new network facilities
required at the time the customer's new
transmission load is added or (2) the rolled-
in cost of all network facilities regquired to
serve the combined transmission loads of the
NU Companies, including any required
transmission additions. []28/)

This pricing rule "does not preclude particularized cost
allocations to specific customers where appropriate,” e.q.,
distribution facilities, generation leads. 129/ But where
transmission facilities are fully integrated and support the
entire transmission system, NU will not be permitted tc charge
both an embedded cost rate and an incremental cost rate for firm
wheeling service, since charging both rates would unjustifiably
require a wheeling customer to pay rates for part of NU's costs

127/ 56 FERC at 62,030.

128/ See Consclidated Statement of Conditions of Principal
Intervenors, Condition S, dated qeptember 21, 1990.
L AL R SR e R e NN A A e .
129/ 53 FERC at 65,222 (citations omitted) .

R e o S T
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based on cost causation while paying rates fur other costs based
on use of the system. See supra at p. (mimed at 215),

If the rates based on the incremental cost of an upgrade are
less than the rates based on NU's embedded costs, NU will be
allowed to recover a traditional, embedded cost rate.

Conversely, if the rates based on the incremental cost of the
upgrade exceed the rates based on NU's embedded costs, and NU can
demonstrate that the facilities would not have been needed "but
for" the third-party wheeling regquest, NU will be allowed to
recover a pro rata contribution to the incremental cost ¢of the
upgrade. 1If the upgrade would have been needed and built
eventually to satisfy native locad reguirements and the third-
party wheeling request merely accelerates the construction
schedule, the incremental cost rate should reflect only the cost
differential associated with building the upgrade sooner.

130/ These pricing principles will adequately protect NU's
native load customers where NU must upgrade its system to satisfy
a third-party request for firm wheeling. Furthermore, where NU
is able to support assigning the incremental cost of expanding
its system to the third party requesting service, an incremental
cost rate will provide an efficient price signal to the entity
responsible for the transmission expansion.

These incremental pricing principles represent a departure
from the rolled-in approach that the Commission has traditionally
used for pricing transmission service. J31/ 1In the past,
however, utilities generally have not had an obligation,
veluntary or involuntary, to build transmission facilities in
order to wheel for third parties. Where, as here, a utility
undertakes the obligation to provide third-party transmission
service -~ including the obligation to build any transmission
facilities needed to provide service =-- the incremental cost
responsibility for upgrading the transmission system properly
belongs to the party that causes the need for the transmission
upgrade.

While we adopt the pricing principle that a ~“eeling
customer may be charged the higher of embedded cog. .ates or
incremental cost rates, the threshold issue to be determined even
before this principle is applied is whether incremental pricing

130/ See Opinion No., 364, 56 FERC at 62,031 (emphasis in
original), where this method was explained as being based on
the "difference in NU's revenue requirements assuming NU
does and does not provide the third-party service."

131/ But see Utah, 45 FERC at 61,291 n.163 ("[w)here additional
capacit¥ is needed to meet a reguest, rates may be designed
“ to specifically assign thé cost of that capacity addition to
the party reguesting service").

-
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is justified for a specific customer, Our decision today in no
way affects NU's burden of proof to justify specifically
assigning the incremental cost of upgrades to a third party
requesting wheeling service. As stated in the Opinion:

While the Commission is willing to accept
incremental~cost pricing for third-party
LEANETLNG LT ) VR BT L B
torun to decide the detaiit of cust

L ol . 3 At e b e

' vrm SEEEE T i L
section 208 rate cage. n puch a case, fU

rast “urtily yoairn e cost

GG Buppvis iy R findh sivps $'8s w4

cgradtd by @ jarticular firm tr LBL 0N

gervice. No prerumption is created by NU's

"out for" eriterion thet firn wheeling

customere Ay Suse Ve r ftr uparsden,
where trangriceion upgrades are neceven' y, ko Mef egresd o
idertify the specific ungral needed yrd te provide nitial
COEL sstipaie Of capuanding the gystem. Uhou!l Lne Lern t
GTC:

NU Bhall Heve the LAt iont (1 ¢

entid prior teo the t. .

the ¢ Lyt teapesignicorn systep

that it anticipates reascnai.y could recuaire

the construction of additional facilities

ARring the terr of the Liglilyg contrect, (2)

to provide its best estimate of the maximum
cost to that wheelina customer (in then-
current collars) to remove each  dentified
potential ~onstraint, and (3) te include in
its planning adequate provision for wheeling
services (other than non-firm wheeling) which
NU has contracted to provide for others.

(3]

As noted in Opinion No. 364, NU has committed to cap the third-
party transmission customer's incremental cost respousibility by
this initial expansion cost estimate., 134/ WwWhere NU intends

132/ 56 FERC at 62,031.
133/ Ex. 178 at 5-6.

134/ However, as noted in the Opinion, NU may "seek recovery
through a rate filing where construction costs exceed its

“ " eriginal estimate due to mador unforeseen events which are
beyond the merged compauy's control." 76 FERQ et 2,032,
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to directly assign the incremental cost of new network facilities
to a third party regque~ting firm vheeling service, NU will be
required to file the inc:rurental cost rate, including all
necessary cost support, with the Commission. If necessary,
questions regarding WU's initial est.mate or allocation of
expansion costs, or reliance upon the “but for" test, may be
explored at that time,

k. Irs dlable Congtraints

in the Opinion, the Commission stated itg intent to cohetrue

very s tiy Miip “mitrent to bu.ld additicnal trariricsion
. g 4L e watl NHECLLRT LOQUEELS lLioegver,
the of the GIC reguile KU Lo DUl 3 addiv onal trancsiesion

facilities only where!

{3} NU 3¢ ahle feasibly to congtriunt ¢hrge
- :

x
: g = 4 ) 4 8 '
CwMisdTiddl $2844 d Va8, VONEABRLENL Wall o5

#and regional rellabllity and siting

pongicsrations, and with the crderly and
efficicrt axpansion ¢f the existing

Lra snigsion grivi end

(£} Y, aftés irg resvrunable Lozt efforts,
f Able to cbhtain all re Jistery apnrovals
leguited far ¢, & rrastion o taj 1

& 4 it 4 not impeaitr ¢ TR nilists

i the project. [116/7)

The cvoradelnt procedures ertablisied in the Cpinicn specified
that, if NU's defense for not providing firm wheeling service was
that a transmisgion corstiraint was “immutable," the Commission
would convene & technical conference at which NU, all affected
customers, and all affected state commissions could address the
issues of whether the constraint was immutable and, if so, how to
allocate NU's existing capacity most efficiently and equitably.
The Commission indicated that it would accord substantial weight
to an agreement by all affected state commissions that a
transmission constraint was truly immutable. Similarly, the
Conmission stated:

if all affected state commissions agree on

the most efficient and equitable allocation
of existing transmission capacity on the NU
system, the Commission will accord

135/ Id. at 62,024,

1267 T, 178 4% 8=9;
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substantial veight to their agreament.
(A}

However, the Commission unegquivocally established that NU would
never be requirza to satisfy a request for firm third-party
wheeling out of existing capacity if providing such service wou'!
degrade reliability of service to NU's native load customers,

A4 7

.V
On rehearing, New Hempshire arserte that tt
“"immutable constraint" procedures are unprecedented, lack any
rocerd support, &nd are unrelated to the roroer's ‘fett O
uﬁ;::.z;.w. 435 K Comnaeticus nd htw Harg: : B ue
rat the immutad.e constraint procedures rurt e revised 10 L

rl': native load customers harmlecs if NU is unable to obtain the
reguitcite state or Tederal autherization for transmissiorn
gonstrustion. 1407 Connecticut claims that the sivvetion in

Hew England 1 1@0% anslogous o Lihat whizh & : ent 56 LLal,
supra, where a single state had "strategic regulatory control®
var the authetrization of transnmiseglion evpanrs.on, Connecticut
and NU clainm that in the New Trnglang regicn "the key interfaces
vuere constraluls right arise =« particulariy the Lasitern kEY
interface and the North~fouth interface =« require regulatory
approvals fron all states affected in corder to ¢
cone” relr .'n )‘:]_/

HER IBNE LAl predicts thet the Commipvion e 3 Ll

constratnt procndurcs ray actually discourage the constr.ooL.ier
additional transmission capacity., 142/ NU aroues that the
procodurs wrongly reguires state regulators te “kriig thelr
negative transmigsion siting decisions to the FERC for federal
review" to have these decisions “"second-guessed by federal
regulatove.™ 143/ NU argues that such a procedure
inappropriately subordinates tne environmental and land use

137/ 56 FERC at 62,024.

138/ 1d. at 62,021, 62,024.

139/ New Hampshire Reguest f{or Rehearing at 18-19,

140/ NU Request for Rehearing at 9 and 33; Connec.icut Reguest
for Rehearing at 6 and 24-2%; New Hanpshire Request for
Rehearing at 17-18,

141/ Conne ticut Reguest for Rehearing at 19-20: NU Regquest for

Rehearing at 68,

442/ New Hampshire Request for nuhcnring at 17.

I e E LI e ol o 2. T .-cg"m e w g

143/ NU Request for Rehearing at 11~ 33.
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concerns irvolved in a siting decision to the Commission's desire
to foster third-party transrmission accc for bulk power cales.

NU and Connecticut further argue that the procedure
infringes iaproperly on legitii ate state authority. 144/ in
supporc, NU cites the statement in section 201 of the FPA that
federal regulation extends "only to those rat‘ers bhxch are not
sukbject to regvlation by Ll States.® it - :
the FPA's 1egzslat1ve hxstor) and t~ 4 --»Icme chdzy de;»:..h
indicating that the FPA's purps 45 : ;

state authority "but not to 1npa1r or d-,.ﬁ‘s. the

: povers of an

State commission.Y e’ TFir ‘1) : rarpshire sugye & )
38 CHIDSING Lrantiissic: 5 A s SO (Sl o s g Vel
"reallocates" ags gugies YLJ ;n L" rAhd Ofs 4t Wiy '
abrogation of c3 ntracxs of NU's custo-ers and woula thrretule
contravene the Mobi Bierrg destrine. 28

hWe fiote that A& foraidareb]d LAtE N Bt Ut s
been expended ih this pr\\eed:ng on th issue ¢f what happens if
4 particular trangnission eorridor or drterface 1§ sunelow
fimiutably constrained." The use of thie *r— g urfnriurate
LEcause it SUggests Ll @ transmission Cuaslraint canns
elimirzted in any manner or at any cost, Ceoctaip)y, this
Commission has neither *'¢ intenition rc: the pieel) o rantity
The Ipposcziple. . Mowever, we wonld Jike ¢4 o80-f. ue the
fiscussion on what we ! eve . b Tt .2 sy - AINg Toae
situatipwe: v UYeR east oay vaand ;;; Lransmirsioh
to satisfy a third-party .heellng requt

In scne cases, the incremental cost of upgriling NUt's systie
to accommodate a firm wheeling reguest ray be substantxa]ly
higher than in ot - -~ases., 1In many cases, there nay be any
number »f ways to u, *» the transmiseion gy:tem to satisfy a
particular reguest. . 1 siting eor environmental considerations

may prohibit what wou.: otherwise be the most efficient and
economical way to upgrade the system. To the extent the most
efficient and economical upgrade planned to remove a constraint
cannot be constructed, an alternative upgrade, albeit more
expensive and perhaps less efficient, may need to ke considered

144/ Id. at 33; Connecticut Request for Rehearing a% 23.

145/ 16 U.S8.C. § B24(a) (1982).

146/ Sen. Rep., No, 621, 74th Cong., 1st Sess., guoted in
Connecticut Light & Power Coc. v. FPC, 324 U.S. 515, 526
{1945).

147/ United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350

TR SETUL8T 3ITUCIISC) : FPC v, Sierra Pacific Fower C»., 350 U.S.

348 (1956).
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in order to provide the reguested wheeling service. Most, if not
3l]l, constraints that a.ise con be eliminatel at gone cost of
expansion, although the cost of such expansion may be so high as
to render the proposed wheeling transaction uneconcaical.

As Jiscusted thove, we proposed to establish a technical
conference, including all affected state commicsione, to help

’
BEtETRalie Xhe 2 5% efficiort and v Zaitublc "aluvoationt of
exXisting transmiss.ion cepea..ity in the face of an immutable
CRREEYL LY. PO SUTESLY warmast AL TH owe have Secided ntt T8
convene technical confe::cnces for the purpose of reallocating
trareri~sieoh ctoagcity. Unlsy the trarrzigid aCsc L e sonditiu
w8 HLVG alpuiedy WU Q6 8lress; e e O plovide flrm
trdnericaion pervice ti 1hird petties cout of tiang rion
capacity which ‘2 not required for pu:poses of system
reliability. 145 Furthe oy v, the Commiss on has clearly
stated thet it 114 never a.icrate trans-iseion capezity that
WERr NErsely elfe. rel ity ol wey v < B | v load.
239/ NKor deoes the Commission intend to abrogate existing
CONLYAULE a8 &l ged DY CLrtean o PEriids e A TOneaAT IS BEl N, 45,

e Saf |
_L,r. ENS S

Accsrdinaly, o* now believe that convening a tv~hnical

gonierence tTo debate Ygfues of Marsittability" and “reallooationt
of Existing Rira-r-isgdon ~apacity would be of little valiuve aad
woul: enly to 2 & and reaayurign awvay fror the
iegitirate - . ' Lrnining the - ata) cost A un
expan:ion to KU's transrission systerm that can alleviate a

particulagy conrtraint. 26 noted above, whuere NU must bui.d new
transmisc ion copacity in order to meet a th.id-paryy wheeling
request, NU will be permitted to propocse a rate to recover the
incremental cost of expanding 1ts transmission syster to
alleviate the trangsriscion constraint. %0/ Thus, our

central focus should be on determining what is the incremental
cost of expansion.

- —

148/ The Commission stated that it would not ' .« 2it NU to deny a
request for firm wheeling service @ ased upon a reservation
of additional transmission capacity solely for purposes of
'ngaging in egonomy trades." 56 FERC at 62,021,

149/ 1d. at 62,024,

159/ W~ are in no way modifying the criteria adopted in the
Opinion for assigning incremental cost responsibility to a
third party. In order to support an incremental
transmission rate, NU must satisfy the "but for" test and

" demonstrate that the need for such expansion is clut r -
accelerated by the tnirc-party wheelina request.

S i S e e e e e e e e
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We recognize that NU's identification of the facilities that
noed to be expanded as well as { s initial estimate of the ccoet
of exparsion may be controversial and may be the subject of a
proceeding before the Commission. NU, any affected customer, and
all affected sgtate commissions (including any regional
tranzmicsion associaticn or relevant multistate resource planning
organxzation) will be afforded the opportunity to v rticipate in

“rems2ing. Buch 2 rroceediny will provide reasonable
w“,¢s (and a fully .;.LavpLd record) upon which this Commission
appropriate increnental cost. We erpharize that
the purpose of any jioceeding regarding NU's estimate of the
incre~snt coat of up;}red‘f“‘ te transmissich system to
P SR o I RS T L GG o S rb o second-gunEs legitiy ' i et gy
InG23 5 XN dECIgIOnS, ”o thre contrary, the proceeding w

provide a forum in which all affected ctate commissions ma,
participate in cricy to ensure that NU's estimate of the

ntel coct of pypancion s factored into transmissiorn
e T el lermaisat EN8 telates Lo B Lt Py e
upgiade which can realistically be built,

.& g

disallowing M''s rvocposal to include a 25 perce

Sk igEns ook i o5 ol I P 0 & xpt mate Of expansion Ccosts, Lhe

Cﬂ~-vqsxon stated ite intention "to allow NU to seek ragovery
igh & reve fillng wnhnere conscruction costs erceed

Orid r-l et Hate due to ooy Unlcreseen divents vhiich are !
. . - oormAnuhy e 4P %Y/ e envision Lthat Pl's
(BiIT IR sty 2@ AN TeRA? o8t o) BXT r to
elimincle & c:nstraxnt wiil e part of the transxxssxun rat
yhich o8t be L1a¢ th the Commises ion under the lnletd“d;

Grvige agrYeenent or t: nenigiion rate gchedule between KL !

the third party that has requested firm wheellng service,
Consequently, any subseguent rate filing under section 20% to
change the incremental cest of expansion in a rate scheduzu on
file with the Commission could likewise be the subject of a
proceeding where all affected state commissions could
participate. As noted in the Opinion, "the burden of proof in
demonstrating both the unexpected nature of the expense and the
determination of which customer(s) should bear the associated
cost responsibility, will be upon NU."™ 152/ Any third-party
wheeling customer will have the right to file a complaint under
section 206 if it believes that the incremental cost of expanding
NU's transmission system that is on file in its transmission
service agreement is too high.

151/ 56 FERC at 62,032.
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3, When May NU Consummate the Merger?

The Commission ruled in the Opinion that NU may consummete
the merger when NU submite its compliance filing. 153/ The
Commission ordered NU, within 60 days of the Cpinion's issuance
or within 15 days of the Commission's decision on any requests
for rehearing, to make its compliance filina, including a
gtitencrt accepting or rejecting the Counissien's rerger
conditions. 154/

NIl aske the Commiesion to modify the r-cvivion requiring I
tv make its cunpliance filing uith;n 15 days after Loy
Conmygsion's iy, ~N rafiearing. 1557 KU wlouvs thar

cannot respond to the orde. ¢n zg.gqx¢ g MRLLl BLEte 2. s
in Connecticut and New Harmpei.ire take firsl actinn on the merge:

Also, KU argues that it will n.ed more ann 15 Czye tO revice iis
gerrlisnce filing te reflc;t any chans vehoaring, Th;wl
geis Lo chanuée the desdlire Tor ity Louplisnse 1.:13 Wi R s
after final acticn on the merger by all applicakle regula L:r,
agenries. KU ELatas That, =.inde the Cornlssion o8 WU fironm
cenrummating the marger until WU ra¥ers (Lo complianes filing, 1
preposed change should have no agverse effect on tihe prublic
interest.

The NE Brabtes and Util ties argue That Lhe Qunnission siiugsd
not all: nm-“far:on ef the rer v ur g SrrEA AT
b been fo LA LR ULV ANERA] CanFiianie WA

156/ Cw@v:fxcally these intervcnnrs ask thp Cormission to
the merger's consummation until the Commiszion icegues notice ¢
KU's £iling, teceives public comment, corpletes 1ts .nitial
review and finds that the filing substantially complies with the
Commission's rulings. The intervenors assert that such a review
hould take no longer than six to seven weeks The intaervencrs

argue that the Commission's ruling in the Opinion could allow NU
to consummate the merger upon filing a single piece of paper
captioned "Compliance Filing." The intervenors argue that their
p: oposed procedure is supported by a recent Commission ruling
requiring Commission approval of a pipeline company's compliance
filing before certain certificates to implement a gas inventory
charge would be allowed to become erfective. 157/

153/ Id. at 62,024-25.

154/ 1d. at 62,054.
155/ NU Reguest for Rehearing at S1-92.

' E States and Utilities Reqguest for Rehearing at 59-4c.

157/ ANR Pipeline Company, 56 FERC § 61,293 at 62,201 (1°°
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Other intervenors assert that consummation of the merger
should not be allewed until the Commission accepts NU's
compliance tariff., 158/ TIhey argue that NU's Genecral
Transmission Commitments are too vague to ensure that NU's
compliance tariff will adequately mitigate the merger's
anticompetitive effects. 159/ They note that, in two recent
cases, the compliance fil:nqq dxffered from the Comnmission's

mandates o Puch that the Coam=i- Faraivad v YAEI2ANG oF ¥
tariffs. l¢0/ They argue L“at Cu;pl¢0u~( tarity ratc are
effertive vhen accepte Ly naY . & ! X T thy
utility, lél/ They assert that delay. merger cansummation
unf)] acceptance cof L‘o T '1l)no will 0 rvelve
rabasertial dela: K oL 7" -5 e i T L -
the Corrieion"s rals &l acteptance williid of. 1114ng

They also sssert that the Connission has ruled that the "eure®
should be coterminouvs with an expectesd cyarcise of rarket power.
1637 1In any event, they ascert that any concerrn feor delsy
SORTURPAT ITG The metgcy "T'.gn-« < ST DY 3 B e R s
Freventing antxcompetztx.g ha oo

1 -
43y

MASSPOWER argues that 1 f the - Pen doen nat b s Qe G
it Gecigion Lo Gpprove iv mirger u,uh recespt i N
compliance filing, the Cermrisgion should »t Ipast qpt a hearina
schedule immediately upon gezpt of ki's 3 {igdz
CORSIACY the filirs and csue an ¢ By 4ate cercay

“

1€

z“

i858/ E.49,, Com/Electric Reguest for Relhicaring: Boston Edison
Request for Rehearing at 6. £gg also MASSPOWER Reguest for
Rehearing at 4 (consummation should be allowed only after
the Commission accepts and approves NU's compliance filing).

Com/Electric Request for Rehearing at 3.

Id. The cases they cite are Utah Power & Light Co., 46 FERC
§ 61,086 (1989), and Transmissicn Agency of Northern
California v. Pacific Gas and Electric Co., £6 FERC ¢ 61,32%
(1991) .

In support, they cite Electric District No. 1 v. FERC, 774
F.2d 490 (D.C. Cir. 1985).

161/
162/ See 18 C.F.R. § 35.3 (1991).
463/ In support, they cite PS1 Energy, 51 FERC at 62,193-94.
184/

MASSPOWER Regquest for Rehearing at v,






TTPPIAP R Y S p——

e A e

Docket Nos. FC90-10-004, et al. - 47 ~-

pessibility of pancaking rates for crossing multiple
intoreonnections within the NU systenm.

Beston Fdison asserts that the Commission should clarify how
the compliance tariffs should address the directi:cnal nature of
each transaction, j.e., whether a reservation of 100 megawatts of
firm transmission allows service that is mono- dxrectxonal bi-
givrseinngl fvnpeling in o= out) or pulti-S8iresticnal (for any
purpose {rom any source). 1jju‘

Holyoke argues that the Commission should recuire thie

sORILlAanse tarli! (including the TDU teriff) to ci{fcr coryice
CVer Bhi resaed Ccompany's cz; oo Systen a4t & P
he costs ¢! tfv sombinad 1a-.l.’ Lhktead e, 1cel Et

the h;aher of two tariff rates, one tor PENH and the other for
pre-merger KU. 171

Fas HE-SUates gnd Tl itiey aveus. that oure -
Lnanges to the “mpliance taritfs shoula be filed and reviewes
peotion .3 of the FPA, )72/  Specificzliy, thay assert
that, ir crie: t0 ersure the rr:yed company's A arence to the
PuiliCivi underlylig the conditions inposed by Lhe Copduassion, e
section 203 standard of review should extend beycond the
comrilance phase and app.y to any futurd proposes changes to

1148l provicions of the conglilance tariffs.

iv TeEponse Lo Lhese argu-cnts on rehearing, the Cord
will modify the Opinion in the following respects. As ncied by
KU, the regulatory conmrmissions in both New Mampsh.re and
Connclticut ire expected to review the merger to z-nsider tre

effects of this order. Therefore, NU asserts that the earliest
it could subrit a cormpliance filing in this proceeding would be
within 15 days of the final action by the two statc cunmlissions.
173/ As NU correctly nctes, the Commission has prohibited the
merger's consummation until NU' submits its compliance filing to
the Commission. Therefore, thL - extension of time should not
harm the public interest. Accordingly, for good cause shown, we
will require NU to submit its compliance filing within 15 days
after final action by the state commissions in New Hampshire and
Connecticut.

Several parties ask the Commission on rehearing to not allow
the merger's consummation before the Commission accepts NU's

-

170/ ld, at 7-8.
111/ Holyoke Request for Rehearing at 12-13,
il&/ NE States and Utilxtxes Requesf for Reheariry at 42 43.

e s g I I R s e
173/ NU Regquecst for Rehearing at 91~ 92
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compl iance tilinq These parties speculate that failure to
accept the compliunce f£iling before allewing the rerger's
consummation may not adegquately rmitigate the - roger's
eanticompetitive effects. This argument ignores the statement in
the Opinion:

In reviewing NU's filing to ensure corrliance

With THIE Opanaon, we will Lold KU Lo 9 Ve

high standard. As NU itself states, '7:1f NU

SRS to corply wlvh thi Yetii: SpAT i

guch [(Commigsicn) reguirermen it NU would be

gubie “t to sunmmary 9ul ' S th résyrist 1o

any aspeet of conpllance :

(324/)
We bel iave that the rerger's anticompetitive =ffeste are
adeguately ritigated through the conditinrns irnosed in ¢hn
Opar.on, &s nodifled he ewin., Furtheriore, wu vl Due o any
appropriate summary judgmert, to ensure that the submitta)
substantially cemplies with our decisior e are hot pars
te nlter sun position ar siated In tio Opinicn:

Ve bhelieve that NU ani PEMH are entitlesd to a

prompt oand f&1y TereLtien of This
roteeding. At the sarn. o BILN .
‘rter\- ' BYeE £ 1 TIBYE -, P
RN Oran . An practicRa ) ‘ier ) "ol o R

Tait resolution of any dwc“JtPs raicea
regerding NU's compliance 1)

hecordingly, we belicve that it ia in the
best interests of all parties to allow NU to
cunsummate the mercer when it submits 1:ts
cempliance filing. We shall alro reguire NU
to begin honoring reguests for transmission
fe¢rvice under the GTC, as modified herein, at

that time. [175/)

Therefore, we see no reason to delay the merger's consummation
until the Commission has accepted NU's compliance filing.

V

| Bangor/Maine argue that NU may file an initial rate on

| compliance so high as to exclude competition. Therefore,
Bangor/Maine ask the Commission to establish an interim rate to

| ensure meaningful transmission service until the Commission

} establislies a permanent rate. We note that Core Condition 4 of
the Staff/Interveror merger tariff (supported by Bangor/Maine)

! proposes an interim rate, to be superseded by a rate proposed by

|

|

|

06 FERC at 62, 025.

A - Y T, ey AN e

113/ 14
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NU within 60 days of the Commission's approval of the merger. In
light of NU's right to imrcdiately file a proposed replacement
rate for any interin rate o:rdered herein, or NU's cbligation
under Core Condition 4 to supersede the interim rate within 60
days, we fail to see how an interim rate will prevent the harm
alleged ry Bangor/Maine. We believe that the primary goal of
adopting an interim rate was to ensure the commencement of

LEANEVLET BT EEih e XAty S pesScacis, 8 gous we have
achieved in the Opinicn by reguiring service to comrence
ERBUrETa e SR - QR B b ST R At 3 ip WiRes WIS R TR Y
Furtlieroors, as noted in the O on, NU's ini*tial trarcmissic:
rate proposal will Le cubirss to réf. wethdol ‘& Tefui.d flcor
Eaunee BNE ASIUHE IO Wawl i L. rate udtiaslely found " to be
JL8C and Treasonadlc ry the Lirodsginn.

Bosten “dison asks the Conriesior on rehearing to clarify
$hal the reoter to ke Tilcd by NU untler % ye tARLTE il
@esafc Lhe jossibllity of pa s tes IO Lhe use ot | e
PSNH and the AU systenms. 176/ Boston Edizinte concern,
ROREVEL, BITESCE O BhaVe roen alird el ar KV has Liready
copmitted on this rcoord thag, “ivi=a: ASEITUN UL NI vates Tod
JETviLe usAng both systers WU %3 road) will be based oh the
higher »f the twe eyste= rates." 1777/

Finally EVEZED Intervenors alod Bk the d . -LSi0N on
o gl TE Franide i ¥ 1raing the tyarew; oy
FALey, LesmiL MY o2 rieng of the r - i 3 filed bV
NU on compliance. &As discuc -eo abre e, however, ve decline tr
decide the bulk of the details of NU's past-rarger tronsmiseion

tav If until NU sulnits its coigidance {liing &nd others have had
an opportunity to review and respond to that filing.

Accordingly, the parties raising these issues on rehearing will
be free to renew their argurents when WU cubritsz its merger
tariff in compliance with this Opinion.

C. Hew Hampshire Corridor Proposal
1.  Eligibility

The Commission ruled in the Opinion that eligibility under
the New Hampshire Corridor Proposal (NH Corrider Preposal) should
extend not only to southern New England utilities (as proposed by
NU and NEPCO) but also to northern New England utilities and to
qualifying facilities and independent power producers (QFs/IPPs). 178/
The Commission ruled, however, that the northern utilities would

476/ Boston Edison Request for Fehearing at 7.

477/ Ex. 123 at 182.

178/ Id. at €2,03%-41.
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utilities, for the same reasons NEPCO initially suggested a
second tier.

The QF Supporters argue that there is no legal basis for
conditioning a QF's eligibility on the waiver of its rights under
PURPA. 181/ They assert that the Commission's rationale for
restricting or qualifying QF access was rccently rejected by the

D.C. Circuit Court of Appeals in Lhviroirentel Acticn, Jun. v,
3

FERC, 939 F.2d4 1057 (D.C. Cir. 1991). 1In the passages guots

the OF Rupporters, the 0.1 Cireuity  {1) redestos the a:
that mandatory access would give QFs an unvarranted corr
€dae over cellers lacking FURPA righte, stating that the purpose
ef Lititrast pelicy is not to nake & L LuYs bt

proetect competition and thet any advantage g.ver
was a direct result of Congressional policy: (2
.

argument that QFs ray disteort a market by foicing sales al above-
market prices, stating that, becausc the price for su~h rales
rust be the buying utilityv's evoided cost, @ O r . st e ae
efficient as its competition or must sell below its ... Costs:
and (J) rejcocted tie argurent that QF accere was pot needed te

mitigate PFacificorp's reviet power, steting that, u:l
obligated tu «hvel for QFs, FPacificorp couls gaticorpetitively
increase prices to conruvrers by preventing lower rvic A
competitors from reaching the rarhct,

The OF Soprorter: cuntend 1 the Caormmiesion 1
21 ritienale Tor ite datision by ince ok y ing Qis
only conditional access to the NH Corridor, but approving
unconditional QF access when such access wae offs--4 in P22
RDErgy, Supra, and, in this case, Yy FU unde. iis Genérel
Transmission Commitments. 182/ The QF Supporters also argue
that the Commission's treatment cof QFs under the NH Corricor
Proposal constitutes undue discrimination because there ig no
record evidence of factual differences between QFs and othe:
power producers.

i The QF Supporters assert that competitive bidding programs
are widespread in New England and limit QFs, if they are to make
a sale, to charging the buyer's avoided cost, e.g., the lowest

: price for power available to tue buyer. 183/ Tuus, the QF

- Supporters contend, unconditional QF access to the NH Corridor
cannot lead to forced sales at above-market rates. ‘The QF
Supporters also assert that the Commission has previously

181/ QF Supporters Request for Rehcaring at 2-6.

A82/ QF Supporters Request for Rehearing at 6-7.

& -
- oF

182/ 1d: &% 10=~]11;
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accepted competitively-bid avcoided cost QF rates as market-based
rates that are just and rox-snable feor a non-oF. 184/

The QF Supporters argue that unconditional QF access to the
NH Corridor is supported by the sane arguments and policy that
support such access for northern utilities. Finally, the QF
Supporters contend that the Commission has a statutory obligation

to encourage the develcpie. CFs, a Caty Congress ... .s564 .iu
order to promote the use of exx‘;4e—‘ and renewavie fuel
technologies and thue 14348c Lo PSSP OnAaNioE La. JdPCLE

il 2nd foster a cleaner envircnment.

In theiy answel Yo NLFw. Nl iayaidcatic he
Supporters argue that reguiring procz of a bena {ize % A::- i
only from OFs would disfavoer QFe/TPPs Pﬂrpared te ncrthern
utilities. 1E%/ The QI Supporters assert at this prog al
ko RERCS: yagts on the wisupported prr-ife 'hat, walle ut litlies
will act tationally and noy reserve Coryidrr capacity they do not
need, QFs/IPPs may irrationally reserve Corridor capacity whether
t$Hey intend to uUse it or net. The Q) pporcers sontens to the
contrary that, sincts (., 'IvPs aic generally financed on a non
recourse Lasic, QFs/ IFPf can hardly efford to irpruldently pay to
reserve transmissicen orr-o ity thay do not wreld The QF
"up;‘“rters aruave that NLPCU, b) ATgUing Whis e Chrriqer
Preposel wis nyt cdesigned to be used by QFs/lITPs, as 15 A0y
cdsstted 1ts intent Lo UliLely Cissr ALe t LFe/I1PPS,

Vermont argues that the Commiesion should c’arify that, &=
part of the second-tier cffering of Corr_cor capacity, Verrmont
entities will be eligible for «ccess to the cnt1r~ L-a Lanpshi.le
Corridor., 186/ Vermont states that the merging companies
have offered Vermont entities access to the Corridor only as fa:
south as the Vermont Yankee nuclear power plant, at the edge cf
PSNH's current system. Vermont argues that Vermont entities need
access to the entire Corridor in order to reach buyers and
sellers in Eastern REMVEC. Vermont asserts that, without such
access, Vermont entities will be unable to compete fairly with
the merged company's off-system sales.

184/ The QF Supporters cite Doswell Limited Partnership, 50 FERC
q 61,251 (1990).

185/ We will accept the QF Supporters' answer to NEPCO's motion

for clarification. While parties are not permitted to file
an answer to a request for rehearing, gee 18 C.F.R.
§§ 385.213(a)(2) and 385.713(d) (1), parties may file an
answer to a request for clarificaticn. Blue Ridge Power
Agency, Opinion No., 363-A, 57 FERC § 61,400 at _, slip

_Op. at 2 (1991).

ey

186/ Vermont Request for Ferearing at 2.

|
L
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reference herein, and our review of the record in this case, we
conclude that requiring NU and NEPCO to wheel for QFs under the
NH Corridor Proposal is neither within our authority nor regquired
in order to mitigate the merger's like y anticompetitive harms
and make the merger consistent «ith the public interest.

First. ags we concluded in the Utah Rerand, the Commission
has no statutory authority under PURPA to force utilities ¢
wheel for QFs. Congress excluded QFs from the group ol entities

hat nay cesk a wheeling order fionm the Commigslien under re=tion
211 of the FPA. 189/ 1In promulgating regulatjons to
implenent PURPA, the Comnmiscion acknowledged thir stax
exclusici, by coniiuainig that wiecaing for QFs “cun
with the conséent of the utility to which ¢neigy or cape
the gqualifying facility is made available. Thus, no utility 1
forced to wheel," 1%0/ While we have approved voluntary

offers by utilitics in other cases to wheel for OFe, including

et ¢

LS E T

NG \'O:uf"af_v' olfler Lo include OFs UnZer ths ey UWR
igriore the statutory scheme and nonetleless I1mpoig a manaatory
duty or unwilling ctilitics to whtel for QFs.

Seccnd, mandatory QF access 1s not needed to rercdy any

anticompetitive effecte of the merger, The QF Supportere have
net denonstrated, and in our view could not deronstrate, that t!
nergert's likely aﬁt1c~*"nt1t1ve effe:t: could affect QFB. Ab:
the merser, QFe La ne right to 1 latory hnee..-, 5

1ol E3DNING the ’¢*;c' on mandatury QF Whe ing on the Ln
Corrldox would exceed the Comrmission's authority under scotion
203 (a) of the FPA to mitigate the merger's likely anticorpetlt
harns.,

While the QF Supporters claim that mandatory QF access
needed to prevent undue discrimination, Congress' exclusion
QFs frorm those entities that can seek to obtain involuntary
access under the FPA provides a rational basis for treating QFs
differently than other power suppliers.

‘
-

Qs

Furthermore, mandatory QF access is not justified by the
Commission's responsibility to protect consumer interests. While
the interests of consumers must be protected, such protection may

189/ 16 U.S.C. § 8243 (1988). 1In contrast, Congress in the sane
legislation allowed QFs to seek an interconnection order
under section 210 of the FPA. 16 U.S.C. § 8241 (1988).

190/ FERC Statutes and Regulations, Regs. Preambles 1977-81 at
310,872. This order was appealed in American Electric Power
Service Corp. v. FERC, 675 F.2d 1226 (1982), reversed |

, JAmerican Paper Institute v. American Electric Power

e Corp.™461 U.S. 402 (1983). However, the regulation that

led to the guoted language was not raised on appeal.

Py " EEETNIREEEEERRTR R Wy P = O S — S — R R R R T ————
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be provided only within the statutory framewcrk of the FPA and
PURPA. Based on our analy-is of the statutoery scherme, we have
discretion to order mandatcry QF access in this case. However,
consumer interests are protected to the maximurm extent allowed by
the FPA and PURPA in that utilities may subscribe teo Corrider

capacity in order to buy from QFs. cnsumers benefit by the
ability of their local utility, actinq as their agent, to buy the
QF power on their bchalf when deing so is econorical.

Moreover, even if the Commissicn had tho

)

require mandatory QF access, such ac
protect consurers to the maxirum ext
PURPA'Ss guaranteed price id -cost) ray be n;z ¥ es syt
kut even greater. tharn, trc [iice that would be re: . -
competitive market in certain circumstances. 191/ In other
words, a state regulatory authority's or non-regulated elactric
utility's ad"‘"'f%'a"\n thP"FlP xtion of avoided ccost ray not
egqual the market price, L15J Uneand i tioned tren-=irsion
access for QFs would only exacerbale pptentzal problems xnhcxe“t
in administrative Goeterninstions of avoided cost that o not 1
on competitive rarkpts. 163 finse the tranerission
couditions in this case aze long=~telnmn, mandatory oF access would
require the Commission to constantly monitor whether
adninistratively aetermined ave.lel Coels in New I Jlangd wiore i1
fact, egual to then current rarvet prices, in craer
that congurITe wai'e rrotected teo t! it o ST ALt U
T rdrinlgtrative kJ gen of coch an underraking woulag e
encrmous., COnly QF access conditicned upon QFs hc‘\.n: the !}
mandatory purchase rights under FUkRPA, cuch '*a' CONSUMETrS ¥
be served with the QF power only if it were c¢c¢ LATING wWith
other supply options, would protect against thxs potentxal in an
administratively acceptable fashion 1{ we had the requisits

ess would not nec rily
nt AB one court noied;
ni

.0'1 -

See Greensbzro Lumber Company v. Georgia Power Company, 643
F. Supp. 1345, 1373 (N.D. Ga. 1986), aff'd, 844 F.2d at 1538
(11th Cir. 1988).

i81/

192/ See generally Docket No. RM88-6-000, IV FERC Statutes and
Regulations § 32,457, 53 Fed. Reg. 9331 (March 22, 1988).

183/ In addition, administratively determined avoided cost can
enly represent an approximation of market price at the time
of decision and, particularly over time can only equal
market price at any moment by chance.

194/ wWhile the QF Supporters argue that competitive market
conditions ir New England prevent forced sales of QF power
at above-market avoided cost rates, they undermine their

© argument by seeking to obtain access to Corridor capacity
without naving to waive this supposedly reaninglece right,
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authority to order this type of access, we would do so because we
believe it would best protect consumers' irterests.

For all of these reasons, we w.l!l not expand eligibility
under the NU Corridor Proposal to include QFs. However, while a
facility may meet the regquirements for QF status, its owner
nevertheless may elect to be an electric utility as defined in
secticon 3(22) of the FPA 185/ rather than have the facility
be treated as a QF. 1If such a facility sells electric energy at
wholetale in intcrstate conroroe, the ¢...or is aleo a pablic
utility. 186/ If the owner of the facility elect: electric
utility status, it may then regu~st vheeling under section 211 ¢
the TFA, 187/ Thus, & (I owner has the option to remain a OF
and seek voluntary transmission from ite local utility or in
effect to waive its PURPA rights by electing to be an electric
utility and thereby cottaining the ability to seek inveluntary
wheeling under the FPA, 1If a facility in New Fngland that would
othervice be a QF elects electric utillity status, 1t would then
be eligible under the NH Corridor Proposal. 198/

The final icsue on eligibility for Cerridor cap SN &
vermont ‘s 1equest for clarification that, in the second-tier
offering of Corrider capacity, Vermont entities will be eligible

lor accese to the entire lersy'. i the Cerridor. Vermont
explaine that, consistent w.in the proposal 2y NU anad KE]
Vervonl entities are eligible 11 the flvey tier for Lniy a

truncated peortien of the Corridor. As wio Jhderstand Verrc
request, Vermont seeks assurance that Verront entities, like
other northern utilitiecs, will also be eligitle for the full

-

485/ Under section 3(22) of the FFA an “'electric utility!
means any person or State agency which sells electric
energy; such term includes the Tennessee Valley
Authority, but does not include any federal power
marketing agency." 16 U.§.C. § 796(22) (1988).

196/ See 16 U.S.C. § 824(b) (1) and (e) (1988).

197/ We are not aware of any requirement in PURPA that
facilities that meet the definition of a QF must sell
power as QFs,

128/ Upon electing such status, the facility would relinguish all
rights given to QFs by PUKPA and the Commission's
regulations and, if tley engage in a sale for resale in
interstate commerce, would have to cemply with all of the
statutory and regulatory obligaticns imposed on public
utilities, including various filing reguirements. In
contrast, under the approach accepted in Opinion No. 364,
QFs would have had to waive only their PURPA rights to
mandatory purchose and aveided cc:t rates.

R e il A
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length of the Corridor in the second tier of eligibility. We see
ne reason for allowing other northern utilities to subscribe to
all of the Corridor in the second tier, but limiting Vermont
entities to only a segment of the second tier capacity. Thus, we
will grant Vermc t's request for clarification.

2. Deadline for Subscribing

The Commission required NU and NEPCO to allow first-tier and
second-tier "“initial offering" subscription periods (each three
months long) for Corridor capacity. 199/ Vermont argues that
the Commission needs to clarify the parties' subscription rights
from the end of the second-tier initial offering period until the
énd of the entire subscription period, j.e,, May 1, 1995,

Vermont asserts that the merged company could interpret the
Opinion as allowing it to subscribe to all capacity remaining
after the second-tier initial offering perind. Vermont argues
that the Opinion should be clarified so that the second-tier
period continues until May i, 1¥%:.

We reject Vermont's argure.t. In the Opinion, the
Commission described the subscription rights under the NH
Corridor Proposal as follows:

If the Corridor capacity is undersubscribed
in the initial offering, NEPCO has reserved
the first right to claim any remaining
Corridor capacity on NU's system "above and
beyond the 200 MW initially allocated to it."
Any Corridor capacity remaining on either NU
or NEPCO's system, which is not subsequevtly
committed by either party for jts own system
use or for service to others, will be mz2de
available to subscribing parties on a ; rst-
come, first-served basis. [200/]

Vermont's purported clarification would nullify thesc previsions
of the NH Corridor Proposal's subscriptiorn scheme. Verwont has
offered no persuasive argument for this restructuring of the NH
Corridor Proporal. The NH Corridecr Propcoual reguires NU and
NEPCO to make 200 megawatts of Corridor capacity available during
the initial offering periods before rese;ving more for
themselves. In our view, that is adeguate.

ARR/ 56 TERC At 62,081 . 0 oo D MR

200/ Id, at 62,036 (footnote omitted). See Ex. 154 at 5.
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i5sues, a comprehensive, consensual approach is preferable to the
cace-by-case approach ctherwise necessary., To iate, however, the
Farties have not yet reached such an agreement. FPanding such an
agreerment, the Commission must decide the merits of this case on
the record presented and cannot dictate in this case the optimal
resolution of all transmission issues for all of New England.
Consistent with the FPA, we have sought to ensure that approval
cf the merger is consictent with the public interest. In liaht
cf the Commission's responsiti.ities under the A, we can do ne
tess tunn is ordered hrore.

HITOAL Peting

R R REON COTAITAehES She Parger To-foshikito L0, &
the tirst %0 days aller consummation of the mer:zsr, from using
TS postemerger voting peower to btlock propused iendnents to tid
KWEFOLL Agrecment which may limit NU's ability t: veto NEPOOI

yr 0 o g . - g
AT a it CGRIL TLee o } 810N

KU aroves that this condition cannot be iussified by any

maisnetl power WU gains by the merger because the “omriseion has

( viones 1he rergey i1h €ther ways to prevernt in enhangement rf

NU's rarket power. 204/ NU also argues that the Commission

 Teriies Thgt REPOOL'E mentars may crLnt this

rondition Ly the 78 perornt vote needed for af: stiva actic
JL'e Management Comm'titee, instead of by tr: 65 percent vnte

HWheSegd -3 norhe NPT  Ayreicant. FInE_ L) M rgu

1 this Congiticoh Taui v sbast e lirmited ¢ that ni''es vate

gannst Lé yuddsed bolw the share that ssuld be ziculeted,

t time Oof & particuliar vote, for the pre-mers:r NU systenm.
Irnis exception would allow NU's voting power tc reflect any
increased share warranted by its own non-merger oad arowth.

ine Commission rejects NU's argument that the NEFOOL voting
condition is unjustified by any cnange in NU's tarket power. A
veto would allow NU te block or handicap other seneration or
transmission options requiring NEPOOL approval. 205/ This
power under NEPOOL, in and of itself, would be a form of enhanced
market power attributable to the merger. The NEPOOL voting
condition is a direct response to this form of enhanced market
power. To the extent the NEPOOL voting condition prevents NU
from using its veto power to block competition, the NEPOOL voting
condition will also prevent NU from limiting the effectiveness of
the other conditions imposed to mitigate NU's enhanced market
power. Thus, the NEPOOL voting condition may help to ensure that

203/ 56 FERC at 62,043-45.

204/ NU Regquest for Rehearing at 8B-90.

- e T e e & T e ~
205/ Fx. 603 at 76-78; Ex. 277 at 10-11, 27; Ex. 477 at 16-19.
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the merged company's enhanced market power is fully mitigated,
and remains so, to render the proposed rerger consictent with the
public interest.

As to NU's argument that an 85 percent vote is needed to
implement the NEPOOL voting condition, the Commission intended no
inference in the Opinion that a 75 percent vote would suffice.

On the other hand, we did not rule in the Orinien, nor 245 we ru'e
here, that an 85 percent vote is needed, We declinre tr .

this iecue at this time, since we fird the ifeene it :
coiressed in the record. We alse fina this iscue not ripe {¢
decision, since there is no irdicaticn that the coiler NERONL
genbers will attusally vote tc inmplercrt thie oap &,

the ouvtoons of ruch a vote rav deperd on whether an &° LEsen?
vote .16 needed instead of a "L percent vote. Until trnen, this
issue is only hypothetical.,

FARL . H% s raject 'S propored nedificatic
vote whatever shatre i1te o." nzo-TONH load ¢iv.il, vould warrant.
While this ~roposal has the superficial rerit of allowing MU ¢h
sare voting share it wouid ke entitled to abrent the merger, the
argument jonoret the meiger's effe~rs. The mirge: }aheat :
entirely new company, oné with a much larger territory, :uJch more
SONETOl of vital Lrarepissicn puthe 251 8 donina ghnre of
fLovet«tere SUTRIVE CRragity. 'This new corpany will
Glranaticeliy enhanced incentives to L:e¢ that power., A VeLo prvey
+N the herfe o this : Jend Stronger corpany is LRy
and Lhteaicning than a veto power in Lhe | ale of pre=meign
Thus,; the mergir's anticompolitive effects questifly the 90-31:)
veto limitation, even 1f the smaller and verker pre-m r M
would have had a sufficient voting share for a veto.

V1. Retirn on Foolty

In the Opinion, the Commission decided the proper return on
equity for the Capacity Interchange Agreements and the SeabrocV
Power Contract. For the Capacity Interchange Agreements, the
Commission summarily affirmed the presiding judge's adoption of
the Trial Staff's recommended ) ' 5 percent return on equity,
rejecting the 14.5 percent retu:n proposed in the agreements.
206/ The Commission also updated the 13.5 percent return to
reflect recent capital market conditions, setting a 13.17 percent
return for the period before the Cpinion's issuence and a 12,93
percent return for the period after the COpinion's issuance.

For the Seabrook Power Contract's first ten years, the
Commission adopted the Trial Staff's recommended 13.1 percent
return on equity, instead of the 12.75 percert return set in the

- --'.{? Lrm ',“" « : W M.. * &
206/ BE FERG at €1,993, €2,050-51.
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be highly leveraged and, with linited exceptions, cannot seek a
retail rate increase for svven years.

NU also argues that the six-year phase-in will reduce North
Atlantic's actual return on equity, that North Atlantic will not
be financially self-supporting for two years and that North
Atlantic has marginal financial indicators for at least its first
SEven ycuwiss g1l/ BC 8l50 clites \.Las.¢w-u) Ly its chief

3

financial ofticer tnat Trial Staff's proposed return on eqgui?

PG e L DN meieh s BROUE WHECEET B8 CTRNCASE LT S nd
e &
A Al .

; s that the vialitTeu 15,70 percent retulli o
Jjustified by FUONH's $1.5 billion write-off ¢ Se Lrook inveg
that v111 not be recovered from ratepavers, 212/ NU arcerts
that th+ Commission wrongly ignored this write=coff and the e»
to vhder it is reflerted in the Cleir~ad return ¢on ¢ouwits part
¢f &n ¢ = 1 £ GTiS 3Cr.a

L afseyts thatr Trial Staff's OC 3 € 18 tlaved : use
iy produdes B negative riilk preriun, with & zscoprmanind retu
eguity “U basis points below harth Atlantic'es debt costs,
2177 NU grates that Trial Staff's own witress teatifisd thet
@ piBitive risk prerium of 200 to 300 basis raints 1s tyg
NU also argues that Toizl _tuff's OCF analysis i. . .o, ourly assur

el £ £, palce fully refiects the risks cf the

acquis:tk;;; adoptez an ur roanabhly low grove? far Wi
fajiled fully to consider the unueus) circumstances of kU, Nnr-h
ptlantic and PERH; irproperly adjusted the cost of eguity fo.
fictation costs; and would nol preduce reasgiable financial

indicators for North Atlantic. 214/

KU &lso attacks Trizl Staff's downward a2dsjustment to its
based DCF results to reflect the lower risk of North Atlantic
compared with NU. 218/ NU argues that, after the merger, it
will be a large, diversified utility serving over 1.5 million
customers in three states, while North Atlantic will be a highly
leveraged start-up company owning a lone asset (Seabrook) with a
troubled and controversial history and having a lone customer
(PSNH) with its own marginal financial indicators. NU also
argues that NU has bond ratings for its subsidiaries of BBB+,

21l 1d. at 80-81.

232/ Id. at 81-82.

€13/ 1d.

QUGN o s,
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1'eview North Atlantic's proposed return on equity using a
traditional DCF analysis. Rather, KU : :3gests that the
Commission should concider the entire set of banxruptcy merger
agreements as a "package" rather than reviewing the
reasonableness of the Seabrook Power Contract in isclation. This
argument ignores the fact that the Corr.cslion summarily affirmed
the presiding judge‘'s rejection of NU's "untouchable package"

arguzent. 220/ 1In fact, as noted in the [nitial 0. . .o.i00,
221/ the Commission has re)evtcﬂ the same arguvent poth on
yehie Jlxug i Lhe oz.,..-; Yix (450 100 il S im

later order grarting clarification °° rehcaring, NU

el

Nz ratesed o new facty or naterizl warzantad
aecision on this 1ssue,

NU accerts that less than one=fourth of the Seabroo)
investment is being reccvercd under the Seabrook Fower Contr

“T" N" glsd =ug:e:ts that the azoerted i#.of
approxinately $1.5 ballion ¢ nreol. Justities z ret on
equ:ty in excess of that sJ,portea threough qtaf{'c D\F anaiysis.
NU appeats Vo Be seeking reoevery, in the forr ¢! an infliated
egquity returh, of "invesl.oil” @Lliils rclat¢i te Soelie:
However, an NU witness explained that NU's 1 Eiilien
Acauigitior price ¢f TERN coul? bo YT o1ven dn»ﬂ is+o three
segrents of aApproxinately: (1) $700 millicn for Seabre~h in
Seabrook Foser Cortracti (2 800 Luliian :c: AN ATPUILLLE
reemices and (3) L5030 million for -r"c ;L il <A asn

225/ KU adpits ihat botl the & .8 ST iar ant Pl

Spabrook assete will be reccvered throuqh retaxx races. P26/
hccordingly, NU will be given the opportunity to eary a rety
equity on every dollar oi ils Se.d billion investient in PSKA.
Furthermore, as we concluded in the Opinion, North Atlantic is
not entitled to claim a rate base greater than i1te $700 mill.
investment in Seabrook as reflected in the Secabrock Powver
Contract.

NU argues that North Atlantic's only source of revenue is
PSNH, which is just emerging from bankruptcy, is highly

220/ 56 FERC at 61,993.
221/ 53 FERC at €5,234.
222/ 51 FERC at 61,481-82, 61,484-85.
223/ 52 FERC § 61,046.
224/ NU Request for Rehearing at 79.

e RS/ EX. 9 at 24, 30; Ex. 239A at 52-53, 64 and 73.

226/ Tr. 1711, Ex. % at 24 and Fx, 1 at 45,
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leveraged, and is prohibited for seven years froa filing for
return on equity changes in r¢tail rates. Accordingly, NU
asserts tnat North Atlantic faces more, not le¢ss, risk than NU.
we disagree. NU's assertion that PSNH's guestionable financial
position in some way diriniches North Atlantic's guarantee of
recoverina all of its costs ic refuted by the terms of the
Seabrook Powcr Contract. The contract provides that PSNH's

ch\s’naf‘-» o FAY Measmebh A% v Ceabheranpy {aa
-~ - & i 3 . - . & - - '

el ‘ected by ¢ recretances, including,
without liwi¥ation, ( s i

-

£ Sy, P el : Lo s Gy
Rrrengerent, Jigligaticy =ir
proceedings relatina _to Buyer, &c¢ller, #2nd
gther Joint Ouncr ©f the Unit, or any
aftiliate therent [ £82

ihe abscluie cbligetion under the fealroch rower Contract for

PSNH to pay al'l of Norih ~Lllantic's oo JIrEUNLY $0. 3 Soatenfs
gervice ferrmils was also described j» the & Harpeh.ore Publice
Utility Conmissicn ptec cr a ‘'bullei-prool' obligativn.
2?8/ PReoarding NU's claim that PSNH'es financial ratioe +i11 he
LELOW INGUBTY; rage ' £ blsch <. mlained th

ot ReF Cinencis et ¢f [Harth

Atiantic an H) i the early y

fellewing reorganiza’ich are not cause for

aléLy pecause of Lhe contraciuLal protectiens

avallable to PSR and Horsh Atlantic snd

because the [financial) ratices will be

gtrengthened over tine . . . . [225/)

NU also asserts that North Atlantic faces more risk than NU
because it has only one customer as its sole source of revenues,
urilike the Yankee companies which sell their output to several
purchasers. However, NU ignores the Commission's precedent of
recognizing the reduced risk of a single asset generating company
due to its contractual guarantee of recovering all of its
expenses through the sale of all of its output to a single
affiliated purchaser. 230/ Also, as discussed in the

227/ Seabrook Power Contract at 9 (emphasis added).
228/ Ex. 239-A at 101.
229/ Ex. 1 at 49-50 and Ex. 209 at 3.

230/ South Carolina Generating Company, Opinion No. 280, 40 FERC

& 4 61,116 (1987). See also Consumer Advocate Division of “the

(continued...)
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Opinion, PGNH's financial viability is further bolstered by
PaNMts cuarantecs 5.5 percent annual increase in retail rates for
each vf the next seven years under PSNH's retail rate agreement
with the State of New Hampshire. 231/ Accordingly, we are

rnot persuaded that the reduced risk faced by North Atlantic due
te thelir contractual guarantee of recovering all of their costs
iz diminished by the financial condition of PSNH.

The lnitial Decision corpared the pre-tax coverage ratio

: sy TwLeta by wBiastics L0 the retil resuiting fr.oo §tatl
! e ndaticy 7 eencluded that Staff's equ ry return eyt
1h ratic thik 48 toe 1t sdsl TR ATIN G TNy : 9 )
: Lains that the aff 't revern €h eguaty will redust
Uliivosonable jre- Lad covelage ratios for Korth Atlantic. 233

However, there is only a slxﬂh* difference between Ncorth
Atla**zf'r pre~tax coverage ratio uf 1.42 resulti nq from Svaf{'s
% eguity, 2 and thr rre-tay coverane ratio of 1.4°

¥ i e

regulting 1rc Kile Tregis A 13 s peycent ireLar? G <3 )

238/ Ir fact, acceording to NU witness Olson, both coverage

réa®ios  (inclucing that ratic produced by No'a own 13.70 peiltamt

raYe-of peturrn o eguity pr.posal) woald be assg R 1 QUL 5 W T

that d*c brlov investment grade., 23&/ Theretore, there 13 no
irsificant difference bo*vren the financial indicators rrodv

g Tr;al Staf{'s reccmmended retur: angd NU's own proposes return.

Fuptnédon, 2 MU witneos Zusch explained:

'Sjince all eof Koo th Atlantic's costs w.ol.

billed to PSNH and these billinos will flow
through the new PENH fuel clause, Scakbrock's
operatling costs will be directly recoverable

— ——— - ———

220/ (+«.Ccontinucd)
West Virginia Public Service Comm'n and the Maryland
Feople's Counsel v, Allegheny Generating Co., Opinion No.
281, 40 FERC § 61,117 (1987), order on reh'a, 42 FERC §
61,248 (1988) (involving only three affiliated purchasers).

231/ 56 FERC at 62,053,

232/ 53 FERC at 65,234.

233/ Ex. 207 at 28-34. As explained by Staff witness Watson, the
pre-tax interest coverage of lonq-torn debt shows the number

of times total annual interest is covered by pre-tax income,
Ex. 623 at 19U,

234/ Tr. 6695.
BaN/ BX. BOT W% BDs e it

2. NE 2P
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from ratepayers for at least ten years
without the need to recover them in separate
general rate proceedings. . . , [Therefore],
the weaker financial ratios of [North
Atlantic and PSNH) in the early years
rollowing reorganization are not cause f{cr
alarm because of the contractual protections
available to PSNH and North Atlantic ani
because the [financial] ratics will be
gtrongrthnorcd over tite &4 that the 4t.l
are healthy when conventional rate regulatic:n
resumes. [(237/)

KU also claims that Staf{'s D7f anzlycis is fatally flawes
because it produces a reccrmrmended return on cauity that ie €0
basic points below North Atluntic's cupposed debt costs, or what
has been referred to as a negative rick prepive=, 23R/ oOtafe
ERpLESicd that "/North Atlantic! hes & higher debt ¢ wst LEC.unE
during the negotiations of the bankruptcy [North Atlantic) was
Tirarced with below=investrent grade bonds® roted "BBE,® i
Staff noted that, "[North Atlantic)'s fir-roip) -~ m3iticn i
Capicled L0 dmprove duling the 1%30-%& period to a level where
its bonde could be upgradad to 'BBB' and thue allow Narth
Atlantic to further reduce its docbt cost." 240/ As Staf:
explaal 3 north Atlantic is not pi»‘-hih;‘.‘ g frer o refint s T
injtial ertedded ¢ebt cost if low:. interests rates 2re &

£he ture. Also, NU cites Staff'e dissever, e ELrat
risk premium of 200 - 300 basis points is typical and NU as::
that this same risk premium range should ke zdopte: for North

.
144

o)

237/ Ex. 1 at 49-50 and Ex. 209 at 3.

228/ The record demonstrates that, in fact, North Atlantic's
estimuted debt cost as of June 1, 1990, is actually 12.70
percent. Ex. 207 at 30-31. When compared with Staff's
recommended return on equity of 13.10 percent for North
Atlantic, the result is a positive, rather than a negative,
risk premium. NU cites to record evidence indicating that
interest rates on 30-year Treasury bonds have increased by
approximately 100 basis points since NU prepared its case-
in-chief on about January or February 1990 due to "very
turbulent market conditions"™ caused Ly the Persian Gulf
crisis. Tr. 6124. Therefore, NU's use of a 13.70 percent
debt cost reflects the addition of about 100 basis points
for increased debt costs during the hearing in this case.

239/ Tr. 6681 and Ex. 209 at 1-2. .
RN RTINS AT 2 PY e . e . , ot

240/ 14, See also Ex. 1 at 48,
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Atlantic. 241/ Fowever, NU itself included a risk premium of

only 105 basis points in its proposed rate of return on equit

242/ Accordingly, we conclude that the reccrd evidence indicates

that the risk premium associated with North Atlantic's return on

equity will also improve over time.

On rehearing, NU also claims that the Comwl'szon failed to
consider record evidence indics. 4 Stali'e TOT ataljess wis
flawed. 243/ All of NU's record cits.ioas rn!e' Lo Lhe
rEYuttal teotimany of KU W% ik - ) B ey 13
Mowever, NU faile *o acknewlcodge that Staff witr: - LEan
revised hey. 8ivegt toctinsiy Jurd e heiing e incor 8

Ated Penulll G Euwaly o z‘_~;'1:~;l‘¢u¢'AaJ B

rebuttal testimony. 244/ .o, Watio . 's revir. o Lestinog

moots a number of NU's arguments.

First, NU asserted that Staff'e anslyeis did not fulls
reflect the risks of the PSRH ac gL ion, - x 10, Nilg
witness stated that "even the risks reflected in NU's {inal plan
are not reflected in Ms, Wateon's dividend yield, £ nce more than
half of the pericd cver which she caleulated the vic
elapsed prior to mia-lecember (1 %} wnen the plan was
finalized.® 2¢%/ V~ruwever, St*'f’f updated dividerd yield
analysls used the six=mon‘*h ;“rio; fror. March L6 august 15!

2467 Second, RU allecus that Staff improperly z= irved iy

return cn equity for flotation c. 7. . Eowe &, Stalf

updated i1ts propezxsd fletalion caet adjustipaont £ the 0.

percent amount referred to in Dr. Olson's retuttsz. testironv to

0.18 percent, 248/ Third, NU asscite th;; staff zdcpted an

unreascornably low expected growth rate o 3.03 pe..«it in its

241/ We note that no party in this proceeding perforred an actu:
"risk premium" analysis to determine the equity return
premium that should be allowed above North Atlantic's dubt
costs.

242/ This amount represents the difference between the proposed
13.75 percent return on equity and the 12.70 percent North
Atlantic debt cost. Tr. 6682,

243/ NU Reqguest For Rehearing at 85-86.

244/ Tr. 6644.

245/ Ex. 207 at 9.

246/ Tr. 6647-48,

i;;é Ex. 207 at;gﬁ 28.

248/ Ex. 623 at 238U,
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Finally, NU argues that the basis for the Commission's
return on equity update inappropriately assumec a dir -t
correlation between ten-yeer ccastant maturity U.S. Treasury
Ponds and equity costs, NU asserts that “(s)uch a one-for-one
correlation clearly does not exist in this case where interest
rates hive been volatile.® 2885/

The Commission has long endorsed the use of ten-year
Conwcant maturity U.S. Traaaury bonds as providing a “good
finencial Andicator of trende In narket costs of capisci."
Le6/ Moreover, with one exception, 257/ we have
conristently uied the ten-year constant maturity U.S. 1 :
bine to updete the coBt ©f eoulty capital orly withan Uhs
of reascnablenese e€steblished based on record evisinge.
ldditionally, as one court noted:

[Elven if we agsune, for the sake of
argument, that ch.nses in reagsonabile ut.i. iy
share returns do not exactly track changes in
bond interest rates, the Suprere Court hLas
nude clear that ‘infirsities' in €& ien
methodelogy are 'not . . . luportant,
previded that the '‘result reached, ' the
timpact ©f the rate order,' cannot 'be said
Le &o unjust and unreascnable.' JFederid
Bower L nmiisin v. Hope Vgl rag Cop Corpaly.,
3l U.B. 8t €02, (251

We belicve our updated return on eguity of 12.5) percent
resuits un @ just and reascnable eguaty return {or Loiih Atlantic
in the Seabrook Power Contract when compared to the range of
reasonableness used by Staff, Trial staff did not determine a
separate range of reasconableness for North Atlantic, but used 2
range of reasonable returns on squity fer NU of 11.61 to 13,55

258/ WU Reguest for Rehearing at 87.

256/ South Carolina Generating Company, Inc., Opinion No. 280, 43
FERC § €' 217 at 61,562-54, reh'g denied, Opinion No. 280-A,
44 FERC ¢4 1,008 at 61,038~39 (1988); New York State
Electric znd Gas Corp., Opinion No. 254, 37 FERC § 61,151 at
61,377~78 (1986). ile NU proffers the Commission's
qonoric rate of return as a better measure for this purpose
than ten-year constant maturity U.S. Tressury bonds, the
Commission has since decided to abolish the generic rate of
return. S8 FERC § 61,013 (1992).

;&;{_Qpiﬂh Elogg;lc go. géwtgﬁq, .’9,;:?9 llqakjb.c. Cir., 1989).
258/ Boston Edison Co. v, FERC, 885 F.2d 962 (1gt Cir. 1989).
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[ percent. 289/ Adjusting this NU-gpecific range by the 40
basis point adjurtment for North Atlantic's lower risk pre ce A
range for North Atlantic of 11.2) to 13.1% percent, a raxje
encompassing our updated North Atlantic return on equity of 12.92
percent.

NU also claims that the Comn;s-ion should not modify the
i proposed return on equity in the Capacity Inteiciviue 2yreeie.ty
T However, we note that NU has raase: no issues on rehea:‘!z that
; Lhave not besn elther rejected above in LMl Jeeddes .3
Contract discussion, or been adeguately uddtc:sod in the 1nitial
Decision and rummarily affirmed in the Cpi lon, Accerding.,,
will deny NU's “equest for rehearing regardirg this Jtous,

The Commission orders:

{A) MARUC's late motion Yo intervene is lierc y granted foi
good cause shown, as discussed in the body of this order,

(B) The requests for rehcaring of Cpirnion No. 34 are
| hereky granted in part end denied in part az cet fo:th in the
body of ‘Lis order.

(€C) WwWithin 1% days after final actis by the state
cormisgions in New Harpshire and Connecticut, Northo:ct Utilities
Service Cornpany shall make a cernpliance 1i1ing with the
Commissicn, inciuding a8 statement either accepting or rejecting
the terms and conditions set forth in the Opinion, as modi’ led @n
the body of this order. If within the aforermentioned pericd 1.
conpliance filing accepting the conditions set farth in Ll
Opinion, as modified in the body of this order, has been made,
Commission approval chall be deemed denied.

| By the Commission., Commissioner Trabandt dissented in part with
| a separate statement to be issued later,

| (SEAL) Commissioner Moler dissented in part with a
| separate statement attached.

lois D. Cashell,
Secretary.

Fuo B Golalh
!

R S e vt G
260/ Tr. 6648.
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