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JOINT INTERVENORS' RESPONSE TO APPLICANTS!
MOTIONS RE: FROPOSED TESTIMONY OF DE.

CARL J, JOHNSON

On 5 June 1984 Applicants filed a "Motion for a Determin-
ation the Joint Intervenors' Proposed Testimony of Dr., Carl J.
Johnson is Inadmissible" and a "Motion for Expedited Ruling®
thereon, arguing in essence that Dr. Johnson's testimony
should be ruled inadmissible in advance of the hearing on
Joint Contentions II(c) and II(e). For the reasons set out
below, Joint Intervenors respectfully request that said mo-
tions be denied forthwith.

The relevant section of the Rules of Preoctice is 10
C.F.B. 2,743(¢c), which provides that:

Only relevant, material, and reliable
evidence which is not unduly repetitiocus
will be admitted. Immatérial or irrelevant
parts of an admissible document will be
segregated and excluded so far as is prac-
ticable.

Applicants focus their attack on the first criterion in this‘
section, to wit, that evidence must be relevant to be ad-

missible., "Relevant is not defined in the Rules of Prasctice.
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An applicable definition of "relevant evidence" is however
provided by Rule 401 of the Federal Bules of Evidence:
"Belevant evidence" means evidence having
eny tendency to make the existence of any
act that is of consequence tc the deter-
mination of the action more probatle or

less probable than it would be without the
evidence, (Emphasis added)

This definition is r»oa’ indeed, particularly in light of the
emphasized language: nnt 'g tendency" or "gome terdency," but
"any tendency." The Advisory Committee's Note elavorates, amd
suggests that any doubts shculd be resolved in favor of ad-
mitting the evidence whose relevance is disputed:

The fact to which the evidence is directed
need not be in dispute. While situations
will arise which call for the exclusgion of
evidence offered to prove a point conceded
by the oppcnent, the ruli should be made
on the basis of such considerations as
waste of time and undue prejudice (see Rule

403), rather than under any general reguire-
that evider ble if dir-

ected to matters in dispute....A rule limiting
missibility to evidence directed to a contro-
versial point would invite the exclusion of

«+snelpful evidence, o t i
cf endle uestions ov on. EEmphasis added)

Furthermore, it 1s clear that the Board is not bound to the
strict rules of evidence as they would apply in formal
judicial proceedings. 10 C.F.R. Part 2, App. A&, V.{(a)(7).

Even assuming for theu hﬁieatargument that it were, and acsuming
that the Board shouldfexclude Dr. Johnson's testimony under
those rules, it is extremely doubtful that prejudicial error
can be predicated upon such a ruling, since the Boar? and not
& Jury is the finder of fact. It is a well-established rule
of appellate review that nothing else appearing the judge
sitting as trier is presumed to have disregarded incompetent
evidence in reaching its decision, except to the extent that
it can be shown by appellant that such evidence was in fact
relied upon., Therefore, unless the Board eventually relies

on incompetent portions of Dr, Johnson's testimony, its ad-
mission is harmless and no substantial right will be affected.
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See Federal Bule of Evidence 1C3. Wwith the foregoing prin-
ciples of law in mind, it is clezr tkzt Dr. Johnson's testi-
mony should be ruled inadmissitle if and only if it is
entirely and absolutely irrelevar: to the iscgues at hand.
Joint Intervenors respectfully su:zait that Applicante have
failed to make such a2 showing.

The issues involved in the rroceeding currently are
whether the Staff should expanc tze time during which the
radionuclides released during nor-al operation should be
considered for health effects, spscifically limitation to
annmual doses and effects and incremental impacts. In addi-
tion, the absorption in/adsorpticz to of radionuclides on
coal fly ash is at issue. Oprder of 27 Januarg 1984, Dr.
Johnson has proffered testimony relevant to these issues in
at least the following respects: Jr, Johnson's testimony
regarding ‘he alpha recolil phenozsnc; relates directly to
the size of particles ard their eiscrption/absorption to

coal fly ash, as well as providirs oo information on
Joint Intervenor's general positis -1y radionuclides
have been omitted from the Str sideration. S8e Advisory
Committee Note to Federal Rule idence 401, Johnson's

testimony relative ¢0 alpha reco.. 2150 is relevant to the
effectiveness of the Shearon Harris filtration system, and
clearly shows that the projectiors made fcr that system are
inaccurate. To the extent that Joint Intervenors iid not
bring this argument forward in their response to Applicants
cummary disposition motions, Joir: Intervenors respectfully
submit (1) that they did not have t-is information in hand
and that time, and (2) that the pctential health effects of
even minute releases of these racionuclides are such that
the Board should reconsider its rricr ruling on the matter.
Tn this respect, Johnson's testimcny relative to the experi-
ments with degs and microcurie actunts of plutonium is
relevant to thz extent of the threz< to exposed individuals.
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Dr., Johnson has 2lso testified regarding the absence of the
majority of the ectinide group from the releases considered.
Aprlicants argue that this is irrelevant because of the
Board's apparent conclusion that Np-239 will be the only
significant actinide alpha-emitter relczsed, Motion at 9.
Even assuming this to be uncontrovertedly estab.ished, John-
son's testimony regarding the significantly higher impacts
on specific organs is relevant to Joint Intervencr's contention
that the Staff has underestimated the incremental impact. In
addition, Joint Intervenors note that other emitters, &g_
Pu-241 (beta), are indicated by Johnson's testimony asfbeing
considered in the Staff's analysis. In this respect it is
clearly relevant, Therefore Joint Interver»re respectfully
request that the Eocard rule that Dr. Johnson's testimony is
relevant and admissible and deny Applicants' motion.

Applicantes helpfully point out tiat an expedited ruling
on their motion will possibly save Joint Intervenors the
trouble and expense of bringing D. Johnson to Baleigh. However,
this suggestion, while well-meant, is inappropriate, since
Joint Intervenors intend to have D, Johnson at hearing to
assist them with cross examination in any event.

Therefore, Joint Intervenors respectfully request that
Apolicants' motion be denied.

Bespectfully submitted,

Daniel F. Head
For Joint Intervenors
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