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STATE OF TEXAS' MEMORANDUM ON
PROPOSED STANDARD FOR LITIGATING
ALLEGATIONS OF INTIMIDATION

In determining what standardé is to be applied in adjudicating
what has come to be termed the intimidation issues in this pro-
ceeding, the Board must keep one central legal point firmly in
mind: the Applicant bears the burden of persuasion "of proving
compliance with all applicable Commission regulations. . ."

Consumers Power CO. (Midland Plant, Units 1 and 2), ALAB~-283, 6

AEC 331, 345 (1973) kemphasis added). It necessarily follows that
the Applicant bears the burden of persuading the Board that it has
complied with the criteria set forth in 10 C.F.R. Part 50,
Appendix B.

In order to press the matter, hgyevet, the Intervenor must

procduce evidence which would make a prima facie case favorable to

its position on the intimidation issue. See Midland Plant, id.
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The current concern of the Board about adjudicatory standards

apparently derives from some uncertainty over what a prima facie

case is.

Given the purpose of Appendix B to have guality assurance
programs operating which provide reasonable assurance that, as
built, a nuclear facility will be operated without endangering the
public health or safety, it seems that the Intervenor's prima
facie case need consist of the introduction of evidence which, if
ultimately persuasive,l would establish that: (1) some QC in-
spectors (or those other employees whose actions have implications
for quality) were made aware of statements, incidents, or acts
carried out by management or those acting in its stead which a
reasonable person could interpret as discouraging the full perfor-
mance of a QC inspector's duties; and (2) the duties of those QC
inspectors, in terms of assuring the ultimate safety of the Flant,
were significant.

If the Intervenor produces evidence on each of these ele-
ments, then the burden of persuasion ought to rest with the Appli-
cant to demonstrate that: (1) the incidents or acts did not occur:
or (2) even if the incidents or acts did occur, the QA/QC program
overall still was conducted in such a way that there is "reason-
abie assurance"” that the Comanche Peak plant can and will be oper-

ated safely.

1 At the prima facie stage, the question of whether introduced
evidence 1s persuasive should not be addressed by the Board.




In using the foregoing standard, the Board should reject the
Applicant's proposal that the intent of the alleged intimidator to
intimidate is a necessary precondition to establishing that an
incident of intimidation has occurred. It is true that the
actor's intent in such a situation is a meaningful fact for the
Boarcd's consideration, but it is meaningful for an issue at least
partially separate from the quality assurance one.? Focusing on
the actor's intent would distract the Board from the essential
qual ity assurance gquestion and misdirect its attention to internal
motivations and away from external actions. Furthermore, such a
focus on the actor would tend to icnore the all important
perceptions of those QC inspectors who directly or indirectly were
made aware of what the actor did or said. The mosaic of the effct
of those actions or statements, not the intent of any individual
actor, is the crucial aspect of the intimidation issue.

In connection with how the Board should evaluate the guestion
of whether, once the burden of persuasion has shifted to it, the
Applicant has shown that the proven incidents of intimidaticn do
not undermine its whole quality assurance program to such a degree
that there is insufficient assurance that the public health and

safety vill be protected, the Board should recall one of its
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2) It is meaningful in the Boardé's consideration of the issue of
the Applicant's "character," which is one of the "fundamental re-
quirements" for the Applicant to establish. Houston Liggting &
Power Co. (South Texas Project, Units 1 and 2), Partial Initial
Decision, at 8 (March 14, 1984).




earlier approaches in these proceedings. In its Memorandum anc

Order on Quality Assurance for Design, dated December 28, 19233,

the Boarcd pointed out at page 70 that unexpiained problems =ha<

are i1n themselves relatively isolated raise "serious guesticns'

about the entire plant
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