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[ - Censc=e2s PoOVaRr't reii.ity SC Bet: the 2%:.
eadline vasr cenfirzes in January 1%E° vien PDechiel previtss
Consumers Power witl an updated cest ani schedule forecas:,
knowr. ar Forecast €, which declared thit Consurmers Pover weould
be unable to complete the Midland Nuclee: Facility until 1965,
The Bechtel forecast alsc projected that total plant costs
would be $2.1 Billion rather than the §1.¢7 billien previcusly
estimated,
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tice it toe) this putlic pessticr, Comsumers Fower gonoliufel
rtermally on Fey §, IEID, thet 'ec gemerall: egree Vi Belito.
potr on schedulc ant coss.’

4:. On June 25, 19:l, iz further the eonzealment ¢f
its inadility tc meet the 198: ce:ilime, Conmsumers Power Cirecstes
Bechtel to prepare a nev consiruciion schedule under which the
pidland Nuclear Facility would be in operation by July 1884,

This date, which shortened the Eechtel estimate by one year,

was announced for the specific purpose of, among other things,
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sveilatle 3 Dow until eassy Ferruer hiS

It ealy Fatruesy, $svricirs Fover agt:
cealed {rci Liov the sxistence €7 4L s.thl TO terminete
Instead of edzitting 3ts inat:ilaty te veet the deadlin:  J<o

surers Fover notified Dow

released until April.

Consumers Fower to provide "meaningful written assurance'
the 1964 deadline would be met.

thet

On Feb:uary 1E,

¢ nev schedule woulé met e

1983, Dow reguestel

Pover once again refused to admit its inability to meet the
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Btadis ANS SRBTENALE £115 ltTrenys Keong aths

resuiy ¢£ the neglige:c: ¢! Senfo ot FPowesr S5 the jat:

and cczpaction of the f:1l oo the ridlend Nuclear Ferii:s 1t
ané its imprudent checice of remediil Deasures wWnacIeptii.t ¢
the Ni{, Consumers Power placef 3dteelf in o positiorn vrirely

rexoval anéd replacement c¢f the deficient fill eculd nct =

accorplished without desolishing the nuclear facility. insumers
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ViELRn I Consumerr rvee Gl wanelTy L S8EY, the WRT Lanisi

Senswrer: Fower 83F (11 fef g.ility strszante infrsciiont

TLIELes L0 the meglisisy Smsselissics ¢f bhessing: ventslaisine

Tl dir-ConlItIONINT eqUipment. TVe verrs Jater, ef Fedbruam
+88: O PRL dRposes & eivii pesiity o EIaL C0L o Bempuviecs
SEBLTANCE Fresran.
§3. Or Decexder 2. 1882, i: the face of mounting
pressure {rom the Kil, Consurers Fowe:r rslted all monesoilis.
safety-related constructicn because ¢! :is comtinuing imat:ilaty
to manage construction in a corpetent &nd licensadle manner.
Jurisdiction over the project has beer assigned tc the NRC
Cffice of Special Cases, an office specially created to review
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Fower ant the pumerser nrerolved Jicensir: ang safes: T.esiions
that have resultel, the Fidland Nuclear Facility mey never bhe
cerpieted and an any event it certainly vwill not come intc
commercial operaticn befcre 1886 at the ezrliest and 2t 2 cost

of less than $6.0 billicn. The Midland Nuclear Facility, if

completed, would produce energy at & commercially unreascnable
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Sow Cesanded o Teview of 8 large rocer of Conszels Fower
dorberss never Yefore poovidad e Dov. » pordics £ wiich Rave
aov Ykt prodeced. The dnsoceris conlisy WAt M cEntinaTes and
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| et diiegaticry of pazatTaphi i-ET are hevel;

FRRldeges £1L SEEceTiIanet Y SeiurNstE,

%, 2% &b} gelevars tapes Cereumess Fover ovwel Liv 2

L |

uty t¢ refzasr frcr making material mistepresenteticn: Lade
he Cenheral 2ccee~eny, Cerrocirs Pover 1.8t cvel the €.%)
effirmesivels % gisclose oo ¢ currert lasis &il Taterieal
information wiich could sigm:facantly effect Dow's righti: &nd
ebligetions under the Genera. Agreerent. Eerause of the
fiduciary releticnship oved by Consurers Fower to Dow, Censumers
Pover was reguired to adhere to an evern higher standard cf full
and fair disclosure than would ordinarily be applicable.
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i metlerial misrepreceri:ii. iy ent Nom-@liEllTIores wWhign srroce:
Do+ tc enter intec the 1¢T: Lenersl Agreemect

3. ToLes erier Wk sxecutieon £ i 1576 Geres:i.
hgreement, Consumer: Fo.:: tngages ar CngIir . Zislepresentii.c:
and non-disclosures fcr th: purpcee of conseirling froz Dow
eaterial informetior corsesming the cost ans scheduling of the
project.

€. That the fcregoing meterial rmisrepresentaticn

and non-disclosures were relied upon by Dov to its detriment.
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Aztigle «'Z: cf the Oerizi. Agreement, 2t vell o
under Jtr f:guciary cilisiiions, to eveid izyrudent
expenditurer S as tC rinizize the agsregate cost of
the price of steam to Dov,

€. Consurers Foeer was further reguired
under Article 1(C) ©f the General Agreement, as well
as under its fiduciary obligations, to keep Dow
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getions under the Ceneral Ajreezent.
4. Consirezs Fower w03 furiler slject tc an
isplied otligation urder the SCerneral Ajreeczent te
exercise good faith, &ue care ang reascratle dil:igzence
in the perforzance of i%s contra-tuial etligatiens.
€3. AS previgusly a.ieged, Uzscezs Fower Rus
Tepuatedly viclated each of the foreg-ing legal erligstien
snfividually and esilectively these #0ticmg coortitute Falerias
Erescles of the General Ajreezent, ertitling Sov te cancel oll
\
FATACEIES Boatratt e¥litanicy B S5a Borert AnI gravireia |
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1 8 B CAREESAST ‘BESE: LEt ER besl ETEEESHT N
Genezal Agreezen:
B. Skt Consguney: Fover Bas Sateriet s Fresshet 1=
SiSaciary Butims ovel o
c THLL Y Tersss o ihe Ieseg: iy Tresthes cf
Senscrers Pover's corwriciiel and fiduciar (.iier %6 Dov.
Genezal Agreecent sh2ule t: =2 &5 eanselics &2 all zespainic:
ctligztions cf Dov urder th+ General Agreer -- are gischarce:
B Thet Dot i1 antatiee toogust s.rakpr ang atiss

Tionkl reliel ar wrir ce.r: should deer §uic -2 preper. idmslui
But not limited to recovery c¢f damajes res.:w:: 7 {rom Censuvel:
Fover's wrongful conduct in:ziuding msre tha: [:0,000,000 expences
by Dov in direct reliance cr. Consumers Powe:'s faithful adheren:

to its legal obligations.
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4. he sllegaticns of jarazrazhs 1-57 are heredy
realleged and incorperated by refezence.

65. All rezairning contiract obl:gations ef Dov should
be excused by reascn of the failire of funZarental assumpticns
upen which ccoantract perforzance was tased, including Consurers
Foeer's inalility to cemplete the Mifliang Nuclear Focility. As
8 resylt, Dov's perforranice te purcrase stear ras become cone-
meseially dpzrecticalie resouse ©f the occurrease of supers
Ven.ng contingencies wILch were not willin the contexzlation of

L FAried &t Wt tive SNe GENATE, MrTenzant wWar mrelfuied iz

L ot AERADETIRL WA AR £is Brey
VESEY T - B dnt Sty walh S5 B voettet s
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A B L3 - X el TS aeit

¢ REECEES Rt R Foars ova

SRt €0 SHihE penetreriel ki 43 %t Pavt Lt Lares"
Shter B TREL BBE JGED fot VEiv D anf e aricts
EESATENANT SLERS LR RSTIVAL)

¢ ot BEBUPTIICS TRAT TR poant viuli be

CENRTIUSLLY WARRIL B TearInii ¢ Sime BT & CONETTiiLd?

TOABETRL .t ©o8%:

WADRETORE, Dev pravs Wi the Coust &l ulse L5t legi.
gights ef the sarties asr follow:

2. Dovw's contract ctl:zations to puschest stea”
have been frusireted cr renderec commercially irpracticel by
the failure ¢! fundamental assurytions upon which the leneral
Agreement was based.

B. The fuilure of these fundamental assu-riions

-~

were not caused by any actions of Dow.
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sentation and non-discleosures in violaticn of Dow's commern law

Tights. As the direct and proxirmate result cof Consurers Fower's

fiilure timely to disclese its inadility to complete the plant

for commercial steam operation Frior to December 31, 1984, Dow
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A. et te the ertent the Ceneral Agreerent :5 not

othervise Jegally discharged, Dow fas preorerly exercised s !
right tc terminate under Artic.e $(B)(1).

R Thes Coteuzessy Prwal's crzmonieations to Tow
CINTAITInG the Cionesipl crecation Cate fer process S5l warle

fraifeiert, BigTRedirg. and ir vislatier f Ecnsimerr Fowir's
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Kgs IEieg

73. T sllegaticn: c¢. jasagraghs 1-57 aze hersby
realleged anc incorporated by relerence.

72. Consumers Fowe: f.riher owed to Dow at all
relevant timer & duty to exertire due care and to proceed in @
competent, wcrkmanlike manner ¢ its part or on the part of its
egents in the planning, supervicicn and construction of the

Midland Nuclear Facility.
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Mr. James G. Keppler i ‘
Regional Director L__f i
Nuclear Regulatory Commission oL FiL

Region 111
799 Roesevelt Road
Glen Ellyn, IL 60137

Dear Mr. Keppler:

As 1 advised you late yesterday afternoon by telephone, the Dow Chemical
Company notified Consumers Power Company that it was exercising "its right of
termination, effective immediately, by reason of Consumers Power's inability
to meet the commercial steam operation date as defined in Section 9(B)1 of
the General Agreement." 1 first learned of this action by Dow Chemical as a
result of a telephone call at approximately 4:30 PM yesterday from Mr. Wayne
M. Hancock, General Counsel of Dow Chemical Company. Mr. Hancock advised me
that Dow's written notice of termination and a copy of the complaint filed
against Consumers Power Company in the Midland Circuit Court had been hand-
delivered to Mr. James W. Cook's office in Jackson at 4:00 PM yesterday.

Mr. Cook was at the Midland Plant site.

I am enclosing copies of the notice of termination and the Complaint for
Declaratory Judgment. In summary, the Complaint for Declaratory Judgment asked
that the General Agreement be cancelled and all remaining obligations of Dow
under the General Agreement be discharged. In addition, Dow is seeking damages
from Consumers Power Company in the arount of $60,000,000.

Obviously in the short time which has been available, Consumers Power Company
has not fully evaluated the impact of the Dow Chemical Company's notice of
termination and declaratory judgment action, We do not agree with the allega-
tione coatained in the declaratory judgment complaint and will deny the same.
As to construction of the Plant, we are continuing on the schedule we have
previously announced.

I would be pleased to respond to any further questions you may have regarding
this situation.

Yours very truly,

oy

JBF:1 ;
Enc. ‘“S\-1li!‘5631

CC: Harold R. Denton
JDSelby
JWCook




<> DOW CHEMICAL USA.

MIDLAND, MICHIGAN 48840

July 14, 1983

Mr. James W. Cook

Vice President

Projects, Engineering and Construction
Consumers Power Company

1945 West Parnell Road

Jackson, Michigan 49201

Dear Mr. Cook:

Pursuant to Section 9(E) of the June 21, 1978, General
Agreement between Consumers Power and The Dow Chemical
Company, notice is hereby given that Dow exercises its
right of termination, effective immediately, by reason
of Consumers Power's inability to meet the commercial
steam operation date as defined in Section 9(B)l o& the
General Agreement. This notice of termination is given
with full reservation of Dow's legal rights, including
the attached Complaint for Declaratory Judgment And
Other Relief which Dow will be filing today in the
Circuit Court for the County of Midland, Michigan.
Should Consumers Power wish to discuss this notice or
the matters raired in Dow's Complaint, Dow stands
willing to do s

Sincerely,

—-==C. .

R. A. Gaska anager

Specialty Prggucts Manufacturing,
Energy & Utllities

47 Building

Attachment
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AN OPERATING UNIT OF THE DOW CHEMICAL COMPANY



STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MIDLAND

THE DOW CHEMICAL COMPANY,

Plaintiff,
COMPLAINT FOR DECLARATORY
v. JUDGMENT AND OTHER RELIEF

CONSUMERS POWER COMPANY, File No. 83-00- -CK~

N - - - -

Defendant.

Herbert H. Edwards (P13112)
and Kirkland & Ellis
Attorneys for Plaintiff

A. Introduction
b By this Complaint and based upon the facts

alleged herein and based upon its information and belief,
plaintiff, The Dow fhemical Company, seeks a declaratory judg-
ment declaring its legal rights and obligations with respect to
the June 21, 1978 General Agreement for the sale of steam to
Dow by defenua:t, Consumers Pcwer Company, from its Midland
Nuclear Facility currently under construction. Specifically,
Dov seeks a declaration that all obligations of Dow under the
General Agreement are cancelled and discharged because of
Consumers Power's fraudulent misrepresentations and non-
disclosures, Consumers Power's material breaches of its con-
tractual and fiduciary obligations to Dow, and Consumers
Power's inability to complete the Midland Nuclear Facility
within any reascnable time or cost. Alternatively, if Dov's
obligations are not deemed to be completely cancelled and
discharged, Dow seeks a declaration that any termination payment
required under the 1978 General Agreement must be substantially

reduced by virtue of Consumers Power's wrongful conduct. Dow



further seeks a declaration that it is owed damages arising
from Dow's expenditures of more than $60 million in reliance on
Consumers Power's fraudulent misrepresentations and non-
disclosures as well as such further and additional relief as

the Court deems just and proper.

B. The Parties

2. The Dow Chemical Company (“"Dow") is a Delaware
corporation headguartered at 2030 Dow Center in Midland, Michigan.
Dow is a diversified international manufacturer of a wide range
of chemicals and other products, including industrial chemicals
and raw materials, specialty and agricultural chemicals, and
consumer products. Since Dow's founding in 1897, one of its
principal manufacturing complexes, currently referred to as the
Michigan Division, has also been located in Midland. Dow
currently manufactures approximately 100 major products at its
Midland facilities and employs approximately 7,800 people in
the Midland, Michigan area.

3. Consumers Power Company ("Consumers Power") 1is a
Michigan corporution whose principal business is the sale of
electricity and natural gas to a service area comprising most
of the State of Michigan, including Midland. Consumers Power
is the largest utility in Michigan and its revenues in 1982
exceeded $2.7 billion.

€. Jurisdiction and Venue

4. Personal and subiect matter jurisdiction of this
Court is founded on Sections 600.601, 600.60%5, and 600.711 of
the Michigan Compiled Laws and the Michigan General Court Rules
of 1963. An actual controversy exists between Dow and Consumers
' Power and Consumers Power is a Michigan corporation carrying on
a continuous and systematic part of its general business in

Michigan.



8. Venue properly liez in the C.rcuit Court for the
County of Midland under Section 600.1621(a) of the Michigan
Compiled Laws because Consumers Power conducts business and

maintains a place of business in Midland County.

D. The Prior Contracts Between Dow And Consumers Power
6. In the operation of its Midland, Michigan manu-

facturing facilities, Dow requires a continuous, reliable and
economical suppl!y of process steam. At all relevant times,
Dow's Michigan Division has owned and operated its own powver-
houses to supply its steam needs.

7. Beginning in(%ééé} Dow and Consumers Power
engaged in discussions about the possibility of Consumers Power
supplying steam to Dow irom a nuclear plant it was planning to
construct. As proposed, the Midland Nuclear Facility would
consist of two nuclear steam supply systems, one of which (Unit
1) was designated to supply steam to Dow. As an inducement to
Dow to discontinue its own production of steam and to rely in
the future on steam from Consumers Power, Consumers Power
indicated to Dow that the Midland Nuclear Facility would be
capable of producing 4,050,000 pounds of steam per hour on a
continuous, economical, and reliable basis as required by Dow.

8. At all relevant times, Consumers Power held
itself out to Dow as capable of constructing the Midland
Nuclesr Facility in a wvorkmanlike, safe and licensable manner.
<hat such construction would proceed without undue delay, and
that Consumers Powver would undertake the project without incur-
Ting unreasoneble or isprudent expenditures. Consumers Power
also advised Dov that Bechtel Power Corporation (“"Bechtel")
would be the architect-engineer and construction manager for

the project. On or about December 13, 1967, Consumers Pover



and Dov executed an initial General Agreem~~t under '‘hich
Consumers Power agreed to supply steam to Dow on completion of
the Midland Nuclear Facility (the 1967 Contract®).

9. Under the 1967 Contract and at all times since,
Consumers Power has retained sole responsibility for the design,
construction, operation and maintenance of the Midland Nuclear
Facility. Dow has no right of ownership, control or direction
over the plant and Consumers Power has reserved to itself the
exclusive right to make changes in the concept, design, con-
struction and operation of the plant at any time and to whatever
extent it deems desirable.

10. Because of Consumers Powver's complete control
over and superior knowledge of the design and construction of
the plant, Dow has placed its complete faith, trust and confi-
dence in Consumers Power. Because of the complete trust and
confidence which Dow has placed in Consumers Power and because
of the exclusive control exercised by Consumers Power ~ver all
phases of the project, Consumers Power has occupied a fiduciary
relationship to Dow, in addition to its other obligations under
the parties’' agreements. In recognition of Consumers' fiduciary
obligations, at all relevant times, Coasumers has had an express
contractual obligation to keep Dow fully informed of all material
facts that would significantly affect the cost of steam to Dow,
including projected cost and scheduling information.

11. Pursuant to the 1967 Contract, Dow and Consumers
Pover entered into a separate contract on January 30, 1974,
governing the calculation of Dow's steam cost (the "1574 Steam
Contract”). Under the 1967 and 1974 agreement, relying on
Consumers Power's cost estimates, the parties agreed that upon
completion of the Midland Nuclear Facility, the cost of steam
to Dow would be based on that portion of the total plant design



and construction costs devoted to the facilities for ge-=rating

and delivering steam to Dow. This portion of costs is referred
to in the contracts as the Allocated Steam Investment Under
the contract formula, increases in the cost of the plant and
delays in the plant's completion increase the cost of steam to
Dow.

12. In 1%67, Consumers Power estimated that the
Midland so~lear Facility would be completed prior to 1975 at a
cost of $256 millau> After 1967, the Midland Nuclear Facility
wvas subject to continuing scheduling delays and cost increases
such that by September 1976, Consumers Power was predicting
that it would complete both units by March 1582 at a total

project cost of $1.67 billien.

E. The 1978 General Agreement

13. As a result of these schedule slippages and cost
increases and of disputes over the continued validity of the
then existing contracts, Dow and Consumers Power undertook late
in 1977 the negotiation of an entirely new agreement. A funda-
pental concern to Dow during these negotiations was to obtain
from Consumers Power a firm date by which Consumers Power would
complete the plant. Dow's need for such a date stemmed in
large part from the continuing adverse effect on Dow's Michigan
Division of the uncertainty as to when and at what cost the
Midland Nuclear Facility would be completed. This uncertainty
had had substantial adverse effects on the Michigan Division by
preventing Dov from making long-iange plans regarding the
products to be manufactured at Dow's Midland facilities,
Michigan Division employment levels, and capital projects,
causing a reduction in Michigan Division operations.

14. Because of these concerns, Dow made it known to
Consumers Power from the start of the negotiations that it was

of critical importance to Dow that Consumers FPower make full




disclosure of accurate, reliable and up-to-date cost and
schedule information. Furthermore, if Consumers Power were
unable to complete the Midlaad Nuclear Facility by a firm date,
Dow wanted the express right to terminate any obligations to
purchase steam. In the course of the negotiations which began
in 1977 and concluded in June of 1978, the p‘rtiol therefcre
agreed that all prior agreements be cancelled and that a new
General Agreement be executed.

15. On or about June 21, 1978, Dow and Consumers
Power entered into the General Agreement, attached hereto as
Exhibit A (the “"General Agreement"). Under the General Agree-
ment, Consumers Power undertook to supply up to 4,050,000
million pounds of process steam per hour to Dow upon completion
of the Midland Nuclear Facility. The General Agreement further
provided that the cost to Dow of the steam would be based on
the Allocated Steam Investment, reflecting a portion of the
costs of constructing the facility, but that Dow would have no
obligation to pay Consumers Power for steam until the Midland
Nuclear Facility attained commercial operation for steam
generation as defined in the General Agreement.

16. Recognizing the past history of the facility,
the parties agreed to specific provisions intended to protect
Dow from further cost increases and completion celays. For
exanple, under Section 1(B) of the General Agreement, Consumers
Power promised to “use its best efforts to place Unit 2 of the
Generating Plant in commercial operation for electric service
on or about March 1, 1981 and to place the entire Generating
Plant in comme:cial operation for process steam service and
electric service on or about March 1, 1982." Under Section
4(C)(4), Consumers Power further agreed tc “avoid imprudent
expenditures” and to “use its best efforts to optimize the
capital investments includable in the Allocated Steam Invest-

ment.*



17. Under Section 9(B)(1) of the General Agreement,
the parties agreed that if Consumers Powver became uﬁible to
declare the Midland Nuclear Facility in commercial operation
for process steam by December 31, 1984, then Dow would be
entitled to terminate the contract and pay Consumers a termina-
tion fee no larger than one-half of the prudently incurred
Allocated Steam Investment expenditures as of the date of
termination.

18. Under Section 1(C) of the General Agreement,
Consumers Power undertook to keep "Dow currently informed
whenever practical concerning Consumers Power's construction
schedules, the progress of engineering design and construction,
and proposed changes in engineering <¢sign, construction and
operating and maintenance practices and procedures that will
significantly affect the aggregate cost of process steam service
to Dow."

F. Consumers Pover's Fraudulent Misrepresentations
And Non-Disclcsures in the Negotiation of the
19768 General Agreement
19. During the contract negotiations in 1977 and

1978 leading up to execution of the 1978 General Agreement,
Consumers represented to Dow that it knew of no construction
problem or other circumstances that would prevent it from
placing the Midland Nuclear Facility in commercial operaticn by
March 1982. Immediately before the execution of the contract,
Dow specifically requested disclosure ol any information
adversely reflecting on the status, cost or completion of the
project. Consumers Power assured Dov that it knew of no “sur-
prises” or any other adverse and undisclosed informaticn about
the project. These representations were intended to and did in
fac* induce reliance on the part of Dov in executing the Ceneral
Agreement in June 1978.

-Te



20. Consumers Power's representations concerning the
absence of adverse and undisclosed information were false.
Specifically, Consumers Power knew prior to the execution of
the General Agreement that the Midland Nuclear Facility was
being constructed on improperly placed and compacted fill and
that these scils problems and other construction probleas
described hereafter likely would prevent Consumers Power from
meeting its target schedule. Consumers Power thus misrepre-
sented to Dow the status of the project and, in addition,
concealed material information from Dow with the intent to
induce Dow to enter into the General Agreement.

21. The scils problems concealed from Dow arose from
Consumers Powver's decision, because the Midland Nuclear Facility
is located on the flood plain of the Tittabawassee River, to
Taise the level of the site by depositing and compacting more
than 30 feet of fill. Rather than constructing foundations
using underpinnings, pilings or other established techniques to
rest the weight of the plant structures on bedrock or the
undisturbed and compacted glacial deposits underlying the site,
Consumers Power decided to place plant structures directly on
top of the f£ill.

32 . Among the structures were vital safety installa-
tions such as the emergency diesel generator building, the
suxiliary building, storage tanks for emergency cocling water,
service water pump structure, and numerous underground pipes
and cables carrying cocling water and vital control systems.
Because these structures would rest in whole or in part on
fill, proper placement and compaction was essential to prevent
the fill from settling under the weight of the structures.
Excessive settlement and/or differential degrees of settlement
of the fill can create serious unsafe conditions in any con-
struction project and are of particular concern in a nuclear

pover plant because they can cause blockage or rupture of pipes
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and cables carrying cocling water and electricity essential to
the plant's safe operation.

23. On the basis cf an engineering study completed
in 1969 by the firm of Dames & Moore, Consumers Power adopted
detailed specifications and procedures governing the fill to be
used on the site and how it would be deposited, compacted and
tested. Among other things, the specifications and procedures
called for:

(a) Use of specified kinds of unmixed, cohesive
£ill such as clay in areas containing
safety-related structures:

(b) Regular testing of fill for moisture
content before and after placement on the
plant site;

(c) Contreol over the thickness of each layer of
£i11 as it would be deposited on the sife;

(d) Use of qualified rollers and other compac-
tion eqQuipment to apply the necessary
amount of compaction pressure on each layer
of £fill to achieve proper compaction;

(e) Testing of the compacted fill at specified
intervals to ensure that the required
degree of density necessary to prevent
settlement had been achieved;

(f) Full-time supervision of all fill opera-
tions by a qualified geotechnical engineer.

24. Placesent of the fill on the plant site took
place from 19"~ through 1977. Consumers Power failed to
observe any of the previously identified controls or other
standards of reascnable care and prudence. Instead, Consumers
Power proceeded with the placement of the fill knowing that
there was not proper supervision, that improper fill was being



used, that the fill had been insufficiently compacted, and that
false or misleading test results were being relied ﬁpon to
certify the fill as meeting standards of the U.S. Nuclear
Regulatory Commission ("NRC"). Dow was not informed of any of
these problems by Consumers Power at any time prior to the
execution of the General Agreement.

25. In 1977, the administration building was con-
structed on the defective fill and excessive settlement occurred
immediately. By August 1977, portions of the foundation of the
administration building had settled up to 3-1/2 inches in one
month. An informal investigation conducted by Consumers Power
later in 1977 and concealed from Dow confirmed that there were
serious deficiencies in the fill underlying the entire site,
including the fill on which vital safety-related structures
vere about to be constructed. The results of this investiga-
tion, as well as all other facts known to Consumers Power
concerning the negligent and improper fill placement, were
concealed from Dow.

26, The 1977 Consumers Power investigation was
limited to an examination of the fill in the vicinity of the
administration building and a perfunctory test of two other
portions of the site. Even this inadeguate review revealed
that there had been systematic errors in the placement and
compaction of the fill. Among other things, the investigation
at the administration building site found *voids" or pockets of
air in the fill ané unbroken lumps of clay up to 3 feet in
diameter, demonstrating that the fill had not been compacted,
contrary to Safety Analysis Reports certified by Consunmers
Pover to the NRC.

27. To examine the entire safety-related portion of
the site, Consumers Pover conducted only one test boring. As a

matter of prudent engineering practice, a single boring was
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insufficient to determine the safety of fill over the complete
site. Contrary to representations in the Safety Aﬁalysxn
Reports submitted to the NRC that unmixed cohesive fill had
been used in safety-related areas, this single test demonstrated
that Consumers Pover had improperly used random fill censisting
of mixed clay, sand and other materials with varying properties.
Consumers Power's representations that unmixed cohesive fill

had been used in the safety area were later determined by NRC
officials to be material false statements.

28. Both before and after executicn of the General
Agreement, Consumers Power's reports documented that random
fill vas improperly used throughout the safety area and that
the fill had not been adequately compacted to NRC safety
standards. More than 600 separate tests taken during the fill
work had shown that the fill was insufficiently compacted but
vere overruled or disregarded, vhile numerous instances of
“passing" tests contained results which upon further examina-
tion revealed degrees of compaction physically impossible to
achieve. At least three “audits" conducted by Consumers Power
during the period 1974 to 1977 also verified numerous instances
of failure to meet proper procedures or specifications, but no
disclosure was made to Dov or to the NRC.

29. By at least the end of December 1977, the senior
management of Consumers Power knew or should have known that
the fill on which the Midland Nuclear Facility was being
constructed was patantly inadequate for construction of a
nuclear power plant and potentially unsafe. Notwithstanding

this information, Consumers Power made the conscious decision

not to disclose this material information to the NRC. Consumers
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Pover also made no disclosure to Dow duting—ihc negotiation of
the General Agreement. Instead, Consumers Power decided to
proceed with construction of the diesel generator building and

)le



other safety-related structures on the fill, thcrcyy creating
the false and misleading appearance during the negotiations
that construction was proceeding normally.

30. At the time the GCeneral Agreement was executed,
Consumers Powver was also aware, but did not disclose to Dow,
that non-soils construction problems would affect its ability
to fulfill its obligations under the General Agreement. Con-
atruction delays caused by engineering changes, work stoppages,
and continuing failures to follow proper procedures and specifi-
cations were of such magnitude that Consumers Power decided in
June 1978 to forego its usual practice of adopting a new schedule.
Such a forecast, if properly prepared and disclosed, would have
revealed Consumers Power's inability to meet the March 1981 and
March 1982 completion dates represented tc Dow in the General
Ajreement.

3. In reliance on Consumers Power's misrepresenta-
tions and non-disclosures during the 1977-78 negotiations
regarding the status of the project, Dov executed the Ceneral
Agreement. Had Dow known the true situation, it would not have
signed the General Agreement.

G. Consumers Power's Misrepresentations And
Failures To Disclose

Since Execution Of The General Agreement

32. Since June 1978, Consumers Power has engaged in
an ongoing pattern of misrepresentation and concealment from
Dow of the true impact on cost and schedule caused by Consumers
Power's negligence and willful misconduct in designing and
constructing the plant. Specifically., this ongeing fraud
constitutes a material breach of Consumers Power's contractual
and fiduciary obligations and justifies cancellation of Dow's
obligations to perform under the GCeneral Agreement. In addi-
tion, Consumers Pover's concealment from Dow of the true cost

and schedule was intended to prevent Dow from exercising its
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right to terminate the GCersral Agreament as described here-
aftar. Moreover, as the direct and proximate result of
Consumers Power's concealment of the true status and schedule

of the project, Dowlpg‘kincutrod millions of dollars in expenses,

including more thai $60|million expended to construct its

facilities to receive steam from Consumers Power. Dow has done
80 in reliance on the misrepresentations of Consumers Power
regarding the status of the project. Had Dow been informed of
the continuing delays and construction problems at the project,
or Consumers Power's inability to meet the December 31, 1984
deadline, Dow would not have incurred these costs.

33. Prior to execution of the General Agreement,
Consumers Power began construction of the diesel generator
building and other safety-related structures. By July 22,
1978, scarcely a month after the execution of the General
‘Agreement, settlement of the diesel generator building already
exceeded 1-1/2 inches as compared to a total safety allowvance
of three inches over the 40-year projected lifetime of the
Midland Nuclear Facility. Nevertheless, Consumers Pover decided
to continue construction and to conceal this information from
Dow, despite the General Agreement provisions regquiring Dow to
be advised of such significant events.

34. By August 18, 1978, settlement of portions of
the diesel generator building had reached f{our inches, exceed-
ing the safety limit, even though the building was still enly
approximately half complets. On August 23, 1978, Consumers
Power suspended construction of the diesel generator building
and other safety structures and notified the NRC. At the same
time, recognizing that its previous schedule estimates were no
longer valid, Consumers Power decided again to delay prepara-
tion of a cost and schedule forecast for the project because
soils problems and other uncertainties prevented any realistic
forecast from being made. Despite its duty teo disclose this

«ll.



significant developnent to Dow, Consumer: Pcuer f3iled to do
s0.

35. Following the August 23, 1978 suspension of
construction, Conviwers Power conducted another investigation
vhizh confirmed lhot theie had been systematic and gross neg-
ligence in the plocement and compaction of fill underlying the
entise site. The investigation concluded that essentially all
moisture and density tests conducted during the placement and
compaction of the fill had been improperly performed. As later
summarized in a July 1979 report prepared by Bechtel, “there is
no rationel means of determining which test results are valid
and vhich are not.*

36. Despiie the overvhelming evidence that the fill
underlying the z:te was inadeguate and potentially unsafe,
Consumers Posct elected on or about December 1978 to resume
covatruction of the Midland Nuclear Facility. Consumers Power
¢id so in th2 face of express warnings Irem» NRC officials that
Consumers Power was proceerding at its own risk. Consumers
Power also decided not to xsmove =ind replace the unsafe fill
bit instead teaporarily siled sard on portions of the site in
an attempt to cumpact the defective fill. Consumers Pover was
specifically warned by NRC officials that they had not approved
this procedure or the resumpticn of coastructioen.

87. In December 1978, Consumers Power reguested
Bechte.i «u assess the imp2ci on , .Ant corpletion of soils
remedial work. In April 1979, B:chtel informed Consumers Power
that there w»u1d be at leas® an cighi-month delay in the fuel
load date vz Unit 2 and » {ive-wenth delay for Unit 1. Sub-
seq. ant sched changes showsed that the target dates Consumers
Power Lad he. /t to Dow wers na longer valid. These included
a July 1879 Bechtel report and a Novemuer 1979 Cousumers Power
schedule, both of which identified further slippage in the
echedule. <9till further =z)ippagn became inevitable when Consumers
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Pover's investigation of the fill confirmed that the remerdial
soils measures it had taken were inadeguate and thoé years of
sdditional delay would be necessary to devise and implement
further remedial measures.

38. On December 6, 1979, the Nuclear Regulatory
Commission issued an order finding that there had been a
*breakdown in Quality assurance related to soil construction
activities under and around safety-relsated structures and
systems." The NRC also found that Consumers Power had made
material false statements in certifying its compliance with
fill procedures outlined in the Final Safety Analysis Report.
The NRC determined that there remained an “unresclved safety
issue concerning the adeguacy of the remedial acticn to correct
the deficiencies in the scil construction under and around
safety-related structures and systems”. Consumers Power was
therefore ordared to terminate all further soils related work.

39. It vas abundantly clear by at least the end of
December 1979, in light of the NRC corder, that Consumers Power
could not meet the General Agreement's target completion dates.
Furthermore, Consumers Power also knew or should have known
that it was unable to meet the December 31, 1984 deadline for
commercial steam operation in view of the fact that the major
structures of the facility were resting on thirty feet oif
irfadequate and unsafe fill and the NRC had rejected the remedial
measures which Consumers Power had taken.

40. Consumers Power's inability to meet the 1984
deadline wvas confirmed in January 1980 when Bechtel provided
Consumers Power with an updated cost and sch- jule forecast,
known as Forecast 6, which declared that Consumers Power would
be unable to complete the Midland Nuclear Facility until 1985.
The Bechtel forecast also projected that total plant costs
would be $3.1 billion rather than the $1.67 billion previously
estimated.
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4]. Despite its knowledge that it cov'A n~ complete
the project by 1984, Consumers Power decided to conceal from
Dow its inability in order to prevent Dow from terminating the
General Agreement under Section 9(B).1). Thus, Consumers Power
publicly stated that it refused to accept Bechtel's estimates
for plant completion. At the same time, however, Consumers
Pover performed internal studies disclosing that its principal
alternatives were (i) either to complete the nuclear facility
in May 1985 and assume the risk that Dow would terminate the
General Agreement; or (ii) to terminate construction and either
vrite-off the project or convert it to coal-fired power.
Consumers Power recognized that if Dow were to exercise its
right to terminate under Section 9(B)(1), Dow's termination
payment based on costs incurred as of April 1, 1980 would be a
maximun of §185 million. Had “onsumers Power disclosed to Dow
that it could not meet the 1984 deadline, Dow would have term-
inated the contract.

42. On or about March 5, 1980, Consumers Power
decided to continue construction of the Midland Nuclear Facility
and fabricate an artificial schedule purporting to show that it
could complete the project before December 1984, thereby depriving
Dow of its right to terminate. Pursuant to its March 1980
plan, Consumers Power thereafter took the public position that
it intended to find ways of shortening the schedule. At the
time it took this public position, Consumers Power concluded
internally on May 5, 1%80, that “"we generally agree with Bechtel
both on schedule and cost."

43. On June 25, 1980, to further the concealment of
its inability to meet the 1984 deadline, Consumers Power directed
Bechtel to prepars a new construction schedule under which the
Midland Nuclear Facility would be in operation by July 1984.
This date, which shortened the Bechtel estimate by one year,

vas announced for the specific purpose of, among other things,
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preventing Dov from exercising its right to tcrnin!;: the
General Agreement.

44. In order to effect the continuing concealment,
Consumers Power and its agent, Bechtel, agreed on July 10, 1680
that in all statements and documents prepared "for public
consumption,* they would refer to Consumers Power's "current
project schedule" dates purporting to show that the 1984 covn-
mercial steam operation deadline could be met. At the same
time, it vas agreed for internal purposes to use the true
schedule vhich recognized that the 1984 deadline would not be
met.

45. Dow wvas not informed of the true schedule.
Instead, at all times between July 10, 1980 and April 11, 1983,
Consumers Pover assured Dow that the plant would be in commer-
cial operation by December 31, 1984. Throughout this peried of
deception, Jonsumers Power knew or should have known with each
passing day that the 1984 deadline was ever more unattainable,
but refused publicly to acknowledge these facts.

46. For example, on Ncvember 9, 1982, Consumers
Power called a press conference to discuss the plant's schedule
at wvhich a Consumers Power official specifically denied that
the schedule contrived for public consumption would not be met.
Following the press conference, on November 15, 1982, Consumers
Pover informed Dow that no new completion dates would be made
available to Dow until early February 1983.

47. In early February, Consuners Power again con-
cealed from Dow the existence of its right to terminate.
Instead of admitting its inability to meet the deadline, Con-
sumers Power notified Dow that a new schedule would not be
released until April. On February 18, 1983, Dow reguested
Consumers Power to provide "meaningful written assurance" that
the 1984 deadline would be met. On March 7, 1983, Consumers
Pover once again refused to admit its inability to meet the
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1984 deadline and instead responded that "April will be the
earliest time we can give you the benefit of our considered
judgment on cost and schedule.”™

48. Not until April 11, 1983 did Consumers Power
finally admit to Dow that Unit 2 would not go into commercial
operation before February 1985 and that completion of Unit 1
would be delayed until August 1985. Consumers Power further
estimated that the total cost of the project would be $4.43
billion, an increase of more than $1 billion over its previcus
estimates. By virtue of the April 1l announcement, for the
first time Dow possessed the ungqualified right to terminate
under Article 9(B)(1l) of the General Agreement.

H. Consumers Power's Other Material Breaches
And Negligence In The Performance

Of the 1978 General Agreement
49. The misrepresentations and non-disclosures R Mo

alleged above constitute material breaches of Consumers Power's
contractual and fiduciary duties. In addition, Consumers Power
has since June 1978 committed other material breaches by failing
to use its best efforts to complete the plant and by failing to
avoid imprudent expenditures in the design and construction of
the Midland Nuclear Facility. Consumers Power has also negli-
gently and willfully failed to exeicise due care in the con-
struction of the Midland Nuclear Facility.

50. Since 1978, Consumers Power's mismanagement of
the Nuclear Facility project has resulted in repeated schedule
delays and inordinats cost increases. Among other things, as a
iesult of the negligence of Consumers Power in the placement
and compaction of the fill on the Midland Nuclear Facility site
and its imprudent choice of remedial measures unacceptable to
the NRC, Consumers Power placed itself in a position whereby
removal and replacement of the deficient fill cculd not be
accomplished without demolishing the nuclear facility. Consumers
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Power then adopted a costly and untested underpinning program
invelving tunneling under existing structures and installing
new foundations, further adding to the delay and expense of the
project.

51. NRC officials have described the magnitude and
complexity of the underpinning program as eguivalent to building
a third nuclear reactor on the site. Under present construction
schedules released by Consumers Power, the earliest the under-
pinning program can be completed is in 1985. As a conseguence,
more than eight years of delay in the Midland Nuclear Facility
will have elapsed from the August 1977 detection of settlement
at the administration building. During this same period,
Consumers Power's estimates of the cost of the nuclear facility
have increased by nearly $3 billion.

$2. Continuing quality assurance problems at the
Midland Nuclear Facility have resulted in the NRC's concluding
that there is no reascnable assurance that Consumers Power will
construct a nuclear facility that meets NRC reguirements for
licensing for commercial operation. For example, since the
underpinning program began, the NRC has ordered the work to be
halted at least twice because cf negligence and lack of super~
vision by Consumers Power. On January 7. 1981, the NRC fined
Consumers Power $38,000 for quality assurance infractions
related to the nogligent installation of heating, ventilating
and air-conditioning equipment. Two years later, on February 8,
1963, the NRC imposed a civil penalty of $120,000 on Consumers
Pover for yet another breakdown of its quality assurance program.

53. On December 2, 1982, in the face of mounting
pressure from the NRC, Consumers Power halted all none-secils,
safety-related construction because of its continuing inability
to manage construction in a competent and licensable manner.
Jurisdiction over the project has been assigned to iie NRC

Office of Special Cases, an office specially creatrd to review
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the most troubled nuclear projects. Because of its own negli-
gence and mismanagement, Consumers Power has been subject to
increased scrutiny and investigation by the NRC, leading to
further increases in the plant's cost and unreasonably delaying
its completion.

54. In light of the continuing history of Consumers
Power's negligence, guality assurance breakdowns and other
failures, there is no reasonable prospect that Consumers Power
will complete the Midland Nuclear Facility at a reasonable cost
and vithin a reasonable time, if indeed the plant will ever be
finished. 1t now appears likely that the NRC will order a
reinspection of virtually all plant systems and will regquire an
independent third-party verification of design and construction.
Such actions will require at least a year of further delay and
additional substantial cost increases by themselves. Because
of the history of serious safety and other problems di::;;:;ia
to date, it is reasonable to expect further delays and cost
incxcasolT—I;_;;E—;;;;;ﬁ;hf~in;;;ﬁ;tion of constr;:;ion, to
result from any additional inspection of the Miiland Nuclear
Facility and the discovery of additional material defects
concealed thus far from Dow.

$5. Based on the present status of the Midland
nuclear facility and its past history, Consumers Power's April 11,
1983 cost and schedulr forecast was itself a continuation of
Consumers Power's pattern of concealment and misrepresentation.
Because of the continuing negligence a.nd recklessness of Consumers
Power and the numerous unresolved licensing and safety questions
that have resulted, the Midland Nuclear Facility may never be
completed and in any event it certainly will not come into
commercial operation before 1986 at the earliest and at a cost
of less than $6.0 billion. The Midland Nuclear Facility, if

completed, would produce energy at a commercially unreasonable



cost contrary to the assumptions on which the Ceneral Agreement

was premised.

1. Dow's Termination Of The General Agreement
56. Tollowing Consumers Power's April 11, 1983

announcement, Dow undertook to determine the reasons for Con-
sumers Power's failure to complete the Midland Nuclear Facility.
Dow desanded a review of a large number of Consumers Power
documents never before provided to Dow, a portion of which have
nov been produced. The documents confirm that a continuous and
systematic practice of misrepresentation and nond.sclosure has
been perpetuated by Consumers Power in derogation of its obliga~-
tion to keep Dow fully and accurately informed of all material
facts cencerning the project's cost and schedules.

7. Accordingly, for all of the reasons described in
this Complaint, Dow served notice on Consumers Fower that it
was terminating the General Agreement pursuant to Section
9(B)(1) and reserving its rights to pursue its legal remedies
under this Complaint.

COUNT 1
Fraudulent Misrepresentations and Non-Disclosures

8. The allegations of paragraphs 1-57 are hereby

realleged and incorporated by reference.

$9. At all relevant times Consumers Power owed Dow a
duty to refrain from making material misrepresentations. Under
the General Agreemert, Consumers Power alsc owed the duty
affirmatively to disclose on a current basis all material
information which could significantly affect Dow's rights and
obligations under the General Agreement. Because of the
fiduciary relationship owed by Consumers Power to Dow, Consumers
Power was required to adhere to an even higher standard of full
and fair disclosure than would ordinarily be applicable.
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60. As previcusly alleged, Consumers Power has
engaged in an ongoing series of material misrepresentations and
non-disclosures, in disregard of its common law, fiduciary and
contractual duties, beginning as early as 1377 and continuing
until at least the date of this action. Said misrepresentations
and non-disclosures were intended by Consumers to be relied
upon. and were relied upon, in inducing Dow to enter into the
1978 General Agreement. Thereafter, Consumers Power's misrepre-
sentations and non-disclosures were calculated to prevent or
delay Dow from exercising its legal right to terminate the
contract and were also designed to conceal Consumers Power's
negligence and incompetence in meeting its obligations to
construct a nuclear generating plant in a safe, efficient,
vorkmanlike manner waile avoiding all imprudent expenditures.
Dow did in fact justifiably rely to its detriment on these
misrepresentations and non-disclosures which were false and
misleading by, among other things, expending over §60,000,000

as a direct and proximate result.

WHEREFORE, Dow prays that the Court adjudge the legal
rights of the parties as follows:

A. That during the negotiations leading up to the
execution of the 1976 General Agreement, Consumers Power engaged
in material misrepresentations and non-disclosures which induced
Dow to enter into the 1978 General Agreement.

B. That after the execution of the 1978 General
Agreement, Consumers Fower engaged in ~ngoing misrepresentations
and non-disclosures for the purpcose of concealing from Dow
material information concerning the cost and scheduling of the
project.

€. That the foregoing material misrepresentations
and non-disclosures were relied upon by Dow to its detriment.



D. That by reason of Consumers Power's wrongful
conduct, the General Agreement shculd be and is lcq;lly cancelled
and any and all obligations of Dow unde: said General Agreement
are discharged.

E. That Dow is entitled to such further and addi-
tional relief as this Court shall deem just and proper including
actual damages in excess of $60,000,000 as well as punitive and
exemplary damages and reasonable attorneys' feus.

11
Material Breach of Contract and of Fiduciary Duties

61. The allegations of paragraphs 1-57 are hereby
realleged and incorporaied by reference.

62. Consumers Prver owed Dow the following duties
under the General Agreement and by reason of the fiduciary
relationship between the parties:

a. Consumers Power was reguired under
Article 1(B) of the General Agreement to use its best
efforts to attain commercial operation of Unit 2 for
electric service by March 1, 1981 and to place the
entire generating plant in commercial operation by
March 1, 1982. This contract obligation, as well as
its fiduciary obligation, required Consumers Power at
minimum to proceed with all phases of construction
and licensing with due diligence and in a non-negligent,
vorkmanlike manner so as to achieve these dates;

b. Consumers Power was required under
Article 4(C) of the General Agreement, as well as
under its fiduciary obligations, to aveid imprudent
expenditures so as to minimize the aggregate cost of
the price of steam to Dow;

¢. Consumers Powver was further required
under Article 1(C) of the General Agreement, as well
as under its fiduciary obligations, to keep Dow
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currently inforr~¢ of all material facts which.would
significantly affect the cost or timing of .. obli-
gations under the General Agreement.

d. Consumers Power was further subject to an
implied obligation under the General Agreement to
exercise good faith, due care and reasonable diligence
in the performance of its contractual obligations.

63. As previously alleged, Consumers Power has
repeatedly violated each of the foregoing legal obligations.
Individually and collectively these actions constitute material
breaches of the General Agreement, entitling Dow to cancel all
remaining contract cbligations. As the direct and proximate
result of Consumers Power's material breaches, Dow has suffered
substantial financial injury including the loss of over
$60,000,000 expended in reliance on the General Agreement.

WHEREFORE, Dow prays that the Court adjudge the legal

rights of the parties as follows:

A. That Consumers Power has materially breached the

General Agreement.

B. That Consumers Pover has materially breached its

fiduciary duties owed Dow.

C. That by reason of the foregoing breaches of

Consumers Power's contractual and fiduciary duties to Dow, the
General Agreement should be and is cancelled and all remaining
obligations of Dow under the General Agreement are discharged.

D. That Dowv is entitled to such further and addi-

tional relief as this court should deem jurt and proper, including
but not limited to recovery of damages resulting froa Consumers
Power's wrongful conduct including more than $¢0,000,000 expended
by Dow ir direct reliance on Consuvers Pover's faithful adherence
to its .2gal cbligations.

-24-



e~
\

'_‘Q‘:m. ¥T 11
Excuse by Reason %f Failure

damental Ass on

64. The allegations of paragraphs 1-57 are hereby
realleged and incorporated by reference.

65. All remaining contract obligations of Dow should
be excused by reason of the failure of fundamental assumptions
upon vhich contract performance was based, including Consumers
Pover's inability to complete the Midland Nuclear Facility. As
a result, Dow's performance to purchase steam has bacome com-
mercially impracticable because of the occurrence of super-
vening contingencies which were not within the contemplation of
the parties at the time the General Agreement was executed in
June 1978, including:

&. The assumption that the fill upoen
which the plant structures were to be erected vas
adequately compacted and suitable for construction of
the Midland Nuclear Facility;

b. The assumption that the plant was
capable of being constructed so as to meet the target
dates of 1981 and 1982 for Unit 2 and the entire
generating plant respectively.

€. The assumption that the plant would be
constructec within a reasonable time at a commercially

reasonable cost.

WHEREFORE, Dow prays that the Court adjudge the legal
rights of the parties as follows:

A. Dow's contract cbligations to purchase steam
have been frustrate? or rendered commercially impractical by
the failure of fundamental assumptions upon which the General
Agreement was based.

B. The failure of these fundamental assumptions

-

vere not caused by any actions of Dow.



c. Dow is entitled to = Z22zlaration Liat asll of its
remaining obligations under the General Agreement are excused.

COUNT 1V
Calculation of Termination Payment
' Nine o e 1978 nera r nt

66. The allegations of paragraphs 1-57 are hereby
Tealleged and incorporotcd by reference.

67. To the extent that its obligations under the
General Agreement are not legally discharged on one or more of
the grounds set forth in Counts 1-111, Dow notified Consumers
Pover that it has exercised its ungqualified right to terminate
in accordance with the provisions of Article 9(B)(1) of the
General Agreement.

66. Although Consumers Power acknnowledged for the
first time on April 11, 1983 that commercial operation for
process steam would no. occur prior to December 31, 1984, it
knew or had reason to know of its inapility to meet this dead-
line at least as early as December 1979.

69. Consumers Pover's false representations and
nondisclosures concerning its ability to meet the December 31,
1984 commercial operation date were designed to prevent, and in
fact did prevent, Dov from exercising its termination rights
under the General Agreement. Consumers Power thereby sought to
increase by many hundreds of millions of dollars the eventual
termination charge which Consumers Power would claim that Dow
vas required to pay.

70. The foregoing actions of Consumers Power are in
breach of the fiduciary obligations owed Dow as well as the
Ceneral Agreement and further constitute fraudulent misrepre-
sentation and non-disclosures ir viclation of Dow's common law
rights. As the direct and proximate result of Consumers Pover's
feilure timely to disclose its imability to complete the plant
for commercial steam operation prior to December 31, 1984, Dow
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bas incurred substantial expenses which would not have been
incurred had Consumers Power timely disclosed this inability.

WHEREFORE, Dow prays that the Court adjudge the legal
rights of the parties as follows:

A. That to the extent the General Agreement is not
othervise legally discharged, Dow has properly exercised its
right to terminate under Article 9(B)(1).

B. That Consumers Power's communications to Dow
concerning the commercial operation date for process steam were
fraudulent, misleading, and in violation of Consumers Power's
contractual and fiduciary obligations to Dow.

C. That in computing the termination charge, to the
extent that payment is not otherwvise excused, said termination
charge shall be computed on the basis of a termination date at
least as early as December 1979 when Consumers Power became
unable to complete the plant for comme-cial steam operation
prior to December 31, 1984.

D. That in computing the termination charge, to the
extent that payment is not othervise excused, said termination
charge shall be reduced by that amount of expensas incurred by
Dow since at least as early as December 1979 whi.ch would not
have been incurred had Consumers Power timely disclosed its
inability to complete the plant for commercial steam cperation
prior to December 31, 1984.

NeSTiqence

71. The allegations of paragraphs 1-57 are hereby
realleged and incorporated by reference.

72. Consumers Power further owed to Dow at all
relevant times a duty to exercise due care and to proceed in a
competent, workmanlike manner on its part or on the part of its
agents in the planning, supervision and construction of the
Midland Nuclear Facility.
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7. Consumers Fower has breached its duty by failing
to exercise due care in a competent, workmanlike manner in the
planning, supervision and construction of the Midland Nuclear
Facility. Consumers Pover's actions have instead reflected a
willful disregard for the rights of Dow and constituted reck-
lessness or at minimum negligence. Dow has suffered serious
financial injury as the direct and proximate result of Consumers
Power's failure to exercise due care including the loss of over
8$60,000,000.

WHEREFORE, Dow prays that the Court adjudge the legal
rights of the parties as follows:

A. That Consumers Power owed a ducy to Dow to
proceed in a competent workmanlike manner and with due care in
the planning, supervision and construction of the Midland
Nuclear Facility.

B. That Consumers Power has willfully disregarded
and vioclated the aforementioned duties and through negligent
conduct has caused Dow to suffer serious financial damages in
excess of $60,000,000.

€. That Dow is entitled to recover its damages as
tpo result of Consumers Power's reckless and negligent conduct
together with such further and additional relief as this Court
shall deem just and proper including punitive and exemplary
damages *together with reasonable attorneys' fees.

Remigius A. Gaska

Manager, Specialty Products Manufacturing,
Energy and Utilities

Michigan Division

The Dow Chemical Company
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STATE OF MICHIGAN
S§S.

N

COUNTY OF MIDLAND

On this l4th day of July, 1983, before me perscnally
came the above-named Remigius A. Gaska and made cath that he
has read the foregoing Complaint by him subscribed, and knows
the contents therecf, and that the same is true of his own
knowledge or, on information and belief, he believes it to be
true.

Notary Public

My Commission expires

LAW OFFICES OF HERBERT H. EDWARDS, P.C.

By:
ert H. war )
2612 Ashman
P.O. Box 1883
Midland, Michigan 48640
(517) 631-5811

KIRXLAND & ELLIS

By:

“Samuel A. Haubold

Of Counsel:

William R. Jentes

James A. Goold

Lavrence E. Strickling
Thomas D. Graber
KIRKLAND & ELL!S

200 East Randolph Drive
Chicago, Illinois 60601
(312) 861-2000

Wayne M. Bancock

Thomas J. Cresswvell

THE DOW CHEMICAL COMPANY
2030 Dow Center

Midland, Michigan 48640

Dated: July 14, 1983



