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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSIOffy [ ,y,y,y

NAMo
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

)
In the M6tter of )

)
OHIO EDISON COMPANY ) Docket No. 50-440-A

) 50-346-A
(Perry Nuclear Powcr Plant, Unit 1, )
Facility Operating License )
No. NPF-58) ) (Suspension of

) Antitrust Conditions)
THE CLEVELAND ELECTRIC ILLUMINATING )
COMPANY ) ASLBP No. 91-644-01-A
THE TOLEDO EDISON COMPANY )

)
(Perry Nuclear Power Plant, Unit 1, )
Facility Operating License )
No. NPF-58) )

(Davis-Besse Nuclear Power Station, )
Unit 1, Facility Operating License )
No. NPF-3) )

)

APPLICANTS' ANSWER TO CLEVELAND'S
MOTION TO AMEND THE SCHEDULE FOR

SUMMARY DISPOSITION MOTIONS

On January 16, 1992,=the City of Cleveland filed a Motion

, requesting the opportunity to submit a reply to the answer that
|
| Ohio Edison Company, The Cleveland Electric Illuminating Company-

and The Toledo Edison Company (collectively " Applicants") will

file to a cross motion for summary disposition by Cleveland on
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the issues of res iudicata, collateral estoppel, laches and law-
of'the case. Applicants have no objection to that request.1!

Respectfully submitted,

DMG hnM /C DL
James P. Murphy Deborah B. Charnoff 4"

Colleen Conry
SHA9, PITTMAN, POTTS &

SQUIRE,- SANDERS & DEMPSEY TROWBRIDGE
1201 Pennsylvania Avenue, N.W. 2300 N Street, N.W.
Washington, D.C. 20044 Wash 4ngton, D.C. 20037
(202) 626-6600 (202) 663-8000

counsel for The- Cleveland Elec- Counsel for Ohio Edison Company
tric' Illuminating Company and
The Toledo Edison Company

-Dated: January 24, 1992

M /0214/006DBC.92

1/ For the record, Applicants would like to make clear that
their concurrence with. Cleveland's request should not be
interpreted as a concurrence with various characterizations
in Cleveland's pleading, e.o., "that Applicants have essen-
tially defaulted" on Cleveland's procedural issues. Cleve-
: land Motion at 3; see also proposed Order submitted by
~ Cleveland at 2-(" Applicants' f ailure to address the (second'
legal] issue"). The Licensing-Board's. schedule specifically
anticipatad parties other than theEApplicants might file
cross-motions, and provided for their filing on-March 9. It
also anticipated a subseauent answer by Applicants to the
cross motions,- due on April 127. In short, Applicants'
approachLhas been fully consistent'with the sequence of fil--
-ings specified by the Licensing Board. Furthermore, it)
would be highly irregular, if not: bizarre if, as Cleveland
appears to suggest was the case, Applicants had been
regr ired to anticipate motions by their opporents and file a
response thereto before ever seeing the motions. Applicants
suspect.that the truth of'the matter is that through over-
sight, Cleveland did not earlier request the opportunity t.o
reply to answers to its cross-motion. This is not a griev-
ous mistake, and Applicants have no objection to Cleveland's
belated request.
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)
In the Matter-of )

'

)
. !

OHIO EDISON COMPA'IY ) - Docket'No. 50-440-A-
) 50-346-A

(Perry Nuclear Power Plant,_ Unit 1, )'
Facility Operating License )
No. NPF-58) ) (Suspension of-

) Antitrust Conditions) <

THE CLEVELAND ELECTRIC ILLUMINATING )-
. . COMPANY- ) ASLBP-No. 91-644-01-A-

THE TOLEDO EDISON COMPANY ) ;

) .;
(Perry-NuclearlPower_ Plant, Unit 1, )

,

- Facility Operating License ) ,

.No. NPF-58). . _ )
. (Davis-Besse Nuclear Power' Station,- )
-

Unit-1, Facility Operating License' )-
No.- NPF-3) )

) ~

CERTIFICATE-OF SERVICE -

.. ILHEREBY.' CERTIFY that on this 24th_ day of January, 1992,-a copyL '

of theEforegoing' Applicants?1 Answer to Cleveland's Motion to

Amend the Schedule for Summary Disposition Motions was-' served by

first class: mail'' postage prepaid on=each of the following:

Samuel J~'Chilk
Secretary of the Commission::

- U.S. Nuclear Regulatory Commission
. .11555 Rockville Pike'

~ Rockvi'.Je,_ Maryland 20852; '

Ch*cles Bechhoefer !

Atomic Safetyidnd Licensing Board Panel
2 - U.S. Nuclear: Regulatory Commission

_,
_ __

4350LEast WestLHighway, 4th Floor-
Bethesda, Maryland -20814
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G. Paul Bollverk, III
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
4350 East West Highway, 4th Floor
Bethesda, Maryland 20814

Marshall E. Miller, Chairman
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
1920 South Creek Boulevard
Spruce Creek Fly-In
Daytona Beach, Florida 32124

Joseph Rutberg, Esq.
Sherwin E. Turk, Esq.
Steven R. Hom, Esq.
Office of the General Counsel
U.S. Nuclwar Regulatory Commission
11555 Rockville Pike
Rockville, Maryland 20852

Mark C. Schechter, Esq.,
Janet Urban, Esq.
Transportation, Energy and

Agriculture Section
Antitrust Division
Department of Justice
Judiciary Center Building
SS5 Fourth Street, N.W.
Washington, D.C. 20001

June W. Weiner, Esq.,
Chief Assistant Director of Law

William M. Ondrey Gruber, Esq.,
Assistant Director of Law

William T. Zigli, Esq.
Assistant Director of Law

City Hall, Room 106
' 601 Lakeside Avenue

; Cleveland, Onio 44114
.i

Reuben Goldberg,- Esq.
Channing ;*,. Strother, Jr . , Esq.
Goldberg, Fieldman & Letham, P.C.
1100 Fifteenth Street, N.W.
Washington, D.C. 20005

D. Biard MacGuineas, Esq.
Volpe, Boskey and Lyons
918 Sixteenth Street, N.W.
Washingtor., D.C. 20006
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Philip N. Overholt
Office of Nuclear Plant Performance
Of' ice of Nuclear Energy
U.S. Department of Energy, NE-44
19901 Germantown Road, Room E-478
Germantown, Maryland 20585

Kenneth L. Hegemann, P.E.
President
American Municipal Power-Ohio, Inc.
601 Dempsey Road
P.O. Box 549
Westerville, Ohio 43081

David R. Straus, Esq.
Spiegel & McDiarmid
1350 New York Avenue, N.W.
Suite 1100
Washington, D.C. 20005-4798
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Sh;M, PITTMAN, POTTS & TROWBRIDGE
23b0 N Street, N.W.
Washington, D.C. 20037

~i (202) 663-8000
.i
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