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to Submit Prefiled Rebuttal Testimony)

The evidentiary hearing in this civil penalty
proceeding is now scheduled to begin on February 11, 1992,
with the expectation that it will be concluded by March 6,
1992. After that date, a number of the witnesses for
licensee Alabama Power Company (licensee or APCo) will be
unavailable due to their needed involvement in a scheduled
eight-week refueling outage at APCo's Farley facility. On
the afternoon of January 21, 1992, the Board and APCo
counsel received telefaxed copies of an NRC staff "Motion
for Extension of Time to File Rebuttal Testimony and Request
for Expedited Consideration." In this motion, the staff
asks for additional time to file its written testimony in
rebuttal to APCo's +irect written testimony. The staff also

states that favorable action on its extension request will
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require that we po~*none the start of the hearing until
after the refuelin, utage. The licensee opposes the
staff's request in all respects.

We afforded each litigant an opportunity to present
arguments regarding the pending motion during a telephone
confereanc: cenducted on the morning of January 22, 19%2.
kfter carefully considering the positions of the parties. we
grant the staff's motion, but establish a schedulz for
filing and hearing its rebuttal testimony that will not
require deferring the start of the hearing.

The existing January 31 filing date for the staff's
rebuttal testimony was psoposed by the parties and adopted
by the Board in its October 29, 1991 prehearing conference
order. 1In its extension motion, the staff regquested an
additional three weeks to submit this presr ‘on; however,
during the January 22 telephone conference i\ red it
could complete its rebuttal testimony with a two-week
extension of time, up to and including February 14, 1992.
The staff contends it needs the additional time because the
licensee's January 17, 1992 prefiled direct testimony is so
voluminous and is presented in such a manner that finding
and addressing the points raised by the licensee will
require substantially more time than th2 staff anticipated
when it a_.eed to the original schedule. In the staff's

view, the requested extension is vital to its efforts to



provide the Board with a full and complete record upon which
to make a determination regarding the propriety of the civil
penalty at issue in this proceeding.

As the staff recognizes, if we grant its extensiocn
request, we also will need to postpone the heari.g.
According to the staff, it cannot participate in the hearing
and s 'multaneously prepare the rebuttal testimony because
many ot the same personnel would be needed for both tasks,
1f, however, the Board postpones the February 11 hearing
date to provide the additional time staff maintains is
necessary to prepare its testimony as well as to allow the
licansee to assess the testimony for cross-examination
purposes, this would effectively prec’ude completing the
hearing prior to the March 6, 1992 reactor cutage. Hence,
the hearing would have to be deferred until after the
completion of the refueling outage i. mid-May 1992 (or
later). The staff maintains that this should not dissuade
the Board from granting its request, labeling the delay a
cost the licensee must assume for its insistence that the
hearing not be conducted during the outage. The staff also
asserts that any delay caused by the (rant of its motion
will not unduly prejudice APCo bacause, in contrast to a
licensing case in which delay may preclude operation,
u.ferral of the hearing here does not cause APCo to forego

any benefit.




As was reflected in the comments of its counsel during
the telephone conference, APCo strongly opposes the staff's
motion. APCo declares that the extensive discovery
conducted by the parties prec.udes any staff claim that
"surprise" justifies an extension of the filing date for the
rebuttal testimony. APCo essentially claims that the staff
has failed to provide any convincing reason for an extension
of the filing date to which it previously agreed. APCo also
disputes the staff's assertion that it suffers no prejudice
by delaying the hearing, declaring that so long as the
staff's improperly imposed civil penalty remains extant, its
reputation continues to be unjustly impugned. The l.icensee
concludes that the staff should t2 required to comply with
the existing filing schedule and that the hearing should go
forward as planned.

We share the staff's concern that it have an adequate
o[ portunity to pre=ent a full and complete record upon which
we can base our decision. At the same time, we are mindful
of APCo's desire to move this proceeding forward as it
attempts “o rid itself of the financial burden, as well as
the purported stigma, of what it perceives is an unjust
monetary penalty. Accordingly, during the telephone
conference we sugrested that one alternative to the staff's
extension request would be to begin the evidentiary hearing

on Febru ry 11, but have it encompass only the parties'



direct testimony and cross-exanination regarding thet
testimony. The stalf would be aulhorized to subrit its
rebuttal testinony after the parties had complated
presentation and cross-exaniration regarding all direct
testimony. sSubscjuently, in latc-May after the completion
of the roheduled outage, tae hearing would be vaconvened to
pernit licensee cross~axaminaticn of the staff's rebultal
testimony. The staff did rot object to thie scheme. Th:
licens«w, while nsintaining that no change in the present
schedule in warranted, indica.ad that this suggestiorn was
preferable to defurring tre hearing in toto until after the
outage.

in tre cirvamstances, we fird that the staff's concerns
akout its opportunity for adequate recordc development as
well as the eguities ainhorent. in the poa tions of the
parties ure best accommodated by adopting this proposal,
Although thie scredule proviiess the sta‘f with a somewhit
extended onportunity to file ics rebuttal testimeny, the
licensee »lso will enjoy an extended period in which to
prepare iis cross-eiaminacion of cnat testimony. 1In
addition, as we indicated during the telephone conference,
the licensee is free to reguest an oppor“unity to submit
appropriate surrebuttal testimony in response to the staff's
rebuttal testimony. Finally, while this schedule might

engender scme delay i the issuance of our f.nal decision,



we anticipate that the parties, having acce~s to the direct
testimony and cross-examination on that testimony, will use
the time during the outage to work on their propased
findings. This shnuld permit us to adopt a shorter schedule
four submitting those findings at the conclusion of the
hearing, théreby miticating any del .y srising from the
bifurcated hearing.

Accordingly, it is this twenty-third day of January
1992, CURDERED thut:

1. The staff's mntion for extersiun of time to file
rebuttal testimony is qranted is that its testimony shall be
filed within twenty-one days o° th+® conclusivn of the
initial portion of thie ev' 4entiary hea'ing ragarding the
parties' direct te« timony. The hearina will bagin, as now
scheduled, on Fepruary 11, 1992, at 9:00 a.m._in the
Ccommission's hearing room, Fifih Ulcor, West Tower, %ast-
West Towers Building, 4350 East-West Highway, Pethesda,
Maryland. An order specifying the date upon which the
staff's rebuttal testimony must be filed will be entered
fellowing the conclusion of the first portion of the hearing
on the parties' direct testimony.

2. The staff's rebuttal testimony must be complete as
filed. Revisions to that testimony, other than to make
typographical or other nonsubstantive corrections, will not

be permitted after the testimony is submitted.



3. Th: Board will entertain a licensee request to
ubmit surrebuttal testimony relating to the staff's
Jebuttal testimony. «.n order specifying the date upen wnich
surh a regest must be submitted will be entered fullowinc
the conclusion of the first portion of the heariny on the
parties' direct testimony,.

4., ‘e second phase of the hearing tc permit
intyoducrtion of and cross-examination regdarding Lhoy stat ™!
rebuttal testimony (and any licensee surrebuttol 28timony
will begin gn May 18, 1992, at 9:00 a.m. in the Comuission's
hearing reom, Fifth Floox. West Tower, East-V'¢ it Towers
Building, 4350 East-West Highway, Bethesda. Mariiand, and



will continue each week day (holidays excepted) until

goncluded.

THE ATOMIC SAFETY ’
AND LICENSING BOARD

b. ;?d‘ l';—LL«-NA;,m

G. Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE

Jamgs H. Carpenter
ADMINISTRATIVE JUDGE

Bethesda, Maryland
January 23, 1992

: Judge Morris concurs in this Memorandum and Order,
but was not available to sign it.
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