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PREFACE

nis is the fortieth volu'me of issuances (1 - 387) of the Nuclear Regulatory
Commission and its Atomic Safety and ucensing Boards, Mmmistrative Law
Judges, and Office Directors.~ It covers the period from July 1,1994 - Decem-
ber 31,1994.

Atomic Safety and Licensmg Boards are authorized by Section 191 of the -
Atomic Energy Act of 1954.Dese Boards, compnsed of three members conduct
adjudicatory hearmas on applications to construct and operate nuclear power

- plants and related facilities and issue initial decmons which, subject to internal
review and appellate procedures, become the final Commumon action with respect
to those applications. Boards are drawn from the Atornic Safety and Licensing
Board Panel, comprised of lawyers, nuclear physacists and engincen, environmen-
talists, chemists, and economists.ne Atomic Energy Commission first established
Ucensing Boards in 1962 and the Panel in 1%7.

Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety
and Ucensing Appeal Boards to exercise the authority and perform the review
functions which would otherwise have been exercised and performed by the
Commission in facility licensing proceedings. In 1972, that Commission created an
Appeal Panel, from which are drawn the Appeal Boards assigned to eachlicensing
proceeding.nc functions performed by both Appeal Boards and ucensing Boards
were transferred _ to the Nuclear Regulatory Commission by the Energy
Reorganization Act of 1974. Appeal Boards represent the fmal level in the
administrative adjudicatory process to which parties may appeal. Parties, however,
are permitted to seek discretionary Commission review of certain board rulings.
The Commission also may decide to review, on its own motion, various decisions ,

or actions of Appeal Boards. j
On June 29,1990, however, the Commission voted to abolish the Atomic Safety

and Licensing Appeal Panel, and the Panel ceased to exist as of June 30,1991. In
the future, the Commission itself will review Licensing Board and other

[ adjudicatory decisions, as a matter of discretion. See 56 Fed. Reg. 29 & 403 (1991).
He Commission also has Mministrative lawJudges appomted pursuant to the

Mministrative Procedure Act, who preside over proceedings as directed by the
Commission.,

De hardbound edition of the Nuclear Regulatory Commission Issuances is a
,

final compilation of the monthly issuances. It includes all of the legal precedentst

for the agency within a six. month period. Any opinions, decisions, denials,
;

memoranda and orders of 1he Commission inadvertently omitted from the monthly
so (bounds and any corrections submitted by the NRC legal staff to the printed
so |tbound issuances are contained in the hardbound edition. Cross references in
th a text and indexes are to the NRCI page numbers which are the same as the page
numbers in this publication.

'

,

Issuances are referred to as follows: Commission-CLI, Atomic Safety and'

Uw ensing Boards-LBP, Mministrative Law Judges-AIJ, Directors' Decisions-e

DD, and Denial of Petitions for Rulemaking-DPRM. 1

the summaries and headnotes preceding the opinions reported herein are not );

; to t e deemed a part of those opinions or to have any independent legal significance. |
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Cite as 40 NRC 1 (1994) CLl-94-9

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Ivan Selin, Chairman
Kenneth C. Rogers
E. Gall de Planque

in the Matter of Docket No. 40-8027-EA .

(Docontamination and !

Decommissioning Funding)

SEQUOYAH FUELS CORPORATION
and GENERAL ATOMICS

(Gore, Oklahoma Site) July 21,1994
'|

|
2

"Ihe Commission denies General Atomics' motion seeking to stay discovery !

in this proceeding until (1) the Commission determines whether it will grant
General Atomics' Petition for Review of LBP-94-17 and/or Motion for Directed
Certification; and (2) assuming that the Commission grants the Petition / Motion,
the Commission determines with finality the jurisdictional issues raised in
General Atomics' previously filed Motion for Summary Disposition or for an
Order of Dismissal. )

I

RULES OF PRACTICE: STAY PENDING APPEAL

Where a pany files a stay motion with the Commission pursuant to 10 C.F.R.
62.730 (which contains no standards by which to decide stay motions), the
Commission will turn for guidance to the general stay standards in section 2.788.

RULES OF PRACTICE: STAY OF DISCOVERY; STAY
PENDING APPEAL

Interlocutory appeals or petitions to the Commission are not oevices for
delaying or halting licensing board proceedings. The stringent four-part standard

I |
!

|

i

i

|
1



set forth in section 2.788(e) makes it difficult for a party to obtain a stay of any.
. aspect of a licensing board proceeding. Herefore, only in unusual cases should -
the normal discovery and other processes be delayed pending the outcome of

. an appeal or petition to the Commission. Cf 10 C.F.R. 6 2.730(g).

RULES OF PRACTICE: STAY PENDING APPEAL
(IRREPARABLE INJURY)

De Commission does not consider the inct:rrence of litigation expenses to
constitute irreparable injury in the context of a stay decision. " Mere litigation
expense, even substantial and unrecoupable cost, does not constitute irreparable
injury." Metropolitan Edison Co. (nree Mile Island Nuclear Station, Unit 1). -
CLI-84-l'/,20 NRC 801,804 (1984), quoting Consumers Power Co. (Midland
Plant, Units 1 and 2), ALAB-395, 5 NRC 772, 779 (1977), in turn quoting
Renegotiation Board v. Bannercrap Co., 415 U.S.1, 24 (1974). "[I]njuries,
however substantial, in terms of money, time .and energy necessarily expended
in the absence of a stay, are not enmigh" to render an injury irreparable. Virginia
Petroleum Jobbers Ass'n v. Federal Tower Commission, 259 F.2d 921,925 (D.C.

: Cir.1958)... Accord Toledo Edison Co. (Davis-Best" Nuclear Power Station,
. Units 1,2, and 3), ALAB-385,5 NRC 621 (1977).

RULES OF PRACTICE: DISCOVERY

LICENSING BOARD: AUTHORITY

Were a party subjected to overly burdensome discovery, the licensing board
has full authority to prevent or modify. unreasonable discovery demands. 10
C.F.R. 6 2.740(c).

!

RULES OF PRACTICE: STAY OF DISCOVERY

Under normal circumstances, motions for a stay of discovery should be filed
with the licensing board rather than the Commission. See 10 C.F.R. 5 2.730(a).

,

<

RULES OF PRACTICE: STAY OF DISCOVERY; STAY
PENDING APPEAL

ne Commission has the authority to exercise its " inherent supervisory <

'

powert over adjudicatory proceedings" and to address the stay motion itself,
; rather than either dismiss it or refer it to the licensing board. Ohio Edison

Co. (Perry Nuclear Power Plant, Unit 1), CLI-91-15,34 NRC 269,271 (1991),
reconsideration denied. CLI.92-6,35 NRC 86 (1992).

2
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RULES OF PRACTICE: STAY PENDING APPEAL (LIKELIHOOD i

OF SUCCESS ON THE MERITS)

Irreparable injury is the most important of the four factors set forth in section
'

2.788(e). Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), CLI-90-3, 31 NRC 219, 258 (1990), af'd on other grounds sub nom. j
Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir.), cert. denied,112 S. Ct. 275
(1991). Consequently, where a movant (as here) fails to show irreparable harm,
then it must make an overwhelming showing that it is likely to succeed on
the merits. See, e.g., Kerr-McGee Chemical Corp. (West Chicago Rare Earths |

Facility), ALAB-928,31 NRC 263,269 (1990)(absent a showing of irreparable ,

harm, movant must demonstrate that the reversal of the licensing board is a ;

" virtual certainty").
.

RULES OF PRACTICE: STAY PENDING APPEAL t

ne importance and novelty of significant jurisdictional issues of first im- ;

pression are, in and of themselves, insufficient to justify a stay. Cf Kerr-MWee
'

Chemical Corp. (West Chicago Rare Earths Facility), ALAB-928,31 NRC 263,

270 (1990). ,

RULES OF PRACTICE: STAY PF"',ING APPEAL (HARM TO '

OTHER PARTIES; PUBLIC INTERuT)
|

Where the party seeking a stay has failed to meet its hurden on the two most
important factors (irreparable injury and hkelihood of success on the merits),
the Commission need not give lengthy consideration to the other two factors
(public interest and harm to other parties). Kerr-McGee Chemical Corp. (West
Chicago Rare Earths Facility), ALAB-928,31 NRC 263,270 (1990).

RULES OF PRACTICE: STAY PENDING APPEAL (HARM TO
OTHER PARTIES) ,

he mere possibility that a stay would save other parties from incurring
,

significant litigation expenses is insufficient to offset the movant's failure to !
demonstrate irreparable injury and a strong likelihood of success on the merits. !

:

i
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ORDER

Pursuant to 10 C.F.R. 52.730, General Atomics filed a motion with the
Commission on July 6,1994, seeking to stay discovery in this proceeding
until (1) the Commission determines whether it will grant General Atomics'
June 24,1994 Petition for Review of LBP-94-17 and/or Motion for Directed
Certification; and (2) assuming that the Commission grants the June 24th
Petition / Motion, the Commission determines with finality the issues raised in
General Atomics * February 17,1994 Motion for Summary Disposition or for an
Order of Dismissal. Sequoyah Fuels Corporation ("Sequoyah Fuels") supports
General Atomics' rntion, while Native Americans for a Clean Environment
(NACE), the Cherokee Nation and the NRC Staff all oppose the motion. For
the reasons set forth below, we deny General Atomics' motion for stay.

BACKGROUND

NRC Staff initiated this proceeding on October 15,1993, by issuing an order
(" Staff Order") holding both Sequoyah Fuels and its parent company, General
Atomics, jointly and severally liable for providing (1) the necessary " funding
to contirae remediation" of the contamination at Sequoyah's facility in Gore,
Oklahoma; (2)" financial assurance for decommissioning" of that facility; and (3)
"an updated detailed cost estimate for decommissioning and a plan for assuring
the availability of adequate funds for completion of decommissioning." Staff
Order at 23-24.

On February 17, 1994, General Atomics filed with the Licensing Board a
motion for an order granting vunary disposition in its favor regarding all issues
in this proceeding or, in the alternative, for an order of dismissal. In that motion,
General Atomics asserted that the statutes relied upon in the Staff Order do not
authorize the Staff either to assert jurisdiction over General Atomics in this
proceeding or to impose upon General Atomics the non-civil-penalty financial
liability set forth ir the Staff Order.

On April 28,1.')4, the Licensing Board denied General Atomics' February
17th Motion, and : et forth its reasons in a Memorandum issued June 8,1994
(LDP-94-17, 39 NRC 359). On June 24, 1994, General Atomics filed a |
Petition for Review of LBP-94-17 and/or Motion for Directed Certification |
(" June 24th Petition / Motion")- a pleading which is currently pending before
the Commission.

i

i

i

i

!

|
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POSITIONS OF TIIE PARTIES

General Atomics asserts in its stay motion that discovery in this proceeding
is expected to be both lengthy (at least 6 months) and expensive, and that
a Commission decision accepting General Atomics' jurisdictional arguments
would render such expenses unnecessary. According to General Atomics, a delay
of 1 to 2 months (within which the Commission purportedly could resolve the
jurisdictional issue) would not have a significant detrimental impact on the length
of this proceeding. General Atomics also points out that the Staff Order was not
issued " effective immediately" and is not urgently required to protect the public
interest or the public health and safety. General Atomics further assens that
the continuation of discovery would impose substantial unrecoverable litigation
expenses on all pa ties and would also result in an unrecoverable diversion of
Sequoyah Rel's assets away from decommissioning activities. Stay Motion at
4-5.

Sequoyah Reis supports General Atomics' position and briefly reiterates its
parent company's arguments regarding the minimization of litigation costs and
the diversion of Sequoyah Fuels' assets. Sequoyah Fuels' Reply to General
Atomics' Motion to Stay Discovery (July 15, 1994).

NRC Staff opposes General Atomics' motion on the grounds thas uch a
stay may delay discovery well beyond the "I or 2 months" asserted by General
Atomics. Staff also asserts that it does not intend to serve funher discovery
requests on Sequoyah Reis or General Atomics until Staff completes its review
of those two parties' responses to Staff's first round of discovery, and that
the delay inherent in this review may render unwarranted the concerns of
General Atomics regarding substantial litigation costs. NRC Staff's Answer in 1

Opposition to General Atomics * Motion to Stay Discovery at 2 (July 15,1994). j

NACE and the Cherokee Nation oppose General Atomics' motion on two
grounds. First, they argue that the Commission looks with disfavor upon ;

'

motions for stay pending the outcome of a Motion for Directed Cenification. In
suppon of tios position, they point to section 2.730(g) of our regulations, which
provides that "[u]nless otherwise ordered, neither the filing of a motion nor the
certification of a question to the Commission shall stay the proceeding or extend |

the time for the performance of any act." NACF/ Cherokee Nations * Opposition I
'

to General Atomics * Motion to Stay Proceeding at I (July 15,1994), quoting 10
C.F.R. 5 2.730(g). Second, these intervencrs argue that General Atomics meets
none of the standards for a stay set forth in 10 C.F.R. I 2.788(e), and enumerated
immediately below. NACE/ Cherokee Nation's Oppositioe at 2-4.

|

5
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DISCUSSION

General Atomics appropriately cites 10 C.F.R. 62.730 (" Motions") as the
authority under which it filed its stay mo. ion. However, because section 2.730
contains no' standards by which to decide stay motions, we turn instead for
guidance to the general stay standards in section 2.788 (" Stays of decisions of
presiding officers pending review"), subsection (e) of which provides that:

In determining whether to grant or deny an application for a stay. the Commission or
presidmg officer will consider:

(1) Whether the neving pany has made a strong showing that it is hkely to prevail on
the ments;

(2) Whether the party will be irreparably injured unless a stay is granted;
(3) Whether the grantmg of a stay would harm other part es: and
(4) Where the public interest lies.

Interlocutory appeals or petitions to the Commission are not devices for
delaying or halting licensing board proceedings. The stringent four-part standard
set forth in section 2.788(e) makes it difficult for a party to obtain a stay of any
aspect of a Licensing Board proceeding. Therefore, only in unusual cases should
the normal discovery and other processes be delayed pending the outcome of an
appeal or petition to the Commission. Cf 10 C.F.R. 6 2.730(g) (quoted supra
at p. 5).

1. Irreparable injury to Afomnt if Stay Request is Denied

General Atomics * principal assertion regarding irreparable injury is that
the " substantial" and " unrecoverable" litigation expenses that General Atomics

'would incur due to the continuation of discovery in this proceeding might ulti-
mately prove unnecessary were the Commission to rule that it lacks jurisdiction
over Genet 01 Atomics. Stay Motion at 5. We disagree with General Atomics
that the incurrence of such costs constitutes " irreparable injury."

'Ihe Commission does not consider the incunence of litigation expenses to
constitute irreparable injury in the context of a stay decision. As we have
previously held, "[mlere litigation expense, even substantial and unrecoupable
cost, does not constitute irreparable injury." Afetropolitan Edison Co. (Three
Mile Island Nuclear Station, Unit 1), CLI-84-17, 20 NRC 801, 804 (1984),
quoting Consumers Power Co. (Midland Plant, Units I and 2), ALAB 395,
5 NRC 772,779 (1977), in turn quoting Renegotiation Bc>ard v. Hannercraft
Co., 415 U.S.1, 24 (1974). "II]njuries, however substantial, in terms of
money, time and energy necessarily expended in the absence of a stay, are
not enough" to render an injury irreparable. Virginia Petroleum Jobbers Ass'n
v. Federal Power Commission, 259 F.2d 921, 925 (D.C. Cir.1958). Accord

6
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Toledo Edison Co. (Davis-Besse Nuclear Power Station, Units 1, 2, and 3),
ALAB-385, 5 NRC 621 (1977). Finally, were General Atomics subjected to
overly burdensome discovery, the Licensing Board has full authority to prevent
or modify unreasonable discovery demands.10 C.F.R. 5 2.740(c).8

General Atomics also proffers a second argument that could be construed as
an " irreparable injury" contention - that the continuation of discovery would
result in the " unrecoverable diversion of the licensee's [i.e., Sequoyah Rel's]
assets from decommissioning activities." Stay Motion at 5. See also Sequoyah
Puels' Reply at 2. This argument at least implies that the denial of a stay would
render Sequoyah Fuels less able to meet its decommissioning obligations, and
that this would result in an irreparable injury to Sequoyah Fuels. We reject
this argument on the ground that General Atomics fails to provide any targible
evidence to support its argument.

Indeed, the current record suggests a contrary conclusion. NRC Staff
represents that it dxs not intend to serve further discovery requests upon General
Atomics and oequoyah Wels until Staff has completed its review of those two
parties' responses to its first round of discovery (NRC Staff's Answer at 2),
and the two intervenors have not yet even sought a first round of discovery
(see NACDCherokee Nation's Opposition at 4 n.4). Consequently, the record
does not support the conclusion that, during the pendency of General Atomics'
June 24th Petition / Motion to the Commission, Sequoyah Fuels will potentially
be burdened with such heavy discovery expenses that its decontamination funds
would be meaningfully diluted.

2. Strong Showing That it is Likely to Premi! on the Merits

Irreparable injury is the most important of the four factors set forth in section
2.788(e). Public Service Co. of New Nampshire (Seabrook Station, Units 1
and 2), CLI-90-3, 31 NRC 219, 258 (1990), ag'd on other grounds sub nom.
Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir.), cert. denied,112 S. Ct. 275
(1991). Consequently, where a movant (as here) fails to show irreparable harm,
then it must make an overwhelming showing that it is likely to succeed on
the merits. See, e.g., Kerr-McGee Chemical Corp. (West Chicago Rare Earths
&cility), ALAB-928,31 NRC 263,269 (1990)(absent a showing of irreparable
harm, movant must demonstrate that the reversal of the licensing board is a
" virtual certainty"). General Atomics has made no such showing here.

' Under nornal circunutances. snotions for a stay of Gscovery should be filed with the ticensing Board rather
than the Comnussion. see 10 C FA 5 2.730(a) C'All motions shall be addressed to the Comnussion er. when
a proceedung is pending before a presidtag oficer, to the presidsng oficer" (emphasis added)). Howevet. we
will esercise "our inherent supervisory powers over adjudicatory proceedings" and will address the stay nudion
ourselves, rather than either dismiss it or sefer it to the licensing Board. ohio Edison Co. (Perry Nuclear Power
Plant. Unit 1). CtJ-91.lS, 34 NRC 269. 271 (1991). rerrandemrion denied. CLI-924,35 NRC 86 (1992).

I
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General Atomics * June 24th Petition / Motion may well raise significant juris- -

dictional issues of first impression. Nevertheless, the importance and novelty -
of those issues are, in and of themselves, insufficient to justify' a stay. Cf. id. ,

at 270. General Atomics has simply failed to demonstrate a sufficiently high ;

probability of success on the merits so as to justify the grant of a stay. !

i

' 3. Other Factors ;

Given that the movant has failed to meet its burden on the two most important
factors, we need not give lengthy consideration to the other two factors. Id. !

We do not believe that a grant of the requested stay would harm other parties j

to this proceeding. In fact, we agree with General Atomics that a stay might |

even benefit the other parties by saving them unnecessary litigation costs in the ;

event that the Commission rules in favor of General Atomics on the, jurisdiction
'

issue. However, this mere possibility is insufficient to offset General Atomics' !

. failure to demonstrate irreparable injury and a strong likelihood of success on the i

merits. Moreover, the NRC Staff, NACE, and the Cherokee Nation all oppose
1

the stay request, despite their potential cost savings. j

Finally, we see no "public interest" factors that would midgate either for ;

or against a grant of the requested stay. Although General Atomics is correct !
that the Staff Order was not issued '' effective immediately" and is not urgently *

required to protect the public interest or the public health and safety, these ,

facts merely support the conclusion that the requested stay would not actually {
contravene the public interest. They do not demonstrate that such a stay would i

be in the public interest. )
!

J

CONCLUSION )
|

For the reasons set forth above, General Atomics' motion for stay is denied.
It is so ORDERED.

For the Commission

JOHN C. HOYLE
Acting Secretary of the

Commission

Dated at Rockville, Maryland, |
this 21st day of July 1994. i
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UNITED STATES OF AMERICA'
NUCLEAR REGULATORY COMMISSION .
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ATOMIC SAFETY AND LICENSING BOARD

!

Before Administrative Judges:

James P. Gleason, Chairman
Dr. Jerry R.10ine

G. Poul Bolhserk, gli ,

Thomas D. Murphy, Altemate Board Member ,

in the Metter of Docket No. 404327 EA :
;

(ASLBP No. 94484 01-EA)
(Source Motorial License

No. SUS-1010)
(Docontamination and ,

iDecommiseloning Funding)

SEQUOYAH FUELS CORPORATION
and GENERAL ATOMICS

(Gore, Oldehoma Site) July 7,1994

|.

In this proceeding concerning an NRC Staff enforcement order issued in
i accordance with 10 C.F.R. 6 2.202, the Licensing Board concludes that a

i
! Native American tribe wishing to participate in the proceeding to support tim
:i Staff's enforcement order has established its standing and presented two litigable

contentions.
r

i RULES OF PRACTICE: STANDING TO INTERVENE (INJURY IN

|
FACT; ZONE OF INTERESTS)

; in order to grant an intervenor party status in a proceeding, the presiding
officer must find that the petitioner meets the contemporaneous judicial concepts
of standing. This requires that the intervenor establish that it will suffer injury

9
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in fact relative to its interests in the proceeding and that those alleged interests
are within the zone of interests protected by the statutes and reguladons under
which the petitioner seeks to participate in the proceeding. See, e.g., Cleveland
Electric illuminating Co. (Perry Nuclear Power Plant, Unit 1), CLI-93-21, 38

- NRC 87,92 (1993).

RULES OF PRACTICE: STANDING (REPRESENTATIONAL);
STANDING TO INTERVENE (AUTHORIZATION)

To represent the interests of its members, a Native American tribe must
identify at least one member who will be injured and obtain authorization to
represent that individual. See, e.g., Houston Lighting and Power Co. (Allens -
Creek Nuclear Generating Station, Unit 1), ALAB-535,9 NRC 377,390-%
(1979).

RULES OF PRACTICE: CONTENTIONS (PLEADING
IMPERFECTIONS)

lengstanding Commission practice suggests that the benefit of the doubt
should be given to the potential intervenor in order to obviate dismissal of an
intervention petition because of inarticulate draftsmanship or procedural pleading
defects. See, e.g., Virginia Electric and Power Co. (North Anna Power Station,
Units 1 and 2), ALAB-146,6 AEC 631,633-34 (1973). See also I.BP-94-8,39
NRC 116,120 & n.7 (1994), appeals pending.

MEMORANDUM AND ORDER
(Granting Intervention Motion)

|
This Memorandum and Order addresses the intervention petition filed by the

Cherokee Nation in this ongoing proceeding regarding the NRC Staff's October
15, 1993 enforcement order imposing decommissioning funding requirements
for Sequoyah Fuels Corporation's (SFC) facility near Gore, Oklahoma. In our
prior decisions in LBP-94-5 and LBP-94-8,' we found that petitioner Native
Americans for a Clean Environment (NACE) had established its standing to
intervene in this proceeding pursuant to 10 C.F.R.12.714(a) and had presented

3LEP-94-5. 39 NRC s4 (1994) (stamhng). ruims referral and appeals pc ufmg; LBP 94-8. 39 NRC i16 (1994)

(conternions), appeals pending.
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litigable contentions so as to sanction its admission as a party to this proceeding.8
We now conclude that !Ytitioner Cherokee Nation has established the requisite
standing to intervene in support of the Staff's enforcement order and has
presented litigable contentions, thereby warranting its admission as a party as
well. ;

!

L BACKGROUND !

r

Pursuant to our ruling in LBP-94-5, the background for which is fully
detailed in that decision and will not be repeated here,$ on March 29,1994, we
issued a notice of hearing in this proceeding that subsequently was published
in the Federal Register.' 'Ihe notice informed the public that NACE had -
been allowed to intervene in this proceeding and further invited any person
whose interest may be affected by the proceeding to petition for leave to ;

intervene. Acting on this notice, on April 20,1994, the Cherokee Nation filed
'

a timely application for intervention that set forth several concerns regarding
environmental contamination of tribal lands adjacent to the SIC facility 5 Oft i

May 5 and May 10, respectively, SIC and the Staff filed their initial responses
to the Cherokee Nation petition.'

In its first filing, SFC opposed the Cherokee Nation's application, arguing
that the tribe had not met the legal standards for intervention set forth in 10
C.F.R. 6 2.714(a)(1) because it failed to establish a cognizable " organizational"
or " representational" interest in the proceeding; failed to show how its interest |

|
|

2 SIC and its purem corporanon, General Atornics (GA), sought this hearing to conrest the Staff's october 1993
enforcenent order pursuam to 10 C.F.R.12.202, which provides that "the hcensee w any other person adversely
affected" by an enforcenent order can request a hearing re;,ar&ng the order. In LBP 94-5,39 NRC at 63-66, we
ruled that under de terms of 10 C F R. I 2.714(a)(1), petidoner NACE can imervene in support of an enforcenent i

order la a proceeding instituted by tie hcensee under section 2.202. We also referred that ruhng to de Conunission. 1
1

See 39 NRC W 75 76. Thereafter, with the issuance of thP-94-8 adrmtting NACE's two comennons, see 39 NRC
at 118 20, pursuant to 10 C.ER. 8 2.714a. SIC and GA took an appeal of our determination that NACE could
intervene in support of the order (along with our ruling that NACE had established its staneng to intervene).
See (SIC's) Bnef on Appeal of LSP.94-5 and 1.BP-94-8 (Apr. 7.1994) at 7-28; IGA's] Notice of Appeal (Apr.
7,1994) (adopting argunents in SIC's appeal brie 0. The Board's referred ruhng and the SIC and GA appeals
currently are pen &ng with the Comrmasion.

|With the Cherokee Nation in the same heigative posture as NACE, see Supplernent to Chesokee Nation's
Combined Response to (SIC's) Answer in opposition and N R.C. Staff's Response to Cherokee Nation's

'

Apphcanon for order Allowing intervenoon (June 3.1994) at 2 lhereinafter Cherokee Nanon Combined Response
Supplenent), we need not revisit our ruhng in LBP-94-5 regar&ng intervennon by imerested penons serking to
support a Staff enforcenent order.

I ISee t2P-94-5,39 NRC at 73 n.21.
4'

59 Fed. Reg. I5,953 (1994).
3 See Applicanon for order Allowing Intervention (Apr. 20,1994).
'See ISIC's) Answer is opposition to Cherokee Nabon's Application for order Allowing intervention (May 5.

1994) thereinaher SIC Inical Answert NRC Staff's Response to de Cherokee Nanon's Apphcarion for order
Allowing Intervenoon (May 10,1994) thereinaher Staff laitial Responsel. In addition, GA filed a pleading stating
that it adopted the argunents against pernutong intervemion set forth in SIC's answer. 3er |GA's) Answer is
opposition to Or Apphcation of the Cherokee Nation for an order Icrmitting Intervenoon (May 5.1994).

11'
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I
would be affected by the proceeding; and failed to identify the specific aspect or -
aspects of the subject matter of the proceeding as to whirt it wishes to intervene.' ,

In its response, the Staff likewise found the Cheroker Nation petition deficient
for failing to address adequately the tribe's " injury in fa:t" and the adverse
impact the proceeding could visit on the Cherokee Ivation's interest. The Staff
also asserted that it was unclear whether the Cherokee Nation was seeking
intervention on its own behalf as an organization or on behalf of its members.
While concluding that the Petitioner had not submitted enough information to
demonstrate its standing to intervene, the Staff nonetheless suggested that the
Cherokee Nation be given the opportunity to amend its petition to correct the

-

identiSed pleading deficiencies and to submit a valid contention.'
On May 19, while the Board was considering the parties' initial filings, the

Cherokee Nation filed a combined response to the SPC and Staff responses.'
nat response outlines the Cherokee Nation's claim of ownership to the north
bed and banks of the Arkansas River, which is approximately one-half mile to '

the southwest of the SFC facility, and included a letter from the Cherokee -
Nation Office of Environmental Services (OES) outlining the results of United |
States Environmental Protection Agency (EPA) groundwater tests conducted on ;

riverbed property.88 Asserting that the natural groundwater flow is to the west
toward the tribal riverbank property, the combined response declares that if SIC
"does not do an adequate clean-up of the site and nearby tribal property," tribal ;

property would remain contaminated and would continue to be contaminated by ;

water runoff from the SPC property," De response concludes by adopting the
|contentions previously filed by NACE and admitted by the Board.82

On May 23, prior to receiving the Cherokee Nation May 19 combined f
response, we issued an order allowing the Cherokee Nation the opportunity |
to amend its intervention petition by providing any additional information it

,

)
T

75ce SFC lainal Answer at 141s. In addition to its argument addressing the intervention factors la 10 C.FA
5 2.714(a)(1), SFC asserted that section 189a(l) of the Atomic Energy Act (AEA),42 U.S C. 5 2239(aXI), the
AEA's principal provision affording hearing rights to inservenors, does not provide for inservention by the Cherokee
Nation as it aseks to support the Staff's october 1993 enforcement order because the order does not grant, suspeed,
revoke, or amend a license. See M at s-10.

8 See Staff Initial Response at 3-s.
'Ourokee Nation's Conihined Response to (SICS) An*wer in opposition and N R.C. Staff's Response to

Cherokse Nation's Application for order Allowing Intervenuon (May 19,1994)[hereinnfier Cherokee Nation
Coinhined Responsel. Although the pages in this 6 ting are not numbered, we refer to them in their nurnerical |
order. I

See M at 2. The oES leuer declared that heavy metals contamination levels net '' EPA Superfund critena" )30

for innannunatiort M, attached letter from Curtis Canard, Cherokee Nation oES, to James Wik:osen (Sept. 24, j

1992). The Outokee Nation, however, does not esplain how this seemingly nonradiological contanunauon is )
under the jurisdiction of the NRC rather than the EPA. <

HM at3.
125ee M at 4. See stro t.BP-94-8,39 NRC at lis-20.

i
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believed appropriate relative to its standing in this proceeding." He order
also requested that the Cherokee Nation supplement its petition by listing those
contentions and supporting bases it wished to litigate.84 De other parties were - ;

- given the opportunity to respond to that amended petition within 14 days after '

service.
.

,

.;
Because the Cherokee Nation's May 19 combined response literally crossed

paths in the mail with our May 23 order, on June 3 the tribe provided a ;

further supplement to its combined response. In that supplement, the tribe
'

declines to submit any additional information regarding the basis for its standing ,

and declares that it should be permitted to appear as a party in support of
. the Staff's October 1993 enforcement order.'8 In its response to the tribe's '

May 19 combined response and June 3 supplement, SPC does not address
the Commission's standing requirements; instead, SFC repeaa the arguments it j

makes to the Commission in appealing LBP-94-5 by denying categorically that .
any petitioner can intervene in support of a Staff enforcement order. ' De Staff,
however, does not oppose granting the Cherokee Nation intervention request so ,

'

long as the tribe is limited to representing its own organizational interests."

IL ANALYSIS
.

.!

A. 'Ibe Cherokee Nation's Particularized injury }
.

'
As it has often been stated, in order to grant an intervenor party status in a

proceeding, we must find that the petitioner meets the contemporaneous judicial |

concepts of standing. His requires that the intervenor establish that it will suffer |
injury in fact relative to its interests in the proceeding and that those alleged }

!

5

" Sea order (Estabbshing liling Schedules for Cherokee Nation Annaded latervention Apphcanon and Con-
testions Suppleanas and for Party Responses 1hereso)(May 23,1994) at I (unpubhshed). This order had the
effect of granting the Cherokee Nation's May 19,1994 anotion for leave to 61e that -- ' the inbe's May
19 combiasd response to the intial SFC and Staff tesponses.
**See M an1 2.
"See Cherokee Nation Cornbined Response Supplenmat at 1-2.
''See [SFC's] Response in opposition to the Cherokee Na'Mn's Anended Intervention Apphcation (June 22,
1994) at 2 3. la its 61ings regarding our referral to the Conviussius of certain ruhngs in LBP-945 and its
pending appeal frorn LBP-94-5 and LBP-9&s, SFC has put before the Conunission the question of whether our
deternumanon la LBP-945 allowing NACE en innervene in this proceeding should be sustaned. See supra note
2; ISICal Initial Bnef in opposition to the Ruhag in Section ll.A of LBP-94-5 (Mar. II,1994); [SICal Reply
Bnef in opposation to the Ruhng in Section H.A of LBP 94-5 (Mar.17.1994). In both instances, SFC (joined
by oA) argues that persons seeking to support a Staff enforcenrat order cannot innervene in an adjudicatory

ding convened pursuant to 10 C.F.R. 5 2.202 to consest the order.
ISee NkC Staff's Response to the Cherokee Nation's Condsned Response of May 19,1994, and Supplement of

June 3,1994 (June 22,1994) at 46 a n.6 [ hereinafter Staff Response to Combined Response /Supplanent).

13
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interests are within the zone of interests protected by the statutes and regulations .
under which the petitioner seeks to participate in the proceeding.88

As'noted above, in its May 19 combined response the Cherokee Nation
provides confirmation that it holds title to the banks and the riverbed of the
Arkansas River adjacent to the SK facility.'' He Cherokee Nation further
states that the natural flow of the groundwater in the area of the SK facility is
westward toward the Arkansas River and declares that SFC is in agreement with
this assertion." In its combined response, the Cherokee Nation also alleges thist
groundwater runoff will continue to contaminate tribal property.in the future,
affecting the health and safety of tribal members who use the river and the
tribe's economic interests in developing the property.2

ne Cherokee Nation's allegations of environmental damage are proffered in
the same factual context as those presented by NACE earlier in this proceeding.
As we noted there, "[w]e have no trouble concluding that the interest of [the |
Petitioner] in seeing that the Staff's decommissioning funding order is sustained ,

falls within the zone ofinterests protected by the [ Atomic Energy Act (AEA)]."22
Moreover, as we stated in ruling on NACE's petition, "the Staff's October 1993 '

enforcement order makes clear [that] there is uranium contamination of the soil !
: and groundwater on the SIC main processing facility and the nearby pond areas
- with sufficient safety significance to warrant remediation before the property
can be released for unrestricted use."22 This contamination on the SPC site, in

conjunction with the proximity of the Cherokee Nation's property to the SFC
facility and the direction of groundwater flow from that facility, establishes that
there is a real potential for decommissioning-related activities to have an impact
on the Cherokee Nation's riverbank property.

Dus, based on the record before us, we are unable to conclude that there is
"no potential for offsite consequences" relative to the Cherokee Nation property
from SPC site contamination and its decommissioning operations 24 As a

sSee, e s., Clawland Electrk Illsminarms Co. (Perry Nuclear Power Plant, Unit I), C1593-21,38 NRC 87,92 ,

'

(1993).
l'The Cherokee Nation cites several cases in suppon of its claim of ownership to the affected riverbank and
riverbed along the Arkansas River less than a nule to the southwest of the SIC facihry. See Oierokee Nation
Combined Response at 12. Neither SFC ner the Staff has disputed this claim. our review of these cases does
not sive us any season to doubt it either. See Chocknv Nation v. Chero&re Narms, 393 F. Supp. 224,246 (ILD.
okia.1975)(three-judge court)(6n&ng that the north portion of the Arkansas River bed from the Cana&an River
fork to the Arkansas oklahoma border belongs to the Cherokee Nation in fee simpley
# ee Oterokee Nation Cond>ined Response at 3 & n 1. See also LBP-94-5,39 NRC at 68-71, for n &scussionS

of the groundwater panerns surrounding the SrC facihty.
2 The Staff poims out in its June 22 response that the National Environmental Puhey Act of 1969 (NEPA) protects
some economic inerrests hijured by environmental damage. See Staff Response to Conduned Response /Supplernent
at 4 (ciung Sacramemro Municipal t/rdlity Disirkt (Rancho Seco Nuclear Generating Station), C1192-2,35 NRC

'
47, S6 (1992)).
22 LBP 94 5,39 NRC at 67.
23 1d at 6s49 (citing 58 Fed. Reg. 55.087, 35.087 (1993)).
24 ,erry. C1193-21,38 NRC at 95.f ,
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consequence, we find _that the Cherokee Nation has sufficiently demonstrated )

(injury in fact to provide the tribe, as an organization.25 with standing tointervene
. as of right in this proceeding. j

B. 'the Chasekse Naden's Centendons i
~

'

;

In our May 23,1994 order, wi. allowed the Cherokee Nation to amend its~ ,

; intervention application and instructed that the tribe list those contentions, with
I. supporting bases, it desired to litigate in this' proceeding, In its May 19 combined

response that was submitted prior to the tribe's receipt of the Board's May 23
order, the Cherokee Nation restates and adopts the contentions of NACE,'albeit

' without providing any supporting bases for those contentions." {
Imagstanding Commission practice suggests that the benefit of the doubt -

should be given to the potential intervenor in order to' obviate dismissal of - ;
t-an intervention petition because of inarticulate draftsmanship or procedural.

- pleading defects,27 Because we have already found the NACE bases sufficient to
warrant admission of the contentions they support, in this instance we conclude
that no real purpose would be served by requiring that the tribe file a further
supplemental response adopting those bases as well, Accordingly, we adn6 the .

Cherokee Nation's two' contentions.2: . -|

IIL CONCLUSION I

. 'Ihe Cherokee Nation seeks to ensure that the Staff enforcement order ;

contested in this proceeding is sustained, alleging that without the enforcement 1

of that order there is'the potential for continued radiological contamination

25 the Charo6se Nation's inseneation apphcation and its lasst supplemeens am less than aniculate la caplaining
whscher the tribe is asshing to inneneae to praeset its own on. ' lauseats or those of is aussbers. of
caerse, so armeest the inesrosas of hs members, the Iribe must identify at least cae snenter who will be hsised
and obtain aushortasmos to repsesamt that individual. See, a A., Nourson hgering and Power Co. (Alises Creek

3

Nucisar Osserating namu=, Unit 1), ALAB 535,9 NRC 377. 390-M (1976).1he Oernhoe Namien has not done
' shis. Nonseheless, a=c==a the tribe has made a sufsciset showing to esembhsh its standing m an orgmaitahn=

,|we ased not seach the y==saa of whether its petition is sufscisat to provide it with . "onal sending to '
ehe intasemes of is individual members. *

See Cherokee Nation Contined Response at d. As restated by the tribe, slume commentions are: ,

1. The NRC has enforwmest eashoney our Osmeral Atonnes.
2. Quanmesed daccenmissioning Anancing by Ocaeral Asamics is sequired by NRC tegulations and is

-== y to provide adequase protonica to pubbe heakh and safety, including the tribe's enemhers, as
well as the property inserest of the tribe.

See id. t

27 See, e.g., Virginia Electric and Prwer Co. (North Aans Power Sation, Unie 1 and 2), ALAB-146,6 AEC 631,
633-34 (1973). See also LBP 94-s,39 NRC at 120 & a.7.
2s ne=== NACE and the Cherokee Nasion have proffered essentially idead:=1 consennons, at a fuese juncture ,.

the Board will ceaseder whether and to what degne consohdation of their htigatica preecataticas is appropriate. t
'

See 10 C.F.IL i2.714(f).
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- 'of tribal property from groundwater migration. This continuing potential for . .),

contamination of tribal property from groundwater flow provides a cognizable ;

; injury to an interest within the zone of interests protected by the AEA. De j
; alleged injury also appears to be sufficiently concrete and particularized. We

|
thus find that the Cherokee Nation has' established its standing as of right
in this proceeding. Further, in adopting the already-admitted contentions of
intervenor NACE, the tribe has presented litigable conten; ions. Accordingly,;

.

4 having fulfilled the requirements of 10 C.F.R. 9 2.714, the Cherokee Nation is
admitted as a party to this proceeding.-

l. i

Ibr the foregoing reasons, it is, this 7th day of July 1994, ORDERED that' j

1.' %e Cherokee Nation's April 20,1994 intervention application is granted. j

f - 2. ' Contentions I and 2 set forth in the Cherokee Nation's May 19.-1994 :

j combined response are admitted.
3. In 'accordance with the provisions of 10 C.F.R._6 2.714a(a), as this . ;

JMemorandum and Order grants an intervention petitine, it may be appealed;
to the Commission within 10 days after it is served. i

,

i
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'
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I

| James P. Gleason, Chairman
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UNITED STATES OF AMERICA '
'

NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

James P. Gleason, Presiding Officer
Jerry R. Kline, Special Assistant

in the Matter of Docket No. 40-8724-MLA

(ASLBP No. 94-695-03-MLA)
(Source Material License

No. SUS-1357)

CHEMET 90N CORPORATION .

|(Bert Avenue, Harvard Avenue, and
fMcGeen-Rohco Sites, Newburgh

Heights and Cuyahoga Heights, Ohio) July 7,1994 |

1

MEMORANDUM AND ORDER
(Request for llearing)

This informal adjudicoory proceeding, convened under 10 C.F.R. Part 2,
Subpart L, involves an application by the Chemetron Corporation (Licensee) for
a license amendment. 'Ihe proposed amendment concerns the decommissioning
of the Licensee's Bert Avenue site in Newburgh Heights, Ohio, and its Harvard
Avenue site and associated buildings at the McGean-Rohco property in Cuya-
hoga Heights, Ohio.

A request for hearing on the application has been submitted by Chris Trepal
on behalf of the Earth Day Coalition (Coalition), which is referred to as a
nonprofit environmental organization serving northeast Ohio. Responses in
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iopposition to the Coadition's hearing. request have been filed by the Staff and.

g 'the Chemetron Cdrporation.8
~ '

-
.

m

' BACKGROUND . ,

~

. De amendment at issue here authorizes the Licensee to decommission the
-

^

sites listed above in accordance with a remediation plan submitted to the NRC.
f Notice of an opportunity for a hearing on the amendment application, for.any ,

~

- person' whose interest may be affected by the proceeding, was published in the
Federal Register, See 59 Fed. Reg.17,124 (Apr. I1,1994). |'

;< Under informal hearing procedures' authorized by the Commission's rules, a .
,

j ! petitioner for a materials license amendment hearing is called upon to describe
_

+: areas of concern about the proposed licensing action and how the' petitioner's.

interest may be affected by the resuhs thereof. 'Ihe presiding officer is required . :

' to determine that the concerns listed are germane to the subject matter and - _ i

~

that the petition is filed on a timely basis.- Finally, the requestor must meet
i the Agency's judicial requirements for standing. See 10 C.F.R. 5 2.1205(d)(g).
; Ihese standing requirements, identical to contemporaneous standards in other'

judicial proceedings, require some demonstration that the challenged action
could cause an injury-in-fact and that such injury is within the zone ofinterests .
Iprotected by statute. See Sacramento Municipal Utility District (Rancho Seco

:. Nuclear Generating Station), CLI-92-2, 35 NRC 47,56 (1992).

| There are several flaws to be noted in the requestor's petition which may,
'

or may not,' prove fatal to its request for a heanng on Licensee's amendment '
. application. First, the hearing request does not make clear whom the petitioner .*

. represents. An organization may meet the injury in-fact standing test by
demonstrating an effect upon its organizational interest or injury to its members.
See Houston Ughting and Power Co. (South Texas Project, Units 1 and 2),
ALAB 549, 9 NRC 644, 646 (1979). Or it can represent a member of the .
organization who has a threatened interest if the representation is authorized by .

~ he member. See Florida Power and ught Co. ('Ibrkey Point Nuclear Generating' t
Plant, Units 3 and 4), ALAB-952,33 NRC 521,530 (1991).

C Based on the petition's recital, the Coalition purports to involve itself in this
proceeding as a focal point for residents of the area to raise concerns about the
proceeding on their behalf. In this context, it does not appear to be an authorized-

representative of those residents; nor does it allege any potential injury to its
own organizational interests. As pointed out in responses filed by both the Staff ,

1.
i

g.

8p Staff Notice of Participauon and Response to Pentioner's Request for Hearins (Juae 10.1994)(Staff Response);
tleensee Chenstron Corporation's Answer to Request for Hearing by Earth Day Coahtion (June 9,1994)(tJcensee

Answer).
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and Licensee, an institutional interest in providing information to the public is
insufficient for standing; and for representation:J purposes, the petitioner fails
to identify at least one resident who could suffer injury from the challenged
action and who has provided authorization for representation to the Coalition.
Accordingly, Petitioner fails herein to cite any injury, actual or threatened, to
either its organizational interests or those of its members. And with respect to
acting for the area's residents generally, nothing in the Commission's regulations
authorizes requestors to undertake to represent the general public as if they were
private attorneys general. See Babcock and Wilcox Co. (Pennsylvania Nuclear
Services Operations, Parks Township, Pennsylvania), LBP-94-4,39 NRC 47,50
(1994). Also see Long Island Lighting Co. (Shoreham Nuclear Power Station,
Unit 1), LBP-77-11,5 NRC 481,484 (1977).

The petitioner sets forth ten areas of concern about the proposed license
amendment but herein, the second flaw in the Coalition's request for a hearing
makes its appearance. Under the Commission's informal proceeding rules in
Subpart L, the Presiding Officer is charged with determining whether the areas
of concern submitted by the petitioner are germane to the proceeding's subject
matter. To exercise this responsibility, the basia for the Presiding Officer's<

determination can only originate from information supplied by the requestor in
its hearing petition. He Petitioner's enumerated areas of concern, however,
fail to demonstrate the connection existing between such areas and the license
amendment in this proceeding. This is not to conclude that such connections

;

do not exist, but merely that they are not manifest from the Coalition's filing.
It would serve no purpose to review the ten concerns individually at this time
since most, if not all, suffer from the same deficiency -inadequate information
to ground a de:ermination that the Coalition's concerns are germane to the
subject matter of the proceeding. It is not necessary in the proceeding for a
petitioner to set forth at this point all of the concerns it has about the proceeding,
as the Commission recognizes that such a requirement would be inequitable
without access to a hearing file 2 However, as indicated, there exists the necessity
for linking the concerns registered in its hearing petition to the matter under
consideration.

As a result of the foregoing, therefore, the petition presented does not provide
sufficient information for a determination that standing requirements have been
met or that the concerns submitted are germane to the proceeding. He Coalition
petition does reveal, however, a background of concern by the organization in
the subject matter - it alleges a " substantial interest in the site (s)," a " history
of work and public interest advocacy on radioactive waste issues" and also a
past participation "on behalf of residents" concerning the site. This familiarity,

2see Comnunion's Statenwnt or Conuderauon,54 I:ed Reg. 8272 (Feb. 28.1989).

19



-. . -. . _-. - - - _ - - - - . - .- .. - --- -- . - _ _ . . - . _.--

1

4

4

3
- interest, and involvement in the activities concerning the site combine to create
a reflection that, provided the opportunity,'the potential exists for the Coalition2

- to clarify its petition and to establish standing as well as the relevancy of its
: - concerns. Contemplation also needs to be given to the consideration that a civic

organization like the Coalition, which does not appear to be represented by
; - counsel, may not be aware of all of the Agency's informal hearing procedural '

requirements. Accordingly, it would appear to be isppuedate to deny its
,

; hearing request at this point. De Presiding Officer's act'on on this petition will

j therefore be deferred to permit the Coalition to supplement its petition to provide
; further information to remedy the deficiencies outlined above.8 De Petitioner is

granted a 3 week period, dating from the receipt of this Order to provide any
: additional information it cares to provide in support of its hearing request. And

the Staff and Licensee will have a 2-week period thereafter to respond..

De Licensee, but not the Staff, raises lateness objections to the Coalition's |
j petition on grounds that the petition was filed I to 3 days late and the grant of

i the hearing request would cause undue prejudice and injury to the Chemetron ;

; Corporation. Based on the papers filed, it is not clear when the requestor's
petition was filed. it is dated May 9 1994, one day prior to the expiration of the4

30 days allowed by the Federal Register notice, supra. NRC's practice reficcts |
that filing is deemed complete as cf the time it is deposited in the mail- not

'_

postmarked.10 C.F.R. 5 2.701(c). Due to the uncertainty concerning the actual"

filing date, which does not in any event involve an inordinate amount of time,1
,

! and with the ruling herein granting additional time to supplement its hearing
i request in mind, it does not appear pertinent to dwell on vihether the petitioner's

request meets the Agency's lateness criteria. He Licensee's own response to
j the hearing request was substantially late in meeting filing requirements and any
; small delay encountered here should not, in light of the present circumstances

of the case, be represented as constituting an untimely filing.'

i >

ORDER ,

t,

-

N

1, Action is deferred on the Earth Day Coalition request for a hearing. ,

'
2. A supplement to the Coalition's request may be filed within a period of

' 3 weeks after receipt of this Order.
,

4

,

e

f 3As the Appeal Board has pointed out. reasonable opportunities to cure defects in petitions should be provmed.
i

I.
See Virginde Electric mad Power Co. (North Anna Power station. Units I and 2). AL.AB 146. 6 AEC 631. 634'

(1973).

'
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3. The Staff and the Chemetron Corporation may Sie a response within a
,

,2-week period after service of any supplement. .

.

POR THE ATOMIC SAFETY
'

AND LICENSING BOARD

James P. Gleason, Presiding Officer
,

ADMINISTRATIVE JUDGE

IBethesda, Maryland
July 7,1994
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Cite as 40 NRC 22 (1994) LBP-94-21

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:-

G. Paul Bollwerk, Ill, Chairman
Dr. Charles N. Kolber

Dr. Peter S. Lam

in the Matter of Docket No. 030-304s5-EA

(ASLBP No. 94-885-02-EA)
(EA 93-284)

(Order Modifying and
Suspending Byproduct Material

License No. 37-28179-01)

INDIANA REGIONAL CANCER
CENTER July 12,1994

In this license suspension and modification enforcement proceeding, the
Licensing Board rules on prediscovery dispositive motions regarding ten issues
specified by the parties for litigation.

ENFORCEMENT ACTIONS: LEGAL BASIS

Under Atomic Energy Act provisions such as subsections (b) and (i) of section
161,42 U.S.C.12201(b), (i), the agency's authority to protect the public health
and safety is uniquely wide-ranging. 'Iht, however, is not the same as saying
that it is unlimited. In exercising that authority, including its prerogative to
bring enforcement actions, the agency is subject to some restraints. See, e.g.,
Hurley Medical Center (One Hurley Plaza, Flint, Michigan), ALJ-87-2,25 NRC

'
219,236-37 & n.5 (1987)(NRC Staff cannot apply a comparative-performance
standard in civil penalty proceedings absent fair notice to licensees about the

.
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parameters of that standard). One of those constraints is the requirement of
constitutional due process.

ENFORCEMENT ACTIONS: CONSTITUTIONAL DUE PROCESS
REQUIREMENTS (NOTICE OF CHARGES; OPPORTUNITY FOR
RESPONSE)

DUE PROCESS: ENMRCEMENT ACTIONS (NOTICE OF
CHARGES; OPPORTUNITY FOR RFEPONSE)

A party responding to an agency enforcement complaint has been accorded
due process so long as the charges against it are understandable and it is
afforded a full and fair opportunity to meet those charges. See Citizens State
Bank v. FDIC, 751 F.2d 209,213 (8th Cir.1984). Put somewhat differently,
"*[p] leadings in administrative proceedings are not judged by standards applied
to an indictment at common law,' but are treated more like civil pleadings where
the concern is with notice . . . ." Id. (quoting Aloha Airlines, Inc. v. CAB,598
F.2d 250,262 (D.C. Cir.1979)).

ENFORCEMENT ACTIONS: CONSTITUTIONAL DUE PROCESS
REQUIREMENTS (NOTICE OF CHARGES; OPPORTUNITY FOR
RESPONSE)

DUE PROCESS: ENFORCEMENT ACTIONS (NOTICE OF
CHARGES; OPPORTUNITY FOR RESPONSE)

When there is no claim of a lack of understanding regarding the nature of
the charges in an NRC Staff enforcement order, the fact that the validity of the
Staff's assertions have not been litigated is no reason to preclude the Staff from
utilizing those charges as a basis for the order. The adjudicatory proceeding
instituted pursuant to 10 C.F.R. 5 2.202 affords those who are adversely affected
by the order with an opportunity to contest each of the charges that make up
the Staff's enforcement determination, an opportunity intended to protect their
due process rights. The "unlitigated" nature of the Staff's allegations in an
enforcement order thus is not a constitutional due process deficiency that bars
S'.aff reliance on those allegations as a component of the enforcement order.

RULES OF PRACTICE: COLLATERAL ESTOPPEL; RFE
: JUDICATA

Issue and claim preclusion principles (i.e., res judicata and collateral estoppel)
are applicable in NRC adjudicatory proceedings. See, e.g., Ohio Edison Co.

23
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(Perry Nuclear Power Plant, Unit 1), LBP-92-32, 36 NRC 269, 283 & n.27 -
(1992) (citing cases), petitionsfor review pending, Nos. 92-1665, 93-1665, 93-
1672, 93-1673 (D.C. Cir.).

ENFORCEMENT ACTIONS: SUFFICIENCY OF CHARGES
' (HEARSAY)

EVIDENCE: HEARSAY

RULES OF PRACTICE: HEARSAY EVIDENCE
.

'Ihc fact that the NRC Staff's charges in support of an enforcement order
may be " hearsay" allegations does not provide sufficient reason to dismiss those
claims ab initio. See Oncology Services Corp., LBP-93-20,38 NRC 130,135
n.2 (1993) (hearsay evidence generally admissible in administrative hearing if
reliable, relevant, and material). Rather, so long as those allegations are in
dispute, the validity and sufficiency of any " hearsay" information upon which
they are based generally is a matter to be tested in the context of an evidentiary
hearing in which the Staff must provide adequate probative evidence to carry
its burden of proof.-

ENFORCEMENT ACTIONS: SUFFICIENCY OF CHARGES

One or more of the bases put forth by the NRC Staff as support for an
'

'

enforcement order may be subject to dismissal if it is established they lack
a sufficient nexus to the regulated activities that are the focus of the Staff's
enforcement action. I-

LICENSING BOARDS: AUTHORITY TO DISMISS ISSUES IN
ENFORCEMENT PROCEEDING

RULES OF PRACTICE: DISMISSAL OF ISSUFE IN
ENFORCEMENT PROCEEDING

In a proceeding regarding an NRC Staff enforcement order, consistent with
the analogous agency rules regarding contentions filed by intervenors, see 10
C.F.R. 6 2.714(d)(2)(ii), if it can be established that there is no set of facts that
would entitle a party to relief relative to a proposed issue, then dismissal of that
issue is appropriate. See Oncology Services Corp., LBP-94-2,39 NRC 11,23
n.8 (1994).

1
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ENFORCEMENT ACTIONS: SCOPE OF PROCEEDINGS

As is evident from the Commission's enforcement policy statement, regula-
tory requirements -including license conditions - have varying degrees of
public health and safety significance. See 10 C.F.R. Part 2, App. C, 6IV &
n.5. Consequently, as part of the enforcement process, the relative importance
of each purported violation is evaluated, which includes taking a measure ofits i

technical and regulatory significance, as well as considering whether the vio-
.

'

lation is repetitive or willful. See 14. IlIV.B. IV.C. Although, in contrast to ;

civil penalty actions, there generally is no specification of a " severity level" for
the violations identified in an enforcement order imposing a license termination,
suspension, or modification, see Id. 9 VI.C, this evaluative process nonetheless
is utilized to determine the type and severity of the corrective action taken in
the enforcement order.

ENFORCEMENT ACTIONS: SCOPE OF PROCEEDINGS

In making a determination about whether a license suspension or modification
order should be sustained, a presiding officer must undertake an evaluative
process that may involve assessing, among other things, whether the bases
assigned in the order support it both in terms of the type and duration of the
enforcement action. And, just as with the NRC Staff's initial determination
about imposition of the enforcement order, a relevant factor may be the public i

health and safety significance of the bases specified in the order.

ENFORCEMENT ACTIONS: SCOPE OF PROCEEDINGS

As the Commission recently noted, "the choice of sanction is quintessentially
a matter of the agency's sound discretion." Aduanced Medical Systems, Inc.
(One Factory Row, Geneva, Ohio 44041), CLI-94-6, 39 NRC 285,312 (1994)
(footnote omitted). In this regard, a presiding officer's review of an NRC Staff
enforcement action would be limited to whether the Staff's choice of sanction

. constituted an abuse of that discretion.

MEMORANDUM AND ORDER
(Ruling on Prediscovery Dispositive Motions)

In this proceeding, Licensee Indiana Regional Cancer Center (IRCC) and Dr.
James E. Bauer. IRCC's Radiation Protection Officer (RSO) and sole authorized
user, (collectively IRCC/Dr. Bauer) challenge a November 1993 immediately
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Ieffective NRC Staff enforcement order. De order in question suspends and
'

- modi 6es IRCC's byproduct materials license authorizing the use of a strontium-
90 source for the treatment of superficial eye conditions. Currently pending .

before the Licensing Board are dispositive motions filed by IRCC/Dr. Bauer and |

the Staff. In their motions, the parties address the issue of whether 'one of the !
!chief grounds for the Staff's order - Dr. Bauer's involvement in a November

1992 incident at IRCC concerning the administration of a high dose rate (HDR);
brachytherapy treatment under a different NRC license authorizing the use of {
iridium-192 - is an appropriate basis for that order. In addition, the Staff
asserts that four of the central issues proposed for litigation by IRCC/Dr. Bauer i

are subject to dismissal from the proceeding.
Ibr the reasons detailed herein, we find that the Staff is not precluded. .

'

as a matter of law from relying on the November 1992 incident as a basis
for its November 1993 enforcement order. We further conclude, as the Staff 1

'

requests, that an IRCC/Dr. Bauer issue regarding " patient need" for strontium-
90 skin lesion treatments should be dismissed. We decline, however, to grant. ,

the Staff's petition to dismiss several other issues concerning the medical -

appropriateness and public health and safety risks of such treatments and whether |
the licensee's provision of a patient log constituted submitting " complete and .

' accurate information" to the agency as NRC rules sequire. :

f1. BACKGROUND

ne November 16,1993 Staff enforcement order at issue in this proceeding
suspends IRCC's authority under Byproduct Materials License No. 37-28179-01
to receive or use any strontium-90 and modifies that license to, among other

- things, prohibit Dr. Bauer from engaging in any activities under the license. See
58 Fed. Reg. 61,932,61,933 (1993). De order recites three principal bases as
support for suspending and modifying IRCC's byproduct materials license: (1)
Dr. Bauer's purported performance of activities with the strontium-90 source that
were not authorized under the license; (2) Dr. Bauer's alleged failure to provide
complete and accurate information to NRC inspectors during a November 11,
1993 inspection of IRCC facilities; and (3) Dr. Bauer's supposed failure to cause
an adequate survey of a patient to be made during a November 16,1992 HDR
brachytherapy treatment at IRCC that resulted in a significant radiation exposure
to the patient and members of the general public. See id. at 61,932-33. His
third matter is also a subject in dispute in a separate enforcement proceeding
involving the suspension of an iridium-192 byproduct materials licenz held
by IRCC's parent company, Oncology Services Corporation (OSC). See, e.g.,
Oncology Services Corp., LBP-94-2,39 NRC 11,15 (1994).

26
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Acting pursuant to the Board's Dm...a 17,1993 initial prehearing order, |
'

see Memorandum and Order (Initial Prehearing Order) (Dec. 17,1993) at 4-5 |'

(unpublished), on January 18,1994, the parties filed a joint prehearing report
i - in which they specified the central issues for litigation in this proceeding.-Sec

: Joint Prehearing Report (Jan. 18,1994) at 1-4 [ hereinafter Joint Prehearing' :
'

Report]. 'Ihereafter, in accordance with the Board's February 1,1994 prehearing
conference order, see Order (Prehearing Conference Order) (Feb.1,1994) at 1-2

! . (unpublished), on February 28,1994, both IRCC/Dr. Bauer and the Staff filed i

;- dispositive motions relative to several of those issues. See NRC Staff Motion ;
*

} for Summary Disposition and Motion for Dismissal (Feb. 28,1994) [ hereinafter

{ . Staff Dispositive Motions]; Motion to Eliminate Basis for Suspension (Feb. 28, .

; 1994) [ hereinafter IRCC/Dr. Bauer Dispositive Motion]. 'Ihe parties also have
availed themselves of the opportunity to file a response to these notions and to ;,

submit a reply to the opposing party responses. See NRC Staff's Response to
,

Motion to Eliminate Basis for Suspension (Mar. 31,1994); Response to NRC ;
,

Staff Motion for Summary Disposition and Motion for Dismissal (Mar. 31,1994) !,
'

'

[ hereinafter IRCC/Dr. Bauer Response to Staff Dispositive Motions]; NRC Staff
Reply to IRCC's Response to NRC Staff Motion for Summary Disposition and

i
; Motion for Dismissal (Apr.15,1994); Reply to NRC Staff's Response to Motion

.
to Eliminate Basis for Suspension (Apr. 14, 1994).

! In their dispositive motions, both the Staff and IRCC/Dr. Bauer seek a ruling :

i on whether the Staff can rely on Dr. Bauer's purported involvement in the i

November 1992 iridium-192 HDR brachytherapy treatment incident as a basis
I- for the November 1993 enforcement order regarding strontium-90 use by IRCC '

'

;

i and Dr. Bauer. In addition, the Staff asks that four of the central issues for

( litigation proposed by IRCC/Dr. Bauer be dismissed from this proceeding. These

! include whether use of strontium-90 for treating skin lesions on two patients was
medically appropriate (IRCC/Dr. Bauer Issue 1); whether use of strontium-90i

: for skin lesion treatments on two patients posed a risk to the public health, safety,
or interest (IRCC/Dr. Bauer Issue 2); whether providing a patient treatment log;

> - constitutes providing complete and accurate information to the NRC (IRCC/Dr.
Bauer Issue 3); and whether substantial patient need exists for strontium-90

;

treaunents at IRCC (IRCC/Dr. Bauer Issue 14).,

! II. ANALYSIS

A. IRCC/Dr. Bauer Motion to Eliminate Basis and Staff Motion for
j Summary Disposition

1. De " improper Basis" issue

j in their joint prehearing report, the parties mutually identified the following
as the fifth central issue for litigation (Joint Issue 5) in this proceeding:'

i-

27
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Whether Dr. Bauer's alleged conduct under License No. 37 28540-01 (HDR heense). which
is subject to pendang litigation. can, as a matter of law, be a basis for the suspension of
License No. 37-28179-01 (Strontium-90 license)?

Joint Prehearing Report at 2. Both IRCC/Dr. Bauer and the Staff, albeit in
somewhat different ways, seek a dispositive ruling on this issue.

In their pleading entitled " Motion to Eliminate Basis," IRCC/Dr. Bauer assert
that the Staff's reference to the November 1992 incident as a grounds for
the November 1993 enforcement order violates fifth amendment due process
guarantees. This is so, they contend, because the Staff's allegations of conduct
under the HDR license are unadjudicated; and thus cannot provide a basis for
the enforcement order. In addition, they maintain that the Staff's reliance on
the November 1992 incident is improper because any allegations regarding Dr.
Bauer's conduct relative to that incident are irrelevant and immaterial to this
enforcement action. As a result, IRCC/Dr. Bauer conclude, we must prevent the
Staff from using the HDR incident as support for its November 1993 order by

' climinating it as a basis for the order. See IRCC/Dr. Bauer Dispositive Motion
at 4-11,

Asserting that there are no material factual issues relative to Joint Issue 5, the
Staff declares that it is entitled to summary disposition regarding that matter.
According to the Staff, its authority to utilize the HDR incident as a basis
for suspending and modifying the IRCC license arises from (1) the agency's
uniquely broad authority under the Atomic Energy Act (AEA), see Siegel v.
AEC, 400 F.2d 778, 783 (D.C. Cir.1968); (2) subsections (b) and (i) of AEA
section 161,42 U.S.C. 0 2201(b), (i), which empower the Commission to issue
orders to protect health or minimize danger to life or property; (3) AEA section j
186a, id. 0 2236(n), which permits the Commission to revoke, and by implication |

suspend, a license for failure to observe any Commission regulation; and (4) 10 !
C.F.R. I 2.202(a)(1), which provides that in issuing orders the Staff may consider |

any facts deemed a sufficient ground for a proposed enforcement action. See |
Staff Dispositive Motions at 8.

The Staff declares that the foundation of the Novembet 1993 order is its !

conclusion (presumably pursuant to AEA sections 161b and 161i) that it lacked
the requisite reasonable assurance that IRCC's operations can be conducted
consistent with agency regulations and in a manner that would adequately protect i

the public health and safety. This Staff conclusion, in turn, is based in significant i

measure upon a determination that as the RSO and the only authorized user on j
the IRCC strontium-90 license, Dr. Bauer is unable or unwilling to assure that
the Commission's requirements are being and will be followed. And, according
to the Staff, the November 1992 incident is pertinent to this finding because it
casts doubt upon Dr. Bauer's ability to follow the Commission's regulations and |

i
.
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)

;

) to conduct licensed activities, including those under the strontium-90 license, in :
> a manner that ensures protection of the public health :md safety. See 14. at 9. |

Relative to its other cited authorities, the Staff asserts that its reliance on>

- the November 1992 incident is consonant with AEA section 186 and with 10
C.F.R. I 35.18, which is a regulation providing that a byproduct materials license ;

will be issued only if an applicant is found to be equipped and committed to
'

( observing the Commission's safety standards.' He Staff contends that consistent
j with these provisions it is free to consider any actions by the licensee or those, ;

j - such as Dr. Bauer, who are named in the license, that bear on the safe conduct of j
. licensed activities. See id. In additiott, the Staff maintains that its reliance upon

j - the November 1992 incident - the Staff's allegations about which are as yet |
unlitigated - is fully in ac. cord with 10 C.F.R. 5 2.202 and the Commission's :<

!
; broad ,Mity to protect the public health and safety. See id at 9-11.

Finally, in its summary disposition motion the Staff claims that of the fourteen ,

I other issues proposed for litigation by IRCC/Dr. Bauer, five appear to be closely
; related to Joint Issue 5. See 14. at 7 n.4. nose issues are'as follows:

4. . Whether allegations regardag Dr. Bauer's conduct on November 12,1992 are relevant to
'

| this proceeding in that they involve a different source. a diffesent license, and an entirely
distinguishable factual setting?

5. Whether admission of evidence regarding Dr. Bauer's conduct on November 12,1992 is
'

improperly prejudicial given the postuse of this proceeding and the confusion of issues ,

likely to arise fmm the adndssion of that evidence? |,

6. Whether admission of evidena regarding Dr. Bauer's conduct on November 12,1992

j amounts per se to a denial of the due process risis of Dr. Ilauer and the Licensee?
I

;. 7. Whether admission of evidenz into this proceeding segarding Dr. Bauer's conduct on
i Novendier 12,1992 amounts to a denial of due process rights of Dr. Bauer and the

4 Licensee because Dr. Bauer and the IJcensee have been denied the opportunity to review

material in the NRC's possession regarding Dr. Bauer's conduct on November 12,19927

8. Whether allegations regarding Dr. Bauer's conduct on November 12,1992 are admissible [

in this pmceeding in that Dr. Bauer has yet to have the opportunity to contest any,

implication of fauk at a hearing and there has been no nnding of fault against him?
'

i
, i.

Joint Prehearing Repott at 3. De Staff asserts that a ruling in its favor regarding |

Joint Issue 5 compels the dismissal of these issues as well.

i

{' 2. De Board's Determination

i De Staff correctly notes that under AEA provisions such as subsections (b)
and (i) of section 161, the agency's authority to protect the public health and;

safety is uniquely wide-ranging. Dat, however, is not the same as saying that'

it is unlimited. In exercising that authority, including its prerogative to bring
3

,

i
a
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enforcement actions, the agency is subject to some restraints. See, e.g., Hurley
Medical Center (One llurley Plaza, Flint, Michigan), AU-87-2,25 NRC 219,
236-37 & n.5 (1987) (Staff cannot apply a comparative-performance standard ,

in civil penalty proceedings absent fair notice to licensees about the parameters

of that standard).
One of those constraints is the requirement of constitutional due process,

which IRCC/Dr. Bauer have invoked in challenging the Staff's use of the
November 1992 incident. See IRCC/Dr. Bauer Dispositive Motion at 4-8. It ,

has been observed, however, that a party responding to an agency enforcement
complaint has been accorded due process so long as the charges against it
are understandable and it is afforded a full and fair opportunity to meet those
charges. See Citizens State Bank v. FDIC,751 F.2d 209,213 (8th Cir.1984).
Put somewhat differently, "'[p] leadings in administrative proceedings are not
judged by standards applied to an indictment at common law,' but are treated
more like civil pleadings where the concern is with notice . . . ." Id. (quoting
Aloha Airlines, Inc. v. CAB, 598 F.2d 250,262 (D.C. Cir.1979)).

' Under these standards, the due process complaint posited by IRCC/Dr. Bauer
is not persuasive. They do not claim a lack of understanding regarding the
nature of the charges; rather, they contend that they should not be required
to meet the Staff's claims because they do not " rise above the level of ' mere
allegation? " IRCC/Dr. Bauer Dispositive Motion at 11. He fact that the
validity of the Staff'a assertions regarding the November 1992 incident has not

'

been litigated is no reason to preclude the Staff from utilizing those charges
as a basis for the November 1993 order. Indeed, this very proceeding affords
IRCC/Dr. Bauer with an opportunity to contest each of the charges that make up
the Staff's enforcement determination, an 7,>ortunity intended to protect their !

due process rights.' He "unlitigated" nature of the Staff's allegations regarding
the November 1992 incident thus is not a constitutional due process deficiency
that bars Staff reliance on th; ancident as a component of the enforcement order
at issue here.2

In addition to their due process concerns, IRCC/Dr. Bauer also contest the j
Staff's reliance on the November 1992 incident on the general grounds of
" relevance" and " materiality." /d. at 9-11. Their central contention in this
regard - which appears to hark back to their general due process concern, see

3 In fact, taking the IRCC/Dr. Bauer position tu its logical concludon, the Staff would be hard pressed to bring
just about any enforcernent action because in enost instances the taes for those proceedings are sie activities of
licensees or others that have not been the subject of heigation.
2 As was noted carher, a challenge to the Staff's claims about the Novernher 1992 incident also is pen &ng in a
separate procee&ng See sufre p. 26. Whether the circurnstances surrounding that incident are 6rst tried in that
case or in tids proceeding may have irnplications in terna of invoking issue or chum preclusion principles (i.e..
tes judicata or collateral estoppel) wluch are apphcable in NRC adju&catory procec&ngs. See, e g ohio Edison
Co. (Perry Nuclear Power Plant. Unit 1). LEP-92-32. 36 NRC 269. 283 & n 27 (1992)(uting cases), petitionsfor
review pendmg. Nos. 92-1665, 93-1665. 9Ll672. 911673 (D C. Cir.)
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i
q.

!

- . . I

id. at 5-6 - is framed in terms of the uncorroborated " hearsay" nature of the {e

1 ' allegations involved.
.

1

Even accepting their characterization of the Staff's claims as " hearsay" ![
' allegations, this label alone does not provide sufficient reason to dismiss those .|;

i ' claims ab initto. See Oncology Services Corp., LBP-93-20,38 NRC 130,135 j

j n.2 (1993) (hearsay evidence generally admissible in administrative hearing if i

reliable, relevant, and material). Rather, so long as those allegations are in i
4

dispute, the validity and sufficiency of any " hearsay" information upon which . je

they are based generally is a matter to be tested in the context of an evidentiary j
.

| hearing in which the Staff must provide adequate probative evidence to carry
j its burden of proof. - j

j . Besides asserting that the Staff's allegations are " hearsay," IRCC/Dr. Bauer |

[.
' also state that the Staff's claims do not relate "in any substantive way" to the4

:

IRCC strontium-90 license. IRCC/Dr. Bauer Dispositive Motion at 9. Although ,

; in their initial motion they do not delineate what this means, in their response to '|
!

| the Staff's summary disposition request they contend that the November 1992
j' incident is too remote from the alleged-improper activities under the strontium-
; . 90 license given there are different licensees (OSC v. IRCC), different radiation
- : safety officers (OSC corporate RSO Dr. David E. Cunningham v. Dr. Bauer), !,

'and different authorized nuclear materials (iridium-192 v. strontium-90). See j; .

IRCC/Dr. Bauer Response to Staff Dispositive Motions at 6. i

j There might well be instances in which one or more of the bases put forth 1
|by the Staff as support for an enforcement order would be subject to dismissal-

as lacking a sufficient r.exus to the regulated activities that are the focus of the;
' Staff's enforcement action. This is not such a case, however.:

$- If, for the purpose of ruling on the IRCC/Dr. Bauer di.; positive motion, we
j accept what has been pled by the Staff in that order as true, the factual circum-

stances set forth in the order regarding the November 1992 incident and Dr.
Bauer's activities relating to that incident bear a sufficient link to the challenged'

' ' activities under the strontium-90 license to permit the November 1992 incident ;
|4 to provide a basis for this enforcement action. A central connecting factor is that

Dr. Bauer, as an authorized user under both licenses, was substantially involved
i - (either as a supervisor or the administering physician) in providing treatments

i using licensed materiels in a manner that the Staff finds was not in conformance

j with agency requirements. This question about the ability of Dr. Bauer (and ;

I thus IRCC for whom he serves as RSO and sole authorized user) to operate

j - in conformance with Commission regulatory requirements provides the nexus
that links the November 1992 incident under the OSC iridium-192 license with2

events at IRCC under the strontium-90 license and allows the earlier incident to'

be invoked as support for the November 1993 enforcement order.*

I

i
4
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We thus deny the IRCCIDr. Bauer motion to eliminate the Novembe- 1992
incident as a basis for the Staff's November 1993 enforcement order. Further,

there being no material factual issues in dispute regarding Joint Issue 5,2 we

find in favor of the Staff regarding that issue, concluding that as a matter of law
the Staff is not precluded from utilizing Dr. Bauer's alleged conduct regarding
the November 1992 incident as a basis for suspending and modifying the IRCC
strontium-90 license. His finding, however, is made with the understanding
that the Staff continues to bear the burden of demonstratin;; that the allegations
it has put forth in its November 1993 order are sufficient to sustain that order.

IIaving found in the Staff's favor regarding Joint Issue 5, we must also
consider the Staff's assertion that the five additional IRCC/Dr. Bauer issues
should be dismissed. We agree with the Staff about four of those issues.
IRCC/Dr. Bauer Issues 4,5,6, and 8 embody particular arguments as to why
they should prevail on the general issue set forth ir. Joint Issue 5. Having
dealt with those assertions in ruling in the Staff's favor on Joint Issue 5, those
particular issues are for all practical purposes moot and so can be dismissed
from this proceeding.

IRCC/Dr. Bauer issue 7 is different. Based on the information now before
us, we are unable to conclude there are no material factual issues regarding
the IRCC/Dr. Bauer assertion that they have been denied the opportunity to
review material in the agency's possession regarding Dr. Bauer's conduct in
the November 1992 incident. Nor have we been presented with any arguments
demonstrating why such a denial would not be a deprivation of due process.
Accordingly, we Jeny the Staff's request that this issue be dismissed, with the
caveat that any of the parties is free to file a postdiscovery dispositive motion
relative to this issue.

B. Staff Motion to Dismiss

The Staff also seeks dismissal of four additional issues proposed by IRCC/Dr.
Bauer for litigation in this proceeding. He four issues are as follows:

1. Whether the use of the strontium-90 as treatment for skin lesions on the two
ident2fied patients was nrdically appropriate treatment?

3 tn support of its summary dnposition motion, the Staff put forth two statenents of material fact not in issue.
De first declares that the November 1993 enforcenert order rehed upon Dr Bauer's conduct urxler the indium-
192 hcense, wlule the other states that Dr Bauer's .:onduct under the and um 192 license is subject to another
pen &ng adjudicatory proceceng. See Staff Dispootive Motions at 5. Although IRCC/Dr. Bauer agree that the
two statenems of material fact put forth tiy d * ' aff in support of its summary disposioon mo6on are material
and relevant they nonettriens state that they *. . rst any assertion that there is no genume issue to be heard with
regard to these facts" IRCC/Dr. Bauer Respcr,e a Staff Disposinve Motions at 3. They fail, however, to make
any showing establishing how there is a #4wr over these factual statenents, and we can perceive none. See
Adwmced 3)cdkal Systems, Inc. (onc l'r. tory Row. Geneva, ohio 44041). CL1-94-6, 39 NRC 285. 308 (1994)
(nrre asseruons of dispute over materu insur a of fact do not invahdate grant of summary &sposinon).
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2. Whether there was any risk to the public health, safety or other interest by virtue
of the use of the strontium-90 as treatrnent for skin lesions on the two identified
patients?

3. Whether provision of the patient treatment log constitutes provision of complete
and accurate information by the Licensee to the NRC7

14. Whether substantial patient need exists for Strontium-90 treatment at IRCC7

Joint Prehearing Repo,* at 3,4. As we have previously noted in the Oncology
Services Corp. proceeding, 'f it can be established that there is no set of facts
that would entitle IRCC/Dr. s'auer to relief relative to these proposed issues,
then dismiswl is appropriate. See LBP-94-2,39 NRC at 23 & n.8.4

1. IRCC/Dr. Bauer Issues I and 2

Regarding IRCC/Dr. Bauer Issue 1 - the medical appropriateness of the
strontium-90 skin lesion treatments - the Staff correctly points out that whether
or not the treatments were medically appropriate would not, in and of itself, be
a valid defense to the allegatSn in the order that Dr. Bauer performed activities
that were not authorized under the license. Either Dr. Bauer's activities were
or were not authorized by the license and, if they were not, then Dr. Bauer (as
the sole authorized user) was conducting activities in violation of the license.
Nonetheless, in conjunction with IRCC/Dr. Bauer Issue 2 concerning the public i

'

health and safety risks of the treatments, this " medically appropriate treatment"
issue may be relevant to another aspect of our determin.ation about whether the
Staff's order should be sustained. This is the question of the extent or duration ,

1

of the license suspension and modification imposed by the order.
As is evident from the Commission's enforcement policy statement, regula-

tory requirements - including license conditions - have varying degrees of
public health and safety significance. See 10 C.F.R. Part 2, App. C, OIV &
n.5. Consequently, as part of the enforcement process, the relative importance
of each purported violation is evaluated, which includes taking a measure of its
technical and regulatory significance, as well as considering whether the vio-
lation is repetitive or willful. See id. IIIV.B. IV.C. Although, in contrast to
civil penalty actions, there generally is no specification of a " severity level" for
the violations identified in an enforcement order imposing a license termination,
suspension, or modification, see id. O VI.C, this evaluative process nonetheless

*!RCC/Dr. Bauer suggest that the staff cannot properly seek distmssal of these issues because they are put fordi
as "defenu issues." See IRCC/Dr. Bauct Response to staff Dispositive Motions at 7-8. As we have noted
previously, consistent with the analogous agency rules reCarding contencons filed by intervenors, see 10 C F.R. ,

6 2.714(dX2XiO these issues are subject to dismissal under the appropriate circumstances. See oscr> tory Servkes |
Corp., LDP42. 39 NRC at 23 n 8.
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is utilized to determine the type and severity of the corrective action taken in
the enforcement order.

In making a determination about whether a license suspension or modification
order should be sustained, we must undertake a similar process in that we must
assess, among other things, whether the bases assigned in the order support it
both in terms of the type and duration of the enforcement action.5 And,just as
with the Staff's initial determination about imposition of the enforcement order,
a relevant factor may be the public health and safety significance of the bases
specified in the order.'

As a consequence, there may be a set of facts under which IRCC/Dr. Bauer
Issue 2 would be relevmt to our determination here. Further, the question of
whether the treatment involved was " medically appropriate" may be germane
to the public health and safety significance of some of the bases of the order.
Accordingly, as it relates to IRCC/Dr. Bauer Issue 2, we find IRCC/Dr. Bauer
Issue I to be an appropriate matter for litigation in this proceeding as well.

2. IRCC/Dr. Bauer issue 3

With their Issue 3 IRCC/Dr. Bauer apparently call into question the Staff's
finding that, contrary to agency regulations, Staff inspectors were not provided
with complete and accurate information regarding the use of strontium-90 for
purposes other than the treatment of superficial eye conditions as authorized
under the IRCC license. The Staff asserts that because the focus of the order
is on the t leged initial failure of Dr. Bauer to identify strontium-90 skin lesioni

treatments when questioned by inspectors, the Licensee's subsequent action in
turning over the patient treatment log is irrelevant to the regulatory violations
involved. 'Ihis, the Staff concludes, mandates that the issue be dismissed. i

'

We do not agree with the Staff's analysis regarding this issue. As Joint Is-
Isues 2,3,4, and 9 indicate, the Staff and IRCC/Dr. Bauer disagree regarding the

substance and significance of the conversations between Dr. Bauer and agency
inspectors regarding their information requests. Whether or not the patient log
has any regulatory significance as " complete and accurate information" seem-
ingly will depend upon how those factual disputes are resolved. Accordingly, l

we deny the Staff's dismissal request relative to this issue as well.

8 As the Cornnussion recently noted. "the choice of sancuan is quintessentially a snatter of the agency's sound
ducretion" Admaced Medical Sysrem.v. Jac., CLI-94-6. 39 NRC at 312 (footnote onutted). la this regard. our
review would be hnused to whether the Staff's choice consututed an abuse of that discretion.
6 This, of course. can be contrasted with the Staff's consideration of postenforcenent order snatters such as the
IJcennee's efforts to correct alleged de6ciencies that are not necessarily apprepnate subjects for htigation in a
challenge to the enforcement action. See LBP 94-2,39 NRc at 25-26.
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3. IRCC/Dr. Bauer issue 14

his issue is the same as one we dealt with previously in the Oncology
Services Corp. proceeding. As we indicated there, "[w]hatever the patient -
'need' for the treatment with licensed materials, the agency cannot authorize

their use until it is satisfied that the licensee will act consistent with [the AEA's] i;
- statutory mandate [of protecting the public health and safety]." LBP-94-2,39
. NRC at 26. We likewise find this issue to be irrelevant to our consideration' !

of whether the Staff's November 1993 order should be sustained and thus we !

dismiss it. |

'IIL CONCLUSION
!

After evaluating the parties' filings, we conclude that there is no legal bar to
the Staff utilizing Dr. Bauer's conduct during the November 1992 incident as i

'
a basis for the November 1993 enforcement order at issue in this proceeding.
We therefore deny the request of IRCC/Dr. Bauer to preclude the Staff from

.

using the incident as a basis for this proceeding and, finding no material issues |
i

in dispute, grant the Staff's motion for summary disposition on the same point.
inis ruling also leads us to dismiss related IRCC/Dr. Bauer Issues 4,5,6, and !

. 8 as moot. In addition, we grant the Staff's request to dismiss IRCC/Dr. Bauer
.

'

Issue 14 as not germane to this proceeding. Finally, because we find IRCC/Dr.
Bauer Issues 1,2,3, and 7 involve matters for which IRCC/Dr. Bauer might be ;

entitled to some relief, we deny the Staff's request for dismissal of those issues.

;

For the foregoing reasons, it is, this 12th day of July 1994, ORDERED that: I

1. He IRCC/Dr. Bauer February 28, 1994 motion to eliminate basis for |
suspension is denied.

2. De Staff's February 28,1994 motion for summary disposition regarding
Joint Issue 5 is granted and related IRCC/Dr. Bauer Issues 4,5,6, and 8 are
dismissed as moot.

3. De Staff's February 28,1994 motion for summary disposition regarding
IRCC/Dr. Bauer issue 7 is denied.

4. He Staff's February 28, 1994 motion to dismiss regarding IRCC/Dr.
Bauer Issues 1,2, and 3 is denied.

.
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5. : The Staff's February 28,1994 motion to dismiss regarding IRCC/Dr.
Bauer issue 14 is granted.'

. THE ATOMIC SAFETY AND |

LICENSING BOARD r

i
G. Paul Bollwerk III, Chairman .;

. ADMINISTRATIVE JUDGE :
!

I
'

Charles N. Kelber
' ADMINISTRATIVE JUDGE

,

,

,

Peter S. Lam
ADMINISTRATIVE JUDGE

-i
Rockville, Maryland ;

July 12,1994

?

.

.I

i

,

!

.|

|

1

7 Copies of this Memorandua, and Order are being sent this date to counsel for IRCC/Dr. Bauer by facsimile
transtnission and to Staff counzl by E-mail transnussion through the agency's wide area network systerrt j
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Cite as 40 NRC 37 (1994) LBP-94-22

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Peter B. Bloch, Chair
Dr. James H. Carpenter

Thomas D. Murphy.-

In the Matter of Docket Nos. 50-424-OLA 3
50-425-OLA-3 I

,

(ASLBP No. 93-67101 OLA-3)
' (Re: License Amendment;
j Transfer to Southern Nuclear)

GEORGIA POWER COMPANY, et al. 1

(Vogtle Electric Generating Plant, !

.; Units 1 and 2) July 28,1994
1

The Licensing Board determines that an Intervenor may move to admit into
the proceeding a new basis for an already admitted contention. When it does so,
the sequirements for a late-filed contention are not applicable, but the Intervenor'

must show that it is timely to consider the new basis, in light of its seriousness
and of the timeliness with which it has been raised. 'Ihe Licensing Board also
permitted Intervenor to file a reply to Applicant's response to his motion to add'

a new basis to his contention.
.

IRULES OF PRACTICE: NEW BASIS FOR CONTENTION;
LATE FILING

.

Once a contention has been admitted, Intervenor may litigate a new basis
for the admitted contention (falling within the scope of the contention) without
meeting the five-pronged test for a late-filed contention. The test for admitting

37
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the new basis is whether it is timely to consider the new basis, in light of its
seriousness and ~of the timeliness with which it has been raised. The more
serious the safety implications of the proposed new basis, the less important -
delay in presenting the basis.

<

RULES OF PRACTICE: BASIS OF CONTENTION; INTERVENOR
NEED FILE BASES IT INTENDS TO RELY ON

There is no regulatory requirement that an intervenor supply all the bases
known at the time he files a contention. What is required is the filing of bases
that the intervenor intends to rely on.10 C.F.R. 6 2.714(b)(2)(ii).

RULES OF PRACTICE: BASIS OF CONTENTION; INTERVENOR
MAY REPLY TO APPLICANT'S RESPONSE

Intervenor may reply to Applicant's Response to Intervenors' Motion for a
new basis for its contention. In that reply, Intervenor should demonstrate, with
particularity: (1) that he understands the answers that have been filed and that
(despite those answers) there is an important, genuine issue of fact that Georgia
Power has materially misled the Staff of the Commission concerning the public
safety and health, and (2) that he did r.ot unnecessarily delay the filing of this
new basis for its contention.

MEMORANDUM AND ORDER
(Motion to Accept Additional Factual Basis)

|

1. MEMORANDUM

Mr. Allen Mosbaugh (Intervenor) moves to admit into this proceeding a new
basis for his admitted contention. The new basis he advances is an allegation
that Georgia Power misled the Nuclear Regulatory Commission concerning an
improper opening of the containment equipment hatch, breaching containment
integrity, during the March 20, 1990 site area emergency.1 Georgia Power
has responded to this motion in an extensive factual filing that appears to
demonstrate that the new basis is without factual merit.2 Georgia Power and

I Intervenor's Motion to Accept Adational isetual Basis in Support of the Adnuned Contention, July 6.1994
(Intervenor's Monon).
2 Georgia Power Company's " Answer to Intervenors' Motion to Accept Ad&tional Factual Basis in Support of the
Admitted Contennon," July 21,1994 (Georgia Power's Answer); Staff of the Nuclear Regulatory Commission.

,

I

" Response to Intervenor Motion far Adnussion of late-Filed Contenuon Basis." July 26,1994 (staff's Responne).
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the Staff argue that Intervenor's motion is seeking to raise a new " issue" in an !
untimely fashion, j

8 '
We have admitted into this proceeding Intervenor's following contention:

i

-i
1he lianse to opetale the Vogtle Electric Generating Ptant, Units I and 2, should not be +

transferred to Southern Nuclear Operating Company, Inc., because it lacks the requisite
character, ev. and integrity, as well as the many candor, truthfulness, and - i

~

willingness to abide by regulatory requisernents.

'Ihis contention was based on specific allegations about: (1) false or misleading [
statements about Vogtle's diesel generators,- and (2) illegal transfer of the i

authority to operate the Vogtle Plant.
.

'

A licensing board has the authority to make an appropriate decision about
whether the new basis shall be admitted. It has the authority to conduct a fair j
and impartial hearing and to take appropriate action to avoid delay.' We note that ,

'
a licensing board,'in an analogous context, held that an issue that fell within

- an admitted contention could be litigated The test that was developed and |
. applied, to determine whether to admit the new issue, was "whether the motion ;

.was timely and whether it presents important information regarding a significant !

issue." Consumers Power Co. (Midland Plant, Units 1 and 2), LBP-84-20,19 {
NRC 1285,12% (1984). We accept this test.

..

Since Intervenor's new basis falls within the scope of an admitted contention,
*

; he is not seeking to raise a new contention; therefore, we have concluded that
there is no merit to the joint claim of Georgia Power and the Staff that we |
should apply the new-contention requirementf to the new allegations. There '

is no regulatory requirement that an intervenor supply all the bases known at .|
the time he files a contention. What is required is the filing of bases that the {
intervenor intends to rely on.' j

We note that we had stated, in our unpublished order of June 2,1994, at 3-4, !

that we would consider whether or not to admit a new basis as a new contention.' ;

After considering the arguments of the parties, we now conclude that it is not
'

necessary to apply new contention requirements to a new basis for an admitted .

- contention. The question before us is whether it is timely to consider the new !

basis, in light of its seriousness and of the timeliness with which it has been i
$raised.

-- 3 LBP-93 5. 37 NRC 96,110 (1993).
i

4
10 CF.R. 6 2.718.

5
10 CF.R. 6 2.714(aXI). I

'P titioner H required to disclose the bases for his contemion the he imended to rely on W the Hearing a thee
-

tine he 6 led his case.10 C.F R. 6 2.714(bX2Xii). We conclude that Petitioner has given enough explanation in
his niing for us to undmiand why he did not intend to rely on the new alleggion at the tine he 6 led his initial
consention. Incrvenor's Motion a 3.
T our order was cited in the Staff Responne at 2-3,
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Re more serious an issue, the more important it is for this Board to consider
it. We can, indeed, always determine that a serious issue that falls within the
scope of an admitted contention must be considered in order to assemble an
adequate record.8

We have, therefore, chosen to treat Intervenor's filing as a motion to be
decided on its merits, in light of the opposing arguments of the parties.
In response to that motion, Georgia Power has filed an extensive, carefully
documented answer and the Staff also has answered. We invite Intervenor to file
a combined reply to Georgia Power and to the Staff. In that response, Intervenor |

should demonstrate, with particularity: (1) that he understands the answers
that have been filed and that (despite those answers) there is an important,
genuine issue of fact that Georgia Power has materially misled the Staff of the
Commission concerning the public safety and health; and (2) that he did not
unnecessarily delay the filing of this new basis for its contention?

II. ORDER

For all the foregoing reasons and upon consideration of the entire secord in
this matter, it is, this 28th day of July 1994, ORDERED that:

By 6 pm on Friday, August 6, the Licensing Board and the parties shall re-
ceive a reply by Allen Mosbaugh (Intervenor) to the answers of Georgia Power,

1

'See our unpubbshed order of June 2.1994, at 4 (requesung a showing from the parues concerning whether |
adjudication of a new basis is required in order to compile an adequale record on the adnuned contenoon). See
sho MVic Gas and Electric Co. (Diablo Canyon Nuclear Power Plant. Umts I and 2), l BP-93-1,37 NRC 5,
20 (1993) Outervenor under the amended contention rule will not be hnuted to the specinc incidents rehed on to

adnut its contenuon).
'if there is a substarstial misstatement involved, we as a Ueensing Board could decide that the admission of the
new basis is necessary for us to compile an adequate record on the adnutted contention. We are unhkely to decide
that tardiness in raising an important issue of credshihty was reason to onut the issue from our record. We are
required to compile an adequate record that covers important relevant issues.
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et al., and the Staff of the Nuclear Regulatory Commission to Intervenor's Mo- ~
'

tion to Accept Additional Factual Basis in Support of the Admitted Contention.

THE ATOMIC SAFETY AND;
LICENSING BOARD

;

i

James H. Carpenter
- ADMINISTRATIVE JUDGE

,

e

i

Romas D. Murphy
ADMINISTRATIVE JUDGE ,

Pbter B. Bloch, Chair . f
ADMINISTRATIVE JUDGE -1

: Rc;kville, Maryland '

!
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Cite as 40 NRC 43 (1994) CLi-94-10

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Ivan Selin, Chairman
Kenneth C. Rogers
E. Gail de Planque

in the Matter of Docket No. 50-458-OLA

GULF STATES UTILITIES
COMPANY, et al.

(River Bond Station, Unit 1) August 23,1994

The Commission considers the appeal of a Licensing Board decision, LBP-
94-3, 39 NRC 31 (1994), which granted a request for intervention and for
hearing on two applications submitted by the Gulf States Utilities Company
(GSU). In one application, GSU sought to trar,sfer its operating control over the
River Bend nuclear power plant to a new licensee. GSU's second application
sought a license amendment to reficct a change in the ownership of GSU.
The Commission denies the appeal and affirms the Licensing Board's order,
finding that the Petitioner has met the threshold requirements for standing and
an admissible contention.

RULES OF PRACTICE: STANDING TO INTERVENE

To determine whether a petitioner has alleged the requisite interest to inter-
vene, the Commission applies judicial concepts of standing.

RULES OF PRACTICE: STANDING TO INTERVENE

For standing, a petitioner must allege a concrete and partiev rized injury
that is fairly traceable to the challenged action and likely to be redressed by a
favorable decision.
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' RULES OF PRACTICE: STANDING TO INTERVENE

in the absence of a clear misapplication of the facts or misunderstanding
of law, the Licensing Board's judgment at the pleading stage that a party has -
crossed the standing threshold is entitled to substantial deference.-

RULES OF PRACTICE: STANDING (INJURY IN FACT)

The Atomic Energy Act authorizes the Commission to accord pro.ection from
radiological injury to both health and property interests. See AEA, il103b,
161b,42 U.S.C. 64 2133(b),2201(b).

REGULATIONS: INTERPRETATION -

Commission regulations recognize that underfunding can affect plant safety.
Under 10 C.F.R. 5 50.33(f)(2), applicants - with the exception of electric
utilities - seeking to operate a facility must demonstrate that they possess or
have reasonable assurance of obtaining the funds necessary to cover estimated
operation costs for the period of the license. Behind the financial qualifications
rule is a safety rationale.

,

RULES OF PRACTICE: CONTENTIONS

Commission regulations mandate that a contention include a specific state-
ment of the issue of law or fact to be raised or controverted, a brief explanation
of the bases of the contention, and a concise statement of the alleged facts or
expert opinion that support the contention, together with references to those spe-
cific sources and document on which the petitioner intends to rely to prove the
contention. The petitioner must also demonstrate that a genuine dispute exists
with the applicant on a material issue of law or fact.

RULES OF PRACTICE: CONTENTIONS

At the contention filing stage the factual support necessary to show that a ,

I
genuine dispute exists need not be in formal evidentiary form, nor be as strong
as that necessary to withstand a summary disposition motion.
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,

MEMORANDUM AND ORDER
.

L INTRODUCTION

Pursuant to 10 C.F.R. 5 2.714a, the Gulf States Utilities Company (GSU) has |
'

appealed the Atomic Safety and Licensing Board's Memorandum and Order
LBP-94-3,39 NRC 31 (1994). The Board found that the Cajun Electric Power

iCooperative, Inc. (Cajun) has standing to intervene as a party in this proceeding
and that one of Cajun's seven contentions is admissible. On appeal, GSU claims i

that Cajun lacks both standing and an admissible contention. The Nuclear
Regulatory Ccmmission (NRC) Staff concurs with the Licensing Board that
Cajun has standing to intervene, but submits that the Board improperly admitted

'

Cajun's contention. The Commission affirms LBP-94-3.
b

IL BACKGROUND

GSU is a Texas corporatic, and holds a 70% undivided intmst in River Bend |
- Station, Unit 1, located in Feliciana Parish, Louisiana. C.,.m is a Louisiana '|.

cooperative corporation engaged in the transmission, distribution, and sale of i

electricity to rural electric distribution cooperatives. Cajun owns the remaining
30% undivided interest in River Bend. Specifically, this proceeding involves-
two separate applications filed by GSU in January 1993 for changes in the River
Bend operating license. In one application, GSU sought to transfer control over ,

River Bend's operations from itself to Entergy Operations, Inc. (EOI), pursuant ;

to 10 C.F.R. 9 50.80. GSU's second application was for a license amendment
to reflect a change in the ownership of GSU, which through a merger would
become a wholly owned subsidiary of Emergy Corporation (Entergy). The t

merger would not affect River Bend's ownership. The NRC Staff has approved i

both applications. See 58 Fed. Reg. 68,182 (Dec. 23,1993). |
Cajun and GSU entered into a Joint Ownership, Participation, and Operating i

Agreement (the JOPOA) in 1979. Under the agreement, Cajun and GSU, j

proportionate to their ownership interests, share the costs, expenses, and benefits j
of the River Bend Station. The agreement named GSU as the Licensee ;

responsible for operating River Bend. Now, after the transfer of operating |

control requested by GSU, and pursuant to a new River Bend Station operating
agreement executed by GSU and EOi, EO! is the new operator of the facility. ;

,

EO! is a wholly owned subsidiary of Entergy Corporation, and also operates
~

,

nuclear stations for four other Entergy subsidiaries.
,

Before the Licensing Board, Cajun alleged that both the transfer of operating i
'

control to EO! and GSU's merger with Entergy raise concerns about the safety
,

of River Bend's operations. Cajun alleges that EOl may lack sufficient funds

o ;
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to operate the plant safely. Cajun states that EOl is thinly capitalized, and
that under the new River Bend operating agreement between EOI and GSU,
GSU bears the full obligation to compensate EOI for the plant's operations.
Accordingly, Cajun emphasizes that EOI will be Jependent upon GSU for
the funds to carry out. River Bend's operations, and cannot look to Entergy
or to Cajun itself. Cajun alleges that GSU faces potentially severe financial
exposure because of pending litigation with Cajun and with Texas regulators,
and that potential litigation losses could result in GSU being unable to fund EOl

' adequately to maintain safe operations at River Bend.''
'

He Licensing Board first determined that Cajun has standing to intervene.
Cajun seeks to protect its property interest in the River Bend facility fro n
radiological harm. Cajun allegedly has invested approximately $1.6 billion for

'its 30% ownership share of River Bend. The Licensing Board concluded that
radiological harm to Cajun's property interest is a protected interest under the
Atomic Energy Act. LBP-94-3,39 NRC at 38. The Licensing Board also found

' that the alleged injury can be redressed because license conditions could be -
imposed to reduce the potential for injury to Cajun. See id. at 39.

The Licensing Board admitted one of seven contentions proferred by Cajun.
The admitted contention alleges that proposed license amendments may result
in a reduction in the margin of safety at River Bend. See id. at 41-42. The
contention is based on claims identical to those that go to Cajun's standing;
namely, that operations at River Bend may be underfunded because the r.ew
operator is thinly capitalized and intends to receive the bulk of its funding from
GSU, which in turn faces the risk of substantial financial losses from pending
litigation and which, in the event it has difficulty funding EOI, will not receive
any assistance in funding EOl from the Entergy Corporation, the parent of both
GSU and EOI.

On appeal, GSU claims that the Licensing Board erred in granting Cajun's
petition to intervene because Cajun lacks both standing and an acceptable con-
tention. Brief in Support of GSU's Appeal (GSU Appeal Brief) at 17-18 (Feb.
15, 1994). In brief, GSU argues that Cajun never alleged how GSU's merger
with Entergy, or how the operation of River Bend by EOi, could adversely affect
Cajun's interests. GSU emphasizes that responsibility for funding River Bend's
operations remains unchanged by the license amendments. GSU Appeal Brief

I Caiun has hied a lawsuit against GsU concermng Cajun's ownership status in River Bend. Cajun seeks to
rescind its operating agreenent with GSU and obiaan damages of at least s t 6 bilhon for alleged nusrepresentation
Two of the Cajun Cooperanve's nrmbers also have Aled suit against GSU. alleging that the operating agreenent
between Cajun and GSU is null because at was never submitted to the Louisiana public Service Commission.
Cajun also hied two lawsuits in the D C Circuit Court or Appeals against the NRC attacking (apparently on
anutrust grounds) the two hcense anendments granted to GSU in this proceeding The Court consohdated the
two caws but has not set a brichrg schedule. Cajun states that GSU also is involved in huganon with the pubhc
Unhty Commission of Texas. ahich disallowed s63.5 nulhon of Rner Bend plant costs and ordered GSU to
place in abeyance approximately si 4 bilhon or its investment
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at 7,22 24. The responsibility for funding plant operations will remain with the
plant owners, GSU and Cajun, in proportion to their ownership interests. Id.
at 24. GSU argues that EOl's " capitalization" is irrelevant because GSU is not
relying on EO! to demonstrate fmancial qualifications, only to operate the plant.
GSU concludes that Cajun's interests in River Bend could be affected only if
GSU is unable to meet its financial obligations to fund plant operations. /d.
at 18. GSU stresses that such an eventuality could result from GSU losing its
pending litigation, but not from the two license amendments, which will have
no effect on the pending litigation. See id. at 18,20,22. Moreover, GSU argues
that the pending litigation against GSU is overly speculative a basis upon which
to support Cajun's standing and contention. Id. at 23,36. Lastly, GSU claims
that no link exists between a financial qualifications review and plant safety
because if adequate funds are not available for safe operation, a plant simply
can be shut down. See id. at 34-35.

The NRC Staff concurs with the Board's finding of standing, but argues
that the Board erred in admitting the contention.2 He Staff claims that the
transfer of operating control to EOI will affect neither GSU's obligation nor
its ability to fund River Bend s operations, and therefore could not affect the
plant's operations. Staff Appeal Brief at 910.

III. ANALYSIS

A. Cajun's Standing

Under section 189a of the Atomic Energy Act, the Commission must provide
a hearing upon the request of any person "whose interest may be affected
by the proceeding." 42 U.S.C. 5 2239(a). To determine whether a petitioner
has alleged the requisite interest to intervene, the Commission applies judicial
concepts of standing. See Clercland Electric ///uminating Co. (Perry Nuclear
Power Plant, Unit 1), CLI-93-21,38 NRC 87,92 (1993)(Perry). For standing, a
petitioner must allege a concrete and particularized injury that is fairly traceable
to the challenged action and likely to be redressed by a favorable decision. See
generally Lujan v. Defenders of Wildlife,112 S. Ct. 2130,2136 (l992); Perry,
38 NRC at 92. He injury must be to an interest that is arguably within the
zone of interests protected by the governing statute. Injury may be actual or
threatened. Wilderness Society v. Griles, F'4 F.2d 4,11 (D.C. Cir.1987); Perry,
38 NRC at 92.

In the absence of a clear misapplication of the facts or misunderstanding
of law, the Licensing Board's judgment at the pleading stage that a party has

2 NRC staff Response to GSU Appeal (Mar 3,1994)(staff Appeal Bnef t at 4. 6
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crossed the standing threshold is entitled to substantial deference. "'[W]e are .i
not inclined to disturb a Licensing Board's conclusion that the requisite affected
interest . . . has been established unless it appears that that conclusion is ,

lirrational.'" Pon/arvi General Electric Co. (Pebble Springs Nuclear Plant,
Units 1 and 2), ALAB 273,1 NRC 492,494 (1975).3

' The Licensing Board's conclusion here tha: Cajun has alleged sufficient ,

interest and injury for threshold standing is not " irrational." The Atomic Energy
Act expressly authorizes the Commission to accord protection from radiological
injury to both health and property interests. See AEA, il 103b,161b,42 U.S.C.
Il2133(b),2201(b). Cajun alleges a threat of radiological harm to its property
interest in the River Bend Station. ,

'
We reject GSU's argument that Cajun's stated interests are purely economic

and "without a legitimate nexus to ' unsafe plant operation.'" GSU Appeal Brief
at IS. Although seeking to protect a pre,-erty interest, Cajun asserts an adverse
impact on that interest from potentially unsafe operation of River Bend if the
funding resources for the plant are unduly strained. As the Licensing Board i

recognized, such a claim is far different from the claims of disgruntled ratepayers
or taxpayers whose complaints'of rising rates or taxes have been rejected as a

. basis for standing in our proceedings. See 39 NRC at 37 (citing cases). Rather, ,
'

- Cajun's claim hears on safety in relation to the underlying financing for the
plant, a matter that our regulations address.

'

Commission regulations recognize that underfunding can affect plant safety.
Under 10 C.F.R. 6 50.33(f)(2), applicants - with the exception of electric
utilities - seeking to operate a facility _must demonstrate that they possess or ,

'

have reasonable assurance of obtaining the funds necessary to cover estimated
operation costs for the period of the license. Behind the financial qualifications
rule is a safety rationale. In drafting the original financial qualifications rule
(which did not exempt utilities), the Atomic Energy Commission "'must have
intuitively concluded that a licensee in financially straitened circumstances would
be under more pressure to commit safety violations or take safety " shortcuts" ,

than one in good financial shape.'"4 Indeed, the Commission has presumed that
"[s]hortcuts in safety at full power conceivably could avoid shutdowns . . . and
thereby contribute to greater plant availability and revenue from power sales."3

,

3 0morrag Norrhern Ssares her Co (Prairie Island Nuclear Generating Plant. Umts 1 and 2) ALAB.107,5
AEC 188.193 (1973),ag'd on other grounch. CLI-7312. 6 AEC 241 (1973). gff'd sah nont BPI r AEC. 502
F.2d 4~ 1 (D C. Ch.1974). See ahu Duquesne light Ca (Beaver Valley Power stauon. Uma !), ALAB.109. 6j-
AEC 243. 244 (1973); cf Virgraia Electric and her Ca (North Anna Power Station. Umts I and 2L ALAB 522.

! 9 NRC 34,57 n 5 (1979k
4 Final Rule. Ehnunauon of Review of hnancial Quah6 canons of Electric Uuhdes in operating License Review

i and Hearings for Nuclear Power Plants. 49 Fed Reg 35,747. 35.749 (Sept 12.1984).
3 ruhtic Service Ca <(New Hampshire (Seabrook Statica. Units i and 21. CLt-8810,28 NRC 573. 600 (1988)'

j; . see abo 49 Fed. Reg. 35.749 (Sept 12.1984).

!
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In addition to highlighting EOl's thin capitalization and GSU's potential
inability to fund River Bend's operations because of litigation risks, Cajun
also stresses that the merger will contribute to the potential for underfunded
operations at River Bend. Through the merger, Entergy Corporation will become
the parent of GSU Entergy's obligations to EOI are found in a River Bend
Station Guarantee Agreement (Guarantee Agreement) made by Entergy, GSU.
and EOI. Under the agreement, Entergy will have no obligation to support EOI
financially if GSU ceases to fund EOI. And, according to Cajun, "EOI cannot
look to Cajun for payment." 39 NRC at 39.6 Because of GSU's pending liti .itionF

risks, Cajun stresses that "[t]he possibility that GSU may be unable to fur.d EOI
operations of River Bend . , is more than an academic concern." Cajun's
Petition for Leave to Intervene (Aug. 6,1993) (Cajun's Petition) at li

Cajun clairas that the merger results in Entergy and its shareholjers being
financially " insulated" from events involving EOI and GSU.7 After the merger,
as reflected in the license amendment, GSU no longer is a publicly owned utility,
but is a wholly owned subsidiary of the Entergy Corporation. GSU Appeal Brief
at 7. Cajun explains that, before the merger, GSU shareholders would have
'been directly affected by a GSU bankruptcy, but that after the merger Entergy
shareholders will be " insulated from liability through the corporate structure
of Entergy's subsidiaries, GSU and EOI." /d. at 21. Because Entergy and its
shareholders would be protected from any financial responsibility related to the
underfunding of River Bend if GSU ceases to fund EOI, Cajun concludes that
"EOI may be unable to ensure the safe shutdown of River Bend in the event of
a GSU bankruptcy." Id. a: 21-22,

In sum, we cannot conclude that the Licensing Board's standing determina-
tion was irratioral. Whether the restructuring of GSU and the transfer of
operating control to EOI ultimately harms or enhances River Bend's operation
is a matter over which Cajun and GSU sharply disagree. It may well be that
the two actions cannot be shown to have an impact on the safety of River Bend
or that our regulations require no more demonstration of financial qualifications
than that already found adequate by the Staff. But such fmdings would require
us to reach beyond the minimum threshold for standing. Although we accept the
Board's determination that Cajun has made a sufficient showing for threshold
standing on the pleadings, we do not intimate any opinion on the merits of
Cajun's claims, which upon further factual development may prove inadequate
to survive the summary disposition stage.

GSU also argues on appeal that "[bly rejecting the fact that two - not one
-license amendment applications are at issue and collapsing both amendments
into a single pmceeding, the Licensing Board erroneously concluded that

"Su also Cajun's Bnef in oppminon to GSU's Appeal (htar 2.1994)(Cajun Appeal Dnef) as 21.
I., .alun Appeal Bncf at 6.S '
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separate standing (and a separate admissible contention) need not be established
in connection with each license amendment." GSU Appeal Brief at 13.
GSU submits that the Licensing Board's analysis involves only the transfer of
operating control to EOi, and does not reflect any assessment of the potential
impact to Cajun's interests from the merger of GSU with Entergy. See id. at 14-
15. GSU complains that the Board did not make separate findings of standing
and, in failing to do so, bootstrapped its jurisdiction over the merger amendment.

Although we concur with GSU that licensing boards do not have the liberty to
assume jurisdiction over separate license amendments and hold a hearing simply
because the same facility and same parties may he involved, we do not believe
that the Licensing Board here has overstepped die bounds ofits authority. A fais
reading of Cajun's initial pleadings reflects that Cajun sought a hearing on both
licensing actions.8 The Board concluded that "the two amendments appear to be
different facets of the same undertaking." LBP-94-3,39 NRC at 37. We note,
too, that GSU itself has linked the two actions. In its application for the transfer
of operating control to EOI, GSU declared that the application was " submitted in
contemplation of the proposed merger, and would become effective only upon
consummation of the merger."' On appeal, GSU emphasizes that even had the
transfer of control been denied, the merger could have proceeded as a matter
of law,"' but this assertion does not crase an apparent relationship between the
actions.

In context, the Licensing Board's finding of standing goes to both challenged
amendments. The Board noted that both amendments could increase the poten-
tial for underfunded operations at River Bend, and that thus both amendments
"are contributors to Cajun's standing arguments." Id. at 38.

At this stage we accept, ns the Licensing Board has found, that the issues
pertaining to both the transfer of control and the merger may overlap, and that
Cajun's alleged injury could result from both actions in tandem. The Board
also has found Cajun's admitted content'an pertinent to both actions, and we
affirm the threshold admission of the contention in the next section of this Order.
Although further litigation of Cajun's contention may well show it to be of little
consequence to one or both of the licensing actions at issue, we discern no reason
on the basis of the minimal record before us to disturb the Board's conclusions.

a sce e g. Cajun's Anrndnent and Supplenent to Pentmn at 5-6 (Aug 31.1904 we note that Gyun's
onFmal Petmon referred to tte Trderal Argestrr smuce for str proposed arrger anendnrnt, while the Pention
highhghted the proposed traaster of control, the notice of which appeared on ttu rellowmg page m the federal
Regener Wien the othee of the Sectetary (SLCY) referred Cajun's pennon to be Licensmg Boant on August
17.1993 SLCY noted only the propowd nrrger anendnent in us Supplenrnt, Cajun clanhed als intenhon to
coniest tmth proposed hernaang acuons To the entent that any defect custed in the estabhshnrnt of the Licensing
rhiard, we remove at now
'Leuer from P.D Graham. GSU. in NRC Docunrnt Control Desk, as I (Jan 13.1993)(attached io letter from

Mark Weiterhan. GSU counsel, to NRC Aionue Safety Licensmg Board (Sept 1.1993)
H'GSU Appeallinef at IS

'
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To the. extent that the Board consolidated its consideration of the amendments it
is empowered to do so under 10 C.F.R. I 2.716 when reasonable. We generally
will defer to the Licensing Board's judgment on consolidation. See Safety Light
Corp. (Bloomsburg Site Decontamination and License Renewal Denials), CLI-
92-13, 36 NRC 79, 89-90 (1992).

,

H. Cajun's Contention

Nr admission as a party, a petitioner for intervention must proffer at least
one admissible contention. The standards for an admissible contention are found
under 10 C.F.R. 6 2.714(h)(2) and (d)(2). Commission regulations mandate that
a contention include a specific statement of the issue of law or fact to be raised
or controverted, a brief explanation of the bases of the contention, and a concise
statement of the alleged facts or expert opinion that support the contention,
together with references to those specific sources and documents on which the
petitioner intends to rely to prove the contention. The petitioner also must
demonstrate that a genuine dispute exists with the applicant on a material issue
of law or fact. Contentions must fall within the scope of the issues set forth in
the notice of the proposed licensing action. See Public Service Co. ofIndiana
(Marble Hill Nuclear Generating Station, Units I and 2), ALAB-316,3 NRC
167, 170 71 (1976).

The contention rule, however, does not require Cajun to prove its case at this
point At the contention filing stage the factual support necessary to show that a
genuine dispute exists need not be in formal evidentiary form, nor be as strong
as that necessary to withstand a summary disposition motion. What is required
is "a minimal showing that material facts are in dispute, thereby demonstrating
that an ' inquiry in depth' is appropriate.""

'Ihe Licensing Board admitted only one of Cajun's seven proffered con-
tentions. The admitted contention alleges that "the proposed license amend-
ments may result in a significant reduction in the margin of safety." LDP-94-3,
39 NRC at 41." Central to Cajun's contention is the concern that EOl will lack
adequate funds to operate River Bend safely.

Cajun's bases for the contention can be summarized as follows:

" Final Rule, Rules of Pracuce for Donesuc Licenung Proceedmgs - Procedurai Cimnges m the Hearmg Process.
311f.A. 31.171 < Aug II.19:191. ymmag Connecterus BunActs Anorwinni t anord of Governors. 627 F.2d 245

'D C. Car 1980)
D GSU subnuis that Capun's contention contams a fatal defect because the "marpn of safety" standard is a term
of an that concerns only wtrther a "sigmhcans harards conuderatson" eusts that could affect the imung of the
effccuveness of the beensmg acuans. We do not beheve that the expressmn "nwpn of safety" has been used
as a term of an in this manner by either Cajun or the licenung Board We understand Cajun to be allegmg an
adverse myact on safety
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1. The new River Bend Operating Agreement underlying the transfer
~ f operating control to EOI runs only between GSU and EOI. Undero
the agreement, GSU is obligated to provide all of EOl's funding for
River Bend's operations. As a result, EOl will be dependent upon
GSU for the funds necessary to operate River Bend.

2. EOI is thinly capitalized. Consequently, if GSU ceases to make
its operating payments, EOI will have no other source of funds to
maintain safe River Bend operations.

3. GSU faces severe financial exposure from litigation with Cajun
and from Texas regulatory proceedings. Losses could render GSU ,

unable to make sufficient payments to EOI for continued safe plant
operations.

4. Under the merger agreement, Entergy Corporation, the parent of GSU
and EOI, will not be responsibb for funding EOl's operation of River
Bend if GSU ceases to fund EO!.

See id. at 4|.
.

As the Licensing Board found, the arguments both in support of and against i

f the contention are similar to the arguments presented on Cajun's standing.
See 39 NRC at 42. Both GSU and Staff stress that the licenu amendments
cannot affect River Bend's safety because funding for the plant's operations*

will remain primarily the responsibility of GSU, and GSU's financial exposure
from litigation risks exists regardless of the amendments. Consequently, GSU
belie es EOl's financial qualifications to be irrelevant to the proposed actions.

We cannot accept GSU's conclusion that "[t]he financial qua.ification of EOl
is not at issue in this proceeding." GA Appeal Brief at 32-33. Our regulations
make EOl's financial qualification an issue. See p. 48, supra. GSU's arguments
simply fail to recopi_.e that E01 as the new operator is subject to the financial
qualifications rule, and that the reliability of funding for River Bend's operations
has been placed into question. Cajun's contention and its bases bear directly on
whether the Commission's regulations are satisfied.

GSU's conclusion that "[t]he financial status of River Bend is, at worst, ,

'
unchanged by the merger and hkely is improved,"" may upon inquiry prove
to be true, but is open to some question. We note that Staff, which objects to
the admission of the contention for generally the same reasons as GSU, states ,

that it has examined the financial qualifications of EO! and found "the requisite I

reasonable assurance of source of funds in the Operating Agreement between
GSU and EOI." Staff Appeal Brief at 10 n.6. But this conclusion merely restates i

the Staff decision. It is contested by Cajun. A Staff conclusior. alone is not
enough to defeat Cajun's right to litigate a contention.

l
|

|U Gs0 Appeal 14nef at 33. |
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The Licensing Board found that the terms of the merger agreement contribute
to the potential for underfunding. 39 NRC at 38. At this stage, we are
unable to resolve whether corporate. restructuring under the merger will result
in " insulation" from liability that can contribute to EOl's potential inability to
safely operate or safely shut down the facility We also cannot assess with finality
the significance of the pending lawsuits against GSU," or the significance of
the new operating agreement making GSU solely responsible for funding River
Bend's operations." We cannot say, however, that the Licensing Board erred in
finding that Cajun has delineated a basis for further inquiry into its contention
that underfunding of operations may occur.

Ilow much further examination the contention warrants must now be resolved
by the Licensing Board. In sum, all we decide today is that Cajun has met the
minimum threshold for the -Jmission of its contention. Cajun has explained the
bases, and identified facts and other matters supporting its contention, When
Cajun's position is viewed in a light favorable to the petitioner,'' we are unable
to conclude that the contention and its bases are wholly immaterial or fail to show
a genuine dispute on a material matter. Without engaging in a greater inquiry,
more appropriate for a later stage of this proceeding, we cannot resolve the
significance of Cajun's allegations about the potential combined effect of EOI's
thin capitalization, GSU's financial exposure, and a new corporate structure
under Entergy.

IV. CONCLUSION

For the reasons stated in this decision, GSU's appeal is denied and the
Licensing Board's order in LDP-94-3 is affirmed.

,

|
l

"GSU claims that the degree of haancial esposure faced by Gsu 3 son speculauwe to serve as a basis for
Casun's contenuun Yet the hugatma rending against GSU has been conshd of signancance by the NRC Staff.
When the Staff approved the two apphcauuns at issue on Decenher 16.1993. Staff meluded a heense condmon
requmng GSU to mform the Director of Nuclear Reactor Regulanon within 30 days of any award of damages in ]
the hugauon between Cajun and GSU. See, e g, Anrndment No 6910 racihty operaung License No NPF 47 |
(Dec.16,190) at 2. In ad&uon. Cajun noies that Enlcrgy in its planned nerger specihcally included comimons
thr.t would alhiw it to withdraw from the nerger if the Cajun hugsuon results in a decision against GSU before
the nerger is consummated Caiun's Anrndnwns & Supplenent to Pennon to latervene at 10 Thus, sufhcient
mierest in GSU's penthng hugatmn has been raised by both the NRC Staff and Entergy that we cannot disnuss
Cajun's concern as overly speculauve.
"Gs0 maintains that ahhough under the new operatmg agreement. Col will kiok only to OsU for the funds
to operate Rsver Hend, ulumately the fundmg ror River Hend will not be danged GSU espl.uns that the mmal
operaung agreenrnt between GSU and Cajun will temam in effect This agreement has required and will conimue
to require Cajun to provide 30% of the funds necessary for River Bend's operanons. GSU Appeal Brief at 32 j
The potenual effects of the new operaung agreenent's direct fundmg relauonship between GSU and Lol remams j

unclear to tan at this stage. We cannot comfertably conclude from the hnuted record before us that the new I

aring agreement's haancial arrangenent will not affect kner Bend's funang.
p' See Arrama Pubhc Semre Co (Palo Verde Nuclear Ceneratiag Stanon, Umis I,2, and h Ct191 12,34 NRC

|
149,155 (1991 L |
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- It is so ORDERED.

Ihr the Commission

i

JOHN C. HOYLE
Acting Secretary of the

Commission

Dated at Rockville, Maryland, - -

this 23d day of August 1994,
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Cite a 40 NRC 55 (1994) CLi-94-11

UNITED STATES OF AMERICA ,

NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Ivan Selin, Chai man
Kenneth C. Regers -

E. Gail de Pl9nque ,

in the Matter of Docket No. 40-8027-EA

(Decontamination and
Decommissioning Funding)

SEQUOYAH FUELS CORPORATION
and GENERAL ATOMICS

(Gore, Oklahoma Site) August 23,1994

General Atomics ("GA") filer. with the Commission a pleading styled "Pe-
tition for Review and/or Motion for Directed Certification *' of an interlocutory
order (LBP-94-17,39 NRC 359 '1994)) issued by the Licensing Board. In that
pleading, GA challenged the Licasing Board's denial of GA's motion seeking
either an order granting summary disposition in its favor regarding all issues
in this proceeding or an order of dismissal. The issue on appeal is whether,
pursuant to 10 C.F.R. 6 2.786(g), the Commission should exercise its discretion
to review the Li~ sing Board's interlocutory order. The Commission denies
GA's Petition on ihe ground that it fails to satisfy either nr the two conditions
for interlocutory review set forth in 10 C.F.R.12.786(g)

1

RULES OF PRACTICE: INTERLOCUTORY APPEALS
J(DISCRETIONARY REVIEW; DIRECTFD CERTIFICATION);

INTERLOCUTORY REVIEW (DIRECTED CERTIFICATION)

The Commission in this proceeding treats a challenge to an interlocutory
order as a Petition for Review under 10 C.F.R. 5 2.786 rather than as a Motion
for Directed Certification under 10 C.F.R. Il2.718(i) and 2.730(f).
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RULES OF PRACTICE: INTERLOCUTORY APPEALS

The Commission has a longstanding policy disfavoring interlocutory review
(other than appeals pursuant to 10 C.F.R. 92.714a), and will undertake such'

review only in the most compelling circumstances.

RULES OF PRACTICE: INTERLOCUTORY APPEALS
(DISCRETIONARY REVIEW)

A licensing board decision refusing to dismiss a party from a proceeding does
not, without more, constitute a compelling circumstance justifying interlocutory
review.

RULES OF PRACTICE: INTERLOCUTORY APPEALS
; (DISCRETIONARY REVIEW; DIRECTED CERTIFICATION);

INTERLOCUTORY REVIEW (DIRECTED CERTIFICATION)

The Commission, under its present appellate system, has entertained petitions
for review of an otherwise interlocutory order - akin to a motion for directed
certification - if the petitioner can satisfy one of the criteria under section
2.786(g). |

RULES OF PRACTICE: INTERLOCUTORY APPEALS
(DISCRETIONARY REVIEW)

Section 2.786(g) of the Commission's regulations allows interlocutory review
only where the question presented either: "(1) Threatens the party adversely
affected by it with immediate and serious irreparable impact which, as a practical
matter, could not be alleviated through a petition for review of the presiding
officer's final decision; or (2) Affects the basic structure of the proceeding in a

;

pervasive or unusual manner."

APPFAL BOARD (S): PRECEDENTIAL WEIGIIT ACCORDED
DECISIONS

7he Commission abolished the Atomic Safety and Licensing Appeal Board
Panel in 1991, but its decisions still carry precedential weight.

RULES OF PRACTICE: INTERLOCUTORY APPEALS
(DISCRETIONARY REVIEW; IRREPARABLE IMPACT)

It is well established in Commission jurisprudence that the mere commitment
of resources to a hearing that may later prove to have been unnecessary does
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not constitute sufficient grounds for an interlocutory review of a licensing board
order.

r

RULES OF PRACTICE: INTERLOCUTORY APPEALS
(DISCRETIONARY REVIEW; IRREPARABLE IMPACT)

A party may not obtain interlocutory review merely by asserting potential
delay and increased expense attributable to an allegedly erroneous ruling by the
licensing board. ;

RULES OF PRACTICE: INTERLOCUTORY APPEALS '

(DISCRETlONARY REVIEW; IRREPARABLE IMPACT);
BURDEN OF PROOF

Mere generalized representations by counsel or unsubstantiated assertions !
regarding "immediate and serious irreparable impact'' are insufficient to satisfy
movant's burden of proof.

RUI.ES OF PRACTICE: INTERLOCUTORY APPEALS i

(DISCRETIONARY REVIEW; IRREPARAltLE IMPACT) i

The Commission sees no " substantial harm" arising from a party's continued
'

involvement in a proceeding until the licensing board can resolve factual
questions pertinent to the Commission's jurisdiction.

RULES OF PRACTICE: INTERLOCUTORY APPEALS
(DISCRETIONARY REVIEW; BASIC STRUCTURE)

Although a definitive ruling by the licensing board that the Commission
actually has jurisdiction might rise to the level of a pervasive or unusual effect
upon the nature of the proceeding, a preliminary ruling that mere factual
development is necessary does not rise to that level. ,

!

RULES OF PRACTICE: INTERLOCUTORY APPEALS
(DISCRETIONARY REVIEW; BASIC STRUCTURE)

The fact that an appealed ruling touches on a jurisdictional issue does not,
in and of itself, mandate interlocutory review.

|
1
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RULES OF PRACTICE: INTERLOCUTORY APPEALS
(DISCRETIONARY REVIEW; BASIC STRUCTURE)

The mere issuance of a ruling that is important or novel does not, without
more, change the basic structure of a proceeding, and thereby justify interlocu-
tory review.

ORDER
DENYING PETITION FOR INTERLOCUTORY REVIEW
AND/OR MOTION FOR DIRECTED CERTIFICATION

On June 24, 1994, General Atomics ("GA") filed with the Commission a
" Petition for Review of LBP-9417 and/or Motion n.t Directed Certification"

*

(" Petition").' In that filing, GA challenged the Licensing Board's denial of GA's
February 17,1994 motion seeking either an order granting summary disposition ,

in its favor regarding all issues in this proceeding or an order of dismissal. We
deny GA's Petition.

i

BACKGROUND
!
'

NRC Staff initiated this proceeding on October 15, 1993, by issuing an
order (" Staff Order") holding Sequoyah Fuels Corporation ("SFC") and its

'

parent company, GA, jointly and severally liable for providing (1) the necessary
" funding to continue remediation" of the contamination at SFC's facility in
Gore, Oklahoma; (2) " financial assurance for decommissioning" of that facility;
and (3)"an updated detailed cost estimate for decommissioning and a ;lan for i

assuring the availability of adequate funds for completion of decommissioning."
Staff Order,58 Fed. Reg. 55,087,55,092 (Oct. 25,1993). Staff concluded that

. GA was liable because it had constructive or " defacto control" over SFC's daily !
activities. /d. at 55,091. )

iOn February 17, 1994, GA filed with the Licensing Board a motion for
summary disposition or, in the alternative, for dismissal. In that motion, GA
asserted that the statutes relied upon in the Staff Order do not authorire the
Staff to assert jurisdiction over GA in this proceeding or to impose upon it the
non-civil penalty financial liability set forth in the Staff Order.

; On April 28,1994, the Licensing Board denied GA's February 17th Motion,
and set forth its reasons in a Memorandum issued June 8,1994. LBP-94-17,

4

i
8 The Comtnission treats GNs hhng as a Iwhon for Review under to CI R I 2.786. See Unpubhshed order in
this docket dated June 29.1994 (espanding the 6hng penod and the page knut set furth in seciion 2.786)

,
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39 NRC 359. 'Ihe Licensing Board explained that the jurisdictional issue was ,

fact-based, that factual issues underlying the jurisdictional question remained in - '
4

~ coatroversy and that, consequently, the resolution of the jurisdictional question !
,

"

"must await the development of litigative factual issues before [the Board]," Id.
at 363. See also id. at 364-65. 'i

On June 24, 1994, GA filed the instant Petition pursuant to 10 C.F.R.
Il2.718(i) and 2.786(g)(1), (2) The NRC Staff and the two intervenors in |

I this proceeding oppose GA's Petition.
|
'

:

APPLICABLE LEGAL STANDARDS

The Commission has a longstanding policy disfavoring interlocutory review {
(other than appeals pursuant to 10 C.F.R.12.714a), and will undertake such
review only in.the most compelling circumstances. See, e.g., Sacramento '

Municipal Utility District (Rancho Seco Nuclear Generating Station), CL1-94- i
2 - 39 NRC 91, 93 (1994). See also Arizona Public Service Co. (Palo Verde t

Nuclear Generating Station, Units 2 and 3), ALAB-742,18 NRC 380, 383 !

(1983); Pact]ic Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, |

= Units I and 2), ALAB-504,8 NRC 406,410 (1978).2 A licensing board decision I

refusing to dismiss a party from a proceeding does not, without more, constitute
such a compelling circumstance. See Cleveland Electric illurninating Co. (Perry
Nuclear Power Plant, Units I and 2), ALAB-736,18 NRC 165,166 (1983). "

~ "Under our present appellate system, we have entertained petitions for review
of an otherwise interlocutory order - akin to a motion for directed certification !

-if the petitioner can satisfy one of the criteria under section 2.786(g)." Rancho
Seco, 39 NRC at 93. That section allows interlocutory review only where the
question presented either:

. (1) Threatens the party adversely affected by it with immediate and serious irreparable
impact uhich, as a practical matter, could not be alleviated through a petition for review of
the presiding officer's final decision; or

(2) Affects the basic structure of the proceedmg in a pervasive or unusual manner,

10 C.F.R. I 2.786(g)(1), (2).

2 We refer throughmst stus opinion to Appeal Board decisions The Comnussion abohshed the Atonne Safery and
1.icensms Appeal Board Panel m 1991. tius 6ts decisions still carry precedential weight. see Final Rule. Procedures
for Inrect Comnussion Review of Presiding otheera. 56 Fed Reg. 29.403 Uune 27.1991); Final Rule. Intenm
Procedures for Agency Appellate Review, $5 ied Reg 42.944 (oct. 24.19907; Propmed Rule, Options and
Procedures for Direct Comnussum Review of t.6censmg Hoard Decisions. 55 I ed Reg 42.947 (oct. 24.1990).
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TIIE PETITION

GA in its Petition asserts that the Licensing Board erred in ruling that
the " resolution of the jurisdictional matter must await the development of the
litigative factual issues before [the Board]." Petition at 2, quoting LBP 94-17,
39 NRC at 363. GA offers the following three arguments why this error requires
immediate Commission attention.

GA's first argument is that the challenged ruling, if allowed to stand, would
impose upon GA the following four immediate and serious irreparable impacts
(the test set forth in section 2.786(g)(1)): substantial litigation costs, and
substantial risks to GA's credit rating, ability to obtain financing, and ability
to carry on its work. Petition at 10.

Second, GA asserts that the ruling affects the basic structure of this proceed-
ing in a pervasive or unusual manner (the test set forth in section 2.786(g)(2));
is based upon a legal conclusion without governing precedent; and raises a sub-
stantial and important question of law and policy. Petition at 2, i1. In support,
GA cites Safety Light Corp. (Bloomsburg Site Decontamination), ALAB-931,
31 NRC 350,361 (1990)(" Safety Light"), for the proposition that a licensing

,

board's view of its own jurisdictional boundaries affects the basic structure of
a proceeding and has a significant and pervasive effect upon the proceeding.
GA also argues that the question is one of first impression, and that it affects
the jurisdiction of not only the Licensing Board but also the Commission itself.
Petition at i1.

Finally, GA points out that the Commission routinely grants interlocutory
review where a party satisfies either of the criteria set forth in section 2.786(g).
M. citing Oncology Services Corp., CLI-93-13, 37 NRC 419, 420-21 (1993)
(" Oncology"); Georgia Power Co. (Vogtle Electric Generating Plant, Units 1
and 2), CLI-94-5, 39 NRC 190 (1994) ("Vogtle"); and Statement of Policy
on Conduct of Licensing Proceedings, CLI-81-8,13 NRC 452, 456-57 (1981)
(" Policy Statement").'

DISCUSSION

The issue now pending before the Commission is whether, pursuant to 10
C.F.P. 9 2.786(g), the Commission should exercise its discretion to review the
Licensing Board's interlocutory order denyin, GA's February 17th motion for
summary disposition or dismissal. For the reasons set forth below, we conclude

8 GA also cotuends that three recent decisions by the Umted states Suprenr Court suport its posinon that the
Comnussion lads authoney to impose retroacuvely on GA any habihty tor decommissioning rosis. Petition at
il l$. However, because we are denymg the Petmon. we do not need to reach the issue whether the three caws
suppost GA's substannve argunrnts.
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that GA's Petition satisfies neither of the two conditions for interlocutory review . l.

, ; set forth in section 2.786(g).) j~

_

<
, 8

: L' I imme&nte 'end Seeious irrepocaMe impact ~

|.

; GA; in asserting that its expected litigation costs constitute an immediate ;!
,

,

; Land serious irreparable impact, fails to distinguish its situation from those of j
~

, numerous"other parties whose similar arguments have been rejected in other
, proceedings.'. lt is well established in Commission jurisprudence that the mere i

- . commitment of resources to' a' hearing that may .later prove to have been 1

unnecessary does not constitute sufficient grounds for an interlocutory review of |
in Licensing Board order. See, e.g., Long Island Lighting Co. (Shoreham Nuclear - I

~

Power Station, Unit 1), ALAB-861,25 NRC 129,138-39 (1987)("Shoreham"); |
Public Service Co. ofNew Itampshire (Seabrook Station, Units I and 2). ALAB- |
858, 25 NRC .17,7 2122;(1987); Commonwealth Edison Co. (Zion Station, 't

Units.1 and 2), ALAB-ll6,6 AEC 258,259 (1973). Nor may a party obtain ,

; interlocutory review merely by asserting potential delay and increased expense |
f attributable to an allegedly erroneous ruling by the Licensing Board. See, e.g., .|
1 Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2),; ;

' ;L ALAB 741,18 NRC 371,378 n.Il (1983), and authority cited therein.
.

|Regarding GA's remaining 'three assertions of ." irreparable impact," GA
provides no substantiation that it will suffer !'immediate and serious" risks to its |

-credit rating, ability to obtain financing, and ability to carry on its work. Nor '

i does it cite any legal authority to' support its c' aim that such risks constitute j

the kind of "immediate and serious irreparable impact" contemplated in section ;

-2.786(g)(1)c Mere generalized representations by counsel are not enough. See ' '

Commonwealth Edison Co. (Byron Nuclear Power Station, Units 1.and 2), ;

' ALAB-735,18 NRC 19,23 24 (1983), and authority cited therein; Shoreham. !

supra, 25 NRC at 138-39. GA's unsubstantiated assertions, in short, do not ,

. persuade us that interlocutory review is necessary to prevent an " irreparable :
'impact." Cf. Consolidated Edison Cc. of New York (Indian Point, Units 1, 2,

and 3), CL1-77-2,5 NRC 13,14 (1977)(burden of persuasion with the movant); i

10 C.F.R. I 2.732. j
'

GA also relics on two Commission decisions, Vogtle and Oncology, supra,
and a policy statement to support the proposition that the Commission grants

> interlocutory review where a party' satisfies either criterion set forth in section ,

2.786(g). Petition at 11. . But that proposition was already obvious from the |

I

d GA itself recently raised a similar argunent in requesting a stay or discovery unul we ruled on tie instant
Petuum. GA assened. inwr alm, that its incurrence of potentially unnecessary htigation costs dunng the pendency i

of the Peuuan would consurute an "sneparable injury" jusufying the requested stay. We denied GNs request. j
largely because we did not consider the incunence of such costs to constitute an "ineparable injury * CLI 94-9. j

. 40 NRC l. 6 7 t1994p ;
,

1
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plain terms of section 2.786(g). Nothing in Vogtle or Oncology helps GA here
because, unlike this case, they involved clear instances of immediate and tangible
risks of irreparable impact. See Vogtle, 39 NRC at 193; Oncology, 37 NRC at
421. The Policy Statement is similarly unhelpful, as it refers to interlocutory
appeals only generally and nowhere suggests that such appeals are permissible
in situations like GA's. See CLI-81-8,13 NRC at 456-57.

We instead find persuasive a decision in which the Appeal Board declined to
Frant interlocutory review regarding an issue somewhat similar to the one in this
proceeding. In Public Serrice Co. ofIndiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), ALAB-405,5 NRC 1190 (1977), the Appeal Board was
faced with a Licensing Board's referred ruling that all proposed co-owners of a
nuclear generating facility should be treated as " defacto co-applicants" with the
" lead" applicant (LDP-77-4,5 NRC 433,434 (1977)). In declining review, the
Appeal Board concluded that "the ruling below . , does not appear to threaten
the co-owners with any substantial harm to their interests which could not be
alleviated by an appeal to us at the conclusion of the proceeding." Id. at 1192
(footnote omitted). A fortiori, we see no " substantial harm" arising from GA's
continued involvement in this proceeding until the Licensing Board can compile
a record and conduct a factual inquiry on whether GA has "de facto control"
over SFC's daily activities (58 Fed. Reg. at 55,091) and is thereby subject to
the Commission's jurisdiction.5

2. Pervasive or Unusual Effect on the Basic Structure of the Proceeding

GA cites Safety Light for the proposition that a licensing board's view of
its own jurisdictional boundaries affects the basic structure of a proceeding
and has a significant and pervasive effect upon the proceeding. Safety Light
is distinguishable. The Licensing Board decision which the Appeal Board
reviewed in that case confirmed the Commission's jurisdiction over parties that
were denying the existence of such jurisdiction. By contrast, the Licensing Board
decision at issue in the instant proceeding never reached the question whether
the Commission has jurisdiction over such a party. Instead, the Licensing Board
here ruled merely that the jurisdictional issue cannot be resolved without further
factaal inquiry. See supra note 3.

8 Cf Data Dur. inc. * Jusems Technolun Aswnairs. 557 F 2d 12x0.1285 (9tu Cir.1977) Of questmns of fact
are raurd on a Rule 121bH2) nw4mn challenging personal junsdictmn. the coun has discrenon to take evidence
at a prehnunary heanng); ohm Narmnal Lfc lawrance Co. t (!nne./ States. 922 F.2d 320. 325 (6th Car 1990)
("[wlten facts presented so the datnet coun give nse to factua! controversy. the distnet court must therefore weigh
the conthetmg evidence to arme at a faciual predicate that subject nuitter junsdictmn exists or does not exist"t
2A Janes W. Moore er al. Af<mre's trderal fracnce 112 07(2.l| at p.12 54. and 182 0712.-2] at pp.12-69 to
12-70 (2d ed 1994L 5A ed 152 0lt at pp 52-156 to 52157 (2d ed.199h.
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Although a definitive ruling by the Licensing Board that the Commission
actually hasjurisdiction over GA in this proceeding might rise to the level of a
pervasive or unusual effect upon the nature of the proceeding, the preliminary |

ruling on appeal here does not. The fact that an appealed ruling touches on
a jurisdictional issue does not, in and of itself, mandate interlocutory review.
See Safety Light Corp. (Bloomsburg Site Decontamination), CLI-92-9,35 NRC
136 (1992). Similarly, the mere issuance of a ruling that is important or '

novel does not, without more, change the basic structure of a proceeding. See '

Commonwealth Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2), ,

ALAB-817,22 NRC 470,474 & nn.16-17 (1985), and authority cited therein. {

r

CONCLUSION ,

i

Ibr the reasons set forth above, we consider it premature to undertake a review |
of the jurisdictional issue at this early a stage of the proceeding. See Safety j

, Light, CLI-92-9,35 NRC at 160. Consequently, General Atomics' Petition for j
Review and/or Motion for Directed Certification is denied.

It is so ORDERED.- |

For the Commission .

!

i

JOllN C. HOYLE
Acting Secretary of the

Commission |

1

Dated at Rockville, Maryland, !

this 23d day of August 1994. I
|

a

I
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Cite as 40 NRC 64 (1994) CLI-94-12

UNITED STATES OF AMERICA ,

NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

- Ivan Selin, Chairman
Kenneth C. Rogers
E. Gail de Planque

,

!

i

in the Matter of Docket No. 40-8027-EA

(Decontamination and
Decommissioning Funding)

SEQUOYAH FUELS CORPORATION
and GENERAL ATOMICS

(Gore, Oklahoma Site) August 23,1994,

i
.

In an enforcement proceeding involving funding for decontamination and
decommissioning of the Sequoyah Fuels Ibcility near Gore, Oklahoma, the
Commission denies appeals of the Atomic Safety and Licensing Board's orders
LBP-94-5, 39 NRC 54 (1994), and LBP-94-8, 39 NRC 116 (1994), which
granted intervention to a petitioner who favors the enforcement action. The

j Commission affirms LBP-94-5 which granted standing and affirms LBP-94-8
only to the extent that it relied upon this finding of standing.

ENFORCEMENT ACTION: SCOPE OF PUBLIC PARTICIPATION

'Ihe Commission has authority to define the scope of public participation in
its proceedings beyond that which is required by statute. Consistent with this
authority the Commission permits participation by those who can show that
they have a cognizable interest that may be adversely affected if the proceeding
has one outcome rather than another, including those who favor an enforcement
action.

s

4
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ENFORCEMENT ACTIONS: AGENCY DISCRETION

Intervention by interested persons who support an enforcement action does
not diminish the agency's discretion in initiating enforcement proceedings
because the Commission need not hold a hearing on whether ancther path should
have been taken. He Commission may lawfully limit a hearing te consideration
of the remedy or sanction proposed in the order.

ENFORCEMP''" *CTJONS: SETTLEMENT AGREEMENTS

In enQrcement proceedings, settlements between the Staff and the licensee,
once a matter has been noticed for hearing, are subject to review by the presiding
officer. 10 C.F.R. 6 2.203. Thus, once an enforcement order has been set
for hearing at a licensee's request the NRC Staff no longer has untrammeled
discretion to offer or accept a compromise or settlement.

RULES OF PRACTICE: STANDING TO INTERVENE

At the heart of the standing inquiry is whether the petitioner has alleged
such a personal stake in the outcome of the controversy as to demonstrate that
a concrete adverseness exists which will shamen the presentation of issues. To
demonstrate such a " personal stake," the Commission applies contemporaneous
judicial concepts of standing. Accordingly, a petitioner must (1) allege an " injury
in fact" that is (2) fairly traceable to the challenged auion and (3) is likely to
be redressed by a favorahle decision.

RULES OF PRACTICE: STANDING TO INTERVENE (INJURY
IN FACT)

The alleged injury, which may be either actual or threatened, must be both
concrete and particularized, not " conjectural" or " hypothetical." As a result,
standing has been denied when the threat of injury is too speculative.

RULES OF PRACTICE: STANDING TO INTERVENE (INJURY
IN FACT)

An organization seeking representational standing on behalf of its members
may meet the " injury-in-fact" requirement by demonstrating that at least one of
its members, who has authorized the organization to represent his or her interest,
will be injured by the possible outcome of the proceeding.
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RULES OF PRACTICE: STANDING TO INTERVENE (INJURY
IN FACT)

To meet the ." injury in fact" requirement the petitioner need only show a
realistic threat of sustaining a direct injury to the petitioner as a result of the
challenged action.

RULES OF PRACTICE: STANDING TO INTERVENE (CAUSATION)

It must be demonstrated that the injury is fairly traceable to the proposed
action. Such a determination is not dependent on whether the cause of the injury
flows directly from the challenged action, but whether the chain of causation is
plausible.

RULES OF PRACTICE: STANDING TO INTERVENE
(REDRESSABILITY)

It must be likely as opposed to merely speculative that the injury will be
redressed by a favorable decision.

MEMORANDUM AND ORDER

The Commission has before it appeals of the Atomic Safety and Licensing
Board's orders LBP-94-5, 39 NRC 54 (1994) and LBP-94-8, 39 NRC 116
(1994), which granted intervention in this proceeding to Native Americans
for a Clean Environment (NACE). The proceeding stems from a Nuclear
Regulatory Commission (NRC) Staff enforcement order holding the Licensee
Sequoyah Fuels Corporation (SFC) and General Atomics (GA), SFC's parent
company, jointly and severally liable for providing financial assurance for
the decommissioning of SFC's facility near Gore, Oklahoma. Sec 58 Fed.
Reg. 55,087 (Oct. 25,1993). NACE petitioned for intervention to protect its
members' interest in having the order sustained. Both SFC and GA appeal
pursuant to 10 C.F.R. 9 2.714a the Licensing Board's grant of intervention to a
party that favors the enforcement action, and they argue that NACE has not met
the traditional standards for intervention. We deny the appeals.

1. BACKGROUND

in LDP-94-5, the Licensing Board found that NACE had established standing,
but the Board left unresolved the ultimate determination on intervention peading

66
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its ruling on NACE's proffered contentions. The Licensing Board concluded that
(1) in a proceeding on a Staff enforcement order issued under 10 C.F.R. 5 2.202,
there is no prohibition against an otherwise qualified petitioner intervening as
of right in support of the order; and (2) petitioner NACE had demonstrated that
it possesses the requisite interest to entitle it to standing in this instance.

The Licensing Board referred the first ruling noted above to the Commission
pursuant to section 2.730(f) rather than awaiting a fmal ruling on NACE's inter-
vention, because it believed that this ruling affected significantly the structure
of both this proceeding and the Commission's adjudicatory process generally.-
LDP-94 5, 39 NRC at 75-76. Pursuant to a March 3,1994 Commission order
(unpublished), the parties briefed the questions of whether review of the referred
ruling would be appropriate in accordance with 10 C.F.R. 6 2.786(g) and, as-
suming that review would be appropriate, whether the Licensing Board's ruling
should be sustained.

Prior to the Commission deciding whether to take review of the referred
ruling, the Licensing Board, in LBP-95-8, admitted NACE's contentions and,
accordingly, granted NACE intervention. 7his decision had the effect of making
both LBP-94-8 and the earlier ruling in LBP-94-5 appealable to the Commission
as of right, pursuant to 10 C.F.R. g 2.714a.8 Because both SFC and GA have
appealed the decisions pursuant to 2.714a, the question of whether to review as
a matter of discretion the refe:Ted ruling in LBP-94-5 is moot. In our review of
the Licensing Board's rulings in LBP-94-5, we have fully considered arguments
presented in both the parties' briefs on the referred ruling and the panies'
subsequent briefs on appeal.

IL ANALYSIS !

l
In their appeals, SFC and GA challenge the conclusion that NACE is entitled

to standing. SFC and GA do not challenge the admissibility of NACE's
contentions, but appeal LBP-94-8 only to the extent that its ultimate conclusion
is to grant NACE intervention.2 With respect to standing, SFC's and GA's
arguments are two-fold. First, they argue that a petitioner who supports an j

enforcement order cannot establish the requisite interest for standing as of right
in a proceeding to determine whether an enforcement order should be sustained.

ISecond, they argue that, even if such intervention is permitted, NACE has failed
to demonstrate that its members' interest will be harmed if the order is not
sustained or that any such harm is likely to be redressed by a favorable decision

I
I 5ee Dermet han Co. (Greenwood f.nergy Center. Unna 2 and 3). ALAB-472. 7 NRC 570. 571 n.1 (197th
2 GA did not file a separate bnef on appeal, but riled a nouce of appeal and adopted the grounds and argunents

set forth in SIC's bner on appeal General Atonues Notice of Appeal (Apr 7.1994
*
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in this proceeding. We turn first to the issue of intervention as of right in
proceedings on Staff enforcement orders.

A. Availability of Interventios5 as of Right to Suppo t a Staff'
*

Enforcement Order

The Licensing Board concluded that the Commission's statutory and regu- >

latory framework sanctions intervention as of right even for one who supports
rather than challenges un enforcement order. In reaching this determination, the i

Licensing Board relied on the analysis contained in Nuclear Engineering Co.
- (Sheffield, Illinois, Low-l cvel Radioactive Waste Disposal Site),- ALAB-473, 7_
NRC 737 (1978).'In Shefield, an Atomic Safety and Licensing Appeal Board ,

discussed the question of whether a petitioner _who supports a license amend- ;
iment could intervene as of right in the proceeding. In determining that such a

petitioner, if otherwise qualified, could intervene, the Appeal Board stated: ,

Standing to intervene hinges neither upon the titigating posture the pc oner would assume
if allowed to participate not on the rnerits of its case. Rather., the test is whether a '

, cognizable interest of the petitioner might be adversely affected if the proceeding has one
outcome rather than another.

.7 NRC .it 743 (citation omitted). The Licensing Board found that this analysis
is equally applicable to an enforcement proceeding. LBP-94-5, 39 NRC at

,

65-66. Thus, once a hearing is requested by the target of the enforcement
- order, a petitioner who supports the order may be " adversely affected" by the ,

proceeding, because a possible outcome of the proceeding is that the order will
not be sustained. Id.

On appeal SFC and GA argue that admitting a private part) to a proceeding
,

would be appointing in essence a " private prosecutor" to aid ir the enforcement |

.lof the order. A " private prosecutor," they , warn, would se verely limit the
' Commission's enforcement discretion because such an intervei or could object
to compromises reached between the target of the enforcemem action and the

~

NRC Staff and thereby unnecessarily prolong the hearing. The4, SFC and GA
argue that such intervention would severely hamper enforcement action which
is within the sole discretion of the Commission. Sequoyah Fuels Initial Brief in
Opposition to the Ruling in Section II.A of LBP-94-5, at 10-14 (Mar. I1,1994)
(hereinafter SFC Initial Brief).

SFC and GA also maintain that only those who oppose an NRC enforcement
order are persons "whose interest may be affected by the proceeding" so as to
qualify for a hearing under section 189a(1) of the Atomic Energy Act of 1954
(AEA),42 U.S.C 6 2239(a)(1) (1988), and 10 C.F.R. 5 2.714(a), the regulation
governing intervention in all formal adjudications conducted pursuant to 10 |

i

|
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C.F.R. Part 2. Subpart G. According to SFC and GA, the right to intervene in
an enforcement proceeding must be " coextensive" with the right to a hearing [

under the section 189a of the AEA, and section 189a hearing rights extend
only to those persons adversely affected by the order, not by the proceeding.
SFC Initial Brief at 15-26. If the Commission's rules otherwise provided for
intervention in a circumstance where the petitioner was not adversely affected
by the enforcement order, SFC and GA contend that "the Commission's rules
would violate section 189a of the Act." /d. at 24-25.

We do not find SFC's and GA's arguments compelling. Irrespective of
whether this proceeding falls within the scope of those hearings mandated

'
by section 189a of the AEA, the Commission has broad authority to hold
hearings as it "may deem necessary or proper to assist it in exercising any
authority provided in [the AEA],"3 or to define the scope of public participation
in its proceedings beyond that which is required by statute.* In exercising ,

'

this authority, the Commission has permitted participation in its adjudicatory
proceedings by those who can show that they have a cognizable interest that may
be adversely affected if the proceeding has one outcome rather than another.5
Intervention in a proceeding under 10 C.F.R. Part 2, Subpart G, is permitted by
regulation in 10 C.F.R. 5 2.714, which provides that "any per.on whose interest
may be affected by the proceeding" may petition to intervene. Although the
particular circumstances of this proceeding may be somewhat novel, the grant
of intervention to a petitioner who supports an enforcement order is not. We
have identified a number of instances over the years in which petitioners who
support an enforcement order have been permitted to intervene.6

Contrary to SFC s and GA's arguments,' the court in Bellotri v. NRC neither
directly nor indirectly prohibited this practice 725 F.2d 1380 (D.C. Cir.1983). .

'

The question before the court in Bellotti was whether the Commission had the
authority under section 189a of the AEA to define the scope of an enforcement ,

proceeding and deny a petitioner a hearing on whether to impose more extensive |
i

3 ALA i 161c. 42 U.S C. 5 220l(c) (1988).
d rarrland General Electric Cu (Pebble Spnngs Nuclear Plant. Unas I and 2L CLI 76-27. 4 NRC 610. 614

(1976)(and cars cued thereink Pubhc Servirr Co of Ind, aria (Marble ibli Nuclear Generatmg Stanon, Umts I ,

and 2) CLI-8410. Il NRC 438. 440 41 (1980) Hiereinafter MarhIt Hell)(and cases sned therem). i

Ser Shefficid. 7 NRC at 743 The Shrfbrid outcome less was cited as the test for injury in Marble Ndl. CLI- |8

8010.11 NRC at 419. the hrst case m wluch the Comnussion aruculated us pohry on the scope of enforcement i

pmceedmgs that was subwquently approved by the coun in 12rtlurre v. NRC. 725 F2d 1380 (D C, Cir.1983t )

'Sec generalls Kerr-McGrr Chrancal Corp. (Kress Creek Decontanunauent LBP4618, 23 NRC 799. 802
(19M6L Conumers fewer Co (Midland Plant. Umis I and 2). LDP-85-2. 21 NRC 24,32 33,118 (19N5). unated
as muor. ALAll 842, 24 NRC 197 (1986K Dutrsland Power Cooperarne (La Crosse Boihng Water Reactor),
i BP-80 26.12 NRC 467. 374-75 (1980L rrrerw of cerrrferd questuen. ALAB418.12 NRC 551 (1980L linion
Electric Cu (Callaway Plant. Umts I and 2L LBP 78-31. 8 NRC 3M 168 (1978L aff'd ALAB-527. 9 NRC 126
(1979). Conamers four Co. (Midland Plant. Umts I ami 2L C11-74 3. 7 AEC 7.12 (1974)

7 Sequoyah hiels Cmporauon's imuni Bnet in oppusuion to the Ruhng in Sechon ll A of LitP-94-5 at 1617
(Mar.11.1994). GA did nos hie a separate bnef on these quesuons but adopted SIC's arguments. General
Atonucs Respome to the Ruhng m Section II A of LBP-94 5 (Mar 11.1994)

|
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requirements' than the Staff imposed in its original enforcement order. The,
Bellotti majority did not address the issue that we face here.'

In Bellotti, the majority of the coun expressed the concern that if a petitioner,
rcher than the Commission, was permitted to define the scope of the enforce-
ment proceeding the Commission would be deluged by petitioners every time
the Commission issued an enforcement order, and the scope of many proceed-
ings would be " virtually interminable" and " free ranging." 725 F.2d at 1381.
In contrast, NACE recognizes in this instance that it may only intervene with
respect to matters found to be within the scope of the Staff's enforcement order
and may not expand the breadth of the order or proceeding.' Thus,' the policy
behind the ruling in Bellotti is not relevant here. To the extent that SFC and
GA rely on Bellotti to support the notion that a petitioner who favors an order
may not intervene as of right, we agree with the Licensing Board that they read
Bellotti too broadly.

Moreover. SFC and GA have not raised any argument that would convince us
that permitting intervention by a petitioner who supports an enforcement order
is detrimental to the Commission's enforcement discretion. Whether and when
to initiate enforcement proceedings remains a matter of agcncy discretion. See

[Moog Industries, Inc. v.17C, 355 U.S. 41 l,413 (l958); Heckler v. Chaney, 470
U.S. 821, 831 (1985); Admnced Medical Systems. Inc., CLI-94-6, 39 NRC 285.
313 (1994), Permitting intervention in enforcement proceedings by interested
persons does not diminish the agency's discretion in initiating proceedings
because, as the BelIntti court held, the Commission need not hold a hearing on
whether another path should have been taken. The Commission may lawfully

' limit a hearing to consideration of the remedy or sanction proposed in the order.
See Bellotti,725 F.2sl at 1381-82; Marb/c Ilill.1I NRC at 440-41.

SFC argues that sie agency's discretion will be hampered because a third-
party intervenor couk object to compromises reached between the NRC Staff and

' the Licensee and thereby thwart settlement and unnecessarily prolong a hearing.
Once proceedings have been initiated, however, the Staff's discretion is never
absolute. While the agency's enforcement discretion may be at its zenith as the
agency decides whether to initiate enforcement action, that discretion does not
negate the participatory rights in agency proceedings under statute or regulation
once a proceeding has been initiated or a matter set for hearing.

8 However, the dissent recogmied the availabilny of standing for a petmoner who supports an enforcenunt order
la reneraung de Comnusamn's position, and tence the posmon accepted tiy the nugonty of the court m Bellotts.
the dissent stated that:

It there were a chance that the proceedmg *puid overturn the amendnent. the pubhc would have
standmg, smcc the plant could return to or remam in its pre anendnwns unsafe condmon But this is not
a possibihty unless the beensee seeks a hearmg.

725 F.2d at 1386 (wngtu. L dissentmgt
' Native Anwncans for a Clean Environnent's Reply nnef Regardmg Appmpnaieness of Conmussion Review

of t.DPMS and Wiriher Ruhng in Section ILA shoukt Be Sustamed ai 7-8 (Mar 17.1994L
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Even in the absence of a third-party intervention in a proceeding, settlements
between the Staff and the Licensee, once a matter has been noticed for hearing,
are subject to the review of the presiding officer.10 C.F.R.12.203. Thus, once
an enforcement order has been set for hearing at a licensee's request, the NRC
Staff no longer has untrammeled discretion to offer or accept a compromise
or settlement. In any pending proceeding, the presiding officer's approval of
settlement is a matter that must give due consideration to the public interest.*

As we noted, the admission of an intervenor like NACE to an enforcement
proceeding is not new. The Commission has permitted such intervention for
approximately two decades, and the alleged detrimental effects on the Commis-
sion's enforcement discretion warned by SFC and GA have not materialized.
In this instance, a hearing will be held in any event at the request of SFC and
GA, so considerable NRC resources will be devoted to a hearing irrespective
of NACE's intervention. We see no harm to either the Commission's enforce-
mer.t discretion or the public interest in permitting third-party participation in a
hearing on contested matters that are within the scope of the enforcement action
originally brought by the NRC Staff.

We conclude that the Licensing Board correctly applied the Sheffield "out-
come" test to the circumstances here and correctly determined that an otherwise
qualified petitioner may intervene as of right to support a Staff enforcement
order issued pursuant to section 2.202. We turn next to the question of whether
NACE has demonstrated the requisite interest to be granted intervention in this
proceeding.

IL NACE's Standing

in order for NACE to be admitted as a party in this enforcement proceeding
it must first demonstrate that it has an interest that may be affected by the
proceeding; i.e., it has standing to participate. At the heart of the standing
inquiry is whether the petitioner has " alleged such a personal stake in the
outcome of the controversy" as to demonstrate that a concrete adverseness
exists which will sharpen the presentation of issues. Duke Power Co. v.
Carolina Environmental Study Group, Inc., 438 U.S. 59, 72 (1978) (quoting
Baker v. Carr, 369 U.S.186, 204 (1962)). To demonstrate such a " personal
stake," the Commission applies contemporaneous judicial concepts of standing.
Accordingly, a petitioner must (1) allege an " injury in fact" that is (2) " fairly
traceable to the challenged action" and (3) is "likely" to be " redressed by a

W However, parties may mit simply object to seulenrnt m order to block at. tiut must show sonw substantial basis
for disapprowng the sentement or the canience of sonw matenal assue that requires resolution. See generath
rennnhanta Gus a Harrr Ce r frC 46.1 F.2d 1242.1246-47.1249-52 iD C Cir 1972)
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favorable decision."" "Ihe Licensing Board found that NACE satisfied the
threshold elements for standing. Absent a gross misapplication of the facts c-
applicable law, we are rnt inclined to disturb the Licensing Board's judgment on
standing. See Gulf States Utilities Co. (River Bend Station, Unit 1), CL1-94-10,
40 NRC 43,47-48 (1994). We address each of the standing elements in turn. |

L Injury in Fact

The alleged injury, which may be either actual or ;hreatened,82 must be both I

concrete and particularized.o not " conjectural," or " hypothetical." O'Shea v.
Littleton,414 U.S. 488,494 (1974). As a result, standing has been denied when
the threat of injury is too speculative, See, e.g., Whitmore v. Arkansas, 495
U.S.149,158-59 (1990); Los Angeles v. Lyons,461 U.S. 95,105 (1983). An
organization seeking representational standing on behalf of its members may
meet the " injury-in-fact" requirement by demonstrating that at least one of its
members, who has authorized the organization to represent his or her interest,
will be injured by the possible outcome of the proceeding. Houston Lighting
and Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-535,
9 NRC 377, 389-400 (1979).

NACE provided an affidavit from one its members, Mr. Ed fienshaw, who
authorind NACE to represent his interest. Mr. lienshaw asserted that, if the
Sequoyah Fuels facility is not decommissioned properly, his and his family's
health will be adversely affected because contaminated ground and surface water
will migrate from the SFC site and contaminate the nearby Henshaw property.
lie believes that if GA and SFC succeed in their challenge to Staff's enforcement
order adequate funds will not be available to properly decommission the site. To
support Mr Henshaw's assertions, NACE provided affidavits from Mr. Timothy
P. Brown, a professional hydrogeologist. Mr. Brown examined data regarding
the flow paths of groundwater in the area and concluded from the available data
that one could not rule out the possibility that contaminated groundwater could
migrate from beneath the SFC site and contaminate groundwater and eventually
the well water on the Henshaw property. Mr. Brown provided examples of
flow paths that lead to the Henshaw property and asserted that migration of
contamination into these paths could not be ruled out without further testing."

H lwan v Drfrnders of MJJlsfr.112 s. Ca 2130. 2136 (1992) (citanons and internal quotauons onuned); ser
alw Clrsrland flerrrsc /Ilununarms Co. (Perry Nuclear Power Plant. Unit 1). CLI-93-21, 38 NRC B7,92 (1993).
U Natwnal WJJhje FrJeratum v Hadel 839 V2d 694. 704 (D C. Car 19% (quonng Valle) Forge Chrusuan
College v Ameruans UnnrJfor Segwrotwn of Church and Soast. 454 U s 464. 472 t1982))
13 Allen v. hrer. 468 U s 737. 756 (19n4)
N NACE's Heply to SICS Anwr in opposinon to NACf"s Wuon to intervene [hcrcinafter NACE Reply),
Anachnent C (Dec. 30, 1993)
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Although the NRC Staff coricedes that NACE has standing," SFC, joined
by GA, oppose the sufficiency of NACE4 showing of standing. Answer in
Opposition to NACE's Motion to Intervene (Dec. 6,1993) (hereinafter SFC
Answer). According to SFC, data gathered from extensive testing at the SFC
site indicate that no groundwater flow path exists that would allow flow of
groundwater from beneath the site to reach Mr. lienshaw's property. To support
this conclusion, SFC provided affidavits from Mr. John S. Dietrich, its Technicc!
Services Vice President,'' Mr. Bert J. Smith, Director of Hydrogeology for

'

a consulting firm that provided groundwater characterization studies for the
SFC facility, and Mr. Kenneth Schlag, a hydregeologist with SFC." SfC also
submitted a June 28,1993 order issued by a Hearing Examiner for the Oklahoma
Water Resources Board, which denied NACE intervention in a proceeding
involving SFC's application for revision of a waste disposal permit. SFC
Answer, Enclosure 3. The order is a brief, one-page document in which, without
explanation, the ficaring Examiner concluded that NACE's members who live
within I t/2 to 4 miles away from the flow of grot.ndwater do not have standing.

The Licensing Board found that NACE had established the requisite injury
to intervene in this proceeding. The Board found that there is uranium
contamination of the soil and groundwater beneath the SFC main processing
facility and nearby pond areas. Further, after reviewing various data submitted
by NACE and SFC, including analysis in the Brown, Dietrich, Schlag, and
Smith affidavits, the Licensing Board found that groundwater flow charts "at
a minimum" support Mr. Brown's assertion that the groundwater flow patterns
are " variable and complex." LBP-94-5, 39 NRC at 70. Essentially, the Board
concluded that there is a possibility that contaminated groundwater could find its
way to Mr. lienshaw's property by either a fault zone ranning from the SFC site
to the lienshaw property or by way of deeper flow patterns undetected by SFC.
The Licensing Board found particularly compelling the fact that SFC itself had
stated that deeper flow patterns are " expected" and that the direction of these
deeper flow patterns had not been measured. Id. (citing SFC Reply to NACE's
Reply, Encl.1, Attach. A-2, at HYD 5-2),

On appeal, SFC and GA argue that the Licensing Board improperly concluded
that there is any possibility that contaminated groundwater could flow from
SFC's site to Mr. lienshaw's property.'8 Both NACE and the NRC Staff filed
responses in opposilia 10 these arguments.

O NRC Staff's Response to N Actis Moimn for tsave to inierwne, ai 5 (Dec.13.1993)
''S!C Answer. I.nd 2.
17 sic's Reply to NACL?s supplenrntal factual Alleganons. New Argunents. and Request for thscretmnary
inwrvennon, f.nclosure I and 2 danuary 11,1994)(hereinafter sFC Reply)
la iC Brief on Appeal of LBPW5 and 1.BPMN [ hereinafter SIC Appeal). at 24 26 (Apr 7.1994)s
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SFC asserts that the injury is speculative. liowever, SFC does not challenge
two important findings that formed in part the basis for the Board's conclidon
that NACE had demonstrated injury in fact: (1) that there is a fault ranning
from the SFC site to Mr. Ilenshaw's property and (2) that deeper groundwater
flow patterns are " expected" and unmeasured. LBP-94-5, 39 NRC at 69-70.
Although NACE has not established the existence of these flow patterns with
certainty, such certainty is not required at this threshold stage.",

SFC argues that, even if it were possible for contaminated groundwater to
be carried onto Mr. lienshaw's property, NACE has failed to show whether Mr.
lienshaw has ever used or can use the groundwater under his property. Such
pfoof would entail still more technical studies, which at this threshold stage are
unnecessary. Mr. lienshaw has alleged a reasonable threat of contamination of
his well water. In addition, Mr. Brown, a professional hydrogeologist, stated that
if the groundwater on Mr. lienshaw's property becomes contaminated it may
adversely affect the quality of well water on the property, thereby impacting the
health of the lienshaw family. Although SFC's hydrogeologists challenged many
of the matters raised in Mr. Brown's first affidavit. these hydrogeologists did
not challenge the conclusion that groundwater contaminatior. on Mr. lienshaw's
property could affect the well water w that property.

He determination by the Oklahoma 11 earing Examiner is neither binding
on the Commission nor compelling. It does not address many of the specific

| issues rai<ed in this proceeding, indeed, it is devoid of any explanation for its
conclusion that NACE had failed to show injury.

Thus, we conclude that NACE is not required to go further at this threshold
stage to establish injury in fact. It is enough that NACE has demonstrated
a realistic threat to Mr. lienshaw of sustaining a direct injury as result of,

contaminated groundwater flowing from the SFC site to his property.2o
Finally, we note that the Board and parties have spent considerable time

discussing whether the Commission's recent Perry:' decision provided new
standards for determining standing. It did not. Notwithstanding that we have

WSee generally los Angeles v. Narwnal Highway Trafpc Sakrr Admmhtrarwn. 912 F.2d 478. 495 (D C. Cst.
1990k Hodel. 839 F.2d at 713 (standing granted to an organuauon represenimg petsuoner clainung injury from
sod disturbance from mimng. despite industry's arguarnts that the alleged injury could only occur "upon the4

char ce occurrence of eight events." onw of which only had "a 0 8% chance or occurnng").
20 NACE also argued that insufficient funds for decomrrussmnmg could lead to inadequale secunty and sursey
checkpant nwasures, increasmg the risk that contarmnated nutertals could be transported off site. In suppart of
this argunrnt. N ACE caed a December 1993 incident where contanunated radms were found offsite, a November4

1992 eneident of leakage of radmactive matenal found on a * chicle transporung maienal from sFC site, and
leakage of urumum contanunated slurry from an sFC tank truck dunng shipment to New Mexico. NACE Reply
at 22 21 Tiw t.icensing Board did not address N ACE?s argunents that inadequate funds could lead to improper
surveymg and securny leading to offsite contanunanon Because we deternune that NACE has denumstrated
mjury in fact imm potenual contanunanon of smundwater for the purposes of this case we need not reach this
separaie issue.

2 t p,,,y, pg,; .942 3, ,,p,, ,,,, g g
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already determined that NACE has demonstrated a particularized injury, we
briefly discuss our holding in Perry to avoid any further confusion..

In Ferry, the petitioner challenged an amendment authorizing a procedural
Tchange to. remove the reactor vessel specimen withdrawal schedule from the -
. licensee's Technical Specifications. Although the licensee's continued adherence
to .the withdrawal schedule is required by Commission regulations, this change
eliminated the opportunity for a-hearing in the event of future changes.to
the withdrawal scheduleJ The Commission determined that the petitioner
had alleged a particularized procedural injury that was fairly traceable to the

' challenged amendment and was likely to be redressed by a favorable decision.
38 NRC at 93. nen, in finding that this procedural injury was linked to a
concrete injury, the Commission employed a commonly applied presumption .
in Commission case law; i.e., persons who have frequent contacts in the. area
near a nuclear power plant are presumed to meet the requirements for standing
by demonstrating that the proposed action involves an " obvious potential for
offsite consequences." Id at 95 (quoting Florida Power and Light Co. (St.
Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 329-30

T (1989)). The Commission determined that the presumption applied in Perry
~ because the " material condition of the plant's reactor vessel obviously' bears on
~ the health and safety of those members of the public who reside in the plant's

vicinity." Perry, 38 NRC at 96 22

2. - Causation

ne second element of standing is causation. It must be demonstrated that
the injury is fairly traceable to the proposed action. See flodel, 839 F.2d at -

. 705. Such a determination is not dependent on whether the cause of the injury
flows directly from the challenged action, but whether the chain of causation is |

plausible. Id. The question at issue here with respect to causation is whether i

NACE has demonstrated that the threat of injury to Mr. Henshaw is fairly ,

traceable to improper decontamination and decommissioning of the SFC site ;

22 Contrary to sirs arguments, such a presumpuon based on geocraphie prosimary is not connned solely to
Part 50 reactor heenses, but is also apphcable to materials cases where the potential for offsite consequences is
obvious. Armed forces Radwbmlug3 lasserme (Cubalt-60 Storage faciht;n, ALAB-682.16 NRC 150,153 54
(191i2) The deterrrunanon of how proumate a petitioner must hve or have frequent contacts to a source of
radioactivity depends on the danger posed by the source at issue. The rule of thumb generally apphed in reactor
heensmg proceedings (a presumption of standmg for persons who reside or frequent the area withm a 50 nute
radius of the facthey)is not apphed in maternal cases See Fmal Rule. Informal Hearing Proceduies for Matenals
Licensing Adjudications. 54 f ed. Reg. 8269. 8272 (Feb 28.1989h Proposed Rule. Informal Heanng Procedures=

1 for Matenals ticensing Adjudications. 52 Fed Reg 20.089. 20.090 (May 29.1987). However, a presumpoon
based on geographical prounuty (albee at distances much closer than 50 miksi may be apphed where there is a '*

j determmation that the proposed actmn involves a sigm6 cant source of radioacuvity producing an obvious potential
4 for offsite consequences. Sea. e g.. Armed forces.16 NRC at 153-54. Northem States fourr Ca. (Path 6nder

Atonne Pl.uit). LDP 90 3. 31 NRC 40. 45 (1990).
.
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and whether improper decontamination and decommissioning of the facility is
fairly traceable to insufficient decommissioning funding.

He Commission has already recognized that adequate funds are necessary to
ensure timely and proper decommissioning to protect public health and safety.
In adopting the final rule involving general requirements for decommissioning,
the Commission indicated that its intent was to ensure that all facilities are
decommissioned in a safe and timely manner and that " adequate licensee funds
will be available for this purpose." General Requirements for Decommissioning
Nuclear Facilities, Final Rule,53 Fed. Reg. 24,018 (June 27,1988). The NRC
Staff asserts here that the reason behind issuance of the order is that Staff lacked
adequate assurance that the funds would be available to properly decontaminate
and decommission the SFC site. NRC Staff Response in Opposition to SFC's
Appeal of LBP-94-5 and LBP-94-8, at 9 (Apr. 29,1994). Therefore, as in the
generai casc, the threat of inadequate decommissioning here is fairly traceable
to insufficient funds. However, the question remains whether the threat of it. jury
to Mr. lienshaw is fairly traceable to improper decommissioning.

SFC did not contest the Board's finding here that the Staff's October 1993
enforcement order made it " clear" that there is uranium contamination of the soil
and groundwater on the SFC mam processing facility and the nearby pond areas
with sufficient safety significance to warrant remediation before the property can
be released for unrestricted use. LBP-94-5,39 NRC at 68-69. In our discussion
above rega ding " injury in fact," we have already determined that there is a
threat that this contariinated groundwater, if not remedied, may find its way to
flow paths lecline to Mr. Henshaw's property. Since the decontamination and
decommissioning activities are intended to prevent or remediate the groundwater
and other contamination on the SFC site, we find that NACE has demonstrated
that the threat of injury to Mr. Henshaw is fairly traceable to inadequate
decontamination and decommissioning.

3. Redressability

He third element of standing requires that "it must be 'likely,' as opposed to
merely ' speculative' that the injury will be ' redressed by a favorable decision.'"
Lujan, supra. I12 S. Ct. at 2|36 (quoting Simon v. Eastern Kentucky Welfare
Rights Organization. 426 U.S. 26,38,43 (1976)). On appeal, SFC argues that
the threat of injury to Mr. Henshaw is not redressable. It notes that, pursuant
to Staff's October 1993 order, the Director of Nuclear Materials Safety and
Safeguards retained the authority to relax or rescind the order. SFC maintains
that, even if the Licensing Board sustains the order, the Director could still
subsequently relax it. Therefore, according to SFC, the alleged threat to Mr.
Henshaw will remain irrespective of the outcome of this proceeding. SFC
Appeal at 27-28.

76



Clearly one possible outcome of the proceeding is that the order will be
sustained, without subsequent modification or rescission, and SFC and GA will
be held responsible for providing the full financial assurance required by the
order. SFC does not challenge that this outcome would redress Mr. Henshaw's
threatened injury. Fuh responsibility for the entire amount required by the order
is the most likely result, if the order is sustained. SFC's suggestion that the Staff,
after receiving a favorable decision sustaining the order, would then modify or
rescind the order, is the more speculative outcome. Moreover, even if the order
is modified, such modification could not be accomplished without the Staff's
determination that good cause warranted such relief, consistent with the public
health and safety, and adjudicatory findings by the Board relating to necessary
funding to ensure public health and safety could not be ignored. Therefore, it
is likely, as opposed to merely speculative, that if the order is sustained it will
assure proper funding for decontamination and decommissioning and thereby
redress the threat of injury to Mr. Henshaw.

Having found an injury in fact that is redressable by a favorable decision,
we conclude that the Licensing Board properly found that NACE demonstrated
standing as of right to participate in this proceeding.23

4

III. CONCLUSION

For the reasons stated in this decision, SFC and GA's appeals are denied. The
Licensing Board's order in LBP-94-5 granting standing to NACE is affirmed.
To the extent that LDP-94-8 relies upon a findii.g of standing, LBP-94-8 is )
affirmed.2*

It is so ORDERED.

For the Commission

JOHN C. HOYLE
Acting Secretary of the

Commission

Dated at Rockville, Maryland,
this 23d day of August 1994.

|
2)Having found that NACE has standing as of nght to participate in this proceeshng, we need not reach the

nestmn of wtwther NACF sould be granted discretionary meersennon.
The Lacensing Board's decision in 1.BP 94-8 addresses NACE s subnutted contennons. src and GA did not

appeal the Board's hndings with respect to tie contennons, but only the Board's rehance upon an earher hnding
of stanihng for NACE. Accordingly, the Comnusuon reaches no conclusion on I.BP-94-8's discussion of the ,

|contennons
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Kenneth C. Rogers
E. Gall de Planque

.

'

In the Matter of - Docket No. 40-8027-EA

(Docontamination and |
Decommissioning Funding)

',

SEQUOYAH FUELS CORPOf'ATION
and GENERAL ATOMICS i

(Gore, Oklahoma Site) August 23,1994
,

!

In an enforcement proceeding involving funding for decontamination and !
decommissioning of the Sequoyah Fuels Facility near Gore, Oklahoma, the
Commission denies appeals of LBP-94-19, 40 NRC 9 (1994), in which the
Atomic Safety and Licensing Board granted intervention to the Cherokee Nation.

.

|
Relying on the analysis contained in a companion decision, CLI-94-12,40 NRC i

64 (1994), the Commission finds that otherwise qualified petitioners are not {
barred from participation in hearings simply because they seek to support an
enforcement order.

i

MEMORANDUM AND ORDER ;

i

Pursuant to 10 C.F.R. 9 2.714a, the Sequoyah Fuels Corporation (SFC) has ,

appealed the Atomic Safety and Licensing Board Memorandum and Order LBP- |
94-19 (40 NRC 9 (1994)). The Board granted the Cherokee Nation standing
and admitted the Cherokee Nation to this proceeding. The NRC Staff opposes
the SFC eppeal. "Ihe Commission denies the appeal and affirms LBP-94-19.

I
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nis proceeding involves a challenge to an NRC enforcement order issued to
SFC and its parent corporation, General Atomics (GA), on October 15, 1993.8
he Staff order holds SFC and GA jointly and severally responsible for ensuring
the availability of adequate funds for the decommissioning of SFC's facility near
Gore, Oklahoma. SFC and GA sought this hearing to challenge the Staff's order.

He order permitted "any other person adversely affected" by the order
to request a hearing. In November 1993, the Native Americans for a Clean
Environment (NACE) filed a motion for leave to intervene in this proceeding.
The Cherokee Nation - subject of this appeal- hied its request for intervention
on April 20,1994. Both parties requested intervention for the purpose of arguing,

that the Staff order should be fully sustained.
He NACE motion for intervention first placed into question whether a

petitioner may intervene as of right in support of a Staff enforcem::nt order.
SFC and GA argued that a petitioner who supports an enforcement order cannot
establish the requisite interest for standing. He Licensing Board determined in
section II.A of LBP-94-5,39 NRC 54,63-66 (1993), that an otherwise qualified
petitioner may intervene to support an enforcement order in an adjudicatory
hearing convened under 10 C.F.R. 5 2.202. De Board also found that NACE had
demonstrated " injury in fact" sufficient for standing to intervene. In a subsequent
decision, the Licensing Board found NACE's two contentions admissible and
admitted NACE as a party to this proceeding. LBP-94 8,39 NRC 116 (1994).
SFC and GA appcated LBP-94-5 in its entirety and appealed LBP-94-8 to the
extent that the decision relied on a finding of standing for NACE. We decide
the appeal of those decisions in a companion order issued today.

Before us now is SFC's appeal of LBP-94-19, which admitted the Cherokee
Nation as a party to this proceeding, after finding that the Cherokee Nation
demonstrated standing to inte. .ene. SFC does not challenge any of the fac-
tual predicate with respect to the Cherokee Nation's standing. The Licensee
questions only whether the Cherokee Nation may intervene at all. SFC bases
its appeal of LBP-94-19 on only one argument - that "the Cherokee Nation
favors the enforcement action at issue in this proceeding and therefore can-
not be adversely affected by this proceeding."2 SFC thus appeals the Licensing
Board's admission of the Cherokee Nation on the same ground that SFC and GA
challenge the Licensing Board's ruling in Section ll.A of LBP-94-5 regarding
NACE's ability to intervene.$

I See in the Matter of sequoyah fuels Corporanon General Atonnes (Gure. oklahoma. Site Decontanunaamn and
Detomrusuomng Fundmgh 58 Ied. Reg 55,087 toct. 23.199.4
2 SFC's Nouce of Appeal of 1.BP 9419. Incorporated Supportmg Bnef. and Request fhat Appeals Be Consoh.
dated Ouly 18,1994) at 2
3 sic requested that its appeal of 1.BP-94-5 and I BP 94-8. regardmg the adnusuon of NACE, be consohdated
mth the appeal of t.BP-94-19. The Counnusuon denies the request as numt. We address the appeals invoivmg
N ACE in a separate - albeit related - drauun issued today
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. . !
In a companion decision issued today, we affirm Section ll.A of LBP-94- -i

5. Otherwise qualified petitioners are not barred from participation in hearings-
'

simply because they seek to suppon an enforcement order. See CLI-94-12,40 - |
~ NRC 64,68-71 (1994). Thus, the Cherokee Nation's interest in supporting the !

Staff enforcement order does not preclude the Cherokee Nation from intervening
'

in this proceeding. Accordingly, and because SFC submits no other basis for
its appeal of the admission of the Cherokee Nation, we deny SFC's appeal of
LBP-94-19.8 +

,

CONCLUSION
,

i
In summary, the request that appeals be consolidated is denied as moot, the

Sequoyah Fuels Corporation appeal of LBP-94-19 is denied, and the Atomic
*

Safety and Licensing Board order LBP-94-19 is affirmed. ;

it is so ORDERED. :

For the Commission

JOHN C. HOYLE
. Acting Secretary of the {

Commission ;

Dated at Rockville, Maryland, |
this 23d day of August 1994.

~

t
~

I

|

|
>
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i

* We take the occasson of this decision involving the Cherokee Narbon to call the attention of the Licensing

.

Board and the partws to a recent Presidennal directive on relations with Nauve Amencan <nbal governmems, In j

!' a Menwrandum for the Heads of Laecunvc Deparments and Agencies, dated Apnl 29.1994. President Chmen {
directed federal departnents and agencies to operate withm a governerent-to-gover nnent relanonship with federally ,

recogmzed enhal governurnia, to ensure that tnbal rights and concerns are considered See Governnent-to- I

j Governnent Relanons with Native Anrncan inhal Governments. 59 red. Reg. 22.951 (May 4,1994L -

.
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Cite as 40 NRC 81 (1994) LBP-94-23

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. Richard F. Cole
Thomas D. Murphy

in the Matter of Docket No. 50-312-DCOM-R

(ASLBP No. 93-677-01-DCOM-R) -
(Decommissioning Plan)

(Facility Operating License

No. DPR-54)

SACRAMENTO MUNICIPAL UTILITY
DISTRICT l

(Rancho Seco Nuclear Generating
Station) August 11,1994

he Licensing Board, in response to a notice of withdrawal with prejudice
of the only intervenor in the proceeding, grants :he withdrawal and terminates
the proceedirg.

MEMORANDUM AND ORDER
{ Terminating Proceeding)

His proceeding was remanded to this Atomic Safety and Licensing Board
by the Commission's Memorandum and Order dated March 3,1993, CLI-93-3,
37 NRC 135, reconsideration denied. CLI-93-12,37 NRC 355 (1993),further
clarified in CLI-93-19, 38 NRC 81 (1993). The Commission determined that
the Environmental and Resources Conservation Organization (ECO) possessed
standing (as a matter of discretion), that it had submitted one valid contention, j

and that it should be permitted to submit additional contentions in three
designated areas.

!
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In our Second Prehearing Conference Order, uated November 30, 1993,
LBP-93-23, 38 NRC 2,00, discretionary review denied. CLI-94-2, 39 NRC 91
(1994), we admitted several portions of ECO's contention on decommissioning
funding but granted the Licer.sce's motion for summary disposition of the single
contention admitted by the Commission. We subsequently established discovery
schedules that were scheduled to end on August 1,1994. Memorandum and
Order (Telephone Conference Call re: Discovery Schedules), dated April 19,

,
1994 (unpublished).

On August I,1994, ECO filed a " Notice of Withdrawal with Prejudice
and Suggestion of Termination of Proceeding." In that' document, ECO gave
" notice" of its withdrawal from the proceeding, together with the withdrawal of
its contentions, its petinon for leave to intervene, and its request for a hearing,
all with prejudice. ECO also expressed the opinion that its withdrawal " brings
the proceeding to a close" and suggests that we issue an order terminating the
proceeding.

Treating ECO's " Notice" as a motion to withdraw, we hereby grant it. The
proceeding is thus terminated.

in CLI-93-3, the Commission pecifically provided that "[p]ending further
order of the Commission following action by the Licensing Board on remand,
the Staff is directed to withhold issuance of the Decommissioning Order." 37
NRC at 155. Because this Memorandum and Order constitutes our final action
in this proceeding, we are advising the Commission so that it may issue any
necessary order concerning effectiveness of the Decommissioning Order.

IT IS SO ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer, Chairman
j

ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Thomas D. Murphy
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 11,1994 )

I
I
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Cite as 40 NRC 83 (1994) LBP-94-24

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Peter B. Bloch, Chair
Dr. James H. Carpenter

Thomas D. Murphy

in the Matter of Docket Nos. 50 424-OLA 3
50-425-OLA-3

(ASLBP No. 93-671-01-OLA-3) '
(Re: License Amendment;

Transfer to Southern Nuclear)

GEORGIA POWER COMPANY, et al.
(Vegtle Electric Generating Plant,

Units 1 and 2) August 18,1994

This Memorandum and Order weighs whether or not to order the deposition
of a person who is seriously ill. The Board declined to order the deposition.
It determined that Intervenor had failed to demonstrate that the benefit of the
proposed discovery outweighs the burden, given the importance of the issues at
stake in the litigation and the importance of the proposed discovery in resolving
the issues.

liowever, the Board also noticed that the proposed deponent was willing to be
deposed. It therefore established conditions under which a voluntary deposition
might be taken.

RULES OF PRACTICE: DEPOSITION OF ILL PERSON; MOTION
TO COMPEL DENIED

Intervenor has the burden of demonstrating that the benefit of a deposition of
a seriously ill person outweighs the burden, given the importance of the issues at

83
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stake in the litigation.and the importance of the proposed discovery in resolving
the issues. ;

RULES OF PRACTICE: DEPOSITION OF SICK PERSON; PERSON
WILLING TO BE DEPOSED

He lawyer of an ill individual sought as subject of a deposition may not
assert that the deposition would impose an undue burden unless the proposed
subject seeks to be protected or there is some reason to question the rationality
behind the person's willingness to be deposed.

f
i

RULES OF PRACTICE: ALTERNATIVE DISPUTE RESOLUTION
^

He Licensing Board establishes conditions under which a voluntary agree-
ment may be reached concerning the deposition of a seriously ill individual, t

MEMORANDUM AND ORDER ^

(Deposition of Mr. Bill Shipman)

We have decided to deny conditionally the motion of Mr. Allen Mosbaugh ;

(Intervenor) to depose Mr. Bill Shipman, who is serious:f ill and who has |
been deposed previously for 4.5 hours. He denial shall be subject to further
explanation by Georgia Power. It is without prejudice to a future request for a
deposition, particularly if Mr, Shyman's health improves or if there is further i

explanation of the reasons why a deposition is so important that it should be 1

held despite hardships for Mr. Shipman. |
At the Board's suggestion,'Intervenor filed a " Motion to Compel GPC' to |

Produce Bill Shipman" on August 15,1994 (Motion). Georgia Power filed a j
" Response to Intervenor's Motion to Compel GPC to Produce Bill Shipman," on
August 16,1994 (Response). The Staff of the Nuclear Regulatory Commission
declined to submit a filing on this issue.2

L THE LAW

Section 2.740(c) of 10 C.F.R. provides:
,

!

!

I Georgia Power Company, rf al., also referred to as Onorgia Power.
2 to respone to an e-mailinquiry atmut whether the Staff would 6|e a response concerning the Shipman Deposanon.
Staff dechned to make a hhng and served its response on the parues to this proceeding.

,

|

I

i
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' Protectiw o der.' Upon motion by a party or the person from whom discovery is sought. *

and for gored cause shown, the presiding ofncer may make any order which justice requires ;

L to protect a party or person from annoyance, embarrassment. oppression, or undue tsurden j
or experue . . , ,

,

,

The provision of the Federal Rules of Procedure that parallels the Nuclear
'

. Reguir. tory Commission's procedural rule, and which may be used as a helpful j
mterpretive suggestion is:

=
. .

j.; - The frequency or extent of use of the discovery methods otherwise permitted under these
rules and by any local rule shall be limited by the court ifit determines that . . the burden '

or enpense of the proposed discovery outurighs its likely benefut, taking into account the
needs of the case, the amount in controversy, the parties' resources, the importance of the . ,

issues at stake in the lisigation, and the importance of the proposed discovery in resolving : 1

the issues. IEmphasis added.]3 1

1
*

i

II. PRIOR ACTION OF THE LICENSING BOARD
i
L . At the August 12 Prehearing Conference in this case, Georgia Power raised |

'

the question of whether or not Mr. Shipman should be required to complete
;, a deposition on August 22, two days before scheduled major surgery for liver :
} ; and stomach cancer. Georgia Power offered to make Mr. Shipman available on |

August 18 - a date unacceptable to Intervenor because its lead counsel on this j

i issue is on vacation.' |
During the Prehearing Conference the Board required written filings of the !

,

concerned parties. It also described the required filings, at Tr. 653, in this way:
'

!

*
' [W] hat [the Licensing Board would] . need is a motion that would show why it's
sufhciently urgent to require this deposition two days before the surgery. If you showed a ,'
cmss examination plan that was important enough, [the Board) . . might be able to . |
uphold it. i4

*
}

iII. ANALYSIS OF THE FILINGS

We find that Intervenor's Motion is woefully incomplete. In particular, the i

Motion failed to discuss the benefits it is seeking to obtain during the continued
!

,
deposition of Mr. Shipman. There was no " cross-examination" plan as was

'

suggested by the Board, and there was no discussion demonstrating that the !

previous deposition of this witness was conducted in a manner consistent with
his fragile health or that the questions left to be asked are truly important. .|

!

8
Fed. Civ. Judicial P. & IL 26(bx2). at 106 07 (west 1948 ed i

d Tr 65t46 |

!:
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Although Intervenor did say why Mr. Shipman is an important witness, in his
motion at 5 n.4, he did not discuss what had been accomplished in the already-
completed deposition session and what is left to be accomplished. In short,
Intervenor ignored the suggestion of the Board that he demonstrate, with respect

' to the requested second deposition session with Mr. Shipman, what the Federal
Rules of Procedure describes as, "the importance of the proposed discovery in
resolving the issues."

One aspect of the filings before us gives us pause about reaching our
,

conclusions. We applaud Georgia Power's truthfulness in disclosing that, "Mr.
Shipman has personally stated that he will attend a deposition on August 22,
if that is what the Company deems to be in its best interest."5 Under the
circumstances, we are somewhat puuled that Georgia Power's lawyers and Mr.
Shipman's lawyers felt that they were authorized to oppose the deposition on
grounds of hardship. A ground that Georgia Power asserted for its motion is
"Intervenor's apparent insensitivity to Mr. Shipman's situation."'

'Ihis Board is prepared to establish conditions that would be responsive to Mr.
Shipman's needs, including conducting the deposition in a convenient location
or by telephone and limiting the total time available for the deposition. In
addition, the Board's Chair could attend or be available by phone, pursuant to

- Mr. Shipman's wishes, to ensure that unnecessary hardship does not occur. Prior
to the deposition, a transcript of the previous deposition and a cross-examination
plan could be made available to the Board, so that it could ensure that needless
duplication or irrelevant questioning is avoided.

We infer from the motion that Mr. Shipman's counsel and Georgia Power's
counsel feel that Mr. Shipman's willingness to be deposed should not be
fully respected, perhaps because the lawyers perceive a hardship related to the
advanced stages of his illness. However, we will require Georgia Power to do
one of the following: (1) file with the Board an affidavit discussing why Mr.
Shipman's willingness to attend a deposition should not be honored by this
Board, or (2) state that a deposition can be conducted under conditions that
meet the criteria described by this Board. We note that, despite Mr. Shipman's
expressed wishes, whether or not this deposition occurs does not depend on
"what the Company deems to be in its Mt interest."7

S Raponw ai 6
*ld at 1,
'IJ as 6.
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I

III. - ORDER ,

i

: lbr all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 18th day of August 1994, ORDERED that: *

1. - Intervenor's Motion to Compel GPC to Produce Bill Shipman, filed. :

August 15,1994, is ' denied, subject to the conditions that follow.
_

2. Georgia Power Company, et al. shall: (1) file with the Board an !

- affidavit discussing why Mr. Shipman's willingness to attend a deposition should j

- not be honored by this Board, or (2) state that Mr. Shipman will attend a
deposition subject to specific conditions that are consistent with the Board's . I
decision and are acceptable to Mr. Shipman. |

!

~|FOR THE ATOMIC SAFETY
AND LICENSING BOARD

!

Peter B. Bloch, Chair
ADMINISTRAllVE ,IUDGE . i

f

Rockville, Maryland .

,

!

!

:

1
1

I
i
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Cite as 40 NRC 88 (1994) LBP-94-25

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

,

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoofer, Chairman
Dr. Richard F. Cole
Dr. Jerry R. Kline

in the Matter of Docket No. EA 93-236
'

(ASLBP No. 94-692-05-EA)

' NUCLEAR SUPPORT SERVICES,INC. ;

(Order Requiring the Removal of an
Individual from NRC-Licensed or
Regulated Activities and Order
Directing Review of Personnel
Security Files (Effective immediately))

ROBERT C. DAILEY Docket No. IA 94-003
(Order Prohibiting involvement in (ASLBP No. 94-691-04-EA)

Certain NRC-Licensed or Regulated
Activities (Effective immediately)) August 18,1994

i

The Licensing Board grants a joint motion of the parties to approve a j
settlement agreement, approves the agreement, and terminates the proceeding.

MEMORANDUM AND ORDER
(Approving Settlement Agreement and Terminating Proceeding)

These proceedings involve two enforcement actions brought by the NRC |
Staff. The first would have directed Nuclear Support Services. Inc. (NSSI) to |
remove an individual from NRC-licensed or regulated activities for 5 years. The )

88
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second would have prohibited that same individual from prticipating in NRC-
licensed or regulated activities for the same period. Certain near-term corrective
actions were also sought.

Ily Memorandum and Order (Consolidating Proceedings and Granting Ex-
tension of Time), dated May 4,1994 (unpublished), we granted the requests for
a hearing and consolidated the two proceedings. On June 27,1994, we issued
a Notice of Ilearing and Prehearing Conference,59 Ibd. Reg. 34.454 (July 5,
1994). Following a July 12, 1994 prehearing conference, we issued our First
Prehearing Conference Order (Establishing Initial Discovery Schedules), dated
July 15,1994 (unpublished). In that Order, we noted that at the conference we
had urged the parties seriously to consider settlement of these proceedings. (On
June 21,1994, prior to the conference, NSSI/Dailey advised us that they had
reached a settlement agreement with regard to the short-term relief sought by
the Staff and were withdrawing their req =sts for a hearing with respect to those
aspects of the Staff's NSSI enforcement order.)

On August II,1994, the parties filed a Joint Motion to Approve Settlement
Agreement and Terminate Proceeding. A copy of the agreement was attached,
and is appended to this Order. According to the Motion, NSS! and Mr.
Dailey have entered a compromise because they desire to avoid the expense
and hardship of litigation. The Staff believes that the settlement agreement is
in the public interest.

We have carefully reviewed the compromise agreement and note that it
provides a significant degree of the relief sought by the Staff. We agree with the
parties that it is consistent with the public interest and, consequently, we grant
the Joint Motion, approve the settlement agreement, and, accordingly, terminate
the proceeding.
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:

IT IS SO ORDERED. !
: :

THE ATOMIC SAFETY AND '
LICENSING BOARD -

t
a

Charles' Bechhoefer, Chairman |
' ADMINISTRATIVE JUDGE i

:
1

Dr. Richard F. Cole: ;

. : ADMINISTRATIVE JUDGE :

I>

Dr. Jerry R. Kline -
'

ADMINISTRATIVE JUDGE
!

;- ( Rockville, Maryland ~!
'

LAugust 18,19944

-i
,

. ATTACHMENT 2

SETTLEMENT AGREEMENT ;

. ;

WHEREAS, on March, 22, 1994 the Nuclear R:gulatory Commission
,

. ("NRC") issued an order to Nuclear Support Services, Inc. ("NSSI") captioned j

"EA 93-236" (59 Fed. Reg.14429 (March 28,1994)) (hereafter "NSSI Order"),

and issued an order to Robert C. Dailey captioned "IA 94-003" (59 Fed. Reg.'
:14688 (March 29,~ 1994)) (hereafter "Dailey Order"); and

~

WHEREAS, NSSI and Mr. Dailey have answered the NRC's orders and have 4

requested _ a hearing on the orders, and NSSI and the NRC Staff later entered - _'
|into a Settlement Agreement with regard to Part IV.B of the NSSI Order on

June 21,1994; and
WHEREAS, NSSI and Mr. Dailey have engaged in negotiation and compro-

mise because they desire to avoid the expense and hardship of litigation; and
WHEREAS, the remaining issue before the NRC's Atomic Safety and

Licensing Board (" Board"), whether the Dailey Order and Part IV.A of the
'.NSSI Order should be sustained, need not be adjudicated because the NRC

Staff, Mr. Dailey and NSSI have reached a compromise by which NSSI and Mr. ,

JDailey have agreed to accept certain restrictions on Mr. Dailey's activities, as
described below; and

'f

,.

i
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WIIEREAS, the NRC Staff believes that this Settlement Agreement is in the
public interest;

NOW, THEREFORE, in consideration of the mutual promises made herein,
NSSI, Mr. Dailey, and the NRC Staff agree as follows:

1. NSSI agrees to restrict Mr. Dailey from conducting security screening
or fitness-for-duty activities (10 CFR Parts 26,50, & 73) until March 22,1996.

2. NSSI agrees that, if contacted by another person or company consid-
ering employing Mr. Dailey to conduct security screening or fitness-for-duty
activities (10 CFR Pans 26,50, & 73) prior to March 22,1996, NSSI will ad-
vise that person of the existence of this Settlement Agreement and will provide
them a copy of this Settlement Agreement.

3. Mr. Dailey agrees that he will not conduct security screening or fitness-
for-duty activities (10 CFR Parts 26,50, & 73) while employed by NSSI or any
other person or company prior to March 22,1996.

4. Mr. Dailey agrees that, during the one year period from March 22,
1996 until March 22, 1997, he will provide notice to the Director, Office
of Enforcement within thirty days after commencing employment with any
organization other than NSSI, where his duties include responsibilities for
conducting security screening or fitness-for-duty activities (10 CFR Parts 26,
50, & 73).

5. The NRC Staff hereby rescinds and vacates the Dailey Order and Part
IV.A of the NSSI Order.

6. The NRC Staff agrees that Mr. Dailey's role as NSSI's Vice President
Corporate Safety is consistent with this Settlement Agreement, in that his duties
do not include responsibilities for conducting security screening or fitness-for-
duty activities (10 CFR Parts 26, 50. & 73).

7. Nothing in this agreement shall be construed so as to restrict Mr.
,

Dailey from being subject to security screening or fitness-for-duty requirements.
8. NSSI and Mr. Dailey and the NRC Staff agree to file a joint motion

requesting the Board to approve this Settlement A reement and terminate theF

proceeding, pursuant to the Commission's regulations in 10 CFR 6 2.203. If the
Settlement Agreement is not approved or is changed in any substantive manner
by the Board, it may be voided by any party by giving written notice to the
parties and the Board. The parties agree that under these circumstances and
upon request they will negotiate in good faith to resolve differences.

9. The parties understand and acknowledge that there has not been I

any adjudication of any wrongdoing by Mr. Dailey and that this Settlement
Agreement is the result of a compromise and shall not for any purpose be
construed: (a) as an admission by NSSI or Mr. Dailey of any wrongdoing or
regulatory violation; (b) as an admission that the NRC has jurisdiction to issue.

orders to NSSI or Mr. Dailey; or (c) as a concession by the NRC Staff that
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!
no violation or wrongdoing occurred or that the NRC lacks jurisdiction to issue j
orders to NSSI or Mr. Dailey. ,

.10. ' The parties agree that no inference adverse to either party shall be drawn ;

based upon the parties having entered into this agreement. . i

IN WITNESS WHEREOF, Mr. Dailey, NSSI and the NRC Staff have. .

.

. caused this Settlement Agreement .to be executed by their duly authorized
, representatives on this 10th day of August,1994.

James Lieberman
!Director, Office of Enforcement

U.S. Nuclear Regulatory
Commission

Washington, DC 20555 ' !
t

Robert C. Dailey |
Vice President Corporate ;

Safety ~ !

Nuclear Support Services, Inc. . :

West Market Street . |
Campbelltown, PA 17010

,

I
Joe C. Quick ;

Chairman and President !

Nuclear Support Services, Inc. !

West Market Street
Campbelltown, PA 17010

|

!

' !
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Cite as 40 NRC 93 (1994) LBP-94-26

UNITEU STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION -

- ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Peter B. Bloch, Chair
Dr. James H. Carpenter

Thomas D. Murphy

~ In the Matter of Docket Nos. 50-424-OLA-3
50-425-OLA-3

(ASLBP No. 93-671-01-OLA-3)
(Re: License Amendment;

Transfer to Southern Nuclear)

GEORGIA POWER COMPANY, et al.
(Vogtle Electric Generating Plant, -

Units 1 and 2) ' August 22,1994

The Board held that the Staff stands on the same footing as any party with
respect to requests for admissions. Neither 10 C.F.R. 6 2.742 nor any other
section of the regulations provides for any different treatment of the Staff. The
Board also found that Rule 36 of the Federal Rules of Civil Procedure is helpful
in interpreting the Commission's niles concerning admissions. The Board said ,

that the Staff would not be held to its admissions if new information causes it I

to change its view of the public interest.
With respect to interrogatories asked of the Staff, the Board held that the Staff

1

is not required to answer interrogatories unless this Licensing Board finds: (1) |
answers to the interrogatories are necessary to the determination of this case, ,

and (2) answers to the interrogatories are not reasonably attainable from any I
'

other source.10 C.F.R. 6 2.720(h)(2)(ii); compare 10 C.F.R. 6 2.740b(a).
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RULES OF PRACTICE: REQUEST FOR ADMISSIONS TO STAFF

With respect to requests for admissions addressed to the Staff, the Board held
that the Staff stands on the same footing as any party. Neither 10 C.F.R. 5 2.742 .'

nor any other section of the regulations provides for any different treatment of the
Staff. He Board also found tisat Rule 36 of the Federal Rules of Civil Procedure
is helpful in interpreting the Commission's rules concerning admissions. The
Board also said that the Staff would not be held to its admissions if new
information causes it to change its view of the public interest. |

t

RULES OF PRACTICE: REQUESTS FOR ADMISSIONS BY
THE STAFF

. With respect to interrogatories asked of the Staf f, the Board held that the Staff
is not required to answer interrogatories unless this Licensing Board finds: (1)
answers to the interrogatories are necessary to the determination of this case,
and (2) answers to the interrogatories are not reasonably attainable from any
other source.10 C.F.R.- 6 2.720(h)(2)(ii); compare 10 C.F.R. 5 2.740b(a).

!

MEMORANDUM AND ORDER
(Staff Responses to Intervenor's First Request for

Admissions, Second Set of Interrogatories)

i

On August 1,1994, Mr. Allen Mosbaugh (Intervenor) filed two motions to |
compel responses from the Staff of the Nuclear Regulatory Commission (Staff).3
Staff responded on August 16,2 relying in part on its July 15 response to the
discovery motions.'

I. APPLICABLE LAW

Re Staff is not required to answer intefrogatories unless this Licensing Board
finds: (1) answers to the interrogatories are necessary to the determination
of this case, and (2) answers to the interrogatories are not reasonably attain-

l*Intervenor's Moten to Compel Response from NRC staff to Intervenor's Second Set of Interrogarones and
Request for Ducunwnts from Staff of the U.S Nuclear Regulatory Comnussion," August I,1994 (Interrogatory
Motwn), and "Inservemw's Motmn to Compel Response from NRC Staff io Intervenw's First Request for
Adnussens frtwn the NRC Stafff' August 1.1994 (Adnussions Motmn).
2"NRC Staff Respon,e to intervenor's Motions to Compel the Staff to Respond to Second Sei of Interrogatones

and Fint Request for Adnussions and Staff Motmn to senke a Part of Iniervenor's Motmn/*
3 *NRC Staff Response to interwenor's Second Set of Interrogatones and Request for Producuan of Docunwnts,"

July 15,1994 (Reply to Interrogatonest
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able from any other source. 10 C.F.R.12.720(h)(2)(ii); compare 10 C.F.R.
9 2.740b(a). Similarly, the Staff is not required to produce a document in re-
sponse to a discovf:ry request unless the Licensing Board fmds: (1) that the
record or documer.t is relevant to the proceeding; and (2) that the record or doc-
ument is not exempt from disclosure or that,if exempt from disclosure, that its
disclosure is necessary to a proper decision in the proceeding; and (3) that the
document or the information therein is not reasonably attainable from another
source.10 C.F.R. I 2.744(d).

We note that the Staff advised Intervenor that these provisions were applica.
ble. Reply to InterTogatories at 2.

With respect to requests for admissions, the Staff stands on the same footing
as any party. Neither 10 C.F.R.12.742 nor any other section of the regulations
provides for any different treatment of the Staff. On the other hand, the Staffis
not applying for a license and its admissions cannot, therefore, be held against
it. Furthermore, as a protector of the public interest, Staff will remain free to
change its position in light of new information that may be produced in the
course of a trial.*

II. REQUEST FOR ADMISSIONS

His section of our Memorandum and Order addresses a matter of first
impression concerning the obligations of the Staff to amend its response to
a Request for Admissions.'

We conclude that the section relied on by Intervenor to authorize its motion
to compel is applicable to interrogatories and does not provide authority with
respect to a request for admissions. The nonapplicability of this section, how-
ever, makes it easier for Intervenor to prevail because he need not demonstrate
that a response to a Request for Admissions is "necessary to a proper decision
in the proceeding" There is no analogous restriction in the rules pertaining to
requests for admissions.

We interpret Intervenor's motion as a request for us to require that an amended
answer be served.' This we shall do. We consider a 30-day period, ending on

' Note that Rule hb) of the i ederal Rules of Cini Procedure. which is helpful in amerpreting the Comnussion's
rule on request f.w adnumons, nutes that the court may pernut withdrawal cr anendment of an adtmmon wien
the presentauon of the trents of the action will te served thereby 7tus gnes the Board adequme fleubthty to
preserve the Staff's freedom to stuft its posmon an order to protect the pubhc anteres:

5 on May 17,1994,intervenor filed its first Request for Admissions to NRC Staf f. pursuant to 10 C r R. I 2.740b
The Staff filed its Response to intervenor's May 17.1994 First Request for Adnussions to NRC Staff on July
15.1994. Then. Intervetor hied a Monon to Compel Response from NRC Staff to Imervema's first Request fsw
Adnussums from the NRC Staff. on August 1.1994 Intervenor clamed to file its Mouon to Compel pursuant to
10 C.F.R.12 720thg2xiii. mhich deals math motions to compel responses to interrogatones. not to adnussions.
The NRC Staff hied its Resprmw to Intervenor's Monons to Compel the Staff. etc, on August 16.1994
' Although the rule also would pernut us to rule that requests not answered by the staff are adnutted. we shall

not do stus at this time
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September 22, to be an adequate time for Staff to prepare its amended response.
In the alternative, since a response provided at a later date may be more helpful
to Intervenor, Intervenor and Staff may reach an agreement about a mutually

,

agreed-upon date.
We have examined 10 C.F.R. 6 2.742, as well as Rule 36 of the Federal Rules ,

of Civil Procedure. It is our conclusion that the two rules are consistent with
one another and that Rule 36, which is more complete, is an excellent guide to
the proper interpretation and use of section 2.742. IIere are some of the most
important portions of the Federal Ru!c:

If objection is nmde, the reasons therefor shall be stated. The answer shall spe<ifically deny
the matter or set forth in detail the reasons why the answering party cannot truthfully admit
or deny the matter.

...

An answering party may not give lack of information or knowledge as a reason for failure
to admit or deny unless the party states that the party has made reasonable inquiry and that
the informauon known or readily obtainable try the party is insufficient to enable the party
to admit or deny.

...

If the Court determines that an answer does not comply with the requirements of this rule,
it may order either that the matter is admitted or that an amended answer be served.

de consider a request for admissions to be an important way to narrow issues
in a proceeding. To the extent that the Staff can carefully respond to these
requests, it may find a way to make admissions that will narrow the matters in
contention in this case. We urge the Staff to make that kind of careful review.

In particular, we urge the Staff to review the findings in the 01 Investigation
Report, which is a major document in this proceeding, and to respond to
the request to determine whether each numbered sentence or statement in the
document is true and correct. Likewise, it should respond to the request to
examine the numbered factual findings and the numbered evidentiary findings
in the 01 Report and to state whether they are true or accurate.7 It is our ruling,
as suggested by Federal Rule 37, that "any admission made by a party . is
for the purpose of the pending action only and is not an admission for any other
purpose nor may it be used against the party in any other proceeding." The
parties may rely on this assurance of the 130ard.

The 01 Report is a major Staff effort. It differs somewhat in its conclusions
from the conclusions of the Vogtle Coordinating Group Analysis, which Staff

7 1he speci6 city requested by Iniervenor in its Request for Adnussmns appears to be generally correct and to fall
within the pnnenples of the Federal Rules of Civil Procedure

We also note that the evidenuary hnd ngs do not make conclusions as to uitmmte truth. They are 6ndings
about what has twen said. stated, or advised As such, they nrrely require a companson of the statemr ms lo the
exhihus. This is a legmmate request that is bemg made by Intervenor.
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says is the basis for its case. Tr. 523. Consequently, it is helpful in narrowing
the issues in this case for Staff to review the 01 Report and determine which
statements in that report are true and which are not. In this way, the Licensing
Board may be greatly assisted in comparing the relative value of the two different
Staff views. It also will make it unnecessary for Intervenor to attempt question-
by-question cross-examination of Staff witnesses, which could produce a very
long trial. While the response to the Request for Admissions will indeed be
time-consuming, the difficulty is produced by the nature of this case and not by
any fault of Intervenor.8

Any stipulations or agreements between the parties that reduce the dimensions
of this task would be welcomed and likely would be approved by the Board.

Ill. INTERROGATORIFS

A. Interrogatory I: About Ken McCoy

In Interrogatory 1, Intervenor sought information relating to an investigation
that the Staff is said to have conducted concerning Mr. Ken McCoy. We consider
this request to be within the scope of permissible discovery, since it relates to
the character of a person who is likely to be a witness in the case. However,
Staff also stated that the information is publicly available and Intervenor has not
refuted that alleged fact. Staff Response at 5; Interrogatory Motion at (.-7. This
Staff answer is adequate.

B. Interrogatory 2: Vo;ttle Coordinating Group

In Interrogatory 2, Intervenor seeks detailed information about the Vogtle
Coordinating Group, which is the author of "Vogtle Coordinating Group Anal-
ysis of Evidence and Conclusions," February 9,1994. The report followed "a
detailed review of evidence associated with allegations that senior officials of
Georgia Power Company (GPC) made material false statements regarding the
reliability of diesel generators at the Vogtle facility."' ilence, it is clear that the
work of the Vogtle Coordinating Group is relevant to this proceeding.

This interrogatory seeks a varier . information about the Vogtle Coordinat-
ing Group, whose report is a bass for the Staff's position in this proceeding.

s We are hop-ful that. s nce the invesugalian m this case began alnmst 5 vears ago. the Staff will utshze enough
resources to pernut it to fulhlt its dncovery obhgations wnhin ns target deadimes in this case We note that many
of the issues raned by the request for admissions also are raned by Georgia Power's resp (mw to the NoV and that
intervenor may further crystahre those issues in the context of die NoV through his pronused reply to Georgia
Power.

' Memorandum from David H Maithews. Chmrman. Vogtle Coordmatmg Group, to Thomas E. Murley. Director,
othee of Nuclear Reactor Regulatmn." February 9.1994, at i
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.Tr. 523. Consequently, we are troubled that Staff also is claiming that the in-
formation about the work of the Vogtle Coordinating Group is not necessary
for a proper decision in this proceviing. Apparently, the Staff takes the position
that it will present its case concerning the findings of the Vogtle Coordinating
Group and Intervenor will not be permdted to obtain discovery concerning how
that position was developed, it is our coriciusion, to the contrary, that the Staff's
answers to questions concerning the credibility of its case are necessary to the
proper determination of this case. Sec General Electric Co. (Vallecitos Nuclear
Center, General Electric Test Reactor), LBP-78-33,8 NRC 461464-68 (1978)
(information about people relied on by intervenors to review, analyze, and study

contentions is discoverable).
Consequently, we shall order answers to this interrogatory, other than with

respect to exceptions stated in this Memorandum and Order. Staff need not
produce any document that is part of this request and that is already publicly
available, providing that the Staff informs Intervenor about the location of the
document.10 C.F.R. I 2.740(b)(1).

Some of the documents requested in Interrogatory 2(e)(v) and (vi)* are pre-
decisional docunients that mav contain opinions that are protected from disclo-
sure in order to protect frank, open discussion within the federal government.
We will permit the Staff to withhold these opinion portions, providing they
promptly file ajustification" for the withholding of the opinion portion of each
such document or related class of documents.12 Consumers Power Co. (Palisades
Nuclear Power Facility), AlJ-80-1,12 NRC 117, i 19-28 (1980)(especially page
125, which cites one case where the Appeal Board upheld a claim of privilege
and another case in which the Commission held that certain information found
necessary to a proper decision would be revealed).

The Staff shall segregate out all factual information contained in these
documents and shall produce those factual portions in discovery. Portions
that contain predecisional Staff opinions, including those that are inextricably I
intertwined with factual information shall remain privileged at this time and |

Staff may delete those portions, subject to the justification we required above.

I
WWe do not interpret 2(eMO and tid to include drans of docunrms the were prepared by the Staff prmt to these
nwetingt fmal drafts uwd by the Staff at the meetmg should not be conudered predecismnal and simuld be

uced in discovery.
'The burden is up(m the clairnant of the executive pnvilege to demonstrate a proper enntlenrnt to esempnon

from disclosure. including a denmnstratmn of precise and certain reasons for preservmg the con 6denuahey of
governnental comnatucanons. hmt bland Ughtmg Ca (Shoreham Nuclear Power Statmn. Uma 1). LEP-82-K2.
16 NRC 1144. Il65 (1982). cumg Smnh v. /TC. 403 F. Supp 1000.1016 (D Del.1975) hms hiand Ushtmg
Co (Shoreham Nuclear Power Statmn, Umt 1). ALAB-773.19 NRC 1333.1341 (1984L
12 1piervenor may then hie an opposmg bnef, but he will need to be nere specanc than the Feneral statenrnt
contained in intervenor's Mouon at 7. specahe transenpt citatmns are likely to be necer.uery an order to persuade
us to abrogate Staff's specine claims of pnvilege
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However, we have concluded that Staff may' be required to disclose relevant
dissenting professional opinions,'if any. Dissenting professional opinions may
have special value in testing the credibility of the majority's opinions, if these

. dissenting opinions develop important subjects that are relevant to the validity
of the findings of the Vogtle Coordinating Group, they shall be produced in
discovery. Long hland Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
LBP-82-82,16 NRC 1144,1164 (1982)(citing EPA v. Mink,410 U.S. 73,87-88
(1973). If there are dissenting professional opinions that are not important, the
Staff may withhold them and file a justification for its claim of privilege.

C. . Interrogatory 4: Office of Investigation (OI) Report

Staff responds that the first page of the 01 report lists all people involved
in the preparation of the report other than secretarial personnel. We have de-
termined that this is an adequate response to the first portion of the interrogatory.

However, Intervenor requests "all documents used in the creation of the 01
. Report or which resulted from its creation." Staff responds that " documents
used to complete the 01 report are cited in the document." This is not fully
responsive since it does not exclude the possibility that there are documents

: used in the preparation of the 01 Report but not cited in the final product. We
interpret Intervenor's interrogatory to request all documents used in cree *;ng the
Report, regardless of whether they were cited in that report. The request Bould
be interpreted to include all transcripts of interviews and all significant rotes
of interviews or communications. A note shall be considered significant it it
contains information of sufficient gravity to have been considered important and
relevant at some point in the decision process. We do not interpret the request
to include predecisional nonfactual material reflecting the decision process used
by 01 in preparing its report. Our interpretation is that the only document that
"resulted from its [the 01 Report's] creation" is the final O! report.

D. . Interrogatory 5: Notice of Violation (NOV)

We have determined that the Staff should disclose the names of people
involved in creating and issuing the NOV and a brief statement of the nature of
the expertise they contributed. (Staff need not disclose how they participated
in the process, thus exposing the process itself, which is privileged.) If Staff
introduces the NOV into this proceeding, Intervenor is entitled to know who
participated in issuing the document. Even if Staff does not introduce the NOV,
it is relevant to this proceeding and Intervenor should be permitted to conduct
discovery in order to determine whether to introduce the document itself or to
choose to attack its credibility. ;

1
i

!
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We grant another aspect of this request. Intervenor should be provided with
any document or portion of a document that has not already been disclosed and -

that contains segregable factual information that was considered by any person
(including Commissioners and their staffs) in deciding whether or not to issue ;

the NOV.
4

E. Interrogatory 6: Regulatory Authority to Form the Vogtle
Coordinating Group

We agree that the authority to form the Vogtle Coordinating Group is not an
issue in this proceeding because it does not affect the credibility of that Group's
fmdings, in addition, this is a legal issue not a factual one. If Intervenor suspects
that there is some illegality, it should brief us on that illegality, not request that *

the Staff provide a legal argument to support its wild legal hypotheses.

- F. Interrogatory 8: Similar to Interrogatory 6

His interrogatory is denied for the same reason that we have denied Inter.
rogatory 6.

G. Interrogatory 9: Timing of Creating Vogtle Coordinating Group

This interrogatory requests information about whether the NRC Staff had
been advised of 01 findings when it created the Vogtle Coordinating Group. !

Because this relatively straightforward information should not be difficult to I

obtain and because it may help to understand the purpose and credibility of the j
'work of the Vogtle Coordinating Group, this interrogatory should be answered.
|
|

H. Interrogatory 10: Regulatory Authority of the Vogtle ,
|Coordinating Group

His interrogatory is based on an invalid premise. We take administrative
notice of the fact that 01 Reports are not binding on the agency. They are
recommendations. Thus, if another Staff group considers the same facts, it
would be free to agree or disagree with the 01 Findings. It would not " negate" .

an 01 Finding. It would just disagree with it. |

Dis question is primarily legal and not factual. We will not require the Staff
to do Intervenor's legal research.
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IV. ORDER

For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 22d day of August 1994, ORDERED that:

1. He Staff of the Nuclear Regulatory Commission (Staff) shall file an
amended response to Intervenor's First Request for Admissions to NRC Staff,
filed May 17,1994. The amended response shall include all matters discussed
in this Memorandum and Order.

2. Any admission is for the purpose of the pending action only and is not
an admission for any other purpose nor may it be used against the party in any
other proceeding.

3. Staff shall respond to Interrogatory 2 except for matters that they need
not disclose pursuant to this Memorandum and Order.

4. Staff shall provide to Intervenor all documents used in creating the Office
of Investigation's Report in Docket No. 50-424/50-425, regardless of whether
they were cited in that report. He request should be interpreted to include all
sign'.ficant factual information, including transcripts of interviews and notes of
significant interviews or communications. A note shall be considered significant
if it contains information of sufficient gravity to have been considered important
and relevant at some point in the decision process. Staff need not include
predecisional, nonfactual material reflecting the decision process of the Office
of Investigations in preparing its report.

5. Staff shall provide to Intervenor any document or portion of a document
that has not already been disclosed and that contains factual information that
was considered by any person (including Commissioners and their staffs) in
deciding whether or not to issue the Notice of Violation issued to Georgia
Power Company, et al., on May 9,1994. Staff shall also disclose the names of
the people involved in preparing and issuing the NOV and a brief statement of
the nature of the expertise they contributed (Staff need not disclose how they
participated in the process, thus exposing the process itself, which is privileged.)

6. Staff shall respond to Interrogatory 9.
7. All responses required by this Order shall be filed so that they are

received by 5 p.m. on September 22,1994.
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"8._ In all other respects, Intervenor's Motion to Compel Response from NRC
Staff to Intervenor's First Request for Admissions from the NRC Staff, filed

,

' August I,1994, is denied. ,

FOR THE ATOMIC SAFETY -
AND LICENSING BOARD

>

James H. Carpenter (by PBB)'.
-ADMINISTRATIVE JUDGE i

Thomas D. Murphy -
' ADMINISTRATIVE JUDGE

Peter B. Bloch,' Chair.
ADMINISTRATIVE JUDGE

'

Rockville, Maryland
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Cite as 40 NRC 103 (1994) LBP-94-27

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Peter B. Bloch, Chair
. Dr. James H. Carpenter

Thomas D. Murphy

in the Matter of Docket Nos. 50-424-OLA-3
50-425-OLA 3

(ASLBP No. 93-671-01-OLA-3)
(Re: License Amendment;

Transfer to Southern Nuclear)

GEORGIA POWER COMPANY, et al.
(Vogtle Electric Generating Plant,

Units 1 and 2) August 26,1994

RULES OF PRACTICE: LATE FILED HASIS FOR CONTENTION;
STANDARD FOR CONSIDERATION

The test to be applied to determine whether to admit for litigation a new basis
for an admitted contention is "whether the motion [to admit the contention] was
timely and whether it presents important information regarding a significant
issue." Conmmers Power Co. (Midland Plant, Units I and 2), LBP 84-20,19
NRC 1285,1296 (1984). Applying this test, Intervenor's motion to admit a new
basis for an admitted contention is denied.

1
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ALLEGED VIOLATION OF TECilNICAL SPECIFICATIONS:
INTERPRETATION

To determine whether technical specifications have been violated, the wording
of the specifications must be carefully examined to determine the precise
meaning of those specifications.

ALLEGED COMMITMENT TO NRC: CONTAINMENT 11ATCil

The Board rejected an allegation that Licensee had breached a commitment to
the NRC that went beyond its technical specifications. The alleged commitment
related to keeping the containment hatch closed. Yet opening of the hatch was
an open and obvious action and the Board does not accept the argument that
the action reficcted adversely on the character and competence of the Licensee.

TECHNICAL ISSUES DISCUSSED

Action statements: technical specifications;
Containment equipment hatch;
Emergency mode: diesel operation;
Emergenc'; power;
Limiting conditions of operation: technical specifications;
Loss of all electrical power;
Operable: definition in technical specifications;
Residual heat removal system: operability;
Site area emergency.

:

MEMORANDUM AND ORDER
(Denying Motion to Accept Additional Factual Basis) |

2

1. MEMORANDUM

|

Mr. Allen Mosbaugh (Intervenor) moved to admit into this proceeding a new l

basis for his admitted contention. The new basis he advances is an allegation
that Georgia Power misled the Nuclear Regulatory Cornmission concerning

|
an allegedly improper opening of the containment equipment hatch, breaching '

containment integrity, during the March 20,1990 site area emergency.' Georgia |
Power has responded to this motion in an extensive factual filing. Georgia Power !

'Intervenor's Mouon to Accept Addmonal Factual Basis m Support of the Adnutted Contention. July 6.1904
(Intervenor's Motionk

i
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'and the Staff argue that intervenor's Motion is seeking to raise a new " issue"4

' in an untimely fashion 2
._ _

. , .

The question before us is whether or not to admit the new basis into this.
proceeding. .

3
-

IL STANDARD FOR ADMITTING A NEW BASIS FOR . ;

' A CONTENTION
'

I
' Our prior Memorandum and Order, LBP-94-22,40 NRC 37,39 (1994), has

established the standard we shall use to determine whether or not to admit a- [
- new basis for the admitted contention. As we said in that Memorandum and -
: Order:

: We have admitted 'into this proceeding Intervenor's follow;ag contention:8

The license to operate the Vogtle Electric Generating Plant, Units i and 2, should not be -
transferred to Southern Nuclear Operating Company, Inc., because it lacks the requisite
character, competence, and integrity, as well as the necessary candor, truthfulness, and

' willingness to abide by regulatory requirements. *

This conten' ion was based on specific allegations about: (1) false er misleading state-a

ments about Vogtle's diesel generators, and (2) illegal tra.nsfer of the authority to operate
the Vogtle Plant.'

7A Licensing Board has the authority to make an appropnate decision about whether the
new basis shall be admitted. It has the authority to conduct a fair and impartial hearing
and to take appropriate action to avoid delay.' We note that a Licensing Board, in an
analogous context, held that an issue that fell within an admitted contention could be
litigated. The test that was developed and applied, to determine whether to admit the new

' issue, was "whether the motion was timely and whether it presents important information
regarding a significant issue." Con.rsmcrs Power Co. (Midland Plant, Units I and 2),
LBP 84 20,19 NRC 1285,12% (1984). We accept this test.

Thus,' the test for whether or not to' admit the' new basis for Intervenor's. ,

. contention has two prongs: (1) is it timely, and (2) does it present important
information regarding a significant issue.:

A. Timeliness

Deciding whether or not this contention is timely could entail the resolution
of a difficult factual issue. Mr. Allen Mosbaugh made Tape 25. He was present

2 Georgia Power Company's " Answer to Imervenurs' Monon 10 Accept Ad&uonal iktual Basis in Support of
the Adnutted Comention," July 21.1994 (Georgia Power's Answery, Staff of the Nuclear Regulatory Comnussion.
* Response to latervenor Motion for A&mssion of Late-filed Contemion Basis." July 26,1994 (Staff's Responsel
I .BP-93 $,37 NRC 96,110 (19931L:

'10 C r R. I 2.718.

i
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i

!

wIrn Mr. Frederick made a statement that Mr. Mosbaugh relies on as a basis for ;

this new contention. Mr. Mosbaugh now places great safety significance on these |

cvents; Yet he apparently lived through these events himself without realizing .j
-their safety significance. His attorney now states that he "had no independent

'

recollection of events contained on Tape 25.-5 He provided that tape to the NRC
in 1990. Mr. Mosbaugh claims that his memory was refreshed when the NRC
returned the tape to him, believing it did not contain relevant evidence. At j
that time, Mr. Mosbaugh quickly sent a complete tape back to the NRC.' Since |
Mr. Mosbaugh has not informed us of the precise date on which this occurred, ;

'we lack knowledge with which to determine whether he acted with reasonable ;

promptness in filing a new basis before the Board, based on the date on which .j
*

he states that he first became aware of the basis for this contention.
Mr. Mosbaugh has some responsibility for his failure of memory, prior to the

time he replaced the NRC's tape, Were we to consider the additional basis in ;

this proceeding, discovery would need to start now and there would be otherwise !

avoidable delay because of this tardy filing. If the allegation were sufficiently ,

. important, then its significance would outweigh this delay, However, as we shall {
state in the next portion of this Memorandum and Order, we have concluded j

that there is not sufficient significance in the allegations to permit us to overlook j

Mr. Mosbaugh's tardiness in raising them. !
!

t

B. Significance of Proposed New Basis |
!

-Ihr reasons set forth in Section II of this Memorandum and Order, we ;

conclude that there is no basis for the belief that Georgia Power violated its :

technical specifications or misled the Nucler.r Regulatory Commission (NRC) !

when it opened the em'ainment hatch while Diesel l A was inoperable. Hence
we have determined that there is no significance to the new basis that Intervenor
has offered. Accordingly, we concl ide that the new basis should not be further
litigated and the motion to admit the new basis shall, therefore, be dismissed.

Ill. POSITIONS OF THE PARTIES ]
!

A. Intervenor's Position Concerning Technical Specification Violations
'

1

Imervenor proposes the following scenario as its new basis. After the
declaration of a site area emergency on March 20, 1990, at Plant Vogtle, )
containment integrity was restored by closing the containment equipment hatch i

!
I

sintervenor's Reply in the Board's Menurandum and Order of July 28.1994 Concernmg Intervenor's f.'olion
to Accept AJimonalIactual Basis. August 12,1994 (Intervenur's Reply to the Board) at 12. <

*lmervenor's Reply to the Board at 13. i
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at 9:42 a.m. as required by Technical Specification 3.9.8.2. By that esening both
Unit i emergency diesel generators were declared inoperable. As a consequence
of both diesel being declared inoperable, Intervenor alleges that both trains
of the Residual Heat Removal (RHR) system were inoperable and thus placed
Plant Vogtle in violation of its Technical Specifications, specifically Technical
Specification 3.8.1.2 and Technical Specification 3.9.8.2. Intervenor also alleges
that GPC made prior commitments to the NRC not to open the containment hatch
until the diesel and the Reserve Auxiliary Transformer (RAT) were operable. In
violation of that commitment, Plan Vogtle managers opened the containmente

equipment hatch at 10.00 p.m.
Interveno; states that the motivation for this action was improper, consisting

of a need to remove an impediment to maintaining a critical path on the Plant
Vogtle outage schedule. By its action, Plant Vogtle ( s intentionally placed in a
less safe condition. Intereenor alleges that although Pbat Vogtle recognized that

it needed a waiver from the NRC to enter into Mode 5 (Cold Shutdown) from
Mode 6 (Refueling), whicli it verbally received on March 21,1990, by opening
the containment equipment hatch, it was in violatior. of Technical Specification
1.9.8.2. Intervenor alkges that the waiver was sought to cover up violations of
Technical Spe:ification and to speed up th: outage.'

Intervenor supplemented his motion at the request of the Licensing Board.5
Intervenor statea that Technical Specification 3.8.1.2 requires an absolute min-
imum of one saurce of offsite power feeding both safety buses with at least
one emergency diesel generator fully operable when the plant is in Mode 6 with
Reactor Coolut System water level less than 23 feet above the top of the reactor
vessel flang (i.e., during refueling). In addition, Technical Specification 3.9.8.2
req,:iro that there must be two independent RHR electrical trains operable with
no less than one train operating. Again Intervenor reiterates that one fully op-
crable emergency diesel generator must be available for the RHR systems to be
declared operable.' To do otherwise, according to the Interrenor would represent
a " continuing disregard to conservatively interpret Technical Specifications when
significant safety issues are directly implicated."8a Intervenor cites support for
this position in an NRC Staff memo." Again Intervenor stresses that with both
emergency diesel generators inoperable, opening the containment (equipment)
hatch constitutes a violation of Technical Specification 3.8.1.2 and Technical
Specification 3.9.8.2 and as such places the plant in its last echelon of defense
before core damage. Intervenor argues that logic and reason demand that

7 Imervenor's Moimn at 1-4
8 Interven#s Reply
'M at14
"Imervenor's Reply at 4

" M at 4.11
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plant operators not engage in nonconservative activity that further degrades
safety by removing the last barrier of defense to a radiation release to the
public. Intervenor argues that taking nonconservative action that absolutely
and knowingly degrades existing safety barriers after entering a Technical
Specification immediate action statement constitutes a violation of the intent,
meaning, and purpose of that Technical Specification.n

B. Georgia Power's Position Concerning Technical
Specification Violation

Georgia Power claims that Intervenor inaccurately characterized Plant Vogtle
Technical Specification; failed to discuss the NRC's interpretation of the Tech-
nical Specifications; and provided no meaningful support for his assertions."
Georgia Power contends that Intervenor does not cite any evidence supporting
the allegation that opening the containment equipment hatch violated Technical
Specifications.

Georgia Power states that Technical Specification 3.8.1.2 established A.C.
electric power limiting conditions for operation applicable to refueling and cold
shutdown modes. It requires one offsite power source and one emergency diesel
generator to be operable in both modes. With less than these minimum require-
ments, certain operations were prohibited. Significantly, no action was required

,

regarding the equipment hatch." Technical Specification 3.9.8.2 established a
limiting condition for operation applicable to the refueling mode when water ;

level was less than 23 feet above the top of the reactor flange. It requires two I

independent RilR trains to be operable, at least one operating. If this require-
raent was not met, the Technical Specification requires action to restore RiiR as |

soon as possible, or bring reactor vessel water level at least 23 feet above the
reactor vessel flange. With no RilR in operation, all containment penetrations
providing direct access from the containment to the outside atmosphere were to
be closed within 4 hours.

Georgia Power states that Intervenor claims that the inoperability of the two
emergency diesel generators on the evening of March 20, 1990, made both
R11R trains inoperable is inaccurate and unsupported. Georgia Power cites an
NRC Staff memo in support of this position." 'Ihe NRC Staff position at the
time considered both trains of an RilR system operable if they were powered
from their respective safety electrical buses. Emergency onsite power sources

U ld at 1
U Georgia Power Compan>*a Answer to intervems's Monon to Accept Addmonal f actual Bases in Support of
the Adnuned Contention, July 21, IW4 IGPC's Answen
"lmervems's Reply at 5.
D oPC Answer. Exh. A.
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were not required to consider a system operable. Georgia Power states that
both trains of the RHR system were operable when the containment equipment
hatch was open. Both RATS were supplying offsite power to each RHR system

'

independently. Therefore Georgia Power claims that there was no violation of
Technical Specification.

C. Staff Position Concerning Alleged Technical Specification Violation

At a prehearing conference held on July 29,1994, the Licensing Board invited
the Staff's views on the merits of Intervenor's allegations. Tr. 496-97. The Staff
responded in an Affidavit filed August 18, 1994.'' The Staff disagreed with
the Intervenor's position that RHR systems were not operable since emergency
power is not available. Therefore containment penetrations were not required to -
be closed." The Staff avers that the change from Mode 6 to Mode 5 was made
following verbal approval by the NRC to GPC. Since there was no indication
that either RHR system was inoperable at this time, GPC did not need a waiver
of TS 3.9.8.2. Since RHR was not inoperable, when the containment was open,
this did not violate Technical Specifications and did not require a 10 C.F.R.
6 50.59 safety evaluation. The Staff also considers the actions taken by GPC to
provide a secondary reactor coolant method to be conservative.88

IV. BOARD ANALYSIS

The parties have argued many specific issues in order to support or oppose the
adniission of the new contention. However, we have decided that it is important
for the Board to understand the sequence of events in the site area emergency
and the relationship of these events to the technical specifications for Vogtle ''
Through this review, we have concluded that the core issues that need to be
understood, as of the time of the site arca emergency, are relatively simple. The
following sections of this Memorandum and Order contain our discussion of
these issues.

I* NRC Statt Response to L.icenung floard inquiry. August I11.1994 (5:aff Supplenwntal Respcmic) and ArtacheJ
Afhdavit of Pierce R Skmner. August 17.1994 (Pierce Afhdavio
" Pierce Athdava at 3. 4
18 14 at 4. 4
l'5cc Nt'Rif 1410. ~lnss of Vital AC Power and the Residual Heat Renoval spiem Dunns Met. cop
operahuas at Vogtle Unni l on March 20,1990"(June 1990r
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A. What Technical Specification Required the Closing of the
Containn.ent Hatch at the Vogtle Plant?

On March 20,1990, a site area emergency was declared at Vogtle. The act
that intiated the incident was the backing of a truck into an electrical support
pole, causing the power line to fall to the ground and the transformer breakers

2to trip ' Diesel Generator I A, which was the only diesel generator available,
started automatically but stopped after 80 seconds : Eighteen minutes later,2 -

there was a second attempt to start I A, which operated about 70 seconds this
time.22 About 36 minutes after the power was disrupted (at 9:56 a.m.), an
emergency start of Generator I A (accomplished after disabling all but the four
most crucial trips) was undertaken, resulting in a successful, continuous run of
about 4.5 hours 22

Approximately 15 minutes into the incident, the Unit I shift superintendent
directed that the containment bui: ding be closed. This was required by a limiting
condition of operation in Technical Specification 3.9.8.2: 24

3.9 8.2 Two independent residual heat removal (RilR) trains shall be OPERABLE, and at
least one Ri!R train shall be in operation.

...

b. With no Rilk train in operation. Close all contamment penetrations providmg
direct access from the contamment atmosphere to the outside atmosphere within 4 hours.
[ Emphasis added j

The applicable definition of OPERABLE is found in technical specification
1.20;"

1.20 A system. sut, system, trmn. component or device shall be OPERABLE or have
OPERAlllLITY when it is capable of performing its specified function (s), and when all
necessary . . electrical power . . that [is] . . required for the system . . to perform
its function (s) are also capable of perforrrung their related support functions.

At the time the containment hatch was ordered closed, there was no electrical
power - external or emergency - available for either train of the residual heat j

i
i

20 g ,, 7 3f ,

Il IJ at 2 4 |
231J

I'id at 2-5.
24Src Enti I at 3/4 9-9 1his erulosure is an anachnrnt to a Nuclear Regulaiory Comnussion memorandum ,

from Chrtes E. Roui. Director of the Dmsmn of operanonal Lvents Assenment office of Nudcar Reactor
Regulanon to witham T. Russell. Anociate Director for Inspection and Techmcal Assessnrnt, ofhee of Nuclear I
Reactor Regulanon (August 16.1990 tRosu MenW The memorandum was attached as Lahaba A. to Georgia '

Power Cornpany's Answer to Intervemir's Monon to Accept Addinonal f actual nases in suppon of the Adnuned
Contenuon. July 21.1994 (Georgia Power's Answer L

125 Rossi Menm. Enct I at 14
'

!
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removal system and neither train was in operation. Hence, the Action Statement - i
'

.

13.9.8.2(b) was called into operation and the containment hatch was required to .;

' be closedi .j
i

i
B. What Conditions Required That the Hatch Be Closed? At What

Point Did 'those Conditions No lenger Ealst? . -{
A's we have just stated, it ws.s:

.
.

. |
(1) . the non-operability of the residual heat removal systems, because of - j

the absence of all electrical power, and
(2) that the residual heat removal systems were not in operation, !

that required the containment hatch to be closed. The technical specifications . '

require closing the containment hatch only when both of these conditions are
met. [

Under the technical specifications in effect at Vogtle, as soon as one train
,

of the residual heat removal system was in opemtion there was no requirement !

that the containment hatch be closed. In addition, as soon as both trains of the

RHR system were " operable" because they were receiving the electrical power
,

necessary to perform their functions, then Vogtle was in compliance with 3.8.9.2 ,

and no action statement would have been applicable.26 |

By 9:56 a.m., Diesel Generator I A had been successfully started in emer- a
gency mode. At 10 a.m., the A train of the residual heat removal system was i

started for decay heat removal. At 11:40 a.m., power was restored to the IB ,

Reserve auxiliary transformer, which was connected in parallel to the 1 A safety !

Ibus.2' At this point, both RHR trains had electrical power and were OPERABLE
because:

all necessary . electrical power , that [is] . required for the system . to j

perform its function (s) are also capable of performing (its! . . related support functions. i

i

It is important to note that the criterion for operability is met because it had I

the electrical power that is necessary to perform the system's functions. The ;

definition of operability does not extend to emergency electrical power. Only j
to necessary power.2' In addition to these sources of electrical power, at 6:41

'

i

i

!
!

!

26 This was consistent with the revised technical specihcanons issued by itw NRC in 1981. See Rossi Memo at 2,
'

21NURr.o-1410 at 2-5.
28 Nose that Intervenor, in his Reply to the Bourd's Memorandum and Order of July 28. 1994 Concermng
Intervenor's Monon to Accept Addmanal ractual Haus." August 12.1994 ontervenor's Reply to the Boardh at 3 ,

changed the neanmg of Dehmtmn i 20 by deletmg the word "necessary,'' which as essenual to a full understanding *

of this denmuon. .

f
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p.m., the lA Reserve Auxiliary Transformer was energized from offsite power,
providing still another source of electrical supply."

C. Did the NRC Have an Official Position About What Was Needed for
a System to lie Operable?

The NRC's official position on power supply has been the interpretation at
Vogtle since it was licensed 3" Under this position, a system does not have to
be declared inoperable solely because its emergency power source (usually the
associated diesel generator) is not available. Under this position, a plant could
meet its technical specification requirements with one operable offsite power
source and one operable diesel generator as long as power was supplied to both
safety buses.38

D. What, if Anything, is the Significance of a Dissenting View Among
the Staff of the NRC That Would Have Resulted in Tightening the
Definition of an Operable System?

'Ihere is a differing professional view in the Staff of the Commission
concerning the interpretation of the Vogtle technical specifications. Under
this view, a system is not considered operable unless all its electrical power,
including emergency sources of power, is available. In addition, the Staff
recognizes that the technical specifications in this area need to be clarified and
apparently will be as a result of an ongoing shutdown risk study."

At the time of the Site Area Emergency, the NRC accepted an interpretation
of the Technical Specifications that is different from the just-discussed differing
professional view and recommendation. The existence of these other points
of view does not in any way indicate that Georgia Power acted improperly ,

or that the Nuclear Regulatory Commission was deceived about a technical-
specification violation. )

Pierce H. Skinner, an NRC Inspector responsible for both the Hatch and
Vogtle inspection programs, has determined that Georgia Power's actions with
respect to the containment hatch were conservative. He filed an affidmit on
August 17,1994, in which he stated:

Since RilR was not inoperable when the containnent equipnient hatch and possibly other
penetrations were open. this did not violate [ technical kpecifications] .

8 NURI.G-14to at 2 22
"Rossi Menn at 2.
H ld Note that if both power buses have elecincal power. then Imth trams of the RHR system have the elecincal
supply necessary for them to run Thus, under the defimtmn of operable, they are operable
"lJ as 3
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... ,

I determined the actions taken by GPC were conservative at tte time the waiver of compliance >

was granted. I consider that aligning the systems such that a secondary cochng nethod would
be more readily available by tensioning the reactor vessel head was a conservative condition.
If water had been added to the reactor coolant system with the head detensioned. there would

3 have been sorne probabihty that leakage at the flange could have occurred. Tensioning the
~

head bohs ensures that any added water would have been contained within the reactor coolant
33' system

We conclude that Intervenor has provided no basis for the belief that Georgia4

Power (or some of its officers) demonstrated a lack of character and competence
in the way it treated the technical specifications.

1

E. Did Vogtle Violate Its Technical Specifications When It Issued a !

Limiting Condition of Operability ("LCO") Against Diesel IA? If ,

So, What Are the Consequences of That Violation with Respect to
Opening the Containment Hatch?

Yes, Vogtle was in violation of the following limiting condition of operation,
only;"'

'3.8.1.2 As a minimum, thu following A C. electrical power sources shall be operable:
'

a. One circuit berveen the offsite transmission network and the Onsite Class IE
Distribution System, and

b. One diesel generator , ,

.

What is the consequence of this violation? To determine that, you must look at
the remainder of 3,8.1.2, First, you discover that the LCO was applicable at the
time, to Vogtle, because it is applicable to Modes 5 and 6, Then, you examine

1

the action statement to determine the effect:j

ACTION. With less than the above minimum required A C. electrical power sources
OPER ABLE,immedirely suspend all operations involving CORE ALTERATIONS, positisc

'

reactmty changes, movement of irradiated fuel, or crane operation with loads over the fuel
storage pool, and provide rehef capability for the Reactor Coolant System in accordance
with Specihcation 3.4 9.3. In addition. when in MODE 5 with the reactor coolant loops not
filled, or in MODE 6 with the water level less than 23 feet above the reactor vessel llange,
immediately initiate corrective action to restore the required sources to OPERAllLE status
as soon as possible.

33 NkC Sinff Response to licensmg flourd hiqmry. August 18,19% in the attached Affid.svit of pierce H Slumier
at 4-5.
M We have discuued above, beginmng at pp 18411, that if0 3 9 8 2 was not apphcable, prmmnly because an
energency drsel generator is not necessary for the operanon of the residual heat removal system

,
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,

This was the entire action statement that came into effect for violation of LCO
3.8.1.2. There is no indication that Georgia Pcwer failed to adhere to this action |
statement. - More impoitant, in light of the alleged new basis, there was no
requirement to keep the containment hatch closed under this limiting condition
for operation. It could be opened for any legitimate reason, such as conducting [
outage-related activities. Motive is simply irrelevant."

4

F. Ilas laterrenor Demonstrated a liasis for IIis llelief That Georgia
Power fireached a Promise It Made with the NRC to Keep the |

Containment Hatch Closed, Regardless of Whether or Not That Was
Required by the Vogtle Plant's Technical Specifications?

Intervenor alleges, based on a tape-recorded statement by Mr. Frederick
and on an entry in the Vogtle War Room Log, that Georgia Power made a
commitment to the NRC that it would not open the containment hatch until it,

had a fully operable A Diesel. The quotations on which In:crvenor relies are:

(From transcript of Tape #25. Side B. as recorded by Allen Mosbaugh without the knowledge

of Mr. Fredenck:]"

Frederkk:*

And basically, at the meeting [between Georgia Ibwer and the NRC) I thought that the
fmal discussion that I got from George [Bochhold) and Skip [ Kitchens]. because they
said at 4 times for clantication, I remember it had to be said 4 times before everytmdy
underwood, that we wouldn't reopen the hatch untd we had the diesel and the RAT. And
we never got the diesel That night they wrote an LCO on it.

.

War Room Log. March 20,1990 day entry, at p. 51:"

Outage work is slowly getung back to normal after emerg. termination Before mid
4 loop work can continue or equip. hatch be opened. AA02 and B A03 must be in normal

ahgmnent from respective RATS [ Reserve Auxihary Transformers) and A diesel be fully
operable with question about low Jacket [ water) prnsure trips having been answered.

We are persuaded by the bases that Intervenor has filed that Georgia Power
personnel at one time decided, first orally and then recorded in the War Log,
that the equipment hatch would not be opened until after the A dicsci was fully
operable. The oral statements were made at a meeting in which the NltC was
present. While the words apparently were not accompanied by a handshake or

l

"Cumpare Intervends argument Iniervends Reply to the Board at 6
'

"intervennt's Ahmon to Accept Additmnal f actual liasis en Support of the Adnutted Contenuon " July 6,19%
Attaet 1. at I of 2.
U

,

Inicevenor's Reply to the floard, Lah. 2

1
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. by statements that "it's a deal," it is quite likely that NRC personnel who were
present were aware of Georgia Power's plans.28

Whatever was said at this meeting, however, Georgia Power subsequently
changed its mind and decided to'open the equipment hatch. The hatch is not
a small, covert plant component. It is about four to five times the height of a
man._It is opened using motors and a polar crane." It is an open and visible
condition that would have been immediately obvious to any member of the NRC '
who was within the containment or who chose to look up at the containment

' from an appropriate position on the outside.
We conclude that.Intervenor has failed to establish a rational basis for

believing that Georgia Power deceived the NRC or otherwise failed to live up.
to standards of candor and honesty. There is no basis for believing that Georgia
Power misled the NRC by breaching an " agreement" with it. We, therefore, also
conclude that Intervenor's allegation about breaching a promise to the NRC does
not demonstrate any lack of character and competence on the part of Georgia
Power or its officials.

V. BOARD ANALYSIS AND CONCLUSION

We conclude. based on the analysis presented above, that Intervenor's Motion
for a New Basis is untimely and does not present important information
regarding a significant issue. The Motion shall be denied.

VI. ORDER

Ihr all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 26th day of August 1994, ORDERED that:

# We note that the NRC staff Response to 1.icensmg Board Ingmry did not address at all whether a comnutnrnt
had been made to the NRC Since NRC personnel present durmg Hw discussions with vogile would be nmst
knowledgeuble as to wheder s *comnumwnt" was made to the NRC, tius silence of the Staff is punhng to the
Board.

"Sre NURLG-1410 at 3-70. 2-8
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Intervenor's Motion to ' Accept Additional Factual Basis'in Support of the -
Admitted Contention, July 6,' 1994, is denied.

THE ATOMIC SAFETY AND -
LICENSING BOARD =

James H. Carpenter -
ADMINISTRATIVE JUDGE

Thomas D. Murphy-
_ ADMINISTRATIVE JUDGE.

~

Peter B, Bloch, Chair
ADMINISTRATIVE JUDGE

> Rockville, Maryland
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Cito as 40 NRC 117 (1994) LBP-94-28

UNITED STATES OF AMERICA
- NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

James P. Gleason, Chairman
Dr. Peter S. Lam

Thomas D. Murphy

in the Matter of Docket No. 030-09792-CivP

(ASLBP No. 94-689-02-CivP)
(EA 93-111)

(Byproduct Material License
No.13-02752-08)

INDIANA UNIVERSITY SCHOOL
OF MEDICINE

(Indianapolis, Indiana) August 29,1994

MEMORANDUM AND ORDER
(Approving Settlement Agreement and Terminating Proceeding)

By joint motion dated August 24, 1994, the parties to this proceeding,
Indiana University School of Medicine (Licensee) and the Staff of the Nuclear
Regulatory Commission (Staff) request that we approve a Settlement Agreement
(Agreement) and terminate this proceeding.

Pursuant to section 234 of the Atomic Energy Act of 1954, as amended
(AEA), 42 U.S.C. 6 22H2, and 10 C.F.R. 5 2.203, we have reviewed the
Settlement Agreement to determine whether approval and termination is in the
public interest. On the basis of that review, we have concluded that the parties'
Agreement and the termination of this proceeding are consistent with the public
interest.
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Accordingly, pursuant to sections 81,161b,161i,1610,191, and 234 of the
AEA, 42 U.S.C. 55 2111, 2201(b), 2201(i), 2201(o), 2241, and 2282, and 10
C.F.R. 6 2.203, the joint raotion of the parties is granted and we approve the
" Settlement Agreement," which is attached to and incorporated by reference in
this Order. Further, pursuant to 10 C.F.R. (5 2.203,2.718, and 2.721, the Board
terminates this proceeding.

IT IS SO ORDERED.

TiiE ATOMIC SAFETY AND
LICENSING BOARD

James P. Gleason, Chairman

ADMINISTRATIVE JUDGE

Dr. Peter S. Lam
ADMINISTRATIVE JUDGE

Thomas D. Murphy
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 29,1994

SETTLEMENT AGREEMENT

T111S AGREEMENT is made by and between the Indiana University School
of Medicine (University) and the Staff of the United States Nuclear Regulatory
Commission (NRC Staff or Staff), to wit:

WilEREAS the University is the named licensee on Byproduct Material Li-
cense No. 13-02752-08 (License), issued by the NRC, which License authorizes i

the possession and use of byproduct material at the University's facility located I

at the Indiana University Radiation Oncology Center,535 Barnhill Drive, Indi- )
anapolis, Indiana (facility); and i

WiiEREAS the License, as amended on October 6,1989, authorizes, mter
alia, the possession and use of 7000 curies of cobalt-60 in a Picker Corporation
Model 6296 teletherapy unit and 6670 curies of cobalt-60 in a Thomson CGR
Medical Corporation Model Alcyon 11 unit; and
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WHEREAS on November 13-14, 1992, the University used the Alcyon 11
unit to treat a patient, and the treatment resulted in a misadministration in which
the r>atient received twice the dose intended to be administered; and

WiiEREAS on October 7,1993, the NRC Staff issued to the University a
Notice of Violation and Proposed Imposition of Civil Penalty (NOV), in which
the Staff asserted a violation of the NRC's requirements in 10 C.F.R. 0 35.32,
identified as a result of the November 13-14, 1992, misadministration, and,
pursuant to 10 C.F.R. 5 2.202, proposed a civil penalty of $5000 for the violation
asserted in the NOV; and

WilEREAS on January 18,1994, the Staff issued an Order Imposing Civil
Monetary Penalty (Order) to the University, requiring it to pay a civil penalty
in the amount of $5,000 ivithin 30 days of the date of the Order for the reasons
described in the Order and the Appendix to the Order; and

WHEREAS the University has requested a hearing on the Staff's Order, in
response to which proceedings have been convened and remain pending before
an Atomic Safety and Licensing Board (Board) at this time; and

WIIEREAS the University denies and continues to deny that it violated the
NRC's requirements as stated in the Order, and the Staff maintains that the
violation occurred as stated in the Order, and the parties consider this issue
unresolved, but the undersigned parties recognize that certain advantages and
benefits may be obtained by each of them through settlement and compromise
of all of the matters now pending in litigation between them, which the parties
recognize and believe to be in the public interest;

IT IS NOW, TilEREFORE, AGREED AS FOLLOWS:
1. The University hereby agrees to pay, and the Staff agrees to accept,

the amount of $2,500 within 15 days of the date of the Board's approval of
this Agreement, by check, draft, money order, or electronic transfer, payable
to the Treasurer of the United States and mailed to the Director, Office
of Enforcement, U.S. Nuclear Regulatory Commission, ATfN: Document
Control Desk, Washington, DC 20555.

2. The Staff will transmit to the University a list of deficiencies in the
University's written Quality Management Program (QMP), including, without
limitation, deficiencies identified by the Staff in its review of the November ;

1992 misadministration and deficiencies identified by the Staff's contractor's
routine review of the University's written QMP.

,

'

3. As further described in Paragraph 5, below, the University agrees to
resolve to the Staff's satisfaction each item on the list of deficiencies identified
in ParaFraph 2, above, by submitting proposed revisions to the QMP to the

!

l
1
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NRC' within sixty (60) days of the date of the Staff's transmittal of the list to
the University.

4. The Staff agrees to review and comment on the University's proposed
revisions to the QMP within 120 days of the date of the Staff's transmittal of
the list of deficiencies to the University, and the University agrees to resolve the
Staff's comments to the Staff's satisfaction within the same time.

5. Upon written notice from the NRC Staff that the University has
resolved to the Staff's satisfaction each item on the list of deficiencies identified
in Paragraph 2, above, and each of the Staff's comments on the University's
proposed revisions to the QMP, provided for in Paragraph 4, above, the
University agrees to retain an independent contractor, approved by the Staff
in writing, to audit the University's implementation of its QMP. The University
will ensure that the audit is completed within ninety (90) days of the date of the
Staff's notice, or the date of written Staff approval of the independent contractor,
whichever is later, The University agrees further that it will obtain a report of
the results of the audit from the independent contractor within thirty (30) days
of completion of the audit.

6. The University agrees to submit to the Staff a copy of the report of
the independent contractor identified in Paragraph 5, above, within thirty days
of the date of the report.

7. The parties agree that, as an integral part of this Agreement, upon
execution of this Agreement, the parties will file a joint request for approval of
this Agreement and termination of the proceeding on the Staff's Order of January
18, 1994, with prejudice, it being understood and agreed that this Agreement
resolves all outstanding issues with respect to the Staff's Order of January 18,
1994,

8. The University agrees that if:
(a) the University fails to pay $2,500 in accordance with Paragraph 1;

or
(b) the University fails to submit proposed revisions to the QMP as

specified in Paragraph 3, above; or j

(c) the University fails to resolve to the Staff's satisfaction each item |

on the list of deficiencies identified in Paragraph 2, above, or to i

resolve to the Staff's satisfaction the Staff's comments identified
in Paragraph 4, above, within 120 days of the date of the Staff's
transmittal of the list of deficiencies to the Unisersity; or

(d) the University fails to retain an independent contractor as specified
in Paragraph 5, above; or

i
Inc Univeruly shall suhnut its pnyn> sed revisions to the QMP to Dr. John E Glenn, Mail siop T8f5. U.S |

Nuclear Regulatory Conunimon. Washington DC 20555 |
|
l
i
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(c) the University fails to submit the independent contractor's report
to the NRC as specified in Paragraph 6, above;

the Staff may, by letter signed by the Director of the Office of Enforcement,
NRC, declare the University in default of the Agreement.

9. In the event of a default under Paragraph 8, above:
-(a) the provisions of this Agreement, with the exceptions of Paragraphs

8,9,10, i1,12,13, and 14, are null and void; and
(b) the University agrees to pay $5,000,1:ss the amount paid under

Paragraph 1, if any, by check, draft, money order, or electronic
transfer, payable to the Treasurer of the United States and mailed
to the Director, Office of Enforcement, U.S. Nuclear Regulatory
Commission, ATfN: Document Control Desk, Washington, DC
20555.

The payment under this Paragraph shall be made within thirty (30) days of the
date of the Staff's letter notifying the University of the default.

10. It is expressly understood and agreed that, in the event of a default
by the University declared by the Staff under Paragraph 8, above, the Staff
may take such legal actions against the University as the Staff may then deem
to be appropriate including, without limitation, the right to resort immediately
to a court of law in a collection action, by referral of the civil penalty to
the Un ed States Department of Justice for collection or otherwise, and then

University hereby waives any right it may have to seek an administrative remedy
in connection therewith, in accordance with Paragraph II, below.

11. The University hereby waives any and all rights or opportunity it
may have to request a hearing or otherwise contest the Order Imposing Civil
Monetary Penalty dated January 18,1994, in the event the the Staff declares a j
default under Paragraph 8, above. |

12. In the event the University makes payments totalling $5,000 under |
Paragraphs I and 9, above, the University shall have no further obligations I

under this Agreement and the Order.
13. For good cause shown, the Staff may, in writing, extend the time to |

complete any action set forth in any provision of this Agreement. It is expressly I

understood that if the University shows that it has fewer than 30 days from the |
date of a Staff comment, provided under this Agreement, in which to respond to
the comment, the University will have demonstrated good cause for an extension
allowing the University to respond within 30 days of the date of any such Staff
comment. Extensions shall be signed by the Director, Office of Enforcement,
or the Director's designee.

14. It is expressly understood and agreed that nothing contained in this |
Agreement shall relieve the University from complying with all applicable NRC ;

regulations and the terms and conditions of the License, and, further, that nothing !

|

|
|

121 !
|

|
<

|

|
,



-. -.

contained in this Agreement shall be binding on, or preclude lawful action by,
any other Government agency or department.

15. It is expressly understood and agreed that nothing contained in this
Agreement shall preclude the NRC Staff from taking further action as it
deems appropriate to resolve any issue regarding the completeness and accuracy i

of information submitted to the NRC Staff by the University or involving
the adequacy of the investigation of the November 1992 misadministration ;

performed by the University's Radiation Safety Officer.

Ihr the Indiana University
School of Medicine:

Thomas P. Gannon
Attorney for Indiana University

For the NRC Staff: e

--

Robert M. Weisman
Counsel for NRC Staff

Dated this 24th day of August 1994.
4
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Cite as 40 NRC 123 (1994) . LBP-94-29

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

!

ATOMIC SAFETY AND LICENSING BOARD
,

+

Before Administrative Judges:
,

G. Paui Bollwerk, Ill, Chairman
Dr. Charles N. Kolber

Dr. Peter S. Lam {

,

in the Matter of Docket No. 030-31765-EA

(ASLBP No. 93474-03-EA) !

(EA 93-006)
(Order Suspending

Byproduct Material License
No. 37-28540-01)

ONCOLOGY SERVICES CORPORATION August 31,1994

;

MEMORANDUM AND ORDER I
J(Dismissing Proceeding)

By joint motion filed August 26, 1994, Licensee Oncology Services Cor-
poration (OSC) and the NRC Staff ask that we terminate this cause. In their
motion, OSC and the Staff assert that such action is warranted because recent
events have rendered this case moot. Because we agree, we grant the parties'
joint motion and dismiss this proceeding.

This adjudication was instituted in February 1993 in response to OSC's
request for a hearing to challenge a January 20,1993 Staff enforcement order.
That immediately effective order suspended OSC's byproduct materials license
authorizing the use of sealed-source iridium-192 for high dose rate (HDR)
brachytherapy treatments at six OSC facilities in Pennsylvania. Sec 58 Fed. Reg.
6825 (1993). In their joint motion, the parties advise us that, in response to OSC
requests, the Staff recently (1) issued individual byproduct materials licenses
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!for five of these facilities that authorize HDR brachytherapy treatments at each
facility, and (2) terminated the single OSC license that was suspended pursuant to
the order at issue in this case.' See Joint Motion to Terminate Proceeding (Aug. ;

26,1994) at 2. The parties contend that these events render this adjudication '

moot 60 that it should be discontinued.
Dus far in this proceeding, the Board has issued rulings dealing ~with a

variety of prehearing matters such as the timing and scope of discovery and the
scope of the substantive issues to be considered.2 He Board, however, has not
rendered any findings of fact or conclusions of law about the propriety of the
Staff's January 1993 suspension order in this proceeding. Nor will we. With
the Staff's actions issuing the individual facility licenses requested by OSC and
terminating the single OSC license that is the subject of the contested suspension
order, it is clear that this case is moot. We will, therefore, dismiss it.8

For the foregoing reasons, it is, this thirty-first day of August 1994, OR-
DERED, that

1. The parties' August 26, 1994 joint motion to terminate proceeding is
granted and this proceeding is dismissed as moot.

2. If this determination becomes final agency action because the Commis-
sion declines review, see 10 C.F.R.12.786(a), within seven days of the date
the Commission declines review, Staff counsel should advise the Board and the
Office of the Secretary, in writing, whether the Staff prefers that the Board and
the Commission record copies of the June 9,1994 "NRC Staff's In Camera Ex

I Three of the saa facihties included in the suspended oSC umbrella heense - the Lalon Cancer Center. Inc..
INton Pennsylvama, the in&ana Regional Cancer Cenier. Inc.. In&ana. Pennsylvania; and Stoneboro oncology
Associates. P C.. Stoneborn. lYnnsylvama - were issued inevidual hcenses after tir Staff conducted preheensmg
inspections Jre Joint status Report on outstanding 1xensing issues (Aug 17.1994) at I. Two other covered,

facihnes - the Greater Harnsburg Cancer Cenier, Inc., Harnsburg Pennsyhania, and the Greatet Putsburgh
Cancer Center, Inc., Pittsburgh, Pennsylvama - were assued inevidual heenses without prehcensing inspecuans
because they have been operaung sure June 1993 pursuant to a Staff approved relaxauon of the suspensson order.
See 41 Sie uho 1.BP-93-10. 37 NRC 455,464, aff'd C119317,38 NRC 44 (1993). oSC with&cw its request4

for an indmdual beense for the Mahiming Valley Cancer Center. telughton. Pennsylvama, which was the other
facihty included in the suspended beenw Srr Menwrandum (Refernng thunrnt for Docketmg) (Aug 31,

,

1994). attach I (unpubhshedt
2 3re, e g . LBP-94 2, 39 NRC || (1994) (scope of proceedingt t.BP-93 20, 38 NRC 130 (1993) (discovery
smungt LBP-9L10. 37 NRC 455 (sanr). LDP-934, 37 NRC 207 (sane), wa#rd m part as me. CLI-93-17,
38 NRC 44 (1993); order (Ruhng on thscovery Maners)(May 6.1994)(scope of discovery)(unpubhsted)
3 Although we are &snussmg slus proceedmg, we retain junsecuon oser two other pen &ng adjudicanons that may I
anvolve some of the sane assues emphcated an this case See Ind#and Regional Cam er Crmer (order Mostymg i

and Suspending Byproduct Maienals I.scense No 37 28179 01). Docket No 0430485-EA; Dr James E Bauer
(order Prohibitmg involvenent in NRC-Lacensed Acuvinest Ihdet No IAM0ll. We expect Staff counsel and i

osC corporate counsel, who also represents the Ind;ana Regional Cancer Center (IRCC) and Dr Janes Bauer. I

1RCC's radiauon safety officer, to retain all matenals obtamed through discovery an tms proceedmg that would
avmd duphestuus discovery in the other adju& canons |
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Parte Response to Board Order Dated May 26,1994" be returned to the' Staff '
or destroyed.d '

' THE ATOMIC SAFETY AND.

LICENSING BOARD

G. Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE

Charles N. Kelber .
ADMINISTRATIVE ' JUDGE '

Peter S. Lam -
, ADMINISTRATIVE JUDGE

Rockville, Maryland .
August 31,1994

' Copies of this Memorandum and Order are being sent this daic to OSC counsel by facamule transnussion and
to Staff counsel by electronic nuul transnussion through the agency's wide area network system.
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Cite as 40 NRC 127 (1994) DD-94-8

f

UNITED STATES OF AMERICA
NUOLEAR REGULATORY COMMISSION

OFFK:E OF ENFORCEMENT
'

'

James Lieberman, Director i

in the Matter of Docket Nos. 50-528 i

50-529 !

50-530
,

i

ARIZONA PUBLIC SERVICE ;

COMPANY {
(Palo Verde Nucisar Generating '

Station, Units 1,2, and 3) August 12,1994

i

The Director of the Office of Enforcement denies a Petition dated February .
'

1,1994, filed with the Nuclear Regulatory Commission (NRC) by Thomas J.
Saporito, Jr., and supplemented on May 18,1994, requesting enforcement action
pursuant to 10 C.F.R.12.206 (Petition).- The Petition requested that the NRC:
(1) require a show-cause proceeding pursuant to 10 C.F.R. 5 2.202 to modify,
suspend, or revoke the Licensee's operating licenses for Palo Verde Generating
Station; (2) initiate " appropriate actions" to require the Licensee to recognin
the Buckeye, Arizona Regional Office of the National Whistleblower Center
(Buckeye) as an agency to which Licensee employees may raise safety concerns
about operations at Palo Verde without fear of retaliation by the Licensee; (3) ,

request the Licensee to encourage employees at Palo Verde to contact Buckeye ,

to identify safety concerns about operations at Palo Verde to ensure a working
environment that is free of hostility and promotes the raising of safety concerns i

by employees without fear of retaliation; and (4) cause the Licensee to encourage
employees at Palo Verde to contact the NRC in the same way as it would .

'
Buckeye.

On May 18,1994, Petitioner supplemented his Petition and requested that the
NRC require Licensee contractors to: (1) provide information regarding filing ;

complaints with the Department of Labor to their employees "as part of their
,
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I' , normal employment package"; and (2) properly post the NRC Form 3 in and
around the contractor's place of business and site business trailers and offices.

,

After an evaluation of the Petition, the Director concluded that Petitioner did

; _ not raise any issues that would warrant granting the requested actions.

. DIRECTOR'S DECISION UNDER 10 C.F.R. 9 2.206,

:

f

L INTRODUCTION
,

On February 1,1994, Dumas J. Saporito, Jr., (Petitioner) filed a request
; for enforcement action pursuant to 10 C.F.R. 5 2.206 (Petition). %c Petition

requested that the NRC: (1) institute a show-cause proceeding pursuant to 10
,

C.F.R. 5 2.202 to modify, suspend, or revoke the Licensee's operating licensesi

for Palo Verde Generating Station (Palo Verde); (2) initiate " appropriate actions"
( to cause the Licensee to recognize the Buckeye, Arizona Regional Office of the

. National Whistleblower Center as an agency to which Licensee employees may.

raise safety concerns about operations at Palo Verde without fear of retaliation
'

. by the Licensee; (3) initiate " appropriate actions" to cause the Licensee to
encourage employees at Palo Verde to contact the Buckeye, Arizona Regional
Office of the National Whistleblower Center to identify safety concerns about>

operations at the facility as part of its procedural requirements to ensure a
working environment that is free of hostility and promotes the raising of safetyi

,

concerns by employees without fear of retaliation; and (4) initiate " appropriate
actions" to cause the Licensee to encourage employees at Palo Verde to contact,

| the NRC to identify safety concerns about operations at the facility as part of
'

its procedural requirements to ensure a working environment that is free of

1 hostility and promotes the raising of safety concerns by employees without fear
0 of retaliation.

On May 18,1994, Petitioner supplemented his Petition by requesting that the
NRC require Licensee contractors: (1) to provide information regarding filing
complaints with the Department of Labor (DOL) to their employees "as part of
their normal employment package"; and (2) to properly post the NRC Form 3
in and around the contractor's place of business and site business trailers and
offices.

As grounds for his request, Petitioner asserts that: (1) the NRC has identified
Palo Verde as the f.econd highest source of whistleblower complaints in the
nation; (2) the Licensee's spokesman for Palo Verde Mark Fallon, made public
comments to the West Valley View newspaper that increase the " chilling effect"
at the facility by discouraging employees from raising safety concerns to the
Buckeye, Arizona Regional Office of the National Whistleblower Center; and
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' (3) Mr. Fallon's comments' to the' West Valley View newspaper incre'ased the
existing " chilling effect" at Palo Verde by clearly discouraging employees from t

lraising safety concerns to the NRC, On May 5,1994, the Licensee provided a
: response to NRC questions on these matters.

~ :I
!

IL DISCUSSION - ';

:iWith respect to his request for a show-cause proceeding to modify, suspend, -
'

: or revoke the Licensee's' operating licenses for Palo Verde, the Petitioner.
asserts that the NRC has identificJ Palo Verde as the second highest source of-
whistleblower complaints in the nation. His, in itself, is' insufficient to support ' ,

an action to modify, suspend,~or revoke a license,'unless it is also shown that a ;
'

~ ignificant threat to.the public health and safety exists. De Petitioner has not- .- |s
'

'showni nor is there. independent evidence from the NRC inspection program:
that would establish, that the conditions and practices at Palo Verde warrant ;

an order to modify, suspend, or revoke the license. In fact, Petitioner has. j

fprovided nothing ' ore than the bare allegation that the number of whistleblowerm .

complaints indicates that there is a problem. .

L De number of whistleblower complaints in itself is not evidence of discrim- -|
: ination; many such complaints are found to be without merit. For Palo Verde, |

some complaints of discrimination have been confirmed and others have been 1|
'

found to be without merit. While discrimination is never acceptable, the findi i

ings of discrimination at Palo Verde thus far do not warrant an order modifying,' i

suspendingior revoking the Palo Verde license, Where discrimination is suffi- :

ciently" widespread that it substantially undermines NRC's confidence that the :

- facility will be operated in compliance with NRC requirements, the action re- j

quested by Petitioner - an order suspending or revoking the license - might - ;

s be' appropriate,' Such a conclusion cannot be drawn from the facts submitted j

with the Petition, and Petitioner's allegation in this regard does not justify the 1

-initiation of a show-cause proceeding against the Palo Verde Licensee. Here-
. fore, this poltion ci the request is ' denied.

.

De next two requests relate to: . (1) recognition of the Buckeye, Arizona
Regional Office of the National Whistleblower Center as an agency to which
Licensee employees may raise safety concerns; and (2) the Licensee encouraging ,

I

8 The NRC has a range of reguintury act ons avaslable to it in these circumstances. As tlw Comnussion has stated.
*t: goes witimut saying that a violation posing an undue nsk to pubhc health and safety will, of
course, resuh in prompt remedial acuon, including shutdown if treessary. In other instances, however,
the Commission has a wide spectrum of reme&es for deahng with violatmns of regulanons. These
include show gause pmcee&ngs and proceedings for civil monetary penalties. The chace of appropnate
mechanism for conecuan of an assumed violation rests wittun the sound discretion of this agency."
(Petawn for Emergency and Remehal Actimt, CLI 7ss,7 NRC 400,405 06 (l9?sL quoting Petstronfor
Shutdows of Cenaan Rearfors. CLI-73-38,6 AEC 1069.1071 (1973).)
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employees to contact the Buckeye Center and identify concerns. Currently,
employees may report their safety concerns directly to the Licensee or to
the NRC, in fact, the Licensee has an " employee concerns program" that
provides one avenue for employees to raise their concerns within the Licensee's
organization. Reporting directly to the licensee in situations where the employee
does not fear retaliation is especially beneficial because it brings the concern
directly to the party responsible for taking corrective action and it should result
in a timely and effective resolution of such concerns.

The Licensee has recently taken several steps to improve the effectiveness of
the employee concerns program at Palo Verde. Specifically, the program has:
(1) been divided into two parts, one to follow technical issues and one to address
personnel issues using human resource personnel; (2) been changed to allow an
appeal to a group of technical managers or to senior Licensee management, as
appropriate; (3) included training for all manag:rs to improve their ability to
discuss issues in an objective and fair manner and training for site personnel to
explain the goals of the employee concerns program; and (4) decreased by more
than 50% the backlog of unresolved employce-concerns-program complaints.

On the other hand, the Licensee is required to, and does, post NRC Form 3
which makes it clear that employees may take their safety concerns directly
to the NRC. Reporting to the NRC in situations where the employee does
fear retaliation is appropriate in that the NRC has regulatory authority over
the licensee, In such circumstances, the NRC: (1) can and, where necessary
for prompt attention to a potentially significant safety problem, will forward the
technical safety issue to the licensee to address without identifying the person
raising the concern; and (2) if the safety concern is not appropriately corrected,
will take additional enforcement action, as necessary.

He NRC has no authority to require that a private contact for raising safety
concerns, independent of the NRC or the licensee, be established. Likewise,
lacking this authority, the NRC cannot require a licensee to encourage its
employees to utilize such a third party. More importantly, even if reports were
made to the Buckeye Center, that organization has no responsibility to protect
public health and safety nor any authority to require the Licensee to address 1

safety problems. Therefore, this portion of the request is denied.
He Petition also requested that the NRC require the Licensee to encourage

employees at palo Verde to contact the NRC to identify safety concerns about
operations at the facility as part of its procedural requirements to ensure a
working environment that is free of hostility and promotes the raising of safety
concerns by employees without fear of retaliation. As stated above, reports
made directly to the Licensee in situations where the employee does not fear
retaliation are preferable in that the report is made directly to the entity that
is primarily responsible for safe operation and maintenance of the facility and
the report can, therefore, result in more timely and effective corrective act ons.

|
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It would be counterproductive to require the Licensee to encourage employees
who are not intimidated or do not fear discrimination or retaliation to contact
the NRC instead of the Licensee with their safety concerns. In any event, the
required posting of NRC Form 3 explains to employees that they may take their
safety concerns to the NRC and, as stated above, the Licensee does post this
form.

With respect to Petitioner's claim that statements made to a newspaper by an
official at Palo Verde undermined employees' going to NRC, we have examined
those statements and requested an explanation from the Licensee. Based on
our review of the Licensee's response and the statement apparently quoted in
the article, I have concluded that the official's remarks cannot reasonably be
read as discouraging employees from going to the NRC. Rather, those remarks
touted the Licensee's claimed improvement in its employee concerns program
and simply expressed a view that, with such improvement, employees likely will
not find a need to go to NRC. In summary, I find that there is no basis at this
time to require the Licensee to further encourage its employees to take their
concerns to the NRC. Accordingly, this portion of the request is denied.

'The supplemeat to the Petition requested that the NRC require Licensee
contractors to provide information concerning filing complaints with the DOL
to their contract employees as part of their normal employment package and to
require that contractors post NRC Form 3 in and around the contractor's place
of business. Section 211 formerly section 210, of the Energy Reorganization
Act has always included contractors in the requirements of that section and
the Energy Policy Act of 1992 amended section 211 to require posting of the
provisions of section 211 "in any place of employment to which [section 21l}
applies." The NRC has had a requirement for many years that licensees post
NRC Ibrm 3 to provide this notice to employces. While the NRC requirements
for posting do not extend to contractors, section 211 now requires contractors to
post the provisions of that section. At bottom, these provisions already require
that licensee contractors provide notice to their employees of the provisions
of section 211 and that NRC licensees post NRC Form 3 at their facilities
wherever there are employees working.: Therefore, there is no need for the
actions requested in this portion of the Petition.

2 h should be noted that the Comfrussion is m the process of deselopmg a Puhey statenwnt that will address the
responsibibtics of ontractors, as a resuh of a recomnrndation from the Review Team on Prosecung Allegers
Agamst Reinhalion
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111. CONCLUSION

As explained above, the Petitioner has not raised any issues that 'would
: warrant the requested _ actions. Therefore, for the reasons given above, the
Petition is denied.

- A copy of this decision will be filed with the Secretary of the Commission for
the Commission to review in accordance with 10 C.F.R. 5 2.206(c). As provided
.by that regulation, the decision will constitute final action of the Commission
25 days after issuance, unless the Commission, on its own motion, institutes a
review of the decision within that time.

James Licherman, Director
Office of Enforcement

Dated at Rockville, Maryland,
this 12th day of August 1994.

,
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Citn as 40 NRC 133 (1994) CLI-94-14

UNITED STATES OF AMERICA ,

NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
!

Ivan Selin, Chairman
Kenneth C. Rogers
E. Gail de Planque

in the Matter of Docket No. 50-312-DCOM
(Decommissioning Plan)

SACRAMENTO MUNICIPAL UTILITY
DISTRICT

(Rancho Seco Nuclear Generating

Station) September 2,1994

'The Commission lifts its earlier restriction on the Nuclear Regulatory Com-
mission Staff's ability to issue a decommissioning order, given that no issue >

remains for adjudication and the Licensing Board terminated the proceeding.

ORDER

The Commission in a Memorandum and Order issued March 3,1993, CLI-
93-3 - 37 NRC 135, reconsideration denied, CLI-93-12, 37 NRC 355 (1993),
granted the Environmental and Resources Conservation Organization (ECO)
discretionary intervention, remanded this proceeding to the Atomic Safety and

~

Licensing Board, and directed that the NRC Staff withhold issuance of a
decommissioning order pending a resolution of the proceeding by the Licensing
Board. CLI-93-3, 37 NRC at 152,155. The Licensing Board in LBP-94-23,
40 NRC 81 (1994), granted the intervenor ECO's request to withdraw from this
proceeding and terminated the proceeding. The Commission does not discern
any matter warranting sua sponte review. In the absence of any remaining issue
for adjudication, the Commission lifts its earlier restriction on the Staff's ability
to issue a decommissioning order.
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It is so ORDERED.

For the Commission .

i

JOliN C, IfoYLE

! Acting Secretary of the

|
Commission

Dated at Rockville, Maryland,
this 2d day of September 1994.
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Cito as 40 NRC 135 (1994) - LBP-94-30

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

James P. Gleason, Presiding Officer
Jerry R. Kline, Special Assistant

in the Matter of Docket No. 40-8724-MLA

(ASLBP No. 94-695-03-MLA)
(Source Material

-

License No. SUB-1357).

CHEMETRON CORPORATION
(Bert Avenue, Harvard Avenue, and

McGeen-Rohco Sites, Newburgh
Heights and Cuyahoga Heights, Ohio) September 1,1994

MEMORANDUM AND ORDER
(Motion to Dismiss Proceeding)

On .fuly 7,1994, the Presiding Officer granted a 3 week period *o the
Earth Day Coalition (Coalition) to supplement a deficient hearing request.
The Coalition's petition failed to demonstrate that the Commission's standing
requirements were met or that the concerns asserted were germane to the
subject matter of the proceeding.' The hearing request concerned Chemetron

: Corporation's application for a license amendment. No supplement having been
! filed by the Coalition and the time period having expired, the Licensee moves

>

' See IEPM20. 40 NRC 17.1819 0994).

'
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'!

;that the Coalition's petition be denied and the proceeding be dismissed.2 The
Chemetron motion is granted hereinf

'
.

,

.;,,

i

ORDER' ;g ,

.!
i1. - The reyacst by the Earth Day . Coalition for a hearing on Chemetron

Corporation's license amendment is denied. ",-

ceeding is granted..
' ' '

!2. The motion of the Chemetron Corporation for a dismissal of this pro-

. . . . .. .I
James P. Gleason, Presiding Officer - i

- . ADMINISTRATIVE JUDGE i
,

I

- Rockville. Maryland !

: September li 1994 : !

,!

!

;

!

i
,

!

!
i
.

f

!
!

|

|

|
!

!

i
,

I
!

I
1

2 Chemetron Corpormon Monos to Dismiss Proceeding (Aug. 15, 1994). The NRC Staff response indicates no I

objecuon to the Chemenon numon (Aug. 18, 1994). j

!
j
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Cite as 40 NRC 137 (1994) LBP-94-31

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

,

Before Administrative Judges: ,

Peter B. Bloch, Chair
Dr. James H. Carpenter

Thomas D. Murphy

. In the Matter of Docket Nos. 50 424-OLA-3 '

(ASLBP No. 93-67 1 OLA
. (Re: License Amendment;

Transfer to Southern Nuclear)

GEORGIA POWER COMPANY, et al.
(Vogtle Electric Generating Plant,

Units 1 and 2) September 9,1994

The Board denied a Staff motion for reconsideration, setting forth standards
for motions for reconsideration. Such motions must be filed within 10 days of
the date ofissuance of the motion being challenged. The Board also adopted the
substantive standard that a motion for leave to reargue or rehear a motion will
not be granted unless it appears that there is some decision or some principle
oflaw that would have a controlling effect and that has been overlooked or that
there has been a misapprehension of the facts.

The Board said that it is appropriate to require the Staff to answer requests
for admissions concerning the truth of findings in its own report, which contains
important collateral facts, it also is appropriate to require the Staff to release !

'

segregable facts on which decisions have been made, even if those facts are
contained in predecisional documents. Facts that are inextricably intertwined
with opinions in predecisional documents need not be released.

It is appropriate to require the Staff to reveal the names of individuals involved
in completing important Staff work. Intervenors may only call as witnesses Staff

|
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members who are necessary to their case, but an important step in helping them
to determine if testimony is necessary is to find out who was involved. For the4

same reason, it is appropriate to requi e the Staff to disclose the name of an
individual who may have filed a formal differing professional opinion.

A stay shall not be granted when the only harm to a party is a strategic loss
through complying with a request for admissions. However, a party may delay
the need to respond by filing a motion for an extension of time.

RULES OF PRACTICE: MOTION FOR RECONSIDERATION;
TIMELINFSS

! Motions for reconsideration must be filed within 10 days of the date of
'

issuance of a challenged order.

RULES OF PRACTICE: MOTION FOR RECONSIDERATION;
SUBSTANTIVE STANDARD ,

A motion for leave to reargue or rehear a motion will not be granted unless
it appears that there is some decision or some principle of law that would
have a controlling effect and that has been overlooked or that there has been a
misapprehension of the facts. ;

,

RULES OF PRACTICE: ADMISSIONS; COLLATERAL FACTS

It is appropriate to require the Staff to answer requests for admissions
concerning the truth of findings in its own report, which contains important
collateral facts.

-

RULES OF PRACTICE: DISCOVERY OF DOCUMENTS; RELEASE

OF SEGREGABLE FACTS REQUIRED

It also is appropriate to require the Staff to release segregable facts on which.

decisions have been made, even if those facts are contained in predecisional
documents. Ibets that are inextricably intertwined with opinions in predecisional
documents need not be released.

3

RULES OF PRACTICE: INTERROGATORIES TO STAFF; NAMES
OF STAFF

4 'Ihe Staff must respond to interrogatories requesting the names of Staff
'

involved in issuing a Ley report or involved in issuing a formal differing
,

professional opinion. !

t
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RULES OF PRACTICE: STAY AND EXTENSION OF TIME
COMPARED

, A stay shall not be granted when the only harm to a party is a strategic loss
through complying with a request for admissions. However, a pany may delay
the need to respond by filing a motion for an extension of time.

MEMORANDUM AND ORDER
(Motion for Reconsideration: Admissions; Second Order)

He Board has received "NRC Staff Motion for Reconsideration, Motion for
Clarification and Request for a Stay Pending Ruling and Appeal of LBP-94-
26," September 6,1994 (Motion). We have determined that it is appropriate to
decide this' motion before responses are filed. He motion shall be denied. Staff
may file a motion for an extension of time within which to file its response to
LBP-94-26.

L STANDARDS FOR A MOTION FOR RECONSIDERATION

The only mention of " reconsideration" in the procedural regulations is in 10
C.F.R. 6 2.771, Petition for reconsideration. nat section applies to petitions for
reconsideration of a final decision of a presiding officer. By analogy, it suggests
that motions for reconsideration may be filed under similar conditions pursuant
to the general authority to file motions.

Petitions for reconsideration of a final decision must be filed within 10 days
after the date of the decision. This Licensing Board applies that time period by
analoFy and limits such motions to 10 days after the decision being challenged.
In this instance, the petition is untimely because the decision was issued August
22 and was served on the Staff on that very day, and the petition was filed
September 6. (Despite the untimeliness of the Motion, we also will consider its
merits.)

Untimeliness in motions for reconsideration will not be tolerated since
the issues addressed in such motions already have been considered and they
represent additional delay in a case. That this elapsed petiod is untimely for an
ordinary motion is clear to this Board since the analogous time period in the
regulations is forfinal decisions, which are far more difficult to respond to in
the form of a motion for reconsideration.

Motions for reconsideration are special exceptions to the rule of finality.
Generally, when a tribunal decides an issue it is put to rest. This is necessary
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in order to avoid continuous argument between litigious parties about already
resolved issues. It is sound law that

a rnation for leave to reargue or rehear a motion will not be granted unless it appears that
(fere is sone decision or sone principle of law which would have a controlhng effect and
which has been overlooked or that there has been a trusapprehension of the facts.8

We adopt that principle as our own because it is a reasonable way to balance
the desire to avoid error against the interest in finality of decisions.

11. BOARD IS CONCERNED

The Board is concerned at the posture that the Staff conti'iuously takes in this
proceeding because it is the Staff that is the principal impediment to reaching
an efficient conclusion to this case. It is now over 4 years since the Site Area
Emergency at Vogtle. Staff issued a Notice of Violation on May 9,1994, and
is still involved in evaluating the comments of Georgia Power and is awaiting2

comments from Mr. Allen Moshaugh.2 Until it finishes this process, the Staff
does not know what positiot., to take in this proceeding. Therefore, it is pressed
into the uncomfortable and unconstructive position of constantly arguing that it
should not be required to take a position.

In the instant motion, the Staff is resisting stating whether it will admit
the facts relied on in the Office of Investigation Report on the Vogtle Site
Area Emergency. All the findings of fact in that report were implicitly found
relevant to the diesel generator issue by a respected Staff office after a lengthy
investigation. Yet Staff is suggesting that before it should be required to admit
or deny the truth of those findings, Intervenor first should certify whether these
facts are relevant.4

While the Staff is claiming that responding to this request for admissions is
a momentous task we note that Georgia Power has quietly completed the task of

8 56 Am Jur. 2d 21 &fmar, Anier, and Orders (27 (1971) Note also that new evidence may not be presented
an a mutma for reconsskracon. When there is an interverung change of law or facts a motion to renew nusy
be in order rather than a nmtmn for reconsidershon. 36 Am Jur. 2d Supp. 24-25 (cf authonty that notmns for
reconsideranon are always in order until nnal judgners).

2 Grurgin Power and ses naprd individuals hied rephes on July 31.1994
3 Tr 577-78. 6l8
d Motion at 12-13.

The facts cited by the Intervenor were ened in the of Report and are therefore considered relevani. Requests for
adnussions concerrung the transenpton of other tape passages. tot cued in the ol Report. rnust be accompanwd
by attorney certi6 cations of relevance
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hesponding to precisely the same request for admissions that the Staff reshts.'' !
We are taken aback by the unwillingness of the Staff to verify facts containco '

"

L in'it.t own report.* ?v ;.

'

!
'

-
,

,

Illi . FACI'S ~ - i

i

- We find the Staff filing confusing because it seems to state that it is being - ]
required to respond to item's that are not facts. Yet Staff does not define what -

.

a fact is. In trying to disentangle this' confusion, we have unsuccessfully tried -
to determine how it defines facts. Its confusion seems related to how to define !.c
a fact. It seems to think that facts to which it must stipulate must be either, ;

'" major" facts or must be determinative of the case. Instead, the rule is that a .j
'

| question is one of fact if - in a case tried to a jury - it properly falls' within
i

,

the traditional ambit of the jury.' ' i

, | We n.ote that in a contentious case like this one, admissions are likely to'.
'

Lbe obtained only with respect to collateral facts, thus gradually reducing the '|
area of the unknown a little.1 An example of this principle is provided by the . g !

sinterrogatory cited in the Motion on page 7, Staff is being asked to admit or
. deny whether Mr. Aufdenkampe made the following statement:. yj'

i . . . , . , / P 8

AUFDENKAMPE said that he had always assumed that the numbers (18 and 19) in tie,
. April 9.1990, letter came imm the April 9,1990 presentation and that he could not recall >

, ;,

if B Al!EY had told him that. (Exhibit 38, p. 26.)

i i

It sh'ould be pointed out that the numbers "18 and 19" are key numbers in this ;

case. 'Ihey are numbers of consecutive successful starts provided by Georgia
!Power to the NRC on April 9,1990.'It is those numbers that Intervenor claims

to have been inaccurate, it is based on this evidentiary statement and 219 others ,

, that the Office of Investigation concluded: |

Based on the evidence drycibNd diving this investigation. it is concluded that on April 9
1990, BOCKHOLD dehberately presented incomplete and inaccurate information to NRC
regarding the testing of the VEGP [Vogtle] Unit 1 EDGs IEmergency Diesel Generators)
ccaducted subsequent to a March 20,1990 SAE ISite Area Emergency] at VEGP. .a

I Motion at IO n.14 We dasagree with Staff's analysis of the effect of Georgin hrwer admissions Even if Georgia
Power ha: not admined a particular fact, an adussion by the Staff could be usful. for esample. Intenenor could
introduce evidence of an seal adminion of a Georgia Power oficial. At that point. Intervenor nught choose to
rest af the Staff had adrmned the fact.,Waibout the staff admission, further proof might be introduced.
'In its Monon at 6 n.10. the Staff raises a question concernmg ambigwry of our order. We are not aware,

however, of any portius of our order that creates this ambtswry. The Staff may rely on the order. LDP-94 26.
40 NRC at 96.

' ' Ernest Gelhora and Wikara F. Robmson Jr. Summary Judgment in Admuustrarove Adjudocasion. S4 Harv. L

Rev. 612 (19711. at 613.
s f itepart. in Case No. 2-90 020R at 42Jo j
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Although the Staff of the Commission appears to have veered away from this
finding of the Office of Investigations,' we are an independent adjudicatory body
that must decide whether or not the Office of Investigation's point of view is
correct. Hence, we must look at the underlying facts and ascertain for ourselves
whether we consider them to be true. If the Staff admits facts (or refuses to
admit them and then explains the reasons for their refusal), this will be very
helpful to the decisional process.'"

IV. ONLY Tile FACTS '

We also are concerned that the Motion does not faithfully respond to our
Memorandum and Order, LDP-94-26, Staff Responses to Intervenor's First
Request for Admissions, Second Set of Interrogatories, August 22,1994 (LDP-

,

94-26). For example, we ordered the release of factuct information (that is
g

not inextricably intertwined with opinions) that was considered by the Nuclear
Regulatory Commission in issuing a Notice of Violation to Georgia Power. We
note this factual information, even though found in predecisional documents, is
available under the Freedom of Information Act and is not privileged. We said:

Intervenor shots / be provided with any docurrent or portion of a document that has not
already been disclosed and that contains segregable iemphasis added) factual information
that was considered by any person (including Commissioners and their staffs) in decidmg
whether or not to issue the NOV.

'Ihe Staff characterizes this order as requiring "various predecisional doc-
uments."" What it does not state is that our order was carefuliy . limited to |

discovery of the facts on which a dccision was made. Such factual infoimation )
is not exemp from disclosure. Furthermore, only important facts are required l

to be disclosed. Staff must disclose only those facts that this agency considered
in deciding whether or not to issue a Notice of Violation concerning the very
same facts as are before us in this case.i2 We conclude that the facts that are

'vogile Coorenaung Gmup Analysis. February 9.1994 at 2.
3" Staff appears so be concerned that it must 'idenufy every docunent that suppons ses answers to an admission."
Motum at 2L llowever. this requirenent appears to stem from intervenor's First Request for Adnusuons to NRC
Staff (May 17.1994) As we read the request, e g . at page 9.18, the requirenwns for dicumentauon apphes only
ahen the Staff idenufies a sentence or statenrns that is said to be not true or not accurate. It is enurely reasonable
that when Staff esavows an el finding that it povide a complete esplananon and docunentation We conuder
tins set of interrogatones to be both abilfelly drnlled and reastmable in sts requirements.
U Motum at 18.
12 staff also objected to the &sclosure of facts that may have been considered by the Comnusuon. However. they
povided no authonty for this popossemn. we are not aslung for any esclosure concerrung law the disclosed
facts were cocaidered in the decision pocess Thus, disclosed facts could have been considered either by the
Staff or the Comnussion. We do not require esclosure of opimons or of pehnunary &scussions or of any of the j
traationally potected predecisional information i
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required to be disclosed are necessary to a full and fair consideration of this
case.

,

,

V. NAMES OF PEOPLE INVOLVED IN CREATING THE NOV

We consider the disclosure of the names of the professionals involved
in creating the NOV to be important and necessary discovery in this case.
Intervenor in this case can call only witnesses that it demonstrates to be necessary
to its case. However, it cannot determine what witnesses are necessary unless
it can obtain information about what individuals are involved. We have not t

been told of any agency need to keep these identities secret. Hence, we assume
that there is no special need to keep confidential any of the names of people ;

professionally involved in issuing the NOV.8)

VL DOCUMENT REQUESTS

~ As we interpret the Request for Admissions, the only documents that are i

. requested are those that are necessary to support a Staff answer that it does |

not admit the truth of an 01 Finding.84 We find that it is necessary to the
determination of this case that the Staff provide such documentation for the
disavowal of a prior Staff fmding. We therefore will order that the documents
be produced. '

|

VII. DIFFERING PROFESSIONAL OPINION t

When we required that a differing professional opinion be produced in
.

!discovery, our principal purpose was to require that if a differing professional
'

opinion were formally filed'5 then that fact should b( made known so that we
could determine whether testimony from that individual was necessary to the
decision in this case. We required only that differing professional opinions be
disclosed, and we will not alter our opinion in that regard.'' Again, we do not

II Ahhough staff suggested that our order reqmred daciosing as well stw nanes of secretanal staff, we think
that argunent more tongue in check than a nenous concern about what was intended. We would also pernut the

.'

.

Staff to keep confidential the names of any paralegals involved.
84 5ea Intervenor's First Request for Adnussions to NRC Stafr (May 17, 1994). As we read tir request, e g.. as !
page 9,18, the requirenrnt for documentation apphes only when the Staff identifies a sentence or statement that
is said to be not true or not accurate.
'8 Matmo at 17 a 28.
'''Dw staff, as servants of the pubhe. is interested in developing a full and fair factual record. In a case where a
company's reputation is bems called imo question. we would espect the Staff to make known important dmentmg
views thal mighi change the Board's www of the evidence. In our opinion, the staff " wins" only when the whole
truth is revealed.
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: require that opinions or preliminary discussions _be disclosed. If these matters
. are inex'tricably^ intertwined with facts, then neither the opinions nor the' facts ~'

s

f need be disclosed.' 4

, VIII. STAY
4

De principal harm.to Staff from complying with our order is strategic.'
_

-

"
; requiring it to evaluate the Office of Investigation *s work and to state point -e

by point whether it'is''still considered'to be correct'. Dere is'not even the
remetest chance that the Staff is being required to divulge privileged material.

' We are not persuaded.that this kind of " hardship" is sufficient to support'the
iissuance of a stay. Given that no Staff opinions and no privileged documents
are being released, there would not' appear to be grounds either for a stay or for
an interlocutory appeal. Hence, we will not grant a stay pending appeal.".

t IX.L EXTENSION OF TIME
~

He Board is vitally concerned about maintaining the schedule and complet.
iing this case expeditiously. However, several portions of Staff's Motion appear

to be in the nature of an incomplete argument for an extension of time. Within
.5 calendar days, the Staff may file such a motion, with supporting estimates

_

of. Staff capabilities and suggested deadline dates for its filings.: Staff should
discuss.its request with the parties and attempt to elicit their agreement. If nec-
essary, we would convene a telephone prehearing conference to consider this
request for an extension of time.

X.' ORDER

Ibr all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 9th day of September 1994, ORDERED that:

1, ne "NRC Staff Motion for Reconsideration, Motion for Clarification
-. and Request for a Stay Pending Ruling and Appeal of LBP-94-26," September
' 6,1994, is denied both because it is untimely and because it is lackir,g in merit.

2. ' He ' Atomic Safety and Licensing Board determines that it is necessary
to the fair determination of this case that the Staff of the Nuclear Regulatory

17 staff is not required to respond until September 22 and we are willing to consider a snation for an extension of
ume beyond that date. If the staff bles an appeal, there will be ample ume for the Comnussion to apply the stay
entena and to decule whether or am to issue a stay.
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Commission produce documents to demonutrate its reasons for not' admitting to -'

i

the truth of findings of the Office of Investigations.
.

'

FOR THE ATOMIC SAFETY-

AND LICENSING BOARD -
d T

^ Peter B. Bloch, Chair
.

'

ADMINISTRATIVE JUDGE'r

r

- Rockville, Maryland
- -

-j
;

W

i
4

>

t

I. k * - ' - ?_

'

)
..1

-I-.,

. . .
p

. ,

t

I'

*
i

'

,

*

|

|

145 i

|

,

'

1

s

. t k ---4r- o -
_ m-______ _____



_.

1

1

Cito as 40 NRC 147 (1994) LBP-94-32 ;*

-

'
UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD .

!

Before Administrative Judges:
,

.

G. Paul Bollwerk, lil, Chairman ' '

Dr. Peter S. Lam
Thomas D. Murphy

in the Matter of Docket No. IA-94-012

(ASLBP No. 94-697-06-EA)

KELLI J. HINDS
(Order Prohibiting involvement in

Licensed Activities) October 3,1994

MEMORANDUM AND ORDER
(Approving Settlement Agreement and Dismissing Proceeding)

By immediately effective order dated May 23,1994, the NRC Staff placed
conditions on the involvement of Kelli J. Ilinds in NRC-licensed activities. See
59 Fed. Reg. 28,433 (1994). Shortly thereafter, Ms. Hinds requested that this
proceeding be convened to permit her to contest the validity of the Staff's
order. See 59 Fed. Reg. 31,654 (1994). Now, by joint motion dated September
26,1994, the parties request that we approve a September 9,1994 settlement
agreement they have provided and dismiss this proceeding without adjudication
of any of the legal or factual matters at issue.

Pursuant to section 81 and subsections (b) and (o) of section 161 of the
Atomic Energy Act of 1954, 42 U.S.C.16 2111, 2201(b), 2201(o), and 10
C.F.R.12.203, we have reviewed the parties' settlement accord to determine
whether approval of the agreement and termination of this proceeding is in the

'

public interest. On the basis of that review, and according due weight to the
position of the Staff, we have concluded that both actions are consonant with

147
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[
Fthe public interest. Accordingly, we grant the parties' joint motion to approve

the settlement agreement and dismiss this proceeding.

For the foregoing reasons, it is, this third day of October 1994, ORDERED .
that

1. The September 26,1994 joint motion of the parties is granted and we
. approve their September 9,1994 " Settlement Agreement," which is attached to
and incorporated by reference in this Memorandum and Order.

2. This proceeding is dismissed.*
1

THE ATOMIC SAFETY AND
LICENSING BOARD

G. Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE

. Peter S. Lam
ADMINISTRATIVE JUDGE

Thomas D. Murphy
ADMINISTRATIVE JUDGE ,

Rockville, Maryland
October 3,1994 ;

l
I

Topies of this Menuwandum and Order are being sent this date to counsel for Ms. Ihnds by facsinule transnussion
. and to Staff counsel (wnhout the accompanymg attachnent) by E-nul transuussion through the agency's wide

area network system.
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ATTACilMENT I

September 9,1994

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

|

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

in the Matter of Docket No. lA-94-012

(ASLBP No. 94-697-06-EA)

KELLI J. HINDS
(Order Prohibiting involvement in

Licensed Activities)

SETTLEMENT AGREEMENT

On May 23,1994, the NRC Staff (Staff) issued an Order Prohibiting
Involvement in Licensed Activities (Effective immediately) to Kelli J. Hinds.
59 Fed. Reg. 28433 (June 1,1994) (Order). ;

On May 27,1994, Ms. Ilinds requested a hearing on the Order. In response |

to Ms. Hind's hearing request, an Atomic Safety and Licensing Board was !

Iestablished on June 13, 1994. 59 Fed. Reg. 31654.
After discussions between the Staff and Ms. Hinds, both the Staff and Ms.

Hinds agree that it is in the public interest to terminate this proceeding without
further litigation and without reaching the merits of the underlying Order, subject
to the approval of the Atomic Safety and Licensing Board.

NOW THEREFORE, IT IS STIPULATED AND AGREED by and between
the NRC Staff and Kelli J. Hinds as follows:

1. 'Ihe Staff agrees to withdraw Section IV.B.1 of the Order. The Staff
further agrees to withdraw in its entirety requirement (1) of the third paragraph
of Section 111 of the Order. Such withdrawals will become effective upon the
approval of this Settlement Agreement by the Atomic Safety and Licensing
Board.

2. Ms. Ilinds agrees to withdraw with prejudice her request for and other-
wise waives her right to a hearing in connection with this matter and waives any
right to contest or otherwise appeal this Settlement Agreement once approved by

.149
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the Atomic Safety and Licensing Board. Such withdrawal will become effective:

upon approval of this Settlement Agreement by the Atomic Safety and Licensing
Board.

3. . All other provisions of the Order as issued to Ms. Hinds on May 23, =
1994, will remain in effect.

' 4. He parties acknowledge that execution of this Settlement Agreement-
does not constitute any admission on the part of Ms. Hinds that she has violated
any law or committed any wrongful act.

. .

. 5, His Settlement Agreement constitutes full settlement with regard to Kelli
J. Hinds and the NRC and the NRC agrees not to initiate or pursue any further

- administrative proceedings against Ms. Hinds arising out of the facts alleged in
the Order dated May 23,1994. - !

'

6. His Settlement Agreement serves i y to settle the civil matter between'

Ms. Hinds and the NRC as set forth in IA 94-12. Nothing in this Settlement
Agreement shall preclude criminal prosecution arising out of the facts alleged -

in the Order dated May 23,1994.

FOR'THE NRC STAFF: FOR KELLI J. HINDS: |
r

Susan S. Chidakel Kelli J. Hinds
i

[

l
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Cite as 40 NRC 151 (1994) LBP-94-33

UNITED STATES OF AMERICA-
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL

Before Administrative Judges: ,

James P. Gleason, Presiding Officer
Thomas D. Murphy, Special Assistant

in the Matter of Docket No. 40-8681-MLA 3

' (ASLBP No. 94-693-02-MLA-3)
(Source Materials License

No. SUA-1358)
,

' ENERGY FUELS NUCLEAR, INC. October 21,1994
>

MEMdRANDUM AND ORDER
(Petition for Hearing)

INTRODUCTION
|

The Petitioner, Norman Begay (Begay), opposes the issuance of a license ;

amendment to Energy Fuels Nuclear (EFN) and requests a hearing.8 The amend- !

ment would authorize EFN to dispose at its White Mesa Mill in Blanding, Utah,
of 2.6 million cubic yards of uranium mill tailings now stored at a Department i

of Energy uranium processing site in Monticello, Utah. Although not stated ;

in the filings, it appears the reason for the proposed amendment is that the j

White Mesa Mill would be accepting tailings produced elsewhere, an act not |

contemplated under its initial license.2 Begay's challenge is to demonstrate that |

|'
.

|

Request for Heanng (May 14, 1984). NRC Siaff (Staff). pursuant to 10 CF R. I 21213. Indicates its intention j3

so participate if a heanng is granted. See Staff Response to Begay Hennng Request at 2 n.3 Oune 10,1994).
2 Source Materials 1Jeense No. SUA 1358 h should be noted ako that the Staff stales in its 6rst Response that 1

fmost (of the tailings) are clearly lite (2)(byproduc0 malenals ahhough there has been sonw question as to the
classihcanon of the vanadium pile. Staff Response at 3 n 5.

|
,

1
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the act of disposing of the remote tailings will affect him adversely in a way ,

!different from the activities already authorized at the White Mesa Mill. For his
effons, outlined below, the Presiding Officer finds that Begay has alleged such

- an impact and as a consequence has established threshold standing allowing ,

iparty status in the proceeding.2

STANDARDS ,

l

Under the provisions of 10 C.F.R. 5 2.1205, Begay is required to set forth his |

interest in the proceeding, how his interest would be affected by the issuance
of the license amendment, and his " areas of concern" about the licensing :

activity tliat is the subject matter of the proceedingd The Presiding Officer |

. must determine whether Begay's specified areas of concern are germane to the i

subject matter of the proceeding and whether he meets the judicial standards -

' for standing. Among other factors, the Presiding Officer must consider the :

nature of Begay's right under the Atomic Energy Act to be made a party to the |

' proceeding; the nature and extent of his property, financial, or other interests in '|
the proceeding; and the possible effect of any order that may be entered in the

'

proceeding upon his interests.8
!

AREdS OF CONCERN

in Begay's hearing requests * and through counsel at an informational con.
;

ference held on September 22 in Monticello, Utah, he outlines three areas of
concern which he alleges are germane to granting EFN the right to import and i

dispose of 2.6 million cubic yard of tailings: First, that the license amendment ,

will bring " irreparable loss of cultural and archeological resources"; second that,
" groundwater and drinking water [will be contaminated by] . . further devel- .

opment of the White Mesa Mill site"; and finally, that there are " increased risks I

associated with the transportation of the mill tailings along Highway 191 from
Monticello to Blanding."' These concerns will be addressed seriatim.

i

)
Archeological and Religious Resources

he Presiding Officer is impressed by the gravity of Begay's concern for the j
antiquities, including human remains, that the EFN property and surrounding ]

I
1

Both the licemce and Staff have mahdrawn their objections to Begay's heanns request See Tr. 33. 36 37. I3

I8
10 C F R 12.1205(dl

5 10 C F R. 2.1205t gl
" Norman Begay Heanng Request dated May 14.1994, and Sqplearntal Hearing Request dated July 14.1994 i

II Tr 1011.
I
i

|
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lands may contain. As a member and representative of the Ute Tribe,' Begay has
intense cultural, emotional, and religious ties to the area known as White Mesa. ;

'

It is not lost on the Presiding Officer that the entire area has been determined
eligible for inclusion in the National Historic Register and that many of Begay's
ancestors are buried in the area. Nor is the Presiding Officer less impressed by ;

the importance to the Ute Tribe, as " host people,"' of the recently documented, ;

ancient IQi temple located within 3 miles (and within sight) of the White Mesa
'

Mill. Begay adequately expressed that his life is tied to this site and to White
Mesa itself by a " spiritual feeling."

As explained at the informational conference, the matter of burials and ancient
sites is probably more important to the Ute people than historical monuments
would be to others. 'Ihe Ute people "have a concept of Mother Earth that
when their people are buried, they return to the Mother Earth."S They have
sacred rights and rituals that must be observed whenever a burial is discovered
or disturbed in any way." It is possible that the sacred rights of the Ute Tribe
were violated in the past when ancient Native American habitaten sites were
surveyed, and in some cases excavated, as part of the development of the White
Mesa Mill site. Members of the tribe learned recently of the whereabouts of the
human remains and artifacts that were removed as a result of those activities."
Begay pleaded to the Presiding Officer, as a representative of the NRC, to " help
us out."" But in this respect, 'we are mandated to follow the Commission's
regulations.

As compelling as they may be, there is little the Presiding Officer can do to
alleviate Begay's concerns for Native American archeological resources, because ;

those concerns arose from the initial issuance of the source materials license, ]
not from the proposed amendment to that license. Cell 4, the site chosen for the ]
disposal of the DOE tailings, was surveyed for archeological resources prior i

to the opening of the White Mesa Mill. 'Ihose habitation sites considered j

significant by the State archaeologists were excavated and their artifacts removed, ,

apparently to the State Historical Museum in Salt Lake City. Begay does not |
i

allege that there are more resources located under Cell 4. Moreover, Begay,
through his counsel, seems to concede that no archeological resources are ,

immediately affected by the importation of the DOE taihngs

J

8 nepy becane a nrmber of the wiuie Mena Use Tnbal Counsel on odober 1. Tr 10.
'The role of the host people would be those occupying the land today who hold it for the benefit of all Nauve

Anrncan inbes who occupied it in the past and who lett their ancestors buned there or left holy sites Tr 11
WTr.11

Id. |U
U '

Tr.14
" Tr 28.

!
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If Energy Fuels is allowed to dispose of an additional 2.6 million yards of tailings, it would
either fdl up one or more, approximately one-and-a-half of the existing tailings ponds. If the
market pernuts and ticy are able to process the full amount of ore which they are allotted
or allowed under ticir license, they will have to build new tailings in addition to the area
that has already been cleared and the areas where ponds have already been established.

I think we have to assume that they are going to process snd produce as much as they are
licensed to produce and if that neans additinnat tailings ponds will te constructed additional
archeological snes will be dnturbed or destroyed, that simply we have to assume today.M

Counsel acknowledges that any disturbance of archeological sites is linked to
activities contemplated under the original source materials license and is not
directly related to the importation of the DOE tailings."

While no one can say whether the construction of the White Mesa Mill would
have taken place given more vocal concern on the part of the Ute Tribe at that
time,'' we may not revisit the initial licensing of the plant today. The scope
of this hearing request is limited to the future importation and disposal of mill
tailings from a remote site, nothing more. 'Iherefore, since that activity will not
irnpact on any archeological or religious resources, in any degree more than they
could have under the existing license, Begay's concerns for those resources are
not,in this limited context, germane to the subject matter of this proceeding. His
allegations, therefore, cannot support an opportunity for hearing in this instance.

Water Resources

Begay stated in his filings and at the informational conference that over the
past 8 years his drinking water has become noticeably discolored and odorous.'7
lie alleges that mandatory testing of the wells has indicated a steady increase
within the past few years in the traces of copper and other minerals."

'As with the issue of archeological resources, we are constrained to view
Begay's concern within the scope of the license amendment, not the EFN source
materials license. It is evident that the water pollution complained of started
years before the license amendment was contemplated. Ifit arose from activities
at the White Mesa Mill, it arose as a result of activities under the original

|license - and those issues are not germane to this proceeding. Begay's proper

H Tr.15 16.
"Condinons 15 and 16 of Source Materials t.icense No. SUA-1358 specshcally require EIN to avoid, where |
feasible, ope:anons m cenain archaeologically senutive areas and to conduct archeological studies and/or recovery 1

operanons in other areas pnor to disturbance Morcoser, archcokigical contractors must pret the approval of the
State thstone Preservanon otheer and certain standards under NkC oversight Therefore, while these utes would
be thsturbed or destroyed, they would not he disregarded and lost i

''The Preudent of the Ute Tnbal orgamzation appears to have agreed to the construcuon of the White Mesa Mill )
at the ame the enginal 1 tS mas done m 1979. Tr. 35. See dw Staff Response to Supplement to Request for

'

ileanns filed by Narnun Begay. Attachment at il S A 57. i

'

" Tr 26
88 Begay Supplenrnial Respon e at 2.
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recourse in this instance is not with this Presiding Officer. Ile may seek a 10
C.F.R. 6 2.206 determination from the Director of the NRC, under the agency's
simplified procedures, on the issue that the original source material license is in
some manner failing to protect the public's health and safety."

llowever, the water resources issue should not be completely ruled out of
this proceeding. The Staff has had a public meeting with EFN on groundwater
concerns and EFN has requested Begay to step forward with information2u

concerning well completion data.2' It appears both sides would benefit from
such information. It would therefore be prudent for Begay to put forth evidence
detailing what specific effects the addition of 2.6 million cubic yards of tailings
will have on his groundwater concerns even though it does not serve as a
platform upon which to establish standing.

Transportation issue

Begay alleges that the residents of the White Mesa community share their
primary access road, liighway 191, with the White Mesa Mill.22 Because of
the high volume of heavy-equipment traffic expected to be generated by the
movement of the tailings from Monticello (approximately 27 miles north of the
mill), Begay states that his cafety, and that of his family, will be threatened.
In the Final Environmental Statement prepared for the issuance of the original
source material license, transportation issues involving the White Mesa Mill
were addressed. Ileavy-truck traffic was estimated at approximately 68 round
trips daily between area mines and buying stations serving the mill.25 As the
FES notes, this traffic would have been disbursed over several roads leading to
the buying stations.

The FES estimates the impact of shipments of ore from the buying stations 1

to the mill. Based on the lifetime milling capacity for the mill. it was estimated
that it would take 30-ton-capacity ore trucks over 22,500 trips per year to deliver l

the ore to the mill. The FES further estimates that this amount of truck traffic I

would produce accidents involving trucks at the rate of 7.6 per year.24
At this point, we know little of the manner in which the Monticello tailings |

will be shipped to the White Mesa Mill. Counsel for Begay made an uncontested J

I

W in this respect, any of the injunes Mr Begay alleges from the acuvines of the While Mesa Mill slut his counsel
cl.ums were not given due consuleration t,y the NRC in its ongmal hcensing achon could form the bans for a 10 l

C r R. I 2.206 petinon. including those inues ansms in a rehgious coniest |
2n staff electrome nenmrandum. Turk to Pierce. August 9,1994-
21Tr 3344
22 Request fur Hearmg at 2.
23 NURIG 0556, Imal Environmemal staienent Retaied to operanon or White Mesa Uramum Project (May
1979) at 4 8 5.
241d at 5 3.2.
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statement at the informational conference that trucks carrying tailings would be
" coming or going, empty or full, every three minutes."2s Moreover, he stated that
this transportation scenario might take place 24 hours a day over an uncertain
time period.26 What we do know is that if all 2.6 million cubic yards of tailings
were moved in 30-ton trucks, as assumed in the FES, it would take approximately
86,666 round-trips between Monticello and the White Mesa Mill.27 The FES

2sbased its analysis of transportation impacts on 22,667 round-trips per year
As stated before, the proposed license amendment must be viewed in light

of activities already contemplated for the White Mesa Mill under its source
materials license. Ifin fact there will only be 22,667 or fewer heavy-vehicle trips
to the Mill each year, activities already contemplated under the Mill's license.
Mr. Begay has shown nothing upon which to build a claim of injury. But this
issue takes on a different light when viewed in terms of EFN's capability to move
the Mill to full-capacity operation if the market for uranium picks up. In that
light, the movement of tailings from Monticello could take place simultaneously
with full-scale uranium production. In fact, any round-trips added to the highway
would be beyond the assumptions used in the FES to calculate the impacts of
heavy-equipment traffic under the source materials license. In this respect. Mr.
Begay's concern clearly evolves as a possible consequence of the proposed
amendment and not the existing source materials license. This is enough to
bring the issue within the scope of this hearing and make it germane to the
subject matter of *he proceeding.

STANDING

In order to participate in this proceeding, Begay is required by 10 C.F.R.
5 2.1205(d) to demonstrate that he also meets the judicial concepts of standing.
lie must show that the intended licensing action will cause injury in fact to an
interest that is within the zone of interests protected by the Atomic Energy Act
or the National Environmental Policy Act.2' Further, Begay must establish (a)
that he personally has suffered or will suffer a distinct and palpable harm that
constitutes injury in fact; (b) that the injury can fairly be traced to th: challenged
action; and (c) that the injury is likely to be redressed by a favorable decision
in the proceeding.3"

i

l

25Tr 2122 i

'* u
27 This assunes one cubic yard of taihngs to equal one ton which could prove to be a conservanve estimate.
28 gy,3 ,, 3 3 2.
29 Scs Clswland filedrw Illumsmusag Ca (Perry Nuclear Power Plant, Unit iL Ct.l-93 21. 38 NRC 87. 92 (1993t
# ee Gaurgw Aewer Co (Vogtle Liectnc Generaung Plant. Units I and 2). CLt-93-16,38 NRC 25,12 (1993). jS
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Since Begay has made no concrete demonstration that his archeological and
groundwater concerns are germane to the license amendment, we need not
address further those concerns in their relation to standing.

Begay and his family live in the White Mesa Native American community
within 5 miles of the White Mesa Mill. Begay says he and his family use the
road running past the entrance to White Mesa Mill every day to reach Blanding.
Begay alleges that his and his family's safety will be placed at risk due to
increased heavy-vehicle traffic on the highway and the resulting higher rates of
traffic accidents. As has been postulated above, truck trips may be increased
under the license amendment.

liighway 191 from Blanding to the White Mesa Mill site narrows from a
four-lane, service-oriented road, to a two-lane road as it leaves the Blanding
commercial district and heads toward the mill site. Begay states that the road
is often covered by snow and ice in the winter months and trucks to the mill
could easily run off the road 8'

Begay has alleged a potential injury to the health and safety of his person
and his family that is both concrete and particularized and the potential injury
would be a direct result of the licensing decision at issue in this proceeding.
Begay has, therefore, established the requisite showing to be allowed standing
to participate in a hearing concerning the EFN license amendment.

ORDERED

1. The request for a hearing t y Norman Begay on Energy Fuels Nuclear's
application for a license amendment is granted.

2. Within 30 days, pursuant to 10 C.F.R. 6 2.1231, the NRC Staff will
furnish a hearing file to the Presiding Officer and parties in this proceeding.

3. Within 10 days of service of this Order, the other parties may appeal the
Presiding Officer's decision.

It is so ORDERED.

James P. Gleason, Presiding Officer
ADMINISTRATIVE JUDGE

Rockville, Maryland
October 21,1994

33 Begay's concern also relates to the fact that lus daughter ndes a school tsus trorn the White Mess community
to Blanding each school day Tr. 22.
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Cite as 40 NRC 159 (1994) DD-94-9

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

t

OFFICE OF NUCLEAR REACTOR REGULATION
P

Willia:n T. Russell, Director

,

in the Matter of Docket Nos. 50-325
50-324

CAROLINA POWER AND LIGHT
COMPANY, et al.

- (Brunswiek Steam Electric Plant,

' Units 1 and 2) October 19,1994 '

'Ihe Director of the Office of Nuclear Reactor Regulation granted in part and
denied in part a Petition dated October 14, 1994, submitted by the National
Whistleblower Center (NWC), the Coastal Alliance for a Safe Environment, and ;

Charles A. Webb (Ittitioners; requesting that the Nuclear Regulatary Commis-
sion take action with regard to the Brunswick Steam Electric Plant (Brunswick),
Units I and 2, of the Carolina Power & Light Company (Licensee). 'Ihe Petition ;

requested that: the NRC Staff enter into a confidentiality agreement with NWC
'

to facilitate the release of additional information; the NRC immediately require
the Licensee to state whether it has, in fact, known about cracks in the reactor
shroud since at least 1984; the NRC's Office of Investigations (01) determine
whether Licensee management engaged in criminal wrongdoing, commencing
in 1984, when Licensee management initially failed to report the existence of
cracks in the core shroud to the NRC; and immediate suspension of the oper-
ating license for Brunswick pending the criminal investigation. The Petitioners
alleged that the Licensee had falsely asserted to the NRC that cracks in the
reactor shroud had been recently discovered, but that, in fact, the Licensee had
discovered the cracks 9 years earlier and the Licensee's management instructed
the engineers who detected the cracks to prepare paperwork that would ensure
that no report would be made to the NRC; the unwillingness to report a signifi-
cant safety problem to the NRC demonstrates that the Licensee does not have the
character or integrity to operate a nuclear facility; and the Licensee is willing to
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,

;

J

take unreasonable risks with the public health and safety. After evaluation of the
' Petition and an OI investigation, the Director concluded that Petitioners failed

! to raise a substantial health or safety concern regarding either the presence of
come shroud cracks of the Licensec's knowledge of and reporting of core shroud

,

cracking at the Brunswick facility.
;

1

DIRECTOR'S DECISION UNDER 10 C.F.R. 6 2.206 -

1

3 -

I. INTRODUCTION'

1

On' October 14,1993, the National Whistleblower Center (NWC), the Coastal
'

j Alliance for a Safe Environment (CASE), and Charles A. Webb (Petitioners) filed
a Petition with the U.S. Nuclear Regulatory Commission (NRC) requesting that'

' . action be taken regarding the Brunswick Steam Electric Plant (Brunswick), Units ;

l 1 and 2, of the Carolina Power & Light Company (CP&L or the Licensee). The
Petition requested that (1) the NRC Staff enter into a confidentiality agreement

"

with NWC to facilitate the release of additional information; (2) the NRC
immediately require the Licensee to state whether it has, in fact, known about ,

' cracks in the reactor core shroudsince at least 1984; and (3) the NRC's Office of
Investigations (01) determine whether CP&L management engaged in criminal
wrongdoing, commencing in 1984, when CP&L initially failed to report the
existence of cracks in the core shroud to the NRC. The Petitioners also requested'

i an immediate suspension of the operating license for Brunswick pending the
criminal investigation.

The Petitioners based their requests on allegations that (1) the Licensee falsely
asserted to the NRC and to the public that cracks in the reactor shroud had
just recently been discovered, but that, in fact, the Licensee had discovered the
cracks 9 years earlier and the Licensee's management instructed the engineers
who detected the cracks to prepare paperwork that would ensure that no report
would be made to the NRC;(2) this unwillingness to report a significant safety
problem to the NRC demonstrates that the Licensee does not have the character

,

or integrity to operate a nuclear facility; and (3) the Licensee is willing to take
unreasonable risks with the public health and safety.

j By letter dated November 15, 1993, Dr. Thomas E. Murley, then Director
of the Office of Nuclear Reactor Regulation (NRR), informed the Petitioners
that the Petition was being evaluated in accordance with Title 10 of the Code
of Federal Regulations, section 2.206 (10 C.F.R. 6 2.206). I'urther, the letter j,

stated that (1) the NRC would review the request for the NRC to immediately ,

require the I.icensee to state whether it knew of cracks in the Unit I shroud

: since 1984 and would take any action that the NRC may deem appropriate; (2)

- +
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a forrhal decision would be issued within a reasonable time; and (3) the request : 7

to suspend operation of the Brunswick plant pending criminal investigation was -
,

*; deniedi .:'

~|L My Decision in this ' matter fo' lows.
'

'

l <

. .

.

;
'

- IL ' BACKGROUND. *
i

_.y
'

_
,? As a res' ult of the Petitioners'' allegations, the NRC Office of Investigations c

..1
' '

y: ((OI) commenced an investigation.into the possibility of' misconduct by thef '

Licensee in sonnection with the reporting of core shroud cracks at the Brunswick" .j
facility.10n November 23, 1993, OI staff interviewed Mr. R. Shackleford,7 i

'

,

; who had' signed the Petition on behalf of the Coastal ' Alliance for a Safe -
' Environment.7 Mr. Shackleford statsd that he had first become aware of the u _!-

icore shroud cracking issue approximately I week before the Petition was filed . '

~

with the NRC and that he had no personal knowledge regarding the allegations : J;

3 made in the Petition. Mr. Shackleford stated, however, that Mr. Charles Webb l
Cand another individual, whose'name was known only to Mr. Webb and the -

,

National,Whistleblower Center, had personal knowledge of the matters _ alleged j

*in the Petition. Mr. Shackleford also' stated that he personally. knew of three - !
. .

,

J other individuals who might have some first-hand knowledge of concerns with - 1
: welds, ahhough not specifically related to the. core shroud matters expressed j

in the Petition. However, he ' declined to identify them because the individuals !

were not willing to come forward. At the request of 01 staff, Mr. Shackleford .
agreed to contact these three individuals to determine the extent and nature of ' !

J~ their knowledge concerning the core shroud issue and to advise 01 of what
. he had learned. To date, Mr. Shackleford has not responded to this request or

.

!provided this information to 01. Furthermore, between January and March 1994,
the 01 staff attempted to contact Mr Kohn, who signed the Petition on behalf
of both the National Whistleblower Center and Mr. Charles Webb, in order to !

arrange an. interview with Mr. Webb. To date, Mr. Kohn has not responded to |
, three telephone messages or to a March 3,1994 registered letter requesting his |
cooperation. The U.S. Post Office provided a return receipt for this registered -j

, letter indicating its proper delivery to the National Whistleblower Center. !
In order to investigate whether there was wrongdoing on the part of the !

Licensee's management associated with the allegedly deliberate failure to report j
'

core shroud cracks as early as 1984. 01 sought facts pertinent to the alleged .

discovery of cracks and the alleged coverup. 'Ihe Petitioners' representatives, |
' however, never responded to the 01 requests for (1) the identity of individuals
whom the Petitioners stated had personal knowledge of the matters alleged in |

. the Petition and (2) assistance in contacting Mr. Webb and the other individuals. ;

i
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01 concluded that it was unable to proceed with its investigation. Therefore, on
April 26,1994,01 closed its investigation.

Although O! terminated its investigation into the alleged wrongdoing, the
NRC Staff independently evaluated the core shroud cracking issue at the
Brunswick facility and the Licensee's corrective actions.

III. DISCUSSION

In July 1993, the Licensee notified the NRC that cracks had been found in the
core shroud of Brunswick Unit 1. The Licensee discovered the cracks through
its in-vessel visual inspection of the core shroud during the unit's 1993 refuel-
ing outage. The inspection was performed in response to the recommendations
contained in General Electric Company (GE) Rapid Information Communication
Service Information Letter (RICSIL) 054, " Core Support Shroud Crack Indica-
tions," dated October 3,1990 (GE is the manufacturer for the reactor used at
Brunswick). In this RICSIL, GE advised the owners of boiling-water reactors
(11WRs) that cracks had been discovered in the core shroud of a foreign-owned
GE BWR and recommended visual inspection of the core shroud seam welds
at accessible surfaces inside and outside the shroud. Although the RICSIL
discussed the occurrence of cracks in the shroud at elevations surrounding the
reactor core, the Licensee had elected to inspect additional shroud areas. The
Licensee inspected the accessible core shroud welds between the top guide sup-
port plate and the core support plate.

The Licensee's 1993 in-vessel visual inspection of the Brunswick Unit I core
shroud revealed a circumferential crack at horizontal weld 11-3, which joins the
top guide support ring to the lower shroud and other shorter axial and cir-
cumferential cracks around the hoeirontal welds, 11-2,11-4, and 11-5. On the
basis of the information submitted by CP&L concerning its inspection findings
at Brunswick, the Institute for Nuclear Power Operations, an industry associ-
ation, issued Significant Event Notice SEN-103, "Circumferential Cracking of
a Boiling Water Reactor Core Shroud," on September 13, 1993. The NRC
also informed licensees of these conditions through the issuance of NRC In-
formation Notice 93-79, " Core Shroud Cracking at Beltline Region Welds in
Boiling Water Reactors," on September 30.1993. Further, GE issued Service
Information Letter (SIL) 572, " Core Shroud Cracks," that discussed factors that
could contribute to core shroud cracking and recommended specific visual in,
spection methodology as developed by CP&L during the Brunswick inspections.
This SIL was revised on October 4,1993, to, in part, inform IlWR owners about
a recommended plant service time after which shroud inspections need to be
performed.
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Because cracks were seen in the Brunswick Unit I shroud during the 1993
outage and in-vessel examination, the Licensee reexamined the video tapes of a
previous in-vessel visual inspection of the Unit 2 core shroud conducted during
its 1991 refueling outage. After computer enhancement of the video images,
the Licensee, on July 10,1993, located three small (approximately 1-inch-long)
indications at the outside diameter of the 112 weld. The Licensee prepared
an evaluation of these cracks and concluded that the cracks did not impair the
structural integrity of the shroud.

During a meeting on October 22, 1993, with the Licensee to discuss the
Brunswick Unit I inspection results, the draft crack evaluation methodology
and acceptance criteria, and the proposed core shroud modification, the NRC
asked the Licensee to submit the crack acceptance criteria and the core shroud
modification design to the NRC for review. In a letter dated November 18,1993,
the Licensee submitted this information to the NRC. The NRC Staff reviewed
the design and supporting analysis and concluded in an NRC safety evaluation
dated January 14,1994, that the proposed modification of the Unit I core shroud
provides adequate structural integrity in the location of the H-2 and 11-3 welds
for the remaining life of the unit. The NRC Staff also concluded that, based on
the structural integrity analyses, the flaws associated with the H-1, H-4, H-5,

. and H-6 welds would not adversely impact the structural integrity of the shroud
during the next operating cycle. The NRC Staff will be reviewing the results of
the Licensee's future shroud inspections and evaluations to verify that adequate
structural integrity is maintained.

Prior to beginning the 1994 Brunswick Unit 2 refueling outage, the Licensee
preliminarily decided to install the same modification on the Unit 2 core shroud
that was used on Unit 1. The Licensee also performed in-vessel inspections of
the core shroud welds and evaluated the observed flaws to the same acceptance

criteria that were used on Brunswick Unit 1. The Licensee observed that the
cracking at Brunswick Unit 2 was similar to that seen on Unit 1. On the basis
of these in-vessel inspections, the Licensee made its final decision to install the
modification at the H-2 and H-3 weld location. Since the degree of cracking of
the H-1, H-4, H 5, and H-6 welds was within the acceptance criteria and since
the modification was installed at the H-2 and H-3 weld location, the NRC Staff
concludes that the structural integrity of the Brunswick Unit 2 core shroud is
acceptable for the next operating cycle.

During the Licensee's 1993 in-vessel visualinspections of the Brunswick Unit
I core shroud, the NRC conducted periodic inspections to review the Licensee's
conformance to acceptable inspection and installation practices. The NRC Staff
and its consultant from Pacific Northwest Laboratories also reviewed the process
qualification and the performance of the ultrasonic testing used by the Licensee
and GE to characterize the observed crack depths. The NRC documented its
assessment of these activities in NRC Inspection Report Nos. 50-325, 324/93-
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34, dated September 14,1993; 50-325,324/93-43, dated October 20,1993; and
50-325, 324/93-51, dated November 18, 1993. The NRC also reviewed and
inspected the qualification and mockup testing for the core shrou:1 modification
used to repair the shroud at the H-2 and H-3 welds. Although some problems
related to bolt preloading and quality assurance documentation were observed
and corrected, the NRC :;enerally found the activities to be satisfactory, as
documented in NRC Inspection Repoa No. 50-325, 324/93-58, dated January
14,1994. When the Licensee inspected the shroud and installed the modification
at Brunswick Unit 2, the NRC similarly assessed these activities and documented
the results in NRC Inspection Report Nos. 50-325, 324/94-08, dated May 13,
1994; and 50-325, 324/94-10, dated May 16, 1994. On the basis of these
inspections, the NRC found that the inspection and installation techniques were
satisfactorily qualified and performed. Many of the process techniques, such as
precleaning and lighting placement, identified by the Licensee to enhance the
video image quality and success in observing potential cracks, were incorporated
into recommendations provided by GE to other BWR owners.

As stated above, the NRC Staff issued NRC Information Notice 93-79 alerting
other BWR owners of the shroud cracking at Brunswick and noting that GE had
issued Revision I to RICSIL 054 on July 21,1993, to update the information
on the cracks and to provide revised interim recommendations for performance
of visual examinations. On Juif 25, 1994, the NRC issued Generic Letter 94-
03,"Intergranular Stress Corrosion Cracking of Core Shrouds in Boiling Water
Reactors," to request that BWR owners (1) inspect the core shrouds no later .

than the next scheduled refueling outage, and perform an appropriate evaluation !
and/or repair based on the results of the inspection; (2) perform a safety analysis )
supporting continued operation of the facility until inspections are conducted; j

and (3) provide the NRC with the results of the core shroud inspections and the j

safety analysis. The NRC Staff is monitoring the results of the inspections and
evaluating the designs for proposed shroud modifications. On August 24,1994,
CP&L submitted the requested information in response to Generic Letter 94-03.
The NRC Staff's preliminary review of that response did not reveal information
not already known to the Staff.

By letter dated November 24,1993, CP&L forwarded to the NRC a report
entitled " Brunswick Nuclear Plant Review Team Potential Shroud Cracking in
1984." On the basis of its independer. investigation conducted in response to
the allegations in the Petition, the CP&L report states that no shroud cracks had
been observed in either Unit I or Unit 2 shrouds between 1983 and 1985, or at
any other time before 1993. The Licensee also states that it found no evidence
of a " coverup" or " papering over" of cracks in the core shroud of Unit 1 or Unit
2 at any time, either by concealment of an as-found condition or by failure to
report an as-found condition to the NRC. In partial support of its conclusions,
the Licensee also states that, between 1983 and 1985, GE conducted in-vessel
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inspections at Brunswick and any attempt to conceal core shroud cracks would
have required GE's participation. Furthermore, there was no NRC requirement
during that period to inspect the care shrouds, and no inspections were planned
ot performed. Additionally, the Licensee states that there was no requirement
to report core shroud cracks L :he NRC until the Brunswick Unit I core shroud
cracks were found in July 1993. The Licensee explains that the videographic
records of the in-vessel visual inspection of the Brunswick Unit 2 shroud taken
during the 1991 refueling outage did not reveal any cracking at the time of the
inspection. When the videographic tapes were subsequently computer-enhanced
in 1993 after cracks were discovered in the Unit I shroud, the Licensee observed

three short crack-like indications in the H-2 weld of the Unit 2 shroud.
The Licensee is correct in stating that there was no basis to conduct inspec-

,

tions of the core shroud preceding the issuance of the GE RICSIL in 1990.
A review of NRC inspection records between 1983 and 1985 did not indicate

,

that any core shroud inspections were conducted by the Licensee, nor did any
licensee report core shroud nacking. Considering the equipment staging, the
necessary plant conditions, and the procedural aspects of performing in-vessel
visual inspections with a remotely operated camera, it is unlikely that the NRC '
resident inspectors would have failed to notice these activities, if they had oc-
curred at Brunswick. Therefore, on the basis of the above, the NRC has found
no evidence to support a conclusion that the Licensee had knowledge of crack-
ing in the Brunswick Units I and 2 core shrouds in the 1984 time frame, or
at any time prior to 1993. Additionally, the 1993 discovery of the core shroud
cracking in Brunswick Units I and 2 was promptly communicated to the NRC
Staff. Because the core shroud cracking at Brunswick in this case did not con-
stitute an emergency, significantly compromise plant safety, result in the plant
being severely degraded, prevent fulfillment of safety functions, or constitute a
substantia! safety hazard, no report was required by 10 C.F.R. 5 21.21,50.72, ;
or 50.73. |

1he NRC has been unable to meet the Petitioners * request that the NRC
,

'

Staff enter into a confidentiality agreement with NWC to facilitate the release of
additional infermation because the Petitioners have not provided access to their
sources. The NRC was unable to obtain the full cooperation of the Petitioners

,

in identifying those persons who might have had first-hand knowledge and )
in arranging interviews with them. The NRC had inadequate information to
evaluate any need to grant confidentiality. The Licensee's voluntary submittal
on November 24,1993, of the report entitled " Brunswick Nuclear Plant Review
Team Potential Shroud Cracking in 1984," which stated that no shroud cracks had
been observed in either Unit 1 or Unit 2 between 1983 and 1985, or at any other
time bcfore 1993, mooted the Petitioners' request that the NRC immediately
require the Licensee to state whether it has, in fact, known about cracks in the
reactor core shroud since at least 1984. In response to the Petitioners' request 1

!

I

l
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that the NRC's Office of Investigations determine whether CP&L management
engaged in criminal wrongdoing concerning reporting the existence of cracks in
the core shroud to the NRC, the NRC 01 commenced an investigation regarding
this allegation. Since there is no evidence to suggest that the Licensee had
any reason to inspect the core shroud before 1990 or that the Licensee in
fact inspected the core shrouds before 1991, since the Licensee reported that
cracking when it was found in 1993, and since the Petitioners provided no
evidence to support their allegations, there is no need to conduct additional
evaluations. If the Petitioners decide to rnake knowledgeable individuals or
additional information available to the NRC Staff, the NRC Staff will evaluate
the information obtained and further pursue the matter, as appropriate.

In view of the above, the Petitioners have failed to raise a substantial health
or safety concern regarding either the presence of core shroud cracks or the
Licensee's knowledge of and reporting of core shroud cracking at the Brunswick
facility.

IV. CONCLUSION

The Petitioners' request for an investigation into the alleged misconduct
regarding the Licensee's reporting of core shroud cracking to the NRC was
granted. The Petitioners * request for confidentiality of their sources was inca-
pable of being fulfilled because the Petitioners failed to provide access to those
sources. De Petitioners * request that the NRC require the Licensee to imme-
diately state when it knew of core shroud cracking at the Brunswick facility
became moot when the Licensee submitted the " Brunswick Nuclear Plant Re-
port of Technical Review Team Potential Shroud Cracking in 1984." In view
of the foregoing actions in response to the Petitioners' request and the NRC's
review of the Licensee's actions in response to the core shroud cracking issue,
no substantial health and safety issue remains that would warrant institution of
further proceedings. See Consolidated Edison Co. of New York (Indian Poirt,
Units I, 2, and 3), CLI-75-8, 2 NRC 173,176 (1975), and Washington Pub-
lic Power Supply System (WPPSS Nuclear Project No. 2), DD-84-7,19 NRC
899, 923 (1984). His standard has been applied to determine if any action is
warranted in response to the Petition.

A copy of the Decision will be filed with the Secretary of the Commission
for the Commission's review in accordance with 10 C.F.R. 5 2.206(c). The De- |

cision will become the final action of the Commission 25 days after issuance |
|

|

|

1
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unless the' Commission, on its own motion, in' titutes a review of the Decision : )s

in that time. |
. . i

3 . FOR THE NUCLEAR i'* '

REGULATORY COMMISSION

i
!

j!
William T. Russell, Director .'

1

'

Office of Nuclear Reactor
..,

Regulation -- ,i
i

;i

' Dated at Rockville, Maryland, !

' this 19th day of October 1994. j
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UNITED STATES OF AMERICA i
NUCLEAR REGULATORY COMMISSION

,
.

ATOMIC SAFETY AND LICENSING BOAR 3

!
6

" Before Administrative Judges:
f

Ivan W. Smith Chairman
Dr. Richard F. Cole

Dr. Charles N. Kolber

i

in the Matter of Dockd No. 30-29567-CivP
(ASILP No. 94-686-01-CivP)
(Byproduct Material License

.

No. 20-27908-01) [
'

(EA 93-005)

CAMEO DIAGNOSTIC CENTRE, INC. Nover.ber 1,1994

DECISION
(Granting NRC Staff Motion for Summary Disposition)

I. - INTRODUCTION

The NRC Staff, pursuant to the Commission's rule on summary disposition,
10 C.F.R. 5 2.749(a), moves for disposition of all of the issues in this proceeding

I and a finding that the Staff's November 24,1993 " Order imposing a Civil Mon-

|
etary Penalty" (Order) issued to Cameo Diagnostic Centre, Inc. (the Lica.see)

' should be sustained. In the Order below the Board grants the motion, thereby
terminating the proceeding. In a separate Memorandum and Order, also issued
today, we dispose of pending procedural motions.

,
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IL BACKGROUND

On April 16, 1993, the Staff issued a " Notice of Violation and Proposed
Imposition of Civil Penairy"(Notice of Violation) to the Licenwe that set forth
two violations of NRC requirements which were characterized as willful, and
proposed a civil penalty.

Licensee responded by letters dated June 11, 1993, and July 23, 1993.
Together the responses denied the allegations, especially the severity level of
violation. On November 24,1993, the Staff, taking into account the Licensee's
response to the Notice of Violation, issued its Order imposing a civil monetary
penalty in the amount of $1750 to the Licensee.

On December 17,1993, the Licensee requested a hearing on the Order, and,
on December 30,1993, this Board was established to preside over it.

During a prehearing conference of February 1,1994, the Board requested the
Staff to advise it on legal aspects of alleged Violation I.B. As a consequence, the
Order and Notice of Violation were subsequently modified on February 15,1994,
to reflect more accurately the nature of Violation I.B.8 Both originally and as
modified the orders and notices charged that the Licensee changed the location
of its operations without license authority to do so, and provided inaccurate
information with respect to the change. The full text of the alleged violations,
as modified, is stated below at pp.172 and 173.

Because the issues to be heard would not be materially altered by the
forthcoming modification, on February 14, 1994, the Board issued an order
that established the issues for discovery and a hearing schedule.

Licensee answered the modified order and notice on March 14,1994, again
denying the alleged violations. i

On March 22, 1994, the Staff served discovery demands. However, the j

proceeding was interrupted pending settlement negotiations before a settlement j
judge appointed for that purpose. On June 7,1994, the settlement judge reported j
to the Board that the parties had failed to reach a settlement.

The Board ordered the proceeding to resume on June 22, 1994. On July 7
and 22,1994, the Licensee filed discovery demands. Many discovery disputes
followed.

On August 9 and 10,1994, the Board resolved the remaining discovery
motic s and prehearing matters. The Board ordered that the .. caring schedule |

be resumed and provided that "[a]ny motion for summary disposition must be l

filed on or before September 12,1994, and must be in careful compliance with I

the provisions of 10 C.F.R. 9 2.749." The Board also ruled that the Licensee's !
answer to the motion was to be due no later than 20 days thereafter.2

i

l'' order Modifying order imposing Oval Monetary Penalty," 59 Fed Reg 8667 treb. 23.1994)
2 See Mernoranduin and order (rvilowing Prehearing Conference) dated August 11.1994 (unpublishedt
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He NRC Staff filed the instant motion on September 12,1994. The Licensee |
has not answered the motion. '

!.

III. LEGAL STANDARDS FOR SUMMARY DISPOSITION |

ne Commission's regulations at 10 C.F.R. 6 2.749 provide that any party ;
may move for a decision by the presiding officer in that party's favor as to all

'

or any part of the matters involved in the proceeding. 10 C.F.R. 5 2.749(a). [
Summary disposition is appropriate if the filings in the proceeding, including ;
depositions, statements of the parties, and affidavits, show that there is no i

genuine issue as to any material fact and that the moving party is entitled to a - |
decision as a matter of law.- 10 C.F.R. 6 2.749(d). !

ne party seeking summary judgment has the burden of proving the absence i
of genuine issues of material fact. Admnced Medical Systems, Inc. (One lhetory !
Row, Geneva, Ohio 44041), CLI 93-22,38 NRC 98,102 (1993). !

A party opposing a motion for summary disposition, however, must answer- I

- the motion, controverting it by showing that a genuine issue of material fact
exists. If the opposing party fails to do so - or fails to show why it cannot - !

'the material facts stated by the moving party (as to which no genuine dispute
exists) will be deemed in be admitted. 10 C.F.R. 9 2.749(a). If no answer is
filed, as is the case here, tue decision sought by the moving party, if appropriate, j
shall be rendered.10 C.F.R. 8 2.749(b).

IV. ISSUES OF MATERIAL FACT

'A. Introduction

The Staff's motion is extensively and completely supported by affidavits of
its cognizant officers, correspondence, the deposition of Camco's president, and
other exhibits. The underlying facts are deemed admitted. We rcept them as
set out in the motion, often without further examination or attribution.

Cameo is in default. We review the motion only as a part of our responsibility
to see that the decision sought by the Staff is appropriate. Throughout this
proceeding, Mr. Paul J. Rosenbaum, President of Cameo Diagnostics, has i

focused his defense on the issue of whether, given the facts alleged in the notice
and order (but without admitting them), the Staff has improperly escalated the
monetary penalty, We discuss the escalation issue in a separate section below,
but an understanding o'. the factual bases for the penalty is necessary first.
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B. Violation LA

Violation I.A alleges:

10 CER. 35 IXe) requires that a hcensee apply for and must receive a heense anendment
before it adds to or changes the areas of use or address or addresses of use identified in the
apphcation or on the hcense.

Contrary to the above, an of November 3,1992, the licensee changed the address and location
at which byproduct material was used from Il0 Maple Street. Springfield, Massachusetts to
155 Maple Street. Springfield, Manachusetts, and the hcensee did not receive an amendment
to authorize the change of location until January 12,1993.

Cameo Diagnostic Centre, Inc., is the holder of an NRC byproduct material
license. The license originally authorized the Licensee to use NRC-licensed
materials at 110 Maple Street, Suite A, Springfield, Massachusetts.

On December 18, 1991, the Commission issued License Amendment No.
3 which authorized the Licensee to use NRC-licensed material at 3400 Main
Street, Springfield, Massachusetts, in addition to 110 Maple Street. License
Amendment No. 3 did not authorize any other locations of use. It was not until
January 12,1993, that the Commission issued the fourth license amendment to
the Licensee which, for the first time, authorized the Licensee to use materials
at 155 Maple Street.

Therefore, during November and December 1992, Lice isce was authorized
to use NRC-licensed material only at i10 Maple Street and 3400 Main Street.
Use of the material at any other location during this time constituted a violation
of 10 C.F.R. I 35.13(e).

On November 2,1992, the Licensee changed the address and location at
which byproduct material was used from 110 Maple Street to 155 Maple
Street. As noted the Licensee did not receive an amendment to authorize the
change until January 12, 1993. Mr. Rosenbaum admitted that he began to use
technetium-99m byproduct material at 155 Maple Street "[plerhaps two or three
days past November 2nd."

IOn December 17, 1992, the Staff issued a Demand for Information to the
Licensee, which tequested a complete list of dates on which NRC-licensed |
material was used at 155 Maple Street in violation of the Commission's
requirements. On December 18, 1992, the Licensee responded by iciter with
an attachment representing "[a] complete list with dates, type and amount of
radioactivity " The list of dates runs from November 3,1992, through,

December 11,1992, and includes every weekday during that period with the
exception of November 24,26, and 27,1992.

There is no genuine issue of material fact in dispute with respect to the facts as
they relate to Violation I.A. The Licensee was in violation of the Commission's ,

regulations as set forth in Violation I.A of the Notice of Violation. I
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C. Violation I.B

Violation I.B, as modified, alleges:
<

10 C.F R. 30 9(a) requires, in part. that information pmvided to the Commission by a hcensee
be complete and accurate in all material respects.

Contrary to tie above, the Ucensee did not provide to the Commiss;on information that was
complete and accurate in all material respects. Specifically, during a November 12. 1992
telephone conversation en response to a questir fam Region I as to whether the Ucensee
had hcensed matenals at its new address (155 Maple Street. Springfield, MA). the Ucensee
responded negatively. The licensee response was confitned in a letter from NRC to the
licensee dated November 13. 1992 which stated that it was the NRC " understanding that:

. 2. You IUcensecJ do not as yet possess any licensed radioactive matenal at this new
facihty." Therefore, the Licensee provided inaccurate information to the Commission in
that it had possessed licensed materials at its new address. This information was material
because, had the correct information been known, it would have resulted in action by the
NRC to prohibit licensed activity at the new address until a hcense amendment had been
granted.

The circumstances surrounding the violation are set forth below.

The October 21,1992 Meeting

Mr. Rosenbaum met .vith NRC officers Ms. Susan Shankman and Ms.
Pamela lienderson at the NRC Region I offices on October 21,1992. Ms.
Henderson, a IIcahh Physicist in Region I, was assigned to review the Licensee's
pending license renewal application. The purpose of the meeting was to discuss
outstanding issues.

Mr. Rosenbaum stated that he intended to move his facility to 155 Maple
Street. Ms. Ifenderson informed Mr. Rosenbaum that the license renewal
would take time to complete because he had requested exemptions from several
regulations, which required review at NRC headquarters. Mr. Rosenbaum was
told that if the Licensee chose to include its request to use licensed material at
the new address in the renewal application, the Licensee could not use material
at the new location until the renewal process was completed and the license
renewal was issued. Ms. Ifenderson also explained to him that the Licensee
could facilitate a change of address by submitting a separate amendnmat request,
and that the amendment could be issued more quickly than the license renewal.
Mr. Rosenbaum stated that he understood this, but would nonetheless like to
include the request to add the new location in the license renewal in order to
avoid paying a separate amendment fee.

There is no genuine issue with respect to the facts pertaining to the October
21,1992 meeting.
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. The November 12,1992 Telephone Conversation

Mr. Rosenbaum left a message for Ms. Henderson on November 10,1992.
He explained that he had moved, that his office was in disarray, and that he
would 'get back to Ms. Henderson v.ith information that she had requested.
Ms. Henderson received Mr. Rosenbaum's message on November 12, 1992,
and, together with Ms. Shankman, contacted Mr. Rosenbaum by telephone to
confirm that he had moved and to verify that he had not begun using NRC-
licensed materials at the new location.

. During the November 12.-1992 conversation, Ms. Henderson asked Mr.
Rosenbaum whether he had NRC-licensed material at his new address at 155
Maple Street. Mr. Rosenbaum replied in the negative, The November 12,1992.
conversation is documented in a letter from Ms. Henderson to Mr. Rosenbaum,

dated November 13, 1992. He purpose of the letter was to summarize the
contents of the November 12,1992 conversation. The letter states:

Frorn the telephone conversation. it is our understanding that:

1. You have taken occupancy of a new facihty.

2. You do not as yet possess any NRC heensed radioactive materials at this new
facihty.

Mr. Rosenbaum later admitted that, during the Novembe- 12,1992 conversa-
tion, either Ms. Henderson or Ms. Shankman told him that he could not use the
material at the address. He November 13,1992 letter from Ms. Henderson to
Mr. Rosenbaum also confirms that on November 12,1992. Mr. Rosenbaum was

" informed that in order to commence use of NRC licensed radioactive materials
at [hisi new facility that [he} must apply for and receive a license amendment
or license renewal which identified the address where radioactive materials are
used or possessed." He was also advised of the merits of applying for license
renewal compared with a license amendment.

There is no genuine issue of material fact in dispute with respect to the
conversation that took place on November 12, 1992, or with respect to the
content of the November 13,1992 letter.

The November 19 and November 25 Telephone Conversations

On November 19, 1992, Ms. Henderson reminded Mr. Rosenbaum that he
could not use NRC-licensed material at the new facility until the Licensee had
a license that included the new location of use.

On November 25, 1992, Ms. Henderson left a message at Cameo's office
that Mr. Rosenbaum be reminded that the Licensee could not use NRC-licensed
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materials at its new facility until'it received a license that included the new
location of use.

There is no genuine issue of material fact with respect to the reminders to the i

Licensee on November 19 and 25,1992, that it could not use licensed material ,

. at the new address until receiving a license amendment.
,i

The Events of December 11,1992*

On December 11,1992 Dr. Keith Brown, a 11calth Physicist. NRC Region I.' - a

contacted a radiopharmaceutical licensee in the Springfield, Massachusetts area :

- and verified that it was shipping material to Licensee at 155 Maple Street and
that it had been regularly shipping doses of radiopharmaceuticals containing

- technetium-99m to Cameo. |

Later the. same day, Ms. Shankman, during a telephone call, asked Mr. ;

Rosenbaum whether the Licensee was using NRC-licensed material at a location :

other than the one authorized on its License. Mr. Rosenbaum replied in the |
affirmative. Ms. Shankman informed Mr. Rosenbaum of the need to amend

,

the License ~ prior to using licensed material'at the new location and cited |
the Commission's regulations at 10 C.F.R. 6 35.13. Ms. Shankman asked
if Mr. Rosenbaum would agree to stop using NRC-licensed materials at the ,

unauthorized address, and Mr. Rosenbaum replied in the negative. i

There is no dispute that Mr. Rosenbaum possessed zod used NRC-iicensed
material at the 155 Maple Street location during the time alleged in the notice ;

of violation and that Licensee provided inaccurate and incomplete information
about those facts to the NRC on November 12,1992.8 Consequently, the Board ,

finds that Violation I.B as set forth in the Notice of Violation, as modified on ;

!

February 15,1994, did occur as stated therein.

V. - AMOUNT OF MONETARY PENALTY ;

A. Introduction

The amount of the civil penalty was determined by assigning a severity level |
to the violations, calculating the base penalty, and applying any adjustment
factors.

1he Licensee initially objected to the characterization of Violations I.A and
I.B as willful and objected to the categorization of Violations 1.A and I.B at !

Severity Level III, because the change in location did not have radiological

3The events of November 19 and 25, and Decemtwr 11. 1992. do not in themnelves support Violatwn I B
.

Neveitheless. tlwy are aigmheart facts in determamng tlw amount of the civst penalty. See Sectmns V n und V.D. |
'

m/rt
.
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significance and because the Licensee informed the Staff on October 21,1992,
that the Licensee would be changing locations, and notified the Staff on
November 10,1992, that the move had taken place. He Licensee also stated
that the $1750 civil penalty, being a 250% increase over the $500 base penalty,
is entirely unjustified and completely based on personal animus. The issue of

,

personal animus was later withdrawn from the proceeding by Licensee as noted
in our Memorandum and Order of August II,1994.

Ms. Patricia A. Santiago, Assistant Director for Materials of the Office of
Enforcement, explained how the Staff assigned the severity level to the two
siolations and assessed the amount of civil penalty for the violations. She i

explains that the Staff's determination of the amount of the civil penalty was
made in accordance with the Commission's " General Statement of Policy and
Procedure for NRC Enforcement Actions," 10 C.F.R. Part 2, Appendix C. Ms.
Santiago held her position on November 24, 1993, when the Staff issued the
Order to the Licensee.

Ms. Santiago's explanation is very detailed and complete. He Board can
find no fault with it, and Licensee has not controverted her reasoning.

II, Severity Level i

i

De Notice of Violation states that the two violations represent a Severity I

Level III probicm, as illustrated by Supplements VI ard VII of the " General
Statement of Policy and Procedure for NRC Enforcement Actions." 10 C.F.R. :

Part 2, Appendix C. )
ne Staff aggregated the two violations in assessing a severity level and l

determining the amount of the civil penalty. The aggregation was in accordance
with section IV.A of the Enforcement Policy, which permits the Staff to evaluate
a group of violations and to assign a single severity level if the violations
stemmed from the same underlying cause or deficiency. The purpose of an
aggregation is to focus a licensee's attention on the problem. Both violations
stemmed from the unauthorized use of NRC-licensed material at 155 Maple
Street, and they were both willful.

De Staff assigned a severity level based on the most suitable examples
provided in the Supplements to th Enforcement Policy. Licensee's activity
area corresponded with Supplement VI, " Fuel Cycle and Materials Operation."

The Staff compared the Licensee's violations to two examples in Supplement
VI. The first example, an example of a Severity Level 111 violation, was.

10. A failure to receive required NI(C approval pnor to the implementation of a change
in heensed activines that has radiological or programmatic sigmficance. such as

. a change in the locaton where beensed activities are being conducted .

!
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The second example "[o]ther violations that have more than minor safety
or environmental significance" (D.2) was an example of a Severity Level IV
violation. In a lucky development for Licensee, the Staff determined that the
Licensee's violations best corresponded with the Severity Level IV example
based on the safety significance of the Licensee's program.

The Staff then increased the severity level to Severity Level III, in accordance
with section IV.C of the Enforcement Policy, to reflect the regulatory significance
of the willful nature of the violations. In evaluating willfulness, the Staff
considered the responsibilities of the person involved in the violations; the
significance of the underlying violations; the intent of the violator; and the
economic or other advantage, if any, gained as a result of the violations.
The Staff considered that Mr. Rosenbaum had been told many times that an
amendment to the License was needed prior to using licensed material at any new
location and he nevertheless continued to use material at the new location, and,
thereby demonstrated, at a minimum, careless disregard for the Commission's
requirements. He did it to save money associated with a fee for an amendment
to the License.

The Staff was well within its discretion to increase the severity level from
Level IV to Level III.

C. Calculation of the Base Cisil Penalty

Once the severity level was assigned to the violations, the Staff derived the
civil penalty amount using Tables I A and ID of the Enforcement Policy, section
VI.B.

Table l A shows the base civil penalty at Severity Level I for different classes )
of licensees. Item (j) "Other material licensecs," provides the lowest base ;
civil penalty. The base civil penalty for a violation under item (j) is $1000 ,

'
for violations concerning " plant operations, construction, health physics, and
emergency preparedness." This is the lowest penalty possible under the table.

Table IB of the Enforcement Policy shows how to calculate the base civil
penalty at various severity levels. The base civil penalty for Severity Level III
violations is 50% of the amount listed in Table I A. The Staff determined the |

'
base civil penalty to be $500.

D. Adjustment Factors

The base civil penalties shown in Tables I A and 18 may be increased or
decreased based on the civil penalty adjustment factors set forth in section VI.B.2
of the Enforcement Policy. The Enforcement Policy lists six adjustment factors: |

identification, corrective action, licensee performance, prior opportunity to
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identify, multiple occurrences, and duration. The Staff applied three of the
factors in determining the amount of the civil penalty.

The Staff first applied the " identification" factoi, to the base civil penalty
and escalated the penalty by 50% because the NRC, not Licensee, identified the
violation.

The Staff did not escalate or mitigate the base civil penalty for the two
violations with respect to the second adjustment factor, " Corrective action," or
for the third adjustment factor, " Licensee performance."

Under factor (d), " Prior opportunity to identify," the base civil penalty may
be increased by up to 100% in cases where the licensee should have identified
the violation sooner as a result of prior opportunities such as "(2) through prior

'

notice, i.e., specific N RC or industry notification; or (3) through other reasonable
indication of a potential problem or violation" and others. The Staff escalated
the base civil penalty by 100% based on the notices given to the Licensee.

%e Staff also escalated the base civil penalty by 100% by applying the sixth
adjustment factor," Duration," which permits the Staff to escalate the base civil
penalty as much as 100% for violations that continue or remain uncorrected for
more than one day. This factor is normally applied in cases where a significant
regulatory message is warranted. The Staff determined that 100% escalation
of the civil penalty based on this factor is appropriate because the violations
continued for approximately 1 month and that a significant regulatory message
was warranted. We believe that this adjustment wn a sound decision.

In summary, the Staff escalated the base civil penalty by 250% to $1750
based on three adjustment factors: identification (50%); prior opportunity to

! identify (100%); and duration (100%).
There exists no genuine issue with respect to whether, on the basis of the '

violations and the Enforcement Policy, the Order imposing a civil monetary I

penalty in the amount of $1750 should be sustained,

VL CONCLUSION AND ORDERt

The Licensee was in violation of the Commission's regulations as set forth in
Violation I.A and I.B of the hotice of Violation as modified. On the basis of the
violations, and in accordance with the Enforcement Policy, th_ Order imposing
a civil monetary penalty in the amount of $1750 is SUSTAINED.4

4 Judge Cole was not aviulable to sign this DecistofL but approved the result
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* - Vll. ; RIGHT TO APPEAL

his Decision ~ is effective immediately' and, in accordance with 10 C.F.R.~ '

- 12.760, shall become the final action of the Commission forty (40) days from the f

[ . date ofissuance, unless any party petitions for Commission review in accordance
with 10 C.F.R. 6 2.786 or the Commission takes review sua sponte. !g

; Within fifteen (15) days after service of this Decision, the Licensee may
file'a petition for review by the Commission on the grounds specified in 10 +

'C.F.R. 62.786(b)(4). He filing of a petition for review is mandatory for a
: party to exhaust its administrative remedies before seeking judicial review.- A
. petition for review must be no longer than ten (10) pages and must contain the ;

; information specified by 10 C.F.R. 6 2.786(b)(2). The NRC Staff may, .within
'

. ten (10) days after service of a petition for review, file an answer supporting ;.

or opposing Commission review. He answer must be' no longer than ten (10) '

; : pages and chould concisely address the matters in 10 C.F.R. 5 2.786(b)(2) to the

| : extent appropriate.

i- THE ATOMIC SAFETY AND :

LICENSING BOARD
.

,.

Charles K; Kelber '

;

ADMINISTRATIVE JUDGE ;'

; .

- Ivan W. Smith, Chairman i

: ADMINISTRATIVE JUDGE
;

i
.
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Rockville, Maryland
November 1,1994*
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|

4

The Licensing Board issues an Initial Decision that approves operating li-
cense amendments extending the Unit 1 operating license for approximately 13 :

years and the Unit 2 license for almost 15 years, representing recapture of peri- j

ods of construction of the reactors. In approving the amendments, the Licensing
Board issued three directives to the Applicant with respect to the maintenance
and surveillance program. The Board also rejected claims that PG&E s imple-
mentation of Thermo-Lag compensatory measures was inadequate. Finally, the
Board ruled against the Intervenor's second Motion to Reopen the Record, on !

the ground that reopening could not change the result the Board was otherwise
reaching.

,
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OPERATING LICENSE AMENDMENT: SIGNIFICANCE

An operating license amendment that does not modify any systems, struc-
tures, or components (SSCs) but which extends the license term to recapture
time lost during construction represents a significant amendment and not merely
a ministerial administrative change, notwithstanding prior review during the cp-
erating license proceeding of such SSCs.

MAINTENANCE AND SURVEILLANCE PROGRAM: STANDARDS

Absent any currently effective regulatory standards for maintenance and
surveillance programs, those programs must be judged in terms of the "rea-
sonable assurance" of public health and safety appearing in the Atomic Energy
Act. 'Ihe guidance provided by INPO 90 008, Rev. 01 (March 1990) is also
useful in looking at the elements of a comprehensive program.

MAINTENANCE AND SURVEILLANCE PROGRAM: STANDARDS

Perfection in implementation of a maintenance and surveillance program is '

not required, given the " reasonable assurance" standards of the Atomic Energy
Act.

MAINTENANCE AND SURVEILLANCE PROGRAM: JCOPE

A maintenance program must be deemed to include maintenance-type activi-
ties and supporting functions performed by employees outside the Maintenance
Department.

MAINTENANCE AND SURVEILLANCE PROGRAM: STANDARDS

" Fundamental flaw" and " failure of an essential element" are not appropriate
criteria by which tojudge the effect of maintenance deficiencies or the adequacy
of a maintenance and surveillance program. Those criteria were developed by
the Commission to deal with a particular problern under defined circumstances
and are not applicable where, as here, circumstances differ markdly. With
respect to implementation of a maintenance and surveillance program, numerous
or repetitive incidents may coalesce to indicate a significant deficiency in a
program,

i
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RULES OF PRACTICE: CROSS EXAMINATION

An intervenor may present its case through cross-examination of other parties'
witnesses and by use of documents offered through those witnesses.

'

RULES OF PRACTICE: PROPOSED FINDINGS

Even though a party presents no expert testimony, it may advance proposed
fmdings that include technical analyses, opinions, and conclusions, as long as the
facts on which they are based are matters of record, ne Licensing Board must
do more than act as an umpire blandly calling balls and strikes for adversaries
appearing before it. The Board includes experts who can evaluate the factual
material in the record and reach their own judgment as to its significance.

RULES OF PRACTICE: CROSS-EXAMINATION PLANS
'

Re Rules of Practice require parties generally to submit cross-examination
plans to the Licensing Board (although not to other parties) but they do not
require parties to provide other parties with advance notice of exhibits they plan
to use in cross-examination.

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

Motions Io reopen a record are Foverned by 10 C.F.R. I 2.734, which requires
that a motion to reopen a closed record be tiraely, that it address a significant
safety or environmental issue, and that it demonstrate that a materially different
result would be or would have been likely had the newly proffered evidence
been considered initially.

TECIINICAL ISSUES DISCUSSED

The following technical issues are discussed: Maintenance / surveillance;
Thermo-Lag Interim Compensatory Measures.

APPEARANCES
,

David A. Repka, Esq., Kathryn M. Kalowsky, Esq., Washington D.C., and
Christopher J. Warner, Esq., and Richard F. Locke, Esq., San
Francisco, California, for Pacific Gas and Electric Co. (Applicant).
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,
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INITIAL DECISION :
(Construction Period Recovery / Recapture) .j

.I

I. INTRODUCTION +

i

'
This is an initial decision on Pacific Gas and Electric Company's (PG&E or

,

Applicant) application to amend the operating licenses for its Diablo Canyon ,.

Nuclear Power Plant. Units I and 2 (DCPP or Diablo Canyon), located near |
"

San Luis Obispo, California, to allow for 40 years of operation dated from the
issuance of its operating licenses. For the reasons set forth herein, we conclude !

- that, to the extent challenged in this proceeding. PG&E satisfactorily justified the
.

license extensions it seeks and, subject to certain directions. as well as normal !
NRC Staff review, should be granted those extensions. |

i
'

II. BACKGROUND

On July 9,1992, PG&E submitted a license amendment request by which it
sought to extend the life of its operating licenses for the DCPP by more than 13 ;,

'

years (for Unit 1) and almost 15 years (for Unit 2) by " recapturing" the period
spent in constructing the plants. The licenses, which are limited to a term of ,;

' 40 years by section 103c of the Atomic Energy Act,42 U.S.C. 6 2133(c), were
'

,

issued consistent with a then-extant Commission policy under which that 40- (
year life extended from the date of issuance of the construction permit for a j
particular unit - for Unit 1, a term running from April 23,1968, to April 23, |
2(X)8, and for Unit 2, a term running from December 9,1970. to December 9, ;a

' '010. i

!

!<
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In 1982, the Commission began issuing the 40-year operating licenses
measured from the date of issuance of the operating license. It has also approved
license amendments for many reactors conforming the earlier licenses to this
new policy. The Applicant is here seeking to amend its operating licenses to
take advantage of the newer practice. As proposed, the extended expiration
dates for DCPP would be September 22,2021, for Unit I and April 26,2025,
for Unit 2.

In response to a notice of opportunity for hearing on the proposed amend-
ments,57 Fed. Reg. 32,575 (July 22,1992), San Luis Obispo Mothers for Peace
(MFP) timely filed a request for a hearing / petition for leave to intervene. This
Licensing Board was established to rule on the request / petition and to preside
over the proceeding in the event that a hearing were to be ordered. 57 Fed. Reg.
43,035 (Sept.17,1992).

After a prehearing conference held in San Luis Obispo, California, on
December 10,1992, at which we heard argument concerning MFP's petition and

- the Supplement in which MFP set forth its proposed contentions, together with
PG&E's and the NRC Staff's responses each opposing admission of any of the
contentions, we granted MFP's petition for leave to intervene and request for a
hearing. LBP-93-1,37 NRC 5 (1993)(LBP-93-1); see also LBP-92-27,36 NRC
196(1992). We determined that MFP had standing and, of the eleven contentions
proffered, we admitted portions of two of them: Contention I, challenging the
adequacy of PG&E's maintenance and surveillance program, and Contention
V, challenging the adequacy of PG&E's interim fire protection measures to
compensate for defective "Thermo-Lag" passive fire barriers manufactured by
Thermal Science, Inc.

Thereafter, MFP submitted three late-filed contentions. Following a prehear-
ing conference held on May 11-12, 1993, in NRC's then-Region V office at
Walnut Creek, California, we rejected all three contentions. But we determined
that portions of two of them could be litigated under the previously admitted
maintenance and surveillance program contention, and that portions of another
dealing with fire protection had become moot as a result of steps already taken
or planned by PG&E. LBP-93-9,37 NRC 433 (1993).

We held evidentiary hearings in San Luis Obispo, California on seven days,
August 17-21, 23-24, 1993. The record was closed on August 24,1993 (Tr.
2295). PG&E and the Staff presented their cases through expm witnesses and
documents. MFP put on no witnesses but presented its case through cross-
examination, based in large part on numerous PG&E and NRC documents that

1
|

|

)
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,

MFP offered into evidence. Hereafter all parties submitted timely proposed
findings of fact and conclusions of law,8 and PG&E submitted a timely reply.2 :

On February 25,1994, MFP filed a motion to reopen the record, based on
material appearing in an NRC inspection report provided to PG&E by the NRC
Staff on January 12,1994.2 PG&E and the NRC Staff filed responses on March
7 and 14,1994, respectively. By Memorandum and Order dated March 23,
1994 LBP-94-9, 39 NRC 122, we denied that motion, primarily because the
matters in the inspection report relied on by MFP were at that stage no more
than " unresolved items" and because an affidavit of the NRC inspector involved
in the inspection (one of the Staff's witnesses in this proceeding) stated that
nothing in the inspection report was contrary to or inconsistent with his prior
testimony. Our denial, however, was without prejudice to a later motion to
reopen based on any of the unresolved items demonstrated to be significant and
to possess substantive implications for implementation of the maintenance and
surveillance program.

On August 8,1994, MFP filed such a motion.d PG&E and the Staff each
opposed the reopening.' We are denying the motion for reasons spelled out in
Part V of this Decision.

He Board addresses the contested issues below. We have divided the re-
mainder of this opinion into six parts. First, we describe the applicable legal
standards for resolving the issues before us (Part Ill). Next, we address the
contested issues in two parts, the first (Part IV) addressing Contention I (Main-
tenance and Surveillance Program) and the second (Part VI) addressing Con-
tention V (Dermo-Lag Interim Compensatory Measures). These portions of
the opinion include various findings of fact necessary.to our conclusions on the
respective issues. In Part V, we spell out our reasons for denying the Renewed
Motion, which relates to the maintenance / surveillance issue immediately pre-
ceding it. In Part VII, we set forth conclusions of law, and, in Part Vill, our
resulting Order.

3 PGAE's I uposed Fmdings of Fact and Conclusmns of t.aw in the furm of an Imhat Decismn, dated october
8.1993 (PG&E Iof); Mi P's Proposed Iind ngs of lace anJ Conclusions of Law Regardmg PG&EUs Apphcation
for a Ucense Anrndmem 10 Estend the Term of the operstmg License for the DONPP. dated November 19
1993 (MI P FoF); NRC Staff's Iindmgs of Iact and Conclusions of Law m the f orm of an Imual Decision. dated
December 22.1993 (staff Ior).
2 pggg.s Reply i mdmss of Iact and Conclusions of Law. dated December 10.1993 (PG&E Reply loF).
3 1his report was entered into the NRC's NUDoCS docunrnt sporage and retneval system on rebruary 2.1994,

and hence tecane a pubhcly available docunent no later slum that d.ite
4 san Lms obispo Mathers for Peace's Renewed Motwn to Reopen tir Record Regardmg Pacific Gas and Electne

Company's Apphennon for a License Amendnrnt to Entend the Term of tie operating Ucense for the Diablo
Canyon Nuclear Power Plant, d.ned August 8,1994 (Retrwed Monon)

8 PG&E's oppoutmn to san tms otmpo Mathers for Peace Renewed Matmn to Reopen the Record, dated
August 23.1994, NRC staff Respimse to San Luis obispo Mothers for Peace's Renewed Monon to Reopen tir
Record, dated August 29.1994
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IIL STANDARD OF REVIEW

A. General Requirements

Since its change in policy in 1982, when it began measuring the term of
operating licenses from the commencement of operation, the Commission has
approved more than sixty recapture amendment requests. PG&E FOF at 3; Tr.
2274 (Peterson). PG&E characterizes NRC's approval of recapture amendments
as " routine" and " administrative in nature" inasmuch as it does not involve any
alterations in plant design or opera: ion, or any new environmental impacts not
previously evaluated. PG&E FOF at 3.* In fact, that description may be more
reflective of the number of challenges to such approvals than to the nature of
the approval itself: only one such comparable amendment request has been
challenged. The only contention accepted in that proceeding concerned the
adequacy of the surveillance and maintenance program, and it was finally settled
(with some additional obligations attached to the extension). Scc Vermont Yankee
Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), LBP-90-6,31
NRC 85 (1990).

In LBP-93-1, however, we in effect rejected PG&E's " administrative change"
designation. In the context of determining MFP's standing to participate, we
noted that the " risk of an accident with offsite consequences for an additional
13 to 13 years" represented injury in fact (notwithstanding the prior analyses
of such accidents) and in substance undercut PG&E's claan that the proposed
amendments were not "significant" but virtually ministerial. 37 NRC at 10-11.
Our evaluation of the record evidence in this proceeding reinforces our view of
the significance of the amendments.

In seeking denial of the license amendments here in issue because of asserted
deficiencies in the maintenance / surveillance program (Contention 1), MFP points
out that there are currently no detailed regulatory requirements prescribing
conditions for such programs. Similarly, it notes that there are no regulations
for evaluating the adequacy of implementation of a maintenance / surveillance
program in terms of past performance. MFP FOF 13. The Staff essentially
agrees, pointing out that the NRC's maintenance rule,10 C.F.R. 6 50.65, does
not become effective until 1996. Staff FOF I-6.

Normally, in evaluating the adequacy of a program such as the mainte-
nance / surveillance program, a Board would look to standards appearing in reg- ;

ulations. Absent such regulations, MFP would rely generally on section 182a of |
the Atomic Energy Act (AEA) of 1954, as amended,42 U.S.C. 0 2232(a), which
provides that an applicant for a reactor operating license must submit sufficient
information for the NRC to find that the facility will" provide adequate protec-

*n.c sist nmac. no anempt to eturactenze the opuhcance of the recapture procerdmg
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tion to the health and safety of the public." Further, MFP references section
103d of the Act,42 U.S.C.12133(d), providing that the NRC may not issue
a license that would be " inimical to the . . health and safety of the public."

;

These statutory standards are reflected in 10 C.F.R.150.57(a)(3) and (6), which j

specify in pertinent pan that NRC may issue operating licenses upon finding I

that there is " reasonable assurance (i) that the activities authorized by the op-
erating license can be conducted without endangering the health and safety of
the public, and (ii) that such activities will be conducted in compliance with
[NRC] regulations" and that issuance of the license "will not be inimical to
the . . health and safety of the public." MFP adds that, although absolute
perfection is not required," reasonable assurance" may not be tainted by cost or
risk-benefit considerations, citing Union of Concerned Scientists v. NRC, 824
F.2d 108 (D.C. Cir.1987). MFP FOF 112.

For its part, PG&E relies generally upon the " reasonable assuronce" standard.
PG&E FOF at 10. Both it and the Staff further cite various codes, standards,
regulatory guides, and technical specifications dealing with the maintenance of

,

l

particular equipment. |
'

Dese standards do not, however, define an adequate maintenance / surveil-
lance program, although the degree to which they are achieved may constitute
a reasonable measure of program adequacy. As the Commission observed (in
adopting the section 50.65 requirements to be effective in the future):

[tjhe Comnussion's current regulations. regulatory guidance, and hcensing practice do
not clearly define the Comnussion's expectauons with regard to ensuring the conunued
effectiveness of nuuntenance prograns at nuclear power plants.

56 Fed. Reg. 31,306,31,308 (July 10,1991). Thus, we will refer to such stan- !
dards as guidelines to determine whether the maintenance / surveillance program !

is performing its intended function.
MFP further references the guidance provided by INPO 90-008, Rev. 01,

Maintenance Programs in the Nuclear Power Industry (March 1990)(MFP Exh. |

4), as helpful in defining the scope of issues that a maintenance program must
,

address in order to provide adequats protection to the public health and safety. |

MFP FOF 14. PG&E agrees, claiming that the evidence supports PG&E's |
compliance with those guidelines. PG&E Reply F0F R9. The Staff points
out that, in declining to adopt regulations del' ming a maintenance program,
the Commission specifically declined to adopt INPO 90-008. Staff FOF I-
8, referencing 54 Fed. Reg. 50,611 (Dec. 8,1989). The Staff acknowledges,
however, the usefulness of the INPO 90-008 standards in looking at the elements
of a comprehensive maintenance program.

He general safety provisions of the .itomic Energy Act and implementing
general regulations are the ultimate standards against which to evaluate the j

|

l
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;

amendments. The standards of INPO 90-008 and the other material cited by
various parties are useful as guidance. In determining the adequacy of PG&E's
program, we will refer to all these standards to determine what appears to us
to constitute an adequate program sufficient to provide reasonable assurance
of public health and safety for the extended operation period of the proposed
amendments.

With respect to the maintenance and surveillance program, the Applicant has
maintained that the Commission's specific criteria for dealing with emergency
preparedness exercise issues are germane and that we might give weight only
to maintenance deficiencies that indicate a " fundamental flaw" or " failure of an
essential element" of the maintenance / surveillance program. PG&E FOF at 7.
We earlier disagreed in essence with that conclusion and we still do. As we
have held, numerous or repetitive incidents may coalesce to indicate a significant
deficiency in the program. LBP-93-1,37 NRC at 19-21.

" Fundamental flaw" was promulgated to deal with a specific circumstance
involving an emergency planning exercise that would occur only at the time
a plant was acady for operation. Litigation of the results of such an exercise
could delay operation, and the concept of " fundamental flaw" was developed
to keep delay to a minimum by limiting the scope of litigation.12mg Island
Ughting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-86-11, 23 NRC
577 (1986). IIere, the additional time needed for thorough consideration will
not delay operation - technically, the extension is not r:eded until at least
2008.

For all of these reasons, we have declined to follow the criteria favored by
PG&E. Our decision will consider each of the alleged deficiencies propounded
by MFP and give it the weight that we consider it deserves.

With respect to the issue of interim compensatory measures for Thermo-Lag
(Contention V), MFP relies on a series of Information Notices issued by the
Staff. It also cites several NRC Bulletins. MFP FOF 11786-787. We see no
reason not to rely on this material, interpreted in accord with the " reasonable
assurance" standard that also governs this issue.

MFP contends (and we agree) that the burden of proof falls on the Applicant.
MFP further asserts that PG&E has not satisfied that burden. MFP claims the
asserted deficiencies in the maintenanec/ surveillance program that it has demon-
strated (as well as asserted deficiencies in PG&E's implementation of interim
Thermo-Lag corrective actions) require denial of the proposed amendments. Id.

1 2, 839.

PG&E and the NRC Staff assert, to the contrary, that the maintenance / surveil-
lance program is adequate - indeed, exemplary - and that the statutory and
regulatory standards referenced by MFP are perforce satisfied. PG&E and the
Staff claim, and MFP concedes (id. 12), that perfection in a program is not
required, given the " reasonable assurance" standards of the Atomic Energy Act.

190



Although acknowledging that the ultimate burden of proof falls on PG&E, the
Staff (and to a lesser extent, PG&E) further claim that MFP has the burden of
going forward with evidence, which (in their view) it has failed to do. Both
PG&E and the Staff also find PG&E's implementation of Thermo-Lag interim
corrective measures to be adequate.

H. Method of Proof

PG&E and the Staff each presented witnesses on both the maintenance /sur-
veillance and the Thermo-Lag issues. MFP did not sponsor any witnesses but,
instead, developed its case (as is permissible ) through cross-examination of7

PG&E and Staff witnesser and doct ments offered through them.
The NRC Staff takes the position that the portions of MFP's proposed findings

that include technical analyses, opinions, and conclusions may not be " adopted"
by us, inasmuch as " technical analyses, opinions, and conclusions in NRC
proceedings must be sponsored by experts who can testify to the soundness
of the conclusions set forth." Staff FOF 12. The Staff relies primarily on Duke
Power Co. (William B. McGuire Nuclear Station, Units I and 2), ALAB 669,15
NRC 453,477 (1982), and Southern Cahfornia Edison Co. (San Onofre Nuclear
Generating Station. Units 2 and 3), ALAB-717,17 NRC 346,367 (1983).

However, neither of these cases supports the Staff's position. In McGuire,
the Appeal Board ruled that a Licensing Board had no' crred in declining to
admit documents into evidence when there was no competent expert witness to
sponsor them. 15 NRC at 477. Similarly, in San Onofre, the Appeal Board
would not allow portions of an applicant's Final Safety Analysis Report to be
consiJered as substantive evidence when the applicant provided no witnesses for
cross-examination on the document. In so ruling, the Appeal Board concluded
that there was "no basis for allowing applicants to avoid cross-examination on
a document of central importance that they themselves prepared." 17 NRC at
366.

Both of these cases dealt with document reliability ar.d the need for documents
to be verified by competent witnesses before they can be admitted into evidence. |
In contrast, in this case the documents relied on by MFP were accepted into j

evidence after being introduced through PG&E's or the Staff's expert witnesses. j

Once admitted into evidence, MFP was entitled to use them in its proposed j
findings.8 ;

I
7 Tranessee %dley Au Avrity Olartsville Nuclear Plant. Umts I A,2A.18. and 2B), ALAB-463. 7 NRC 341. 356

(1978); Commonweah4 Edison Co. Gen sianon, Umts I and 2). ALAB-226. 8 ALC 381. 389 (1974); hwnsen

Efraric h=cr Co (Point Beach Nxtes Plant. Uma 2). ALAB-137. 6 ALC 491. 504-05 (1973)
a The staff also cites Lmudana B*rr aw/ Lght Co (Waierford steam Deetne Stanon. Umt 3), A LAB 732,17 )

NRC 4076.1088 n.13 (1983). insolvmg prepared direct tesumony of an expert, which is datingmshable on the j
same basis

|
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The result of adopting the Staff's argument would be that, in reaching
technical conclusions, the Board would be limited to relying on expert testimony
of witnesses - all sponsored by PG&E or the Staff and esscntially reaching the
same conclusion. This would climinate or seriously abrogate the right of MFP to
present its case through cross-examination. We do not read the Commission's
rules or decisions as either requiring or even permitting this result. Federal
agencies, and this Board as the delegatee of such an agency, are required to
do more than act as an " umpire blandly calling balls and strikes for adversaries
appearing before it." Scenic Hudson Preservation Conference v. Federal Power
Commission, 354 F.2d 608,620 (2d Cir.1965).' This Board includes technical
experts who can evaluate the factual material in the record and reach their own
judgment as to its significance.

Early during the hearing, PG&E objected generally to MFP's introduction of
documents intended to show deficiencies in PG&E's maintenance / surveillance
program, on the ground that the "uncontroverted evidence in the direct testi-
mony'' affirmed the adequacy of such program. Tr. 597. We overruled that
general objection on the basis that we should have the opportunity to evaluate
the significance of the documents and the adequacy of the program. Tr. 597-99.
We permitted PG&E to offer objections to specific documents on grounds such
as relevance to the operation of the maintenance / surveillance program. Tr. 600.

C. Asserted Procedural Deficiencies

The NRC Staff raises a question concerning the advance notice it received
of exhibits that MFP intended to introduce. The Staff points to the requirement
that written testimony be provided the parties fifteen (15) days prior to the
commencement of the hearing (10 C.F.R. 6 2.743(b)) and would extend that
requirement to apply as well to the identification of exhibits. It faults MFP for
not adhering to these standards and concludes that documents that other parties
have not had an adequate opportunity to examine, and cross-examination based
thereon, may not serve as a basis for our findings. Staff FOF 5-6.

We recognize the difficulties faced by the Staffin attempting to formulate its
position in the absence of adequate notice from other parties of their position I

on issues. The 15-day testimony ru!c reflects, in part, the Staff's needs in this
regard. Nonetheless, we decline to adopt the Staff's suggested approach to the
record. No such extension of the testimony tiling rule to documents appears ,

in the rules, either expressly or by implication. Indeed, where credibility of
witnesses is at stake (as it was in certain instances in this proceeding, at least !
one of which was the subject of the Staff's complaint), it would undercut the |

)
'Str alm Tria Unlines Centrutmp Ca (Comaiwhe Peak Steam Elecmc stanon. Umts I and 2L LBP42 87. |

16 NRC 1195. t199 (19H2). )
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utility of the cross-examination were the documents to be revealed in advance to
.

- . the opposing party. ('Ihat is the rationale for revealing cross-examination plans
only to the Board prior to cross-examination.10 C.F.R. I 2.743(b)(2).)

In addition, we recognize, of course, that MFP's actions in this regard were !

driven not by any intent to ignore procedural requirements or make it difficult
'

j - for the parties (or Board) to become adequately familiar with MFP's case. MFP
. was merely forced because of inadequate financial resources to present its case

as best it could. A review of the procedural developments in this case will place
in context th: Staff's complaints.'

- It appears that, until shortly before the start of the evidentiary hearing,
MFP had planned to present one or more witnesses. Our early scheduling

- orders, and MFP's early discovery responses, all anticipated that MFP would
provide witnesses and file direct testimony. See, e.g., Memorandum and Order ;

(Discovery and Hearing Schedules), dated February 9,1993 (unpublished), at
_5; [MFP] Responses to First Set of Interrogatories and Request for Production - !'

- of Documents Filed by [PG&E] and Motion for Protective Order, dated March
'

22,1993; Prehearing Conference Order (Late-Filed Contentions and Discovery), ,

i- LBP-93-9,37 NRC 433,453 n.42 (1993).
Indeed, during the course of discovery, MFP made use of several technical;

_ consu an s, w om it identified. See, e.g., letter from Jill ZamEk, MFP, tolt t h
,

! 1.icensing Board, dated April 2,1993. As late as May 6,1993, it advised that it [
was " working with limited resources" and "would expect to be able to identify
its expert witnesses" in the near future. [MFPJ Reply to (PG&E's] Motion to,

, Impose Duty on MFP to Supplement Responses to Interrogatories and Requests
I'

for Production of Documents.
Not until June 21, 1993, when we established the final filing date for

testimony as August 2,1993 (see Memorandum and Order (Notice of Prehearing
Conference and Evidentiary Hearing), dated July 8,1993,58 Fed. Reg. 58,974 )*

(July 14,1993)) did MFP advise that it had "no commitment from any person |
3 .to appear as an expert witness at the hearing." [MFP] Supplemental Response |

to First and Second Sets of Interrogatories and Requests for Production of :
!' Documents filed by [PG&El. It then agreed to provide a list of documents on

4 which it would rely and, as a part of that filing, provided a listing that identified
many of them.''

,

L During the foregoing phases of the proceeding, MFP had not been represented
by counsel. On July 28, 1993, counsel representing MFP filed a " Notice of
Appearance" (which was provided the Board and parties by telefax). In a:

telephone conference call on July 29,1993, the Board, as provided by 10 C.F.R.
'

52.743(b), directed the parties to provide the Board cross-examination plans
.

I

30
; Although the hst was provided as a partial response to PG&E discovery the Staff was on the service hat of she

felponse.
,
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(covering the first week of the hearing) by August 16,1993 (the day prior to
the start of the hearing). Memorandum and Order (Telephone Conference Call,
7/29/93), dated August 3,1993. All parties did so." |

MFP's cross-examination plan indicated that MFP was still in the process of
reviewing documents and that its plan would be amended to reflect any additional ;

documentation. Simultaneously, on August 16, 1993, MFP distributed (to r.Il
iparties and the Board) a document - termed a " road map" (Tr. 578)- that in

effect supplemented the cross-examination plan and identified 219 exhibits that
MFP intended to introduce concerning Contention I, grouped in accordance with
specified topics.'2 (During the hearing, MFP determined not to offer certain of

ithese documents, and further offered a few additional documents that it had not
carlier been able to identify. Moreover, at least one series of documents bore
on the credibility of certain PG&E witnesses and could not have been tevealed
in advance la other parties without undermining their utility.)

For a party proceeding by cross-examination only, the " road map" would
represent a fair substitute for the 15-day filing requirement. Such a document,
however, could not have been submitted at the same time as other parties'
prepared testimony inasmuch as its formulation depends upon the content of the
other parties' direct tertimony. Because we heard no objection to our ruling of
simultaneous submiss:on of prepared testimony, we in effect made it impossible
for MFP to observe the 15-day time frame for filing. In fact, given the change
in MFI"s representative, the filing on the date prior to the hearing was about
as timely as could reasonably be effected. Additionally, we made it clear that
we would afford parties (or the Board) additional time within which to examine
documents affered into evidence that they had not previously had an adequate
time to examine. Tr. 581-82 (Licensing Board). To the extent that additional
time for reviewing documents may have been sought, we made every attempt
to grant such requests. !

Given this history, we are declining to take the course of action sought by
the Staff. Although it may have been more difficult for the Staff to prepare its
case, we do not believe that the Staff was prejudiced by the late identification of
certain docurnents, particularly in view of our offer to provide sulficient time to
review the documents and the circumstance that Staff witnesses were not called
upon to testify until late in the hearing, giving them time to review documents
presented earlier. See, e.g., Tr. 2183-89 (re: MFP Exh. 5); Tr. 2226 (re: MFP
Exhs.105-108). Moreover, we would prefer to base our rulings on the potential

H In accordance with 10 C.r R I2.74Nbx2), the cross-exanunation plans were subnutted only to the tjcensmg
Board and not rnade availaole to opposing parties to accord with that same regulation we are providing the
vanous plans to the Comnussmn's Secret ry for inclusion in the record of the proceeding. |
12 Mi P further desenhed the " road nup* at an August 17.1993preheanng conferen. e inunedsately preceding the
evidenuary heiinng See Tr 578-82 The topics in the " road snap" were not co<niensive with those idennhed in
MIP's June 21.1943 discovery response
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safety significance of the case MFP presented, not on procedural technicalities
that would eliminate from the record essentially all information contrary to the
virtually single view being espoused by PG&E and the Staff.

We turn now to the two contentions before us.

IV. CONTFNTION I (Maintenance / Surveillance Program)

Contention I reads as follows:

The San Luis Obispo Mothers for Itace contends that Ibcific Gas and Electric Company's
proposal to extend the hfe of the Diablo Canyon Nuclear Power Plant for more than 13 years
(Unit 1) and almost 15 years (Unit 2) should be denied because PG&E lacks a sufficieraly
effective and comprehensive survedlance and maintenance program.

' LBP-93-1,37 NRC at 14-15.
This contention was addressed by a panel of witnesses from PG&E consist-

- ing of: Bryant W. Giffm, Manager of Maintenance Services (DCPP); William
G. Crockett, Manager of Technical and Support Services (DCPP); David A.
Vosburg, Director of the Work Planning Section,' Maintenance Services Depart-
ment (DCPP); Steven R. Ortore, Director of the Electrical Maintenance Section,
Maintenance Services Department (DCPP); Tedd Dillard, Supervisor of Com-
ponent Programs for the Nuclear Division of Florida Power & Light Company;
and David B. Miklush, Manager of Operational Services (DCPP)." The NRC
Staff presented testimony of a panel consisting of: Paul P. Narbut, Regional |
Team Leader, Region V, Division of Reactor Safety and Projects; Mary H. |
Miller, Senior Resident Inspector (DCPP), Region V; and Sheri R. Peterson, !

I
Senior Project Manager (DCPP), Office of Nuclear Reactor Regulation.84 All
of the foregoing Applicant and Staff witnesses were qualified for their particular
testimony.

As described earlier, MFP presented no witnesses but instead chose to rely on
numerous exhibits (and cross-examination based thereon) consisting of PG&E's
internal Nonconformance Reports (NCRs), I.icensee Event Reports (LERs) filed
with the NRC, PGAE correspondence with the NRC, and NRC Staff Inspection
Reports (irs) and Notices of Violation (NOVs). See Tr. 576-79.

!

|

U Testimony of Pacific Gas and Electnc Company Addressing Contention 1. Maintenance and surveillance,

adnutted but not bound in. Tr. 590 (PG&E fest i
34 NRC staff Testimony of Paul P. Narbut. Mary H Miller. and Sheri R. Peterson Regarding Contention 1: The
Surveillance and M.untenance Program at Diablo Canyon, ff. Tr. 2159 (Siaff Test i As a result of a recent NRC
reorgamzatum. Region V has become a part of Region IV.
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A. Scope of Contention

in evaluating the adequacy of the maintenance and surveillance program, we
initially consider the appropriate scope of the program to be evaluated. Here
the parties differ significantly.

' PG&E defines " maintenance" as

those activities which are perforned to assure that structures, systems and components
("SSCs") will continue to operate as designed, as well as those activities necessary to repair
or replace SSCs that are degraded or cannot perform the intended tunction. Maintenance
is considerus to be the aggregate of actions at tX'PP that (1) minimizes the degradanon or
failure of SSCs, and (2) promptly restores the intended function of SSCs if they experience
operabihty or functional problems.

PG&E Test. at 4; PG&E FOF M3.
It defines " surveillance" as

the aggregate of periodic tests and/or inspections that verify that SSCs continue to function
in accordance with predetermined rpecifications or are in a state of readiness to perform
their particular safety functions. Surveillance activities can tngger maintenance activities
based upon the results of the particular tests or inspections.

PG&E Test. at 5; PG&E FOF 1M3.
For its part, the h'RC Staff defines " maintenance" and " surveillance" collec-

tively, as

the work of keeping something in suitable condition. There are basically two kinds of
maintenance, preventive and corrective. Presentive mamtenance is regularly scheduled work
performed on structures, systems or components that keeps failures from occurring due to
predicted component degradauon. Indusay-wide operating expenence is often taken into
account in determining what type prevennve maintenance is necessary and how often it
should be perforned. Correcuve maintenance is performed after a failure occurs, or a
component exhibits degraded capability. The surveillance tests are conducted to identify
failures or degraded performance that needs to be corrected pnor to a system being called
upon to perform a safety function.

NRC Staff Test., ff. Tr. 2159, at 2; Staff FOF 1-5.

On the other hand, MFP urges that the somewhat broader definition set
forth in INPO 90-008 would be helpful in defining the scope of issues that
a maintenance program must address. That definition reads:

the aggregate of those actions that prevent the degradation or fadure of, and that promptly
restore the intended functions of, structures, systems, and components. As such. maintenance

includes not only the activities traditionally associated with identifying and correcting actual
or potential degraded conditions (that is repair, surveillance, and oller preventive measures),
but also extends to supporting functions for the conduct of these activities. Examples of these
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functions include engineenng suppon of maintenance; operator idenu6 cation of material
denciencies; and some aspects of chemistry control radiolog cal pmtecuon. and training.

MFP Exh. 4, INPO 90-008, Section I (" Elements of Maintenance"), at 1.
Given the current lack of any prescribed regulatory defmition of maintenance

or surveillance, we have considered (against the background of both the wit-
nesses' testimony and the various activities and incidents advanced by MFP)
the appropriate scope of maintenance and surveillance in achieving the public
health and safety goals set forth in the AEA and NRC regulations. We conclude
that the INPO 90-008 definition most suitably defines the scope of a program
likely to achieve these results - with some limited exceptions necessitated by

,

the somewhat ambiguous INPO 90-008 definition. Our use of INPO 90-008 in
this manner appears to be consistent with the acknowledgment by PG&E and the
Staff that the INPO 90-008 guidance is useful in outlining the subject areas that
a program should encompass. As stated by PG&E,"the nuclear industry and the
NRC have generally agreed that [lNPO 90-008, Rev,1, March 1990] identifies
the requisite elements for a comprehensive maintenance program." PG&E Test.

at 23 (Giffin).
The INPO 90-008 definition, by including supporting functions, appears to

encompass many of the activities and programs not falling within the other defi-
nitions but actually employed at DCPP for maintenance or surveillance purposes,
as described below. The INPO 'efinition thus counters the tendency expressed
in certain instances by PG&E and the Staff to "wr:te off" maintenance-type fail-
ures or deficiencies as the responsibility of, e.g., engineering or operations and
hence not attributable as a deficiency in maintenance or surveillance. In other
words, by defining the " maintenance / surveillance" function narrowly, failures
can be allocated to some other " box." The resulting maintenance / surveillance
record will thus necessarily appear better than it really might be. By including !

supporting functions, however, we are only including those aspects of the func-
tion (such as operations) directly encompassing maintenance and surveillance
type activities.

That the Commission earlier declined to adopt the INPO 90-008 standard is
of no moment, for the Commission declined to adopt any particular standard. It
explicitly pointed to the INPO 90-008 standard because that was one of the few
reasonably well-defined standards that the Commission had considered adopting.
It referred generally to other standards. The Commission alsc explained its lack
of adoption of INPO 90-008 on the basis not of any disagreement with the
standard but rather on its desire to de-emphasize programmatic elements and to
require all licensees to monitor the effectiveness of maintenance activities. 56
Fed. Reg. 31,306 31,308,31,312 (.luly 10,1991). By using the INPO 90-008
definition, we are not endorsing any or all of the programmatic elements but
only considering it in terms of program scope, for which it seems reasonable

|
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guidance. Given the current lack of regulatory definition of a maintenance
and surveillance program, the INPO 90-008 definition appears to provide a
meaningful standard for ascertaining the appropriate scope (i.e., degree of
coverage) of such a program."

B. Description of Maintenance / Surveillance Program

To understand the significance of the various incidents to which MFP refers,
we first describe the scope and exteret of maintenance- and surveillance-type
activities at DCPP. Based on the surr. mary provided by the Staff in its proposed
fmdings (Staff FOF 1 1-1I through I-27), which essentially is not challenged
by MFP or PG&E, the maintenance and surveillance program at DCPP encom-
passes aspects of several activities, including (1) surveillance required by Tech-
nical Specifications; (2) equipment surveillance not required by the operating
license; (3) Inservice Inspection (ISI) and Inservice Testing (IST) Programs; (4)
the Environmental Qualification (EQ) Program; and (5) the Maintenance Pro-
gram. Surveillance testing required by DCPP Technical Specifications has been
developed and implemented by PG&E in accordance with the industry standard
ANSI N18.71976/ANS 3.2, " Administrative Controls and Quality Assurance
for the Operation Phase of Nuclear Power Plants." Such surveillance testing
is administratively controlled in accordance with PG&E procedure NPAP-C3,
" Conduct of Plant and Equipment Tests." Technical Spec;fication surveillance
testing at DCPP is done to ensure that safety-related equipment failures or sub-
standard equipment performance will not remain undetected. PG&E Test. at
1012 (Giffin, Crockett).

In addition, there are additional plant activities intended to provide current
information about the condition of SSCs at DCPP, such as routine plant opera-
tor equipment inspections or walkdowns, predictive maintenance program test-
ing, preventive maintenance program inspections, procedure functional checks,
performance tests of equipment not controlled by Technica! Specifications, ero-
sion/ corrosion monitoring, post maintenance testing, and system engineer walk-
downs. These are activities clearly falling within the INPO 90-008 definition,
although not necessarily within the definitions advanced by other parties. Main-

" No pany brought to our attention in this proceeding NRC Regulaiory Guide i 160. "Morutonns the E.ffecoveness
of Mamtenance at Nuclear Powr Plants" Oune 199h That Guide is intended to assist unhues in unplenwnung
dw requiremerns of NRC's nwntenance rule. Use of the guide is currendy pernutted to deternune methods to
comply with masnienance requuenwnts The Guide incorporates by reference the defuunon of mainienance set
forth in NUM ARC 9L01,"tndustry Guidehne for Morutonng the f.ffecoveness of Maintenance at Nucicar Power
Planis"(May 1993), at Appendia B That dehniuon closely parallels the INPo-90-008 stand.ird that we are using
as a guidehne. parucularly insofar as it incorporates supporung functions. NUMARC 9501 directly states (at
6) that its scope includes '3sCs that directly affect plant operanons, regardless of what organizanon actually
performs the nuuntenance activities" That neither the Apphcani nor Staff rnay approve of such standard (as
reflected in dwir positions in this proceeding)is not a vahd reason for their faihng to advise us why its inclusion
of supporting funcuons has not been followed by them.
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tenance tasks are scheduled and performed on the basis of information derived
from these activities in order to maintain equipment performance at the required

Ilevel for the life of the plant. Id. at 12-14 (Crockett, Giffin).
The ISI and IST programs are designed to meet the requirements of 10 C.F.R.

550.55a(b)(2) and 50.55a(g). as well as plant Technical Specifications, and
include inspection, testing, and maintenance of pressure-retaining components as;

required by the American Society of Mechanical Engineers (ASME) Boiler and
Pressure Vessel (B&PV) codes. Commission regulations (10 C.F.R. 5 50.55a(g))<

require revision of ISI and IST Programs as necessary to comply (to the
extent practical within the limitations of design, geometry, and materials for
construction of components) with the edition of the ASME B&PV Code and '

Addenda in effect and adopted by the NRC 12 months privr to the start
of each 10-year inspection interval. These programs are in place to ensure
that pressure-retaining components will be adequately inspected, tested, and
maintained throughout the term of the operating license. PG&E Test. at 14-16

'

(Crockett).
Post-maintenance and post-modification testing (PMT) also is encompassed

within the scope of PG&E's maintenance program. The primary objective of
PMT is to ensure that all plant equipment that has undergone maintenance or
modification has been demonstrated to be fully functional or operable prior to
being returned to service. PMT at DCPP consists of two types of testing: (1)
Maintenance or Modification Verification Tests performed by the implementing
organization without actually operating the equipment; and (2) Operability

,

Verification Tests to prove Technical Specification operability. Documented
completion of the required PMT is an essential element of the equipment control
process used by the Operations Department when returning equipment to service.a

Il at 51-53 (Crockett, Vosburg).
The planning and scheduling of maintenance tasks at DCPP is part of a.

'
work control process to enable maintenance activities (including both preventive
and corrective maintenance tasks) to be planned and performed in a safe,
timely, efficient, and controlled manner. Administrative controls for the work
control process at DCPP are integrated into the computerized Plant Information
Management System (PIMS), thereby making the data available on a plantwide
basis and ensuring that maintenance tasks receive appropriate levels of review
and are tracked through final resolution. Id. at 43-45 (Vosburg).

PIMS provides integrated access to up-to-date information on plant com-
ponent history, maintenance task instructions and history, problem reports and
status, inventory control, and radiation exposure tracking. Id. at 20-21 (Crock-
ett). It also provides a means by which all personnel working at DCPP can i,

document plant equipment problems and request interdepartmental support. Id. |
! at 44-45 (Vosburg). j

|
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PG&E uses a reporting system to document failures or degradation of SSCs
consisting of Nonconformance Reports (NCRs), which are a mechanism for
personnel to document certain deficiencies at Diablo Canyon, initiate corrective
action, and establish a completion schedule for resolution of a nonconformance.
In Diablo Canyon procedure OM7.ID3, PG&E defines a nonconformance as:
"A quality problem that constitutes a significant condition adverse to quality."
Staff Test., ff. Tr. 2159, at 3 (Peterson).

To be classified as a nonconformance, the quality problem must satisfy one
or more of eight criteria outlined in the procedure. The criteria include NRC
violations, programmatic or implementation breakdowns, design deficiencies,
defects, frequeatly recurring events, and NRC-reportable events. If the problem
identified is determined to be a nonconformance, the NCR documents the event

. description, root-cause determination, safety analysis, and action taken to correct
the nonconformance and prevent recurrence. Id.

A detailed root-cause analysis program provides for the systematic analysis
of unplanned occurrences pertaining to maintenance. This root-cause analysis
program is controlled by Procedure NPAP C-26, " Root Cause Analysis," and

.provides guidance in several techniques including cause-and-effect analysis,
' change analysis, event-and-causal-factors analysis, barrier analysis, and human
factors surveys. PG&E also tracks component histories as part of root-cause
analysis and component failure trending at DCPP. PG&E Test at 59-60 (Giffin).
There are appmximately 187,000 components in the DCPP Component Data
Base, each with its own maintenance history available in PIMS. Component
experience also is available from an industrywide database, the Nuclear Plant
Reliability Data System (NPRDS), maintained by INPO. /d. at 60-61 (Crockett).

Licensee Event Reports (LERs) are submitted to the NRC pursuant to 10
C.F.R. 6 50,73. The threshold for requiring an LER is higher than for an NCR.
Typically, the Applicant issues anywhere from 60 to over 100 NCRs each year
compared to 20 to 30 LERs each year. Whereas NCRs are used internally at
Diablo Canyon LERs are placed in the Applicant's public docket and used by
the NRC for trending purposes and identifying significant events. Both reports
are means for licensees to document self-identified problems. Staff Test., ff. Tr.
2159, at 3 (Peterson).

Management of equipment aging is inherent in many of the maintenance and
surveillance activities discussed above. However, PG&E has also initiated other
programs expressly directed at aging management issues. Those programs and
activities include the preventive, predictive, and corrective maintenance pro-
grams; surveillance test programs; fatigue monitoring; the Environmental Qual-
ification (EQ) program; the Reactor Vessel Embrittlement Mant.gement Plan;
the Motor-Operated Valve (MOV) testing and evaluation program; the Steam
Generator Strategic Management Plan; the erosion / corrosion program; and the
structural monitoring program. Each of these programs and activities produces
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specific results or corrective actions to maintain and/or restore equipment to its
required performance level whether the aging occurred prior to or during plant
operation. PG&E Test. at 62-64 (Giffin).

Since beginning plant operation, PG&E has also made a number of major
plant modifications to improve reliability or upgrade safety-related equipment
that also help minimize the effects of age-related degradation on the plant over its
40-year design operating life. Among these modifications are copper removal,

,

including replacement of all feedwater heaters and retubing of all moisture sep-
arator reheaters; addition of a Condensate Polisher System; steam generator
blowdown rate increase; fuel design improvements; removal of Boron Injection
Tanks; reduction of the boron concentration in the Boric Acid System; installa-
tion of a digital Feedwater Control System; Chlorination System modifications;
and installation of an on-line fatigue monitoring system. Id. at 65-69 (Giffin).

PG&E also has established an aging management program pursuant to -
Program Directive TS1, " Plant Aging Management," that addresses age-related
degradation over the course of the plant's operating life. This program collects
data from new research findings, industry operating experience, the NRC,
the Electric Power Research institute (EPRI), and vendors, for inclusion in
appropriate programs. Id. at 70 (Giffin).

PG&E's aging management actisities also include several special mainte-
nance programs which have been established to monitor and manage certain
critical components subject to complex aging mechanisms, ra well as certain i

designated components with a limited life. For example, steam generator tube
degradation is monitored and managed by careful chemistry control during oper-
ation and by an extensive cleaning and inspection program during each refueling
outage. Id. at 72 (Giffin).

He reactor pressure vessels at DCPP are also addressed by special main-
tenance programs. The DCPP Reactor Vessel Radiation Surveillance Program
H designed to monitor changes in material and mechanical properties of DCPP |

a:mr pressure vessels (RPVs)in order to ensure their continued safe operation
mroaghout the operating life of the plant. Compliance with all NRC regulations
governing RPV integrity was documented in PG&E's response to Generic Letter
92-01. PG&E Test. at 75-76 (Giffin, Crockett).

Erosion / Corrosion (E/C), which refers to the process of wall thinning in
susceptible piping or other pressure boundary components caused by the flow
of water or wet steam, is a normal part of the nuclear power plant aging process.
He management of E/C is an integral part of maintenance at DCPP. Measures to
control E/C include the replacement of certain piping with E/C-resistant material
such as stainless or chrome-moly steel. !d. at 77-78 (Crockett).

PG&E's testimony also indicates that it has a program for managing the aging
of passive, long. lived structural concrete and steel at DCPP. Conditions such as
spalling or cracking of concrete, corrosive or caustic attacks from leaks, spills,
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or exposure to the environment, mechanical damage, and rust are routinely
identified and reported by plant personnel. Id. at 81-82 (Giffin). PG&E's
maintenance work at the intake structure is an example of this process. Tr.1737-
38 (Giffin). This type of maintenance is meant to ensure that these structures
will perform their intended functions for the life of the plant. Tr. 1741-42
(Giffin). For safety-related structures, functional surveillance requirements are
specified in Technical Specifications. Periodic surveillance testing verifies the
operability of these structures. PG&E Test. at 82 (Giffin).

C. Evaluation of Evidence

Turning to the merits of the contention, we find that all of the expert witnesses
- both PG&E and the Staff - testified as to the adequacy and indeed the
excellence of PG&E's maintenance / surveillance program. As summed up by
the Staff:

The performance of maintenance and survedlance at Diablo is considered to be supenor
and clearly supportive of safe facihty operation. Their performance has been at worst.
good and has improved over the years. Gradual trends over the past seven years show
a reduction in the number of equipment failures, reduction of significant safety problems.
increased irmnagemeta involvement in maintenance issues. and more timely identification
and resolution of problems Some examples of poor performance in each of tlwse areas
contmue to be identihed. Ilowever. these examples have been of decreasing frequency and

safety signincance.

Staff Test., ff. Tr. 2159, at 5-6 (Narbut, Miller).
MFP challenges the adequacy of the maintenance and surveillance program by

claiming that the program fails to satisfy a number of broad standards necessary
for a satisfactory program. It cites numerous particular incidents to demonstrate
how the program fails to satisfy these standards (some incidents are relevant to
more than one of the broad standards).

8'The broad standards set forth by MFP, in outl5e form, are as follows:
l. Failure or unreliability of important safety systems.

A. Reduction in safety margins. Most of PG&E's maintenance
problems in the past several years have disabled or threatened
essential safety sysk.as.

B. Inadequate and incorrect analyses of safety significance. PG&E
wrongly discounts the safety significance of many of its mainte-
nance deficiencies. This not only results in an incorrect evalu-
ation for purposes of evaluating the significance of the incident

86 MI'P IDF 112461 at II.29.1aier m the test of this Decismn we shall refer to sanous outhne topics by the
paragraph nundiers set forth herem
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that occurred, but it also raises general questions about the ade-
quacy of PG&E's judgment with respect to safety matters.

IL Untimely or ineffective Response to Maintenance Problems.
A. Untimely Response. PG&E has shown a pattern of responding

to maintenance problems in a lax and untimely manner.
B. Previous Corrective Action Failed to Prevent Recurrence, in

many cases, PG&E had the same or similar problem recur after
PG&E had attempted to resolve it. This shows an ineffectual
maintenance program that is unable to take timely and effective
corrective action with respect to maintenance problems.

C. Untimely Detection and Correction of Aging Effects.
III. Breakdown of Multiple Barriers.
IV. Repetitive Patterns of Failure.

A. Lack of Communication and/or Coordination. PG&E's mainte.
nance and surveillance program is deficient in its communication
and coordination between different groups of individuals and/or
departments. Examples are provided for insufficient communica-
tion, insufficient coordination between multiple groups, and in-
sufficient management involvement.

B. Previous Maintenance Errors Caused Undetectable Problems.
PG&E has demonstrated a pattern of creating undetectable fail-
ures through improper maintenance.

C. Inadequate / Improper Surveillance. Routine surveillances, tests,
and inspections at DCNPP are inadequate to ensure the continued
safe operation of the plant.

D. Personnel Errors. PG&E has demonstrated a repetitive pattern of
personnel errors which jeopardize the safety of the plant. Exam-
pies are cited dealing with personnel errors due to inattention to
detail, personnel errors due to failure to follow procedures, and
personnel failure to self-verify.

E. Inadequate Procedures. Procedures or work instructions for
|personnel are not adequate to ensure that work activities are

performed adequately. I

F. Manufacturing / Vendor Deficiencies and Internal Defects. PG&E |

does not have an effective program for detecting manui cturing i

deficiencies or internal defects.
G. Financial Considerations. PG&L s decisions regarding what is

needed to maintain the plant in a safe condition have been unduly
influenced by economic considerations.

We will individually discuss each of the particular incidents set forth by
MFP in its proposed findings and relate them to the broader standards outlined
by MFP. We will discuss them in the ordcr presented by MFP in its specific
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proposed fmdings, and will relate them to all the broad standards to which MFP
claims they are relevant.

L Maintenance of Environmental Qualification of Electrical Equipment

MFP asserts that PG&E's maintenance program for the environmental quali-
fication of electrical equipment is fatally flawed because of imperfections in the
so-called "telatemp" sticker program." MFP categorizes this claim as an ex-
ample of a maintenance problem that has disabled or threatened essential safety
systems (outline 11.A).

In support of this claim, MFP questioned PG&E witnesses on the basis of
MFP Exhibits T-1 through T-4. T-1 is a copy of NRC Information Notice 89-
30, High Temperature Environments at Nuclear Power Plants, dated March 15,
1989.'' T-2 is a copy of PG&E implementing procedures, dated April 22,1992.
T-3 is a consultant's report to PG&E, dmed February 27, 1990, concerning
"Effect of Localized High Temperatures Upon EQ Components." T-4 consists
of numerous sheets recording data from telatemp stickers.8'

MFP asserts that maintenance of the EQ of electrical equipment that is
important to safety is fundamentally important to the safe operation of DCPP,
that the qualified life of such equipment is partially determined by assumptions
about the normal operating temperatures to which the equipment will be
exposed, and that if the normal operating temperature exceeds the assumed
normal operating temperature, the qualified life "must" be shortened. MFP
FOF 165. MFP contends that, as a result of PG&E's poor management of the
telatemp sticker system, the temperatures in many locales are unknown and, for j

conservatism, the qualified life on many components must be shortened.
The Applicant describes its EQ maintenance / surveillance system as a por-

tion of its program designed to comply with the requirements of 10 C.F.R. j
6 50.49, which sets forth substantive requirements for an EQ system and de- i

fines equipment to be included (but sets no special standards for a maintenance i

and surveillance program applicable to such equipment). The EQ program is
designed to ensure that electrical equipment that would be relied on in the
event of an accident will be capable of performing its design safety functions to
achieve safe reactor shutdown, despite exposure to the harsh environment that

U ln the transenpt and in MI P's IoF. the term is spelled "teletemp " in MF P Exh. T 2 (a PG&E docunrnt) and
the Apphcant's and Staff's IoF, the term is spelled "telatemp" We will use the Lner spelhng in alus Decision.
88 Tius docunrnt was identified and extensively discussed at the heanng by a PG&E wnness but was never j
formally adnutted into rudence. We beheve that this omassion was due to inadvenence, as clained by MrP;
MIP's questions were directed at a PGAE witness but, because I:xh. T 1 is a Staff docunent. MIP deferred |

Iformally introducing at untd Staff witnesses were testifymg MF P neglected to miroduce it when staff witnesses
appeared several days laser. In any event, the PGAE witness's responses to questions provide an adequate basis |
for re(crencing the document herem. Sec. e x. Tr. 1844 45. lit 6162 (ortere). |
l'MI P Exhs. T-2 through T-4 were adnuned into evidence at Tr. 2051.

|
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could result from ar, accident. Among other matters, the EQ program includes
the determination of a " qualified life" based on expected service conditions and
identifying and implementing appropriate surveillance, maintenance, and pro-
curement requirements to ensure that EQ is maintained. PG&E Test. at 16-18,

- 79-81 (Ortore).
At DCPP, the qualified life of a safety component is based on the bulk

ambient temperature of the area in which the component is located. However,
k>calized temperatuxs may be higher than ambient temperatures as defined in the
" binders" that document the basis for the qualified life of each safety component.
Tr.1856-57 (Ortore).

In 1986-87, the Maintenance Department initiated the telatemp program,
a proceduralized temperature monitoring program for EQ equipment. This
predated NRC geocric correspondence (Information Notice 89-30, proposed
MFP Exh. T-1) that raised an issue regarding the potential impact of operating
temperatures on equipment performance and qualification. Tr. 2043 (Ortore).

As a result of this program, PG&E identified particular " hot spots" at
DCPP. It then contracted with Sargent and Lundy for a report to address

,

" hot spots" and the effects of localized temperatures on the qualified life of
EQ equipment. Through these activities, various " hot spots" were identified,
allowing calculation of a qualified life for EQ components based on observed
environmental conditions. Tr. 1853, 2043 (Ortore); MFP Exh. T-3.

He telatemp monitoring procedure is used principally by the Electrical
Maintenance Section at DCPP to monitor electrical equipment and hot spots.
PG&E has issued a procedure for impiementing that program, MP E-57.8A,
MFP Exh. T-2. Tr.1845, 2045 (Ortore); PG&E Test. at 81 (Ortore). The
procedure was last revised in 1992 (Tr.1891 (Giffin)). i

The list of components subject to the monitoring procedure does not include
all instrument and control (I&C) EQ equipment at DCPP. PG&E testified,
however, that most I&C equipment is, by design, located in areas that are low
in containment or outside the bioshield. Furthermore, most I&C components

,

are low-voltage, low-current equipment that does not generate significant heat. ;
As a result, most I&C equipment is subject to temperatures well below 120* j

and need not be included in the temperature monitoring program. Tr.1875,
2045-46 (Ortore). Further, DCPP is a very large and uncongested plant and '

this factor, along with other design features (e.g., ventilation, routing of power
cables), reduces the likelihood of hot spots. PG&E Test. at 80 (Ortore).

The Maintenance Department utilizes telatemp stickers to monitor local
ambient temperature at EQ components. Id. at 80-81 (Ortore). These stickers are
tabs with mylar faces that include squares with temperature-sensitive chemicals
which turn color when they are exposed to certain temperatures. He squares
record momentary peak temperatures at the point of installation. During
refueling outages, maintenance personnel read and record the data provided by
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the telatemp stickers, remove the stickers, affix them to data sheets, and apply
new stickers at each location. De temperature is recorded on a form. Tr.1846-
47,1855, 2041, 2N3 (Ortore); MFP Exh. T-2.

MFP asserts that the telatemp stickers generally give readings in 10 intervals,
and that when a window changes color, that means the component experienced
a temperature that was between the degree of the window and 9" higher. MFP
cites PG&E's testimony of the importance of applying conservatism in using the
telatemp readings and would have us assume that the safety component being
evaluated experienced the highest possible temperature that is indicated by the
changed telatemp sticker window. Thus, if the 150' window changed color,
MFP would assume that the component experienced a temperature as high as
159*, Tr.1861 (Ortore). PG&E's witness was not certain exactly how these
data would be used but agreed that conservative assumptions would require such
an interpretation (Tr. 1855,1861 (Ortore)).

De Staffinitially would have us ignore the documents on which MFP relies,
because of lack of adequate advance notice of MFP's intent to use them. Beyond
that, the Staff perceives no merit to MFP's claims premised thereon. For
the reasons outlined earlier, we are declining to ignore these documents. In ;

particular, we regard as sound MFP's claims that the documents have potential
safety significance that could have a material bearing on the adequacy of the
maintenance and surveillance program.

De temperature monitoring program provides PG&E with a system to
identify. my localized areas in which EQ equipment might be exposed to
temperatures in excess of the operating temperature previously assumed in
the qualified life calculations for that component. If monitored operating
temperature exceeds that previously assumed, it may be necessary to reduce
the component's qualified life. The qualified life of an installed component is
then based on the highest tempera'ure data, unless there is reason to believe that
a high temperature was on!y transitory. Moreover, in performing the qualified
life calculation, PG&E generally assumes that the highest temperature registered
on the telatemp sticker has been and will be the constant temperature over the
service life of the component. Tr. 1842-43, 2042-43 (Ortore).

He data gathered by the Maintenance Department are provided to the Engi-
neering Department, which, in turn, analyzes such data and determines whether
it is necessary to change the qualified life of EQ equipment. Information re-
sulting from engineering analyses is sent back to the Maintenance Department,
which has the responsibility to change out such equipment prior to the end of
its qualified life as part of the preventive maintenance program. Hus, calcu-
lation of the qualified life of EQ equipment is not a Maintenance Department
function, although ordering the repair or replacement of EQ equipment based
on recalculated qualified life is such a function. Tr. 1850-51, 2041-42 (Ortore).
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PG&E describes the telatemp monitoring program as confirmatory in nature.
In other words, it is not the principal means employed by PG&E to ascertain
localized peak temperatures. PG&E indicated that, since the original hot spots
were identified, it has seen very few changes in normal operating conditions.
Tr. 2G13 (Ortore).

MFP attempts to disprove this testimony by the telatemp data in MFP Exh.
T-4. For example, it claims that readings for selected valves and conduits
had temperature variations over a period of years as much as 69' (MFP FOF,
Tables A and B). MFP also introduced numerous data sheets into the record,
to demonstrate that telatemp stickers are sometimes destroyed upon removal,
hard to read, otherwise unavailable, or where there either were no telatemp
measurements or measurements were incomplete (Tr. 1882-84 (Ortore); MFP
Exh. T-4).

It demonstrated that there were no telatemp readings for certain components
or general plant areas, that readings of "N/A" or "NA" appeared on many data
sheets possibly indicating, according to the PG&E witness, that only one sticker
was found (when two were required), that a sticker was illegible, that there was
no sticker below, that a sticker could not be moved without damaging it, and
that many stickers could not be found (Tr.1887 (Ortore); MFP FOF, Tables A
and B).

MFP went on to assert that, although MP E57.8A generally requires stickers
for both the top and bottom of components, many of those dual stickers were
not present. It emphasized the importance of the dual-stider requirement by
demonstrating the considerable temperature variation that could occur between
the top and bottom of components. MFP claims that the problem dates from
1988, when the first telatemp measurements were recorded, to the most recent
refueling outages for each unit. In addition, MFP claims that an adequate
range of temperatures on stickers is not present, setting forth certain components
where four rather than two stickers should be used and others where the highest
temperatures recorded were not the peak temperatures, only the highest that the
stickers could record. j

Finally, MFP claims that the procedures for telatemp measurements are
confusing and hence inadequate. It cites the incomplete lists of equipment

i

to which the program applies (or is intended to apply), the limitation of '

the procedure to instructions for installation and removal of stickere without
sufficient guidance on how to record the data from the stickers onto the data
sheets. Indeed, one of the data sheets contains an explicit complaint that
" procedure should explain how to read stickers "

In short, some of MFP's claims are well founded. The Board finds that
PG&E's procedures for telatemp sticker installation are confusing, and that as a
result it is difficult to determine exactly where stickers should be installed and
monitored. The requisite terminology on data sheets is also confusing - e.g.,
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N/A or NA may refer to the fact that a new piece of equipment was installed,
or to the fact that a telatemp sticker was not found or could not be read. N/A
or NA on data sheets could also apparently mean either "not available" or "not
applicable." Tr.1886-87 (Ortore). The list of equipment in the applicable
procedure to which stickers are to be affixed is also not representative of all the
equipment to which stickers are attached (Tr.1882 (Ortore)). A failure to list a
temperature could mean either an erroneous listing or a failure of the temperature
to be high enough to warrant a listing (Tr. 1885-86 (Giffin)). Occasionally the
PG&E witness was not certain what a particular recorded number meant (Tr.

1889 (Ortore)).
We are also concerned about the level of accuracy of the telatemp measure-

ments, given the many instances in which PG&E recorded only one measurement
rather than the required two or, indeed, the four that should perhaps be available.
This pattern leads us to believe that, to the extent PG&E relies on the telatemp
program, systemic improvements should be made to reduce or eliminate such
inconsistencies.

In sum, it is fundamentally important that PG&E have an adequate program
for maintaining environmentally qualified safety equipment. This includes
monitoring equipment where temperatures are known to be high, to ensure that
the normal operating temperature is not higher than the conditions to which the
equipment was originally qualified. If it is, the qualified life may have to' be
reduced and the equipment replaced. The Board recognizes that the telatemp
program is confirmatory only. But to the extent it is used n monitoring these
localized high temperatures, it is deficient in that it is not being carried out in a
consistent and accurate manner and PG&E does not ha.' adequate procedures
to ensure that it can be carried out properly. To the extent of that deficiency,
MFP's assertion that PG&E's telatemp sticker program reflects a reduction in
contemplated safety margins ano a potential threat to essential safety systems is
well founded.

'Ihe documents relied on by MFP do not, however, constitute a sufficient basis
upon which to conclude that there is an overall programmatic deficiency in the
maintenance of EQ equipment at DCPP. As noted, the temperature monitoring
program is confirmatory in nature; i.e., it continually confirms the validity
of the input data used in qualified life calculations. The significance of any
imperfections in the data collection process will, to that extent, be alleviated.
Moreover, the exhibits are replete with examples where more than one telatemp
sticker is used on an EQ component. See MFP Exh. T-4. Where more than one
is required by procedures, however, those examples do not serve to ameliorate
the deficiencies outlined.

In conclusion, although the telatemp procedure is not per se required for
PG&E to conform to the EQ requirements of 10 C.F.R. 6 50.49, we believe
that where, as here, PG&E elects to utilize such a program as part of its
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maintenance / surveillance program, it must have adequate procedures (1) that
define all the equipment on which the stickers are to be utilized, (2) that set forth
the number and location of the stickers to be used for each piece of designated
equipment, (3) that specify the time, method, and precise nomenclature for

- recording the temperature data, and (4) that ensure that the information utilized
is not crToneous or misleading. To the extent PG&E places any reliance on
such a program (even if only confirmatory, as claimed), it should revise its
procedures to incorporate these changes. We are imposing orders for correction
to this effect.2"

2. Check Valves /IST Deficiency

MFP introduced several NCRs and LERs to demonstrate that PG&E's inser-
vice testing (IST) of check valves is deficient (MFP Exhs. 6-11,13). It claims
that, as a result, safety systems have been disahled or threatened (outline 1I.A),
that routine surveillances, tests, and inspectians at DCNPP are inadequate to
ensur; the continued safe operation of the plant (outline IV.C) and that pro-
cedures or work instructions for personnel are not adequate to ensure that work
activities are performed adequately (outline IV.E).

For many years, the ASME code did not require testing of leaktightness of
check valves if their position was normally closed (Tr. 602 (Crockett)). However,
on August 29,1988, the NRC issued IN 88-70," Check Wlve Inservice Testing
Program Deficiencies," to notify licensees of potential proliems with check valve
IST. NRC Generic Letter 89-04, " Guidance on Developing Acceptable Inservice
Testing Programs," dated April 3,1989, identified similar generic concerns and
required that implementing test procedures be reviewed and revised as necessary
within 6 months. The NRC was cor,cerned that check valves included in the IST

program were not always tested in both the open and closed positions and that ,

'

no reverse. flow operability tests were being performed on check valves other
than those used for containment isolation and reactor coolant system pressure
boundary isolation. MFP Exh. I1 at 2. PG&E initiated the review required by
the Generic Letter (MFP Exh.13 at 2).

MFP claims - accurately - that, as a result of PG&E's review, a multitude
of deficiencies in the check valve IST program have been (and continue to be)
identified. MFP FOF 98. The finding of these deficiencies does not, however,
denominate a current breakdown or failing in PG&E's maintenance program.
Rather, the NCRs and LERs cited by MFP demonstrate PG&E's attempts to
bring its own maintenance and surveillance procedures in line with recently
evolving Staff policy. As characterized by PG&E, the issue is generic. Tr. 603

20 We are here ingiosmg no condanms or guulehnes as to whether or how the Engineenng Depannent uses the
telaternp dala.
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(Crockett). Moreover, valves added to the list for testing had never been found :
to'be leaking. . Tr. 608 (Crockett). :Thus, PG&E's performance in this regard .

i
'

(appears to be adequate and cannot serve as a basis for either license' denial or
~

condhions.

4

E CsMr Fadures

: MFP introduced eviden'ce to the effect that there were five medium-voltage
cable failures at DCPP between October 1989 and March 1993 - 'three of

n which were on 4 kV cable and two on 12 kV cable - and it claims that PG&E's
- maintenance and surveillance program was not adequate to detect the degradation :
of this cable (outline 1!V.C). MFP FDF 1150,108,112. One of these failures .

. .~

was detected only by smoke occurring as a result of the failure. MFP Exh.15 -o

: at $! According to,MFP, an essential safety system is thus threatened (outline
: 11.A).

' MFP further asserts that PG&E has not identified the cause of the three
- !4 kV failures and cannot justifiably claim that they are random occurrences.

L MFP FOF 1115. MFP also fauhs PG&E for delay in replacing certain of these
cables and for replacing them with the same construction material, as to which

Fit' asserts there is some question of acceptability for the conditions under which
it is operadng. Id. 11119,126. These failures thus also represent an untimely'

. response to a maintenance problem (outline 111.A) and untimely detection and
correction of aging effects (outline Ill.C).

. . .

The five failures occurred in two separate sets of underground duct bank
~

conduits, between tha, turbine building and the intake structure. MFP Exh.15
at 3. The' Applicant assens first that there is no connection between the failures
of the 4 kV and 12 kV cables. See MFP Exh. 21 at 1-2. (Two of the three

' 4 kV cables are safety-related, whereas (,ne 4 kV ' able and both of the 12c
kV cables are not. MFP Exh.15 at 3; PG&E Test. at 108 (Ortore); Tr. 624
(Onore).)' It testified that two of the 4 kV failures were random in nature and
time of occurrence (October 29,1989, and May 3,1992), whereas one occurred
during a routine high-potential test dure' g a refueling outage (October 31,1992).

PG&E Test. at 108 (Ortore).
*

PG&E conceded that, at the time of the hearing, it had not yet completed
'its root-cause analysis of the 4 kV catile failures. But, it had ruled out certain
possible causes, including the chemical attack and degradation that had been.

? determined to have caused the 12 kV cable failures. Tr. 625 (Ortore); MFP
Exh.15 at 9. It also determined that the failed cables were of acceptable quality
and design for their specific applications and service conditions. Both the failed

;. - and certain unfailed sections of these cables have been replaced. PG&E Test.-
- at 110. In addition, because of defense-in-depth redundancy, the ultimate safety

'

significance of a 4 kV cable failure is likely not to be great.,

<,
"
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ne 12 kV failures occurred, respectively, in February and March 1993.
PG&E testified that both were the result of external cable degradation, caused
initially by exposure to an unidentified contaminant, probably a cleaning agent,
present in the underground conduits for the 12 kV cable. The contaminant was
carried within the conduit by water, which degraded the outerjacket of the cable,
exposing the copper shielding. He shielding was then attacked by chlorides in
saltwater present in the conduit, creating uneven electrical stresses on the cable
and thus causing a fault. PG&E Test. at 109 (Ortore); Tr. 649, 671 (Ortore).

He failed 12 kV cables and certain other sections have likewise been
replaced. In addition, PG&E found a contributory cause of these failures to
be inoperable sump pumps in the cable vaults. Prior to the 1993 failures, these
pumps were not included in the formal maintenance program. The pumps have
now been repaired and are included in the preventive maintenance program.
PG&E Test. at i10; MFP Exh.15 at 11.

With respect to the 4 kV failures, the Staff concluded that PG&E's responsive
actions were adequate and reasonably thorough. He Staff further concluded that
plant safety had not been significantly reduced by these failures, because of the
presence of other, unaffected cables for redundant safety-related pumps. Staff
Test., (f. Tr. 2159, at 10 (Narbut). With respect to the 12 kV failures, an NRC
inspection verified the repair of inoperable pumps, the initiation of preventive
maintenance for such pumps, and the replacement of all failed cable. He Staff
would have us find that, with the sump pump added to the maintenance program
and the cable replaced, it is unlikely that such a cable failure will recur. Staff
FOF 1-84.

We find that PG&E's responses to these failures were reasonable and effec-
tive. Even though not on safety-related cable, however, the fire resulting from i

one 12 kV failure appears significant, if for no other reason than that fires are !

per se hat.ardous. PG&E's corrective actions, approved by the Staff, eppear
adequate. |

|

.l. Wrong Si:e Motor Installed i
|

Premised on a PG&E draft NCR dated July 28,1993, MFP Exh. 24, NCR |
DC2-93-EM.NO31, together with related testimony, MFP asserts that, during |
a refueling outage, a 10 ft-lb motor was installed on a motor-operated valve ]
(MOV) rather than the required 15 ft-lb motor, that this mistake was caused by

,

'

multiple personnel errors, and that barriers designed to prevent such errors were
ineffective, evidencing a programmatic deficiency. MFP stresses that, although
installation of the wrong motor may be attributable to an isolated personnel error,
the failure of "not less than three other individuals" responsible for checking 1

the correctness of the installation cannot properly be so designated and, rather, |
is an indication of a programmatic deficiency in the maintenance / surveillance

1
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program. MFP further describes what it perceives to be the safety significance
of the erroneous installation. MFP FOF t 144-51. It categorizes the erroneous
installation as threatening an essential safety system (outline I.A), as a series
of personnel errors resulting in a breakdown of multiple barriers (outline III),
and as an example of a repetitive pattern of personnel errors which jeopardize
the safety of the plant (outline IV.D).

PG&E acknowledges the erroneous installation, claiming that an individual
preparing a work order to replace the motor on an actuator for a MOV made
an error in reading the motor size from a table and hence specified on the work
order an erroneous motor, which was later installed. Tt. 689-9u (Giffm). It
characterizes the incident as an isolated personnel error. PG&E FOF 1M-A21.
The Applicant as well as the NRC Staff, however, deny the incident's actual or
potential safety significance. Based on the NCR, they assert that, even with the
undersized motor, the MOV was able to shut under design-basis conditions and
thus would have performed its intended safety function.2i

As for corrective action, PG&E replaced the incorrect motor and checked
other similar motors to verify their correctness. It also counseled the work plan-
ner and the QC inspector involved with this event, communicated the importance
of self-verification to incoming persons through the electrical maintenance bul-
letin, and held meetings with electrical maintenance engineers to discuss the
importance of the engineer's responsibilities and expectations when they spon-
sor design control notices. MFP Exh. 24 at 1,6-8; Tr. 690-91 (Giffin, Vosburg).

It is clear to us that PG&E took appropriate actian to replace the hardware
involved, and to ensure that incorrect motors had not been installed elsewhere.
More important, the Applicant also took significant steps to alleviate the
maintenance deficiencies. That three individuals were responsible for four
personnel errors is not, however, reassuring.22

For these reasons, license conditions would not be appropriate. Nonetheless,
because similar incidents might well have safety significance given the wide
variety of parts in a nuclear facility that conceivably could be incorrectly utilized,
PG&E may wish to explore whether some systemic improvements could be
made in this area. Improvement might be particularly appropriate with respect
to the process of self-verification by installets. For example, perhaps the self-
verification process could require a second look by the installer at the design
change document, as well as at the installed part.

l

|

21 Mi P E2h N mi II: Staff I;oF 11-86. The NCR adJs. however, that "[i}t is not hkely that the valve would trip
the lorque switch at reduced vohage and with the Therrnal overload Device (roLD) sized for a 15 fi-Ib rnotor.
once it goes closed at would probably burn out the nuxor ilus would happen only after the valve had performed

,

its safety funcuon " '

22 gg p. idenu6 cat on of four separate endniduals (MLP FoF 1147) appears erroneous - the worker who faileds
i

the self-ident:6 canon appears to be the same as the installer. resulting in errors by three individuals. |
|
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S. Storage and Handling of Lubricants |

Relying on two NCRs, MFP asserts that failure to control lubricants is !

a recurrent problem at DCPP and demonstrates a deficient maintenance and
surveillance program. MFP FOF 1162. MFP categorizes the alleged deficiency
as an example of a previous corrective action that failed to prevent recurrence :

(outline 111.B) and as a repetitive pattern of personnel errors due to inattention (
to detail (outline 11V.D).

Specifically, MFP cites " unlabelled and mislabelled grease. guns and oil
pumps; cross contamination of greases and oils; the use of wrong oils; and ;

failure to maintain log books." MFP FOF 1152, citing MFP Exhs. 27 and 28. i

MFP notes that the issue was first identified in 1987, that additional problems !

occurred in 1991, and that, despite corrective actions, similar problems occurred
in 1993.

MFP asserts that PG&E received an NOV in 1987 for failure to comply ;

with the procedure governing control of lubricants. In 1990, the wrong oil .j
was added to the "hcater 2 drain tank pump 2-1." In 1991, the wrong oil ;

was added to a motor bearing.- Also, PG&E wrote an NCR considering other i

discrepancies in lubrication storage and handling. MFP further claims that, in
;1993, an incompatible oil was used to lubricate the auxiliary saltwater pumps [
and that the oil log book did not indicate where or when this oil was obtained. j
MFP Exh. 27. MFP attributes all these deficiencies to the maintenance and ;

surveillance program. I
'

De Applicant characterizes the problem (citing the same MFP exhibits)
as involving several minor lubrication control issues widely separated in time i

and dissimilar in nature. It claims that corrective actions have been adequate
and existing procedures sufficient. PG&E FOF R-A32. De Staff takes a
similar position. Staff FOF 11-91 through I-93. PG&E further disputes MFP's
claims of safety significance, terming them as based on extra-record speculation,
inasmuch as only small amounts of oil or lubricants were involved, with no
impact on equipment operability. The Applicant further points out that existing :

preventive maintenance tasks ensure that oil is periodically changed and sampled |
and that equipment is monitored for excessive wear. PG&E F0F 1R-A33. He i

Staff concurs. Staff FOF I-94. |
De Board here supports the position taken 'oy PG&E and the Staff, to ]

the effect that the incidents are essentially isolated and reflect no systemic
deficiency in the maintenance and surveillance program. ney represent neither
a recurrence of a previously corrected problem nor a repetitive personnel error.
Given that finding, as well as the circumstance that the amounts of oil or <

lubricants involved were small and could cause no operational impacts, we agree j
that the incidents lack current or potential safety significance. ;

|
:

:
I
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6. Fuel Handling Building

in order to ensure that all potential releases from the spent fuel pool are
exhausted through fuel handling building (FHB) exhaust filters, the fuel pool
area must be maintained at a negative pressure. MFP Exh. 39 (LER-89-019-00)
at 4; MFP FOF 1167. MFP has cited several instances in which the negative
pressure was not maintained adequately, and it attributes these instances to
inadequate maintenance or surveillance. MFP FOF 11170,173,177,181,184.
MFP categorizes these examples as ones where safety systems were disabled
or threatened (outline 11.A), as an untimely detection and correction of aging
effects (outline 111.C) and as an inadequate or improper surveillance (outline
11V.C).

Two instances in particular, both in 1991, were identified.22 De first was
discovered on January 18,1991, when the FHB ventilation system was declared
inoperable after failing to meet the negative 1/8-inch water gauge pressure
requirements specified in surveillance test procedure (STP) M-41. The STP
M-41 had last successfully been performed on September 1R,1989. and the
January 18,1991 surveillance was the routine 18-month fo!!owup surveillance.
MFP Exh. 39 (LER-89-019-00) at 2. The second occurred on August 7,1991,
when the Unit 2 FHB failed to pass STP M-41. MFP Exh. 38.

He root cause of the first of these events was determined to be "the
degradation of the FHB." Contributory causes were " dirty exhaust fan ducts,
failure to maintain a flow difference between the exhaust , ad supply flows of
19.8 percent, and blocking of a FHB exhaust duct." The root cause of the second
event was "an improper understanding of the required calibration frequency of
the supply fan inlet vane controller." MFP Exh. 38 at 1,11-12.

PG&E took corrective action for each of these deficiencies. Id. at 1. No issue
appears to be raised concerning the adequacy of any particular corrective action.
MFP, however, attributes the deficiencies to lack of an effective preventive-
maintenance program for the FHB. MFP FOF 170.

PG&E points out that in each instance the pressure was negative, although not 4

as negative as required, thus reducing (in its opinion) the safety significance of |
the incidents. PG&E FOF M-A41, citing MFP Exh. 38 at 2-3,13-14. De Staff 1

agrees. Staff FOF 1-95. However, PG&E acknowledged that its preventive- |
maintenance program covered FHB doors and ventilation system components |
but not the building as a whole.

With respect to the first instance, PG&E promptly investigated the situation,
determined the root cause, and implemented corrective actions. PG&E Test.
at 104-05 (Crockett). It determined that the cause of the deficient negative

23 MrP Lah 38. Docunents relaung to other IBB incidents were not adnutted, l'ecause they tmre no relanonslup
to nuuntenance or surveillance See Ts. 827 28
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pressure was the existence of small leakage paths into the building, resulting
from degradation of building siding and seals. This was an example of structural
degradation that was identified by PG&E and corrected. Tr. 807-08 (Giffin).

Corrective actions included scaling the leaks and re-siding both FilBs. Most
significantly, surveillance is now petformed within 7 days of any fuel movement,
rather than at the previously prescribed 18-month intervals. Tr. 812 (Crockett).

The second instance of reduced negative pressure tesulted from drifting of
the setpoint for the controller, increasing the supply flow into the FHB. MFP
Exh. 38 at 3. De drift was identified througis surveillance and later corrected.

Although the Applicant and Staff deny that these instances reflect any
deficiencies in the surveillance program - indeed, they credit the program for
detecting the instances of negative pressure - we find it significant that an
important corrective action was to increase the frequency of surveillances. To
that extent, the previous surveillance program did result in the untimely detection
and correction of aging effects (as claimed by MFP) and hence warranted
improvement. The prompt modification, however, demonstrates the strength of
PG&E's overall program. We find no evidence that would permit us to question
(as MFP does, at MFP FOF 1181) the adequacy of the current surveillance
program for the FHB.

7. Tests of Containment Personnel Airlock

MFP has identified what it describes as several missed surveillances of the
airlock door seals and portrays them as failures of the surveillance system. It
categorizes them as disabling or threatening safety systems (outline I.A) and as
examples of a repeat pattern ofinadequate performance of routine surveillances,
tests and monitoring activities (outline IV.C). MFP also faults PG&E for
minimizing the significance of the missed surveillances. MFP FOF $52.

The first two occurred on September 20 and 21,1990; another occurred
on April 25, 1993. In each case, a personnel airlock gauge was removed
(for maintenance) and later reinstalled, but required post-maintenance leak rate
testing within the period specified by the Technical Specifications was not
performed. MFP Exh. 42 (NCR DC2 93-WP-N025); MFP Exh. 43 (LER 2-
90 011-00); Tr. 830-32 (Vosburg).

MFP also cites a final missed surveillance that occurred on June 11, 1991
(but was not discovered and reported until September 27,1991). The LER states
that "[a] review determined that an acceptable leak rate test was not performed
following 17 containment entries during the period from June 11,1991, to
September 27, 1991." MFP Exh. 44 (LER l-91-016-00) at page numbered
I (2 of exhibit). The immediate cause of the missed surveillance was a faulty
solenoid valve, with root cause attributed to personnel error caused by inadequate
knowledge of the leak-rate monitor operation.
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The Applicant and Staff each treat the 1990 and 1993 incidents as separate |
and apart from the 1991 incident (which, as indicated above, was attributed to j

personnel error). Analytically, however, there appear to be more interrelation- ;

ships among all of the four separate incidents. 1

Thus, PG&E initially believed that the 1990 and 1993 incidents were also
the result of personnel error, it changed its opinion when it discovered what it
deemed to be faulty instructions to the workers who were servicing the gauge. i

Tr. 830 (Vosburg). And the 1991 incident, although attributed to personnel
,

'error, resulted in fact from deficient documentation - i.e., an inadequately
documented clearance to take the leak-rate monitor out of service for calibration.
h1FP Exh. 44 at 3 of LER (fourth page of exhibit).

Collectively, therefore, it appears to us that all of the incidents in question
may be properly perceived as resulting, not from individual personnel errors
but, rather, from less than complete instructional material fer those performing
the maintenance-related servicing or calibration. Improvement in the procedures
and associated instructions seems to be the proper corrective action and, indeed,
has already been implemented. MFP Exh. 42 at 9-10; MFP Exh. 43 at 1,6 of
LER (pp. 2,7 of exhibit); MFP Exh. 44 at 1,7-8 of LER (pp. 2,8-9 of exhibit).

Although these incidents all seem to have a bearing on the adequacy of
'

the maintenance and surveillance program, and although they have safety
significance, they do not appear analytically to cast any strong adverse inferences
about the program. In particular, corrective action apparently has countermanded
the seeming deficiencies that were brought to our attention. We thus decline to
include these instances among adverse information that would detract from the
sought extensions of the operating licenses.

One comment on " numbers" is, however, in order. The Applicant has char-
acterized these missed surveillances as among sixty-five missed surveillances
throughout the 10-year history of the facility and has compared that number to
the over 10,000 total tech-spec surveillances that take place annually. PG&E
adds that in 1992 it missed only three surveillances and in 1993, up to August,
it had missed only one. Tr. 836 (Crockett).

PG&E witnesses were questioned about the accuracy of these numbers,
given the statement in MFP Exh. 44 (quoted above) that a single missed
surveillance had resulted in 17 containment entries, each of which would require
a surveillance. They explained that missed surveillances were grouped by root
causes and that all stemming from the same root cause were considered the same
missed surveillance. Tr. 834, 836, 845, 848-53 (Crockett, Vosburg, Giffin).

MFP considers these statistics to be misleading. Tr. 853 (Curran); MFP FOF
t152,190. On the other hand, PG&E supported its methodology by explaining
that it helped it to gauge the effectiveness of its program, as well as to correct
the root cause of a missed surveillance. Tr. 846-47 (Vosburg). The Staff adds
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that industry and the NRC accept this practice as appropriate. Staff FOF I-108,
citing Tr. I149 (Crockett).

We agree that PG&E's methodology for counting missed surycillances is
appropriate, given the common industry practice. However, it might be wise for
PG&E to add, in the context of statements to other than industry or the Staff,
some explanatory preface to avoid the appearance of manipulating statistics to
make the record appear advantageous.

& Component Cooling Water (CCW) Heat Exchanger

The CCW system removes heat generated by various plant systems without
releasing radioactive material to the environment. The DCPP has four CCW
heat exchangers, two for each unit. Each CCW heat exchanger has 1237 tubes
approximately 35 feet long.

In March 1993, during a Unit 2 refueling outage, testing was conducted on
tubes in both Unit 2 heat exchangers. The testing was part of the ISI program
that looks at performance to identify and predict early if there is any degradation
of equipment. Tr. 857 (Crockett). Fretting was found on the outside diameter
of certain tubes, at the baftle plates. Tubes with damage greater than 20% were
plugged (i.e., removed from service), including ten on one Unit 2 heat exchanger
and several on the other. PG&E determined the root cause to be flow-induced
vibration on the tubes, and accordingly it also revised operating procedures to
address maximum flow limits. MFP Exh. 47 (NCR CC2- 3-TS-N017, Rev. 00,
June 15,1993).

'

MFP claims that testing is not being conducted with sufficient frequency, that
the ability of maintenance and surveillance activities to ensure the efficiency
of the CCW heat exchangers is questionable, and that the corrective actions,
maintenance, and design changes may have violated the original design criteria
by improperly extending the original design flow rate. MFP FOF 1203, 206,
211. MFP portrays this incident as representative of a maintenance problem
that has threatened or disabled essential safety systems (outline I.A) and as an ,

example of inadequate routine surveillances (outline IV.C). |
PG&E counters that the fretting was indeed detected through the surveillance

program, that frequency of inspection, which is determined on the basis of
expected wear and service life, is sufficient, and, in any event, PG&E is studying
whether increased inspections are warranted. Tr. 858 (Crockett). PG&E adds i

that it incorporated the design. basis maximum flow limits into its operating |

procedures. PG&E FOF R-A43, citing MFP Exh. 47 at 1. The Staff
stresses that PG&E identified the problem through its surveillance program, took
appropriate maintenance action, and is further studying the appro;>riate testing
interval. It regards the incident not as a weakness but a strength of the ISI

,

program. Staff FOF 11-109 through I-ill, j

|

:
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5 In evaluating this incident, we find no basis for suggesting that the surveil-
lance program was not properly implemented. The CCW heat exchanger tubes
were inspected when they were scheduled to be inspected. Indeed, there had;

been no previous finding of fretting on inspection of the Unit I tubes. 71. 863
64 (Crockett). We express no opinion, however, as to whether the inspection
interval was or is appropriate. He evidence of record does not suggest that
more frequent surveillances are clearly necessary (or, for that matter, clearly not
necessary).

Finally, no safety system appears to have been compromised - the regularly
echeduled testing is designed to detect this type of condition so it can be
corrected before tube failure (MFP Exh. 47 at 6) and it did so here. PG&E
is appropriately studying whether the frequency of testing should be increased.
Given the existing schedular surveillance requirements, we find no undue delay
- the condition was discovered 5 months before the hearing, witu no indication
that it had occurred earlier. In short, this incident does not reflect adversely on
PG&E's surveillance program.

9, Auxiliary Building Ventilaticn System Inoperable

On March 2,1993, maintenance personnel were preparing to perform a
preventive maintenance task relating to the Unit 2 Auxiliary Building Ventilation
System (ABVS), and a clearance was placed on the system. In subsequently
revising the clearance and implementing the work order, however, personnel
improperly closed the wrong damper, activating the ABVS logic to shut down
the only operable ABVS fan (the redundant fan was already out of service for
maintenance). PG&E prepared an NCR and a LER concerning this reportable
event. MFP Exhs. 49 (NCR DC2-93-MM N012 Rev. 00, dated June i1,1993)
and 50 (LER 2-93-002-00, dated April 5,1993); Tr. 881-83 (Giffin).

MFP claims that this incident demonstrates inadequate maintenance instruc-
tions and poor communication between maintenance and operations staff, creat-
ing an unacceptable safety risk (MFP F0F 1220), MFP designates the incident
as one that disabled or threatened an essential safety system (outline 11.A), as
indicative of insufficient communication between groups or departments (out-
line IV.A), and as an example of inadequate or improper surveillance (outline
11V.C). !

PG&E and the Staff regard this incident as an isolated personnel error
with no safety significance. His latter conclusion is based primarily on the
circumstances that limits set forth in 10 C.F.R. Part 50, Appendix A, General
Design Criterion 19, would not be exceeded within the time (2 hours) needed
to restore system operations, and that 24 hours is needed before any safety-
related equipment would be affected (the ABVS was out of service for only 15
minutes). MFP Exh. 49 at 8.
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We agree with MFP that the incident threatened a safety system, irrespective
of the circumstance that it did not last long enough to have immediate safety
significance. We also agree that the incident does to some degree represent an
inadequacy in communications between maintenance personnel and others. It
also reflects a personnel error, caused in part by insufficient instructions. We
note that corrective action to improve such instructions is being proposed. Given
these factors, we do not consider the incident to have sufficient significance
to undermine the effectiveness of the maintenance program. Nevertheless,
given the number of incidents reflecting inadequate communications between
maintenance personnel and other PG&E departments concerning maintenance-
related activities, we are directing PG&E to perform a study of this problem and
provide it to the Staff. In addition, although not warranting a license condition,
PG&E might also consider certain general improvements in the preparation of
instructions to maintenance personnel.

10. Restoration of Electrical Panels

MFP points to two incidents in 1993 (one in April, the other in May) involving
failures to return electrical panels to their original configuration following work-
related activities within the panels.24 On April 1,1993, the rear hinged panel
of the Unit i RHF panel was observed with no fasteners installed to secure the
hinged panel to the main panel. He fasteners were in a plastic bag in the bottom
of the RHF panel. The preliminary safety evaluation was "a potential loss of
seismic qualification that could have impacted the operability of vital 4 kV bus
F and its associated diesel generator during a seismic event." A preliminary
root cause was that responsibility for panel restoration was not assigned to any
of the groups performing concurrent work on the panel. The NCR referred to
several " previous similar events," one of which was a 1989 cvent to which MFP
alluded. MFP Exh. 52 at I,3,9.

De second event was reported on June 7,1993, but occurred earlier (i.e.,
investigative followups were under way as early as a TRG meeting on May
25, 1993). Covers were found not to have been installed on the hot shutdown

,

'

panel for both Units 1 and 2. De covers were observed to be lying in the
bottom of the back of the panel, and the mounting screws "were no where [ sic]
to be found." MFP Exh. 51 at 1, 2, /. The specified root cause was merely
a cross-reference to the other NCR and, thus, must be considered by us to be
identical.

24 MFP Exhs $1 and 52. Tr. 888-90 (Giffink Because of the sirmiariry of the inadems (in PG&E's viewL the
Apphcant is cancelhng Exh 51 and taking acuan under Exh. 32 Nonetheless. two separaic inadents did occur,
and the cancellanon of one of the NCRs represents only a bookkeeping convemence for PG&E. not a lowenng
of the sigsficawe of either modent (or of both conuJered collecuvely)
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Immediate corrective actions included (for the first event) replacing the
fasteners the same day they were discovered uninstalled and checking fasteners
in similar panels and (for the second event) reinstallation of the internal hot
shutdown panels. Further investigative actions were undertaken but not yet
complete at the time of the hearing. MFP Exhs. 51 and 52; Tr. 898 (Giffin).

MFP asserts that PG&E's previous corrective action failed to prevent recur-
rence of a similar event and that PG&E's safety analysis shows a misunder-
standing of or disregard for the safety principles underlying its maintenance
responsibilities. MFP FOF 1 227, 231. Mi P categorizes these incidents as
involving safety systems being disabled or threatened (outline 11.A), inadequate
or incorrect analyses of safety significance (outline 11.B) and previous correc-
tive acticn failing to prevent recurrence (outline II.B), and as an example of
insufficient coordination between multiple groups (outline IV.A).

PG&E determined that both incidents had no safety significance - the first,
because the bus and associated diesel would in any event have been operable
befose and after a postulated seismic event, and because of redundancy, and the
second because the as-found condition did not impact safety given other fire-
protection features of the plant. PG&E FOF 11M-A61 and M A62, ciring MFP
Exhs. 51 and 52. PG&E acknowledges that corrective action is still ongoing.
Tr. 898 (Giftin). He Staff asserts that the incidents do not rise to the level
of a fundamental flaw in the maintenance program and, in addition, would
discount MFP's findings in this regard as speculative and not supported by
expert testimony. De Staff also observes that PG&E's root-eause analysis and
corrective actions are ongoing. Staff FOF I-119 through I-121.

In our opinion, there is no basis for concluding that a safety system was
disabled or threatened, even though the practice of failing to restore equipment
being serviced to use could analytically be deemed significant. Further, this is
not an example of an inadequate or incorrect analysis of safety significance -
the analysis is still under way, and no evidence suggests that final resolution
has been unduly delayed. Finally, the 1989 and 1993 incidents are too disparate
in time for us to conclude that the 1993 incidents resulted from a failure in the
1989 corrective action.

We agree with MFP, however, that the incidents are examples of msufficient
coordination between multiple groups. This deficiency has appeared in several
other cited incider,ts. Although not sullicient to undermine the adequacy of the
maintenance system, this is an area calling for additional corrective action. We
are encouraged that PG&E is studying this problem, but we nonetheless are
directing that this general area be included as part of PG&E's communications
study that we are directing, with a report to be furnished to the Staff.
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11. Containment Equipment Hatch

On March 12,1993, the Unit 2 equipment hatch was observed to be not fully
closed, during a core offload, thus violating a technical specification. PG&E
submitted an LER to the Staff, as required. MFP Exh. 54 (LER 2 93-003-
00, dated April 5,1993). The Applicant also prepared an NCR recording the
event, its significance, and corrective action. MFP Exh. 53 (NCR DC2-93-MM-
N013 00, dated May 28,1993).

MFP claims that, despite a previous event and an NRC information notice,
. the maintenance procedure and personnel preparation were not adequate for the
hatch closure activity. MFP FOF 1238. MFP categorizes this incident as one
where safety systems were threatened or disabled (outline 11.A), where previous
corrective action failed to prevent recurrence (outline 11.B) and as an example
of personnel error resulting from inadequate procedures (outline IV.E). The
Applicant and Staff each regard the incident as an example of isolated personnel
error not reflecting any systemic maintenance problem. PG&E FOF 1M A66;
Staff FOF 11-125.

We agree with MFP that the incident had safety significance: the gap in
the cover could, during fuel movement, permit a gaseous release of radioactive
material to the atmosphere if an assembly were dropped. Tr. 903 (Giftin). We
also perceive the incident to represent, as claimed by the Applicant and Staff,
an isolated personnel error. We disagree with MFP's characterization of the
incident as reflecting previous corrective action that ' ailed to prevent recurrence.
Although a previous similar event had occurred 10 years earlier (in 1983), the
lapse of time is sufficient to assume that the two personnel errors are unrelated.

Finally, there is some ambiguity in the record as to whether the 1993 error
resulted from inadequate procedures. PG&E states that "[t]he procedure was
adequate, the journeyman did not follow it." Tr. 904 (Giffin). But PG&E is
modifying the procedures to require independent inspections of the closure from
both inside and outside the containment. Tr. 904-05 (Vosburg). This appears to
us to represent an improvement to already adequate procedures and not a reason
to fault the maintenance program.

We note that we believe that it would be impossible to eliminate all personnel
errors, as highly desirable as such a result might be. We here find not that
personnel can never commit errors with significant safety consequences, or that
PG&E did not commit such an error here, but only that there , pears to be no

i programmatic reason at DCPP for errors such as this to have occurred. We offer
no magic solution to this endemic problem.

<

j
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12. Manual Reactor T ip Caused by failure of a Fusefor the
Rod Control System

As set forth in NCR DCl-91-EM-N(M6, dated June 10,1991 (MFP Exh. 56),
on April 24,1991, plant operators initiated a manual reactor trip to terminate an
increase in reactor power, caused by a failure of the rod control system which
rendered manual control rod movement inoperable. The immediate cause was
failure of a fuse in the bus duct disconnect to the rod control power supply
cabinet. Investigation disclosed that twelve of fifteen fuses in similar locations
were of the wrong type All such fuses were to have been replaced with newer-
design fuses. PG&E had submitted an LER to report this event to the Staff.
MFP Exh. 55 (LER l-91-008-00, dated May 23,1991).

MFP asserts that PG&E's previous correctise actions were ineffective and
failed to prevent this event. MFP TOF 1245. It categorizes *.he event as one
where safety systems were disabled or threatened (outline 11.A), where previous
corrective action failed to prevent occurrence (outline II.B), and as a personnel
error due to failure to follow procedures (outline 11V.D.)

PG&E acknowledged that the failed fuse was of an old style with known
reliability problems that was to have been replaced in 1989. It also acknowledged
a personnel error in that the wrong fuses hM been replaced. Follow' g the trip,m

PG&E took steps to replace all of the t,us duct fuses for the Unit I rod drive
control cabinets, as well as other corrective actions. It considers the matter
resolved, with no recurring maintenance problems indicated. PG&E FOF M-
A68, citing MFP Exh. 56 at I,4,7,10. The Staff essentially agrees, perceiving
no matter generally relevant to PG&E's surveillance and maintenance program.
Staff FOF 1-127.

In our view, MFP is correct in its characterization of this event. The failed
fuse had safety significance, it was supposed to have been changed and was
not, and, predictably, it failed. Indeed, the wrong fuse had been changed.
Although these errors were eventually corrected, the situation does constitute
poor maintenance performance. Nonetheless, adverse circumstances do not
appear to be recurring with safficient frequency to disqualify the maintenance
program or suggest a readily apparent remedy. We thus merely observe that
continuous vigilance and attention to detail is a worthwhile goal that management
should strive for in imphementing its maintenance and surveillance program.

13. Limitorque 2 FCV 37 Failed to Close

During a routine surveillance procedure in January 1993, one Limitorque
motor-operated valve (2-FCV-37) failed to close on demand from the control
room. MFP Exh. 57 at 34. The cause of the failure was determined by PG&E
to be a quad ring incorrectly installed during a 1990 maintenance overhaul of
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the operator, caused by an installation procedure that did not give adequate
,

guidance to the workman. Tr. 913-14 (Giffin); MFP Exh. 57,
MFP would have us find that PG&E failed to perform adequate maintenance

on two valves and did not identify the problem in a timely way. MFP FOF
1260. It categorizes the incidert as a pattern of responding to maintenance
problems in a lax manner (outline III.A), as untimely detection and correction of
aging effects (outline II.C), as demonstrating a pattern of creating undetectable
failures through improper maintenance (outline 11V.B), and as an example of
inadequate procedures or work instructions (outline 11V.E).

In contrast, PG&E and the Staff portray the incident as an example of the
IST/ISI test program performing as intended. PG&E FOF 1M-A69; Staff
FOF 1-128. They stress that PG&E, in developing its NCR, determined the
root cause of tht, error and thereafter instituted corrective action, returning
the component to service and revising the maintenance procedure to provide
additional guidance. PG&E FOF 1M-A71, in addition, they note that the other
"similar" incident referenced by MFP was not related to maintenance and had
a different root cause.

We agree with PG&E's description of this incident as only a " single isolated
event." /d. Both the problem and its resolution appear to be adequately
covered by the liCR. This does not significantly detract from the adequacy
of the maintenance program. We are somewhat concerned, however, about
the adequacy of work instructions, a problem that is repeated in several of
the incidents before us. In our opinion, but only as a suggestion ticcause no
Board order would be warranted here, PG&E should consider whether improved
systemic procedures could generally improve the adequacy of work instructions. I

!
l

N. Safety injection Emergency Core Cooling System (ECCS) 1

Accumulator Tanks

This incident concerns the discovery by PG&E of indications of intergranular
stress corrosion cracking (ISCC) in the Safety injection ECCS accumulator
tanks in both Units I and 2. Relying on a 1993 Staff Inspection Report (MFP
Exh. 59, IR 93-08), together with a voluntary LER and a report of PG&E's
Onsite Safety Review Group (OSRG) (MFP Exhs. 60 and 61), MFP claims
that PG&E's response to NRC Information Notice 91-05 was untimely and
inadequate, that PG&E is not certain about the no:.zle material used, and that
financial considerations influenced PG&E's decision to delete its corrective
action to replace all possible nozzle devices and piping in Unit 2 during its ,

5th refueling outage (2R5). MFP FOF 1267,272, and 276. |

The LER relied on by MFP lists three instances in 1985 when ISCC in the
Unit 2 accumulator nor.zles was detected, two instances in 1986 and one in
1991, also in Unit 2, where ISCC was detected, and one in 1992 where ISCC
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was detected in Unit 1. MFP Exh. 60 (LER 2-87-023-01) at 4 (of LER). The
record also reveals that all the defective nozzles were replaced but, because of
cost considerations and schedule impact, PG&E elected not to replace all such
nozzles. MFP Exh. 61 at 2.

MFP characterizes the deficiencies as disabling or threatening safety systems
(outline 11.A), as representing untimely corrective action (outline II.A), as
examples of previous corrective action that failed to prevent recurrence and of
untimely detection and correction of aging effects (outline III.B. II.C), and
as an example of PG&E decisions regaiding what is needed to maintain the
plant in a safe condition being unduly influenced by financial considerations
(out'ine 11V.G). For their parts, PG&E and the Staff portray the incidents as a
maintenance program performing as it should -in PG&E's terms,"an operating
experience that was thoroughly addressed by PG&E." PG&E FOF 1M-A72. See
also Staff FOF 111-132 through I 135.

As stressed by the Staff and as reflected in the record, when small nozzle
leaks were first detected in 1985-87, PG&E identified and successfully repaired
or replaced all leaking nozzles. The frequency of surveillance inspections was
also increased. PG&E further cut out several nozzles for metallurgical analysis.
Analysis demonstrated that crack propagation was from the inside and thus not
from exterior corrosion. Staff FOF 11-133, citing MFP Exh. 60 at 3 and Tr.
934 (Crockett). Thereafter, following Staff issuance of Informatior Notice 91-
05, concerning the possibility of ISCC in accumulator tanks, PG&E performed
further inspections and discovered several other indications of cracking, which
were repaired.

With respect to this incident, we agree with the Applicant and Staff that the
maintenance and surveillance program performed appropriately. As the Staff
asserts, PG&E has been investigating the issue since its initial identification and
has implemented appropriate corrective maintenance and increased surveillance.
It has committed to an enhanced periodic inspection program for accumulator
nozzles. Staff FOF I-135, citing Tr. 939-41 (Crockett) and MFP Exh. 60 at
8. Although the matter does have safety significance, as claimed by MFP, there
is no evidence supporting the claims that PG&E was slow to initiate corrective
action, that its attempted corrective action was unsuccessful, or that PG&E fails
to know the composition of the nozzles.

Further, the financial claim (MFP FOF 276-278), based on assertions
that PG&E elected to repair or replace defective nozzles rather than replace
all of them (as it had considered doing) because of cost and the structure of
California's rate system in dealing with maintenance costs, is not appropriate
for us to consider at this point. No systemic compromise of safety standards has
been demonstrated, and there is no evidence that, because of California's rate
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system, PG&E is cutting corners on appropriate maintenance or surveillance
activities.2s

In short, we concur with the Staff assessment of the examination program
for the accumulator tanks, "not only was it acceptable, it was considered very
good work to be looking this hard and finding these things and fixing them."
Tr. 2178 (Miller).

15. Corrosion of ASW Annubar, DFn, and CO Piping2

This issue concerns corrosion in three types of underground piping: the
diesel fuel oil (DFO) line for Unit 2; fire protection carbon dioxide (cardox)
piping in Unit 2; and ASW annubar piping (in the form of a 11/2-inch hole).
Corrosion on the DFO piping was first observed in 1990; on the ASW annubar
piping in June 1992; and on the cardox piping in January 1993. The corrosion
on these three different pieces of equipment is related because of the similar
location of the pipes - all of them are located below ground in a concrete
trench on the west end or sea side of the turbine building. After each discovery,
PG&E initiated corrective action. MFP Exhs. 62,63,64,64A; PG&E Test. at
99 (Crockett); Tr.1059 (Crockett).

MFP claims that corrective actions taken after discovery of corrosion in the
DFO piping in 1990 were ineffective and failed to prevent further degradation;
that PG&E's maintenance and survelilance program was not adequate to detect
and sufficiently control the extensive corrosion that has occurred in the pipe
trench /pipeway; that there was inadequate initial application and maintenance
of the coal ta. protective coating that was intended to prevent corrosion on the
piping in the trench /pipeway; that the trench /pipeway was not maintained in
an adequate manner to prevent the accumulation of water; that PG&E has been
unacceptably slow to respond with corrective actions to alleviate the corrosion of
pipes in the pipe trench /pipeway; and that PG&E's proposed corrective actions
are unsubstantiated and should not be considered in this process.

MFP goes on to assert that PG&E determined that the DFO and ASW an-
nubar piping remained operable despite the corrosion; that PG&E instituted
compensatory measures to compensate for the inoperable cardox system; and
that PG&E's operability / compensatory determination, however, is not an in-
dication of an effective maintenance and surveillance program but rather an
indication that PG&E was lucky this time. Further, MFP asserts that PG&E's |
failure to prevent the accumulation of water in the trench /pipeway contributed

23 We also note that PG&E tesuhed that *;We don't put off required maintenance. This was evaluated. it was
deternuned that we dsdn't have to do thss [ full replacenent] at that tmr and we dadn't. instead of gomg
with a plan that would automaucaHy just replace all the nonles we had prepasanons to inspect . . all of the.

roules, and replace them af necessary." 1r. 94c Wilfin. Crocketti
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to the development of corrosion on the various pipes and is similar to its fail-
ure to maintain sump pumps in the vaults; and the submergence of the cables
contributed to the severe degradation and eventual failure of the 12 kV cables
(see item 3, above). Finally, MFP portrays these developments as an example
of inadequate coordination between maintenance and operations personnel.

MFP categorizes these claims and assertions concerning underground corro-
sion of piping as disabling or threatening safety systems (outline I.A), as an
example of responding to maintenance problems in a lax and untimely manner
(outline II.A), as an example where previous corrective action failed to pre-
vent recurrence (outline 111.B) and of untimely detection and correction of aging
effects (outline 111.C), and as an example of ocficient communication and co-
ordination between different groups of individuals and/or departments (outline
11V.A). Finally, the corrosion is attributed to inadequate procedures or work
instructions (outline 11V.E).

PG&E characterizes these incidents as " operational experience with equip-
ment that is well within the scope of PG&E's maintenance and surveillance
capabilities." It goes on to observe that the maintenance and surveillance pro-
gram " functioned to find deteriorating piping and then to replace the piping with
upgraded design, materials or construction techniques." PG&E FOF M-A76.
It acknowledges, however, that its 1990 correc:ive actions with respect to the
DFO piping corrosion may not have been adequate. "If we had done more then,

we may have been able to do something to alleviate the situation." Tr..

1070 (Giffin).d The Staff stressed that the 1990 actions were "not sufficiently
comprehensive or conservative to prevent recurrence" but added that, "while
further actions arguably could have been taken in 1990, in the vast majority of
cases in which a problem has been identified, PG&E has taken prompt action
commensurate with safety significance." Staff FOF 11145, citing Staff Test.,
ff. Tr. 2159, at 13.

Discovery of the DFO corrosion in 1990 arose from normal surveillance. As
corrective action, PG&E repaired the pipe coating and increased the frequency of
surveillance. Later inspections, however, revealed further corrosion in the DFO
lines as well as the other piping. Eventually, PG&E instituted a corrosion task
force, comprising a multidisciplined organization from engineering to review the
material condition throughout the plant of any piping that may be susceptible to
corrosion. Tr.1062 (Crockett). PG&E is also looking at the design of the trench
in which all three types of pipes were located and is changing the location of
the DFO piping in the trench to minimize its exposure to standing water. The
cardox piping is being removed from the trench completely and routed within
the turbine building. Tr.1084 (Giffm, Vosburg).

"See alw MFP Enh 64 A at 14 ("the previous corrective actmns were ineffective " at 3)
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We here find no fault with the surveillance program - it discovered the
problems and none of the pipes were ever inoperable (although conservatively
some of the ASW piping was declared inoperable pending further review). Tr.
1085-86 (Vosburg). The maintenance program for repairing the DFO pipe
in 1990 fell short but now appears to be addressing the corrosion problem
adequately -i.e., the broad-based task force, which is studying the " big picture"
(Tr.1088 (Crockett)), appears to be an acceptab!c approach to the overall
problem. Improvements in surveillance procedurer, have also been implemented,
to facilitate discovery of corrosion in underground piping. Tr. 1076-77 (Giffin).

Thus, we agree with MFP that the corrosion has safety significance and
that PG&E's initial corrective action (for the DFO piping) fell short. We
also agree that communications between various departments could have been
improved. But the current program appears to be following a technically
acceptable approach and is likely to represent a permissible means for developing
an appropriate program for dealing with underground pipe corrosion for the
extended terms of operation. Upgraded surveillance procedures have already
been instituted, and one type of piping is being moved to another location. In
short, we will not disqualify the maintenance program for past shortcomings
that appear to have been recognized and, in our view as well as that of the
Applicant and Staff, corrected. We are, however, including this incident as
one of those that requires PG&E to perform a study, to be provided the Staff,
concerning upgrading of interdepartmental communications for maintenance-
related activities.

16. Control of Measuring and Test Equipment (M& TE)

Technical specifications for the DCPP provide that there be approprL
procedures to ensure that tools, gauges, and other measuring and testing devices
be properly controlled, calibrated, and adjusted at specified periods to maintain
accuracy. MFP Exh. 66, Enclosure 1, at 1. PG&E has established such
procedures.

In a February 1991 inspection, the Staff found both deficiencies in the |
1M&TE piograms and that PG&E had previously identified deficiencies but had

not aggressively corrected them. MFP Exh. 69; PG&E Test, at 102 (Giffin).
These deficiencies resulted in a singie (non-escalated) NRC enforcement action
(Severity Level IV violation). MFP Exh. 71.

MFP asserts that the identified M&TE problems are longstanding, recurring,
and continuing, that PG&E's maintenance and surveillance organization failed to
respond promptly to the deficiencies, that corrective actions taken by PG&E were
ineffective to prevent recurrence, that PG&E management was insufficiently
involved in the resolution of the M&TE deficiencies, and that the recurring
deficiencies have safety significance. MFP FOF 11 318, 323, 329, 338, 345.
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MFP categorizes the activities as disabling or threatening safety systems (outline
11.A), as indicating a pattern of responding to maintenance problems in a lax
and untimely manner (outline 111.A), as previous corrective action that failed to
prevent recurrence (outline 111.B) and as insufficient management involverront
(outline 11V.A), and of personnel error due to inattention to detail and to failure
to follow procedures (outline IV.D).

PG&E acknowledges the previous enforcement action and the failure of cer-
tain of the corrective actions previously taken. But it maintains that it has taken '

further corrective action, as to which MFP has not indicated any deficiencies. It
suggests that current deficiencies are minor paperwork discrepancies that must
be differentiated from the earlier, more serious problems, ne Staff similarly
believes that the ongoing corrective actions will be effective. The current NRC
Staff senior resident inspector testified that she is satisfied with the current
M&TE program based on her own in-depth inspections. Tr. 2192-94 (Miller).

It seems clear that, in the past, there were both problems with the M&TE
program and with maintenance activities designed to alleviate those problems.
The record also establishes that the ongoing program appears to be working
satisfactorily. That being so, it cannot conclusively be asserted that it casts
doubt on the current or future maintenance program. Indeed, it may perhaps
be validly claimed that the Staff's enforcement action is producing its intended
result. in any event, the evidence of record concerning M&TE problems fails
to establish significant weaknesses in PG&E's current maintenance program.

17. Centrifugal Charging Pump 21; Degraded Coupling

On June 30, 1992, an increase in vibration on centrifugal charging pump
(CCP) 2-1 was identified by PG&E Predictive Maintenance (PM) personnel,
investigation into the cause included taking a gear lube sample from the motor-
to. speed increaser coupling. During the sampling process, the coupling sleeve
on the speed increaser side of the pump was found to be stiff due to hardened
lubricant. The sleeve was subsequently freed and a work order was issued to
replace the coupling prior to any failure of the equipment. The maintenance
organization initiated an NCR on July 1,1992. MFP Exh. 73.

De Technical Review Group (TRG) for this NCR concluded that the root
cause of the problem was inadequate motor alignment criteria stemmi..g from
ambiguous vendor information. Contributing causes related to inadequate
lubrication were also identified. His was the third occurrence involving
vibration of CCP 2-1, (However the NCR reviewed only one previous incident
involving excessive coupling wear that occurred in 1989.) The cause of
excessive coupling wear in the 1989 incident was misalignment of the motor
with respect to the speed increaser. The role of inaccurate vendor information as
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a toot cause was not recognized in the analysis of the 1989 event. Tr. 1120-24
(Ortore).

He TRG met five times in the year following the issuance of the NCR. The
Group addressed such matters as corrective actions, investigative actions, actions
to prevent recurrence, and additional prudent actions. He TRG also considered
previous similar events and operating experience at other plants. Closure of the
NCR was achieved on July 7,1993.

The foregoing facts are not in dispute rnd the parties differ only as to the
inference about the predictive maintenance program that should be drawn from
this incident. MFP urges the Board to find that the maintenance program is
deficient because previous corrective actions should have prevented recurrence
of this event, but failed to do so (outline 111.B) because the program includes
deficient procedures or work instructions (outline 11V.E) and because the
program for detecting manufacturing deficiencies or internal defects did so only
by chance and should have identified the deficiencies before they became self-
evident (outline IV.F). MFP FOF t 350-353. PG&E and the Staff argue
that this incident is evidence of the effectiveness of the company's predictive
maintenance program because the degraded condition of the coupling was found
before any pump failure occurred. Tr. 1120-21 (Giffin; Ortore); PG&E FOF
11M-A88-89; PG&E Reply FOF 11R-A63-64; Staff FOF 111-154 through I-
156.

The Board concludes that the degraded condition of the coupling was found
and repaired before any equipment failure occurred and that the inspection was
conducted as part of the company's systematic preventive maintenance program
(PG&E Test. at 38-40 (Ortore); Tr.1121 (Ortore)), which we further conclude
functioned effectively in this instance. We base our conclusion not only on the )
circumstances of detection and correction of the degraded condition but also |
on the systematic efforts of the Technical Review Group (TRG) to investigate !
the incident, find root causes, and develop remedies that could prevent future '

occurrences. MFP Exh. 73 at 9.
He TRG investigation revealed that similar degradation had occurred in 1989

on the same pump and that corrective actions for that event had not prevented ,

recurrence. In both cases the root causes were attributed to inadequate alignment |

criteria; however, in the earlier case it was not recognized that inadequate vendor |
information contributed to the problem. We have no record basis that might

|
show that the 1989 analysis was lacking in diligence or that it resulted from '

some weakness in the PG&E maintenance program. The self-critical disclosure
of the 1989 results indicates strength in the program because it contributed to a
deeper analysis of root causes in the later analysis.

The discovery and correction of the latest pump problem together with the
analyses made by the TRG over a period of nearly 1 year to identify root causes
and preventative measures appear to the Board to have been both reasonable
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and effective. We rely on the NCR itself for this conclusion since there is no
evidence of record to support a finding of weakness in the maintenance program.
MFP's assertion (FOF 1 350-351) that the company should have done better
based on prior experience is therefore unsupported and we reject it. We find that
PG&E's detection, correction, and technical analysis of the degraded coupling on
the centrifugal charging pump is substantial evidence of a properly functioning !

maintenance program at the plant.

18. Unit Shutdown Due to Inoperable liigh Pressure Turbine Stop Valve

Circumstances related to the failed turbine stop valve are set forth in LER 2-
92-003-01 (MFP Exh. 74). MFP relies on the L,ER and testimony of PG&E
witnesses to support its allegation of improper maintenance. There is no
controversy among the parties regarding the facts of the valve failure, however.
Accordingly, we adopt, with minor modifications, MFP FOF 11354, 355, and
356 in the following paragraph as an accurate factual summary of the event.

On March 22,1992, a manual shutdown was commenced for Unit 2 when
PG&E determined that one high-pressure turbine stop valve (FCV-144) was
inoperable. FCV 144 is a hydraulically actuated swing check valve that protects
the high-pressure turbine from overspeed. PG&E disassembled FCV-144 and -

determined that "the nut that retains the valve disc to the valve swing arm had
disengaged from the disc stem, allowing the valve disc to become separated
from the valve swing arm." When the valve separated from the swing arm it
caused a partial blockage of steam flow through the Main Steam Lead. PG&E
has been unable to identify the root ca'ise of this equipment failure. It postulates
two modes of failure: (1) unscrewing of the nut off the stem; or (2) a failure
of the nut / disc stem threaded joint. MFP FOF 354-356.

MFP requests the Board to find that "PG&E may have caused an undetectab!c
failure through improper maintenance." PG&E responded that the immediate
cause of the inoperable valve was equipment failure, and that neither the LER
nor the testimony of record attributes this problem to a maintenance deficiency.
MFP Exh. 74; Tr.1126-27 (Vosburg). The NRC Staff sees no programmatic
deficiency. NRC Staff FOF I-159.

In our view, the record does not support MFP's belief that the valve failure
was caused by a maintenance deficiency. The root-cause analysis points either to
unscrewing of the nut off the stem holding the disc, or to stripping of the threaded
joint possibly due to buffeting of the disc in the steam flow. MFP Exh. 74 at
3; Tr.1133-34 (Giffin). Moreover, no " undetectable failure" occurred.:' The

27 MEP has not nmde clear how a nuuntenance program could be improved to pernut the detecuon of" undetectable
f;ulures."
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valve failure was detected by a rapid load reduction in power of approximately
101 Rus the valve failure was self-disclosing.

De root causes of failure are likely traceable to manufacture or original
installation of the valve. Tr. I133-34 (Giffm). Prior maintenance and inspection
of the valve, however, did not disclose any abnormalities that might have warned
of potential failure. IIad degraded conditions stemming from either possible
root cause been present on inspections prior to the failure, they could have (and
should have) been detected. Although the valve was manufactu.ed and set up by
Westinghouse, which performed at least one prior inspection during an outage,
degraded conditions were not discovered prior to failure. Tr. 1131-32; 1134-36
(Giffin). The record does not disclose whether degraded conditions were present
but not observed on initial installation or on a prior inspection or whether they
developed during subsequent operation liowever, PG&E has now established
enhanced inspection programs specifically to detect possible failures stemming
from either of the root causes that have been identified from this event. Tr.
I134 35 (Giffin).

Here are eight such valves in the two units at Diablo Canyon. The failure
described herein is the first of its kind in the life of the plant. Inspection of
the seven valves that did not fail did not disclose any abnormal conditions. Tr.
I128-29 (Vosburg). The Board concludes that this failure was isolated and that
no adverse inference about the PG&E maintenance program can be drawn from
it.

Fur all of the foregoing reasons, we reject MFP's assertion (outline IV.B)
that this failure supports a Feneral conclusion that maintenance activities may
cause undetectable failures and future safety problems. We also reject MFP's
assertion (outline IV.F) that PG&E generally lacks an effective program for
detecting manufacturing deficiencies or internal defects for the same reasons.
MFP FOF S 47-48,57-59.

19. Diesel Generator 1-2 Failure to Achieve Rated Voltage

On December 29, 1992, diesel generator (DG) 2-2 was subject to a post-
maintenance test. The DG started but did not load because the generator did i

not achieve rated voltage. MFP Exh. 75 at 1; MFP Exh. 76 at I; Staff FOF !

l-160. PG&E determined that the failure to load occurred because all four
generator slip ring brushes were out of position after maintenance had been
performed. PG&E found that the mispositioning occurred inadvertently when
a mechanical maintenance worker loosened some mounting bolts to conduct an
inspection of the generator shaft, rotated the shaft manually, and then relightened
the bolts without inspection of the position of the brushes. MFP Exhs. 75,76;
Tr.1139-40 (Giffin). The immediate cause for this event was personnel error. i

Tr. I139-40 (Giffin). The root cause was inadequate electrical information
]
l

i
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being supplied to the rnechanical technician. MFP Exhs. 75,76; Tr.'1141-43
(Giffin). Corrective action was taken to revise the maintenance manual for the
DGs to advise technicians on how to prevent recurrence of the error. When
the generators are involved in maintenance, procedures will also be revised to
involve electrical technicians. Tr.1144 (Giffin).

. MFP requests the Board to find the maintenance program defective because
the error outlined herein demonstrates inadequate procedures and a lack of
communication or supervision among electrical and mechanical maintenance
personnel. MFP FOF 1 362-368. The Appiieant asserts that this incident is an
example of how a maintenance program should work and that MFP's conclusion
that the program is globally defective because procedures had to be improved
is unwarranted. PG&E FOF M A94. The Staff sees no programmatic defect
because, even though the error occurred, it was found by surveillanc; and PG&E
took corrective actions. Staff FOF 111-162, I-163,1-164.

Errors in maintenance and communication occurred as asserted by MFP;
however,its exhibits and PG&E testimony show that PG&E's surveillance was
effective, that it analyzed the problem, and that it took corrective action which
appears reasonable and effective. MFP Exhs. 75,76; Tr. I142-44 (Giffin). MFP
has not controverted this aspect of the exhibits and testimony. Because the errors
found here have been effectively analyzed and corrected, this indJent cannot ;

serve as cumulative evidence in support of MFP's assertion (outline 111.A, IV.B. '

and IV.E) of general deficiency in the surveillance and maintenance program. ;

The Applicant has carried its burden of proof with respect to the diesel incident. |
!

20. Mined Alert Frequency STPfor Auxiliary Saltwater Pump 1-2 and 1

Component Cooling Water Valve CCW 2-RCV-16

MFP introduced three exhibits that addressed two separate incidents of
personnel error and missed surveillance tests: one on a component cooling .

'

water (CCW) valve and the others on an auxiliary saltwater (ASW) pump. MFP
Exh. 77 (NCR DC2-93-TS-N005 Rev. 00); MFP Exh. 78 (NCR DCl-92-TP.

|N052 Rev. 00); MFP Exh. 79 (LER l-92-024-00). There is no dispute that the
required surveillance tests were missed and that personnel error was responsible.
Missed surveillance tests are the only common factors in the otherwise unrelated
incidents involving the valve and pump. The Board is called upon to decide
whether the missed n:ry:!!!r.rwe tests are indicative of a general deficiency in
the PG&E maintenance and surveillance program, as claimed by MFP (outline

1.A, Ill, IV.C, IV.D), or are simply examples of isolated personnel errors that
do not suggest a pervasive programmatic breakdown, as claimed by PG&E and
the NRC Staff (PG&E FOF M-A99; Staff FOF 1 1-167,1-168).
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Details of the missed surveillance tests and other error are given in MFP
Exhs. 77,78, and 79. Here being no factual dispute, only a brief summary of
the incidents need be set forth here:

Incident 1. In the first incident, the CCW valve was stroke tested in October
1992 and, based on results, was placed on alert that required the test frequency
to be changed from once every 92 days to once every 31 days. He new test
frequency was lost from the plant computer system at the time of entry because
of personnel error, so the next test was performed on the regular 92-day schedule
rather than the 31-day schedule. He required surveillance test was missed twice
in the interim. He error was discovered during the 92-day surveillance. PG&E
FOF 1M-A96; Staff FOF 1-165; MFP FOF 1 375-377.

Incident 2. His incident involved two instances of personnel errors during
surveillance testing of an ASW pump. In the surveillance test of August 21,
1991, the reviewer used an incorrect pump curve to determine the required
differential pressure and failed to recognize that the ASW pump should have
been declared inoperable. This whs later found to be a reportable violation of
applicable technical specifications. In the surveillance test of the same pump
on November 14, 1991, the reviewer wrongly determined that the differential
pressure test was satisfactory when it actually was within the alert range. The
pump should have been placed on alert which would have required surveillance
on a 46-day testing frequency. The test was missed on January 29,1992,and
PG&E was, on that date, in siolation of applicable technical specifications. The
error was disecvered on October 15,1992, during review of a similar test that
had been performed on October 7,1992. MFP Exhs. 78,79; PG&E FOF 1M-
A97, M-A98; Staff FOF 11 165,1-166; MFP FOF 1 369-370, 372-373.

MFP requests the Board to find that these examples of personnel error con-
stitute cumulative evidence in support of their broad assertions of programmatic
deficiency in the Diablo Canyon maintenance and surveillance program (outline
11 A,111, IV.B. D).

Although the personnel errors occurred as described by MFP, the Board
rejects MFP's view that the errors are contributing evidence to an inference
of programmatic breakdown. The view expressed by MFP is contrary to un-
controverted direct testimony of the Applicant, in each case, the testimony
describes both preventative and corrective actions within the maintenance pro-
gram. PG&E's direct testimony elaborates at length on that portion of the PG&E
program that provides for root-cause analysis, failure trending, and correction
of equipment and personnel failures. PG&E Test. at 58-62 (Giffin). The Board
finds that systematic provision in a maintenance program for the analysis and
correction of degraded conditions is an integral part of the overall program and
must be considered in determining the quality of the program.

Each of MFP Exhs. 77,78, and 79 contains analyses not only of the circum-
stances of equipment and personnel failure but also of the root-cause analyses
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and corrective actions that were recommended by the respective technical review
groups. None of the corrective actions were explored or controverted by MFP
on cross-examination. The Board finds from its own inspection of the exhibits
that the analyses and recomment.d corrective actions in each case appear to be
reasonable. ney are indicators of a properly functioning program.

There is no support anywhere for MFP's apparent belief that the worth
of the overall maintenance program can be determined by counting unrelated
equipment or personnel failures. There is no objective standard for such
determinations and MFP ignores the integral role of root-cause analyses and
corrective actions in such programs. If these actions are effective, we cannot
say that the program itself is generally defective even though equipment and
personnel failures occur. We find that the examples of failure cited in MFP Exhs.
77,78, and 79 do not constitute contributing evidence that PG&E's maintenance
program is generally defective.

21. in-Service Prompt Test Data Questionable

MFP offered Exhibits 81 and 82 as examples of errors in a surveillance
test procedure (STP). MFP Exh. 81 (NCR DCO-92-TN-N055 Rev. 00,3/1/93);
MFP Exh 82 (PG&E Letter No. DCL-92-262,11/25/92). The STP contained
a diagram showing an erroneous location for taking vibration measurements
on Auxiliary Feedwater Pumps (AFW). The diagram showed an arrow wrongly )
pointing to the pump housing instead of the correct locatim on the pump bearing
caps. A PG&E engineer discovered and corrected the error in the diagram after
several months but did not initiate an Action Request (AR) to track the matter
and to ensure that tests conducted while the diagram error was in place were
donc correctly. NRC issued a Severity Level IV NOV for failure to issue ar. AR
which was required by procedure. PG&E agreed with the violation. There is
no dispute that the erroneous diagram existed and was used in many inspectio1s
before the error was found and corrected. |

There is no evidence that incorrect data were taken because of the diagram.
Tr.1154-57,1159 (Crockett). Even if measurements had been taken from the
pump housing instead of the pump bearing cap, abnormal vibration would have
been detected. MFP Exh. 81 at 7. We adopt the factual description of the NRC
Staff as an accurate summary of events leading to the NOV. Staff FOF 11-169,
I-170,1-171.

MFP calls upon the Board to find % te imident indicates a weakness in
PG&E's surveillance testing progran, woe 11111, IV.C). MFP FOF 1387-
389; 42 (failed checks and balances er multiple barriers); 49-50 (repetitive |

pattern of inadequate surveillance). The Applicant and NRC Staff see the error
as minor, in the nature of a typographical error. PG&E FOF M-A101,M-
A102; Staff FOF 1-172.
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The Board finds that this minor incident had virtually no safety significance -

and does not support an adverse inference on the overall quality or effectiveness
of the surveillance program. The Diablo Canyon maintenance and surveillance
program is premised on the need for both preventive maintenance (including
surveillance) and corrective maintenance. Corrective activity is an integral part
of the program because preventive maintenance (and surveillance) cannot avoid
all corrective maintenance. PG&E Test. at 11-14 (Crockett, Giffin); at 38-42
(Onore, Giflin, Vosburg).

MFP's own exhibits show that, even for the minor enor described here,
PG&E undertook a substantial corrective effort that included internal review of
its procedures leading to the discovery of the diagram error and review by a
technical review group that analyzed the event, identified the root cause, and
considered whether dots painted on equipment to guide vibration measurements
should be programmatically controlled.28 The corrective actions appear reason-
able; there is no contrary evidence. The Board concludes that this event does not
contribute to an inference of programmatic denciency in PG&E's maintenance
and surveillance program.

22. Hold-Down Motor Bolts on Centnjugal Charging Pumps

MFP Exh. 83 is a PG&E NCR that reports several discrepancies in Centrifu-
gal Charging Pump (CCP) 2-1 hold-down motor bolts found by PG&E during
preventive traintenance in July 1992. Further investig tion by PG&E subsc-
quently revealed hold-down bolt discrepancies on other CCPs as well. The
discrepancies were attributed to flaws in the original procurement specifications4

and veador-supplied information during plant construction in the 1970s. Some
of the conditions now regarded as discrepant such as machined hold-down bolts,4

elongated bolt holes, and stacked washers were done for motor alignment pur-
poses and were accepted field practice during plant construction. MFP Exh. 83
at 15; Tr.1161-62 (Giffin).

MFP requests the Board to find that PG&E's maintenance program is
defective because it failed to identify the hold-down bolt discrepancies in
a timely manner and it has given inadequate attention to ideritification of
discrepancies related to initial installation. MFP FOF 1 393-401. It claims
that this issue contributes to a sho ;ag that most of PG&E's past maintenance
problems have threatened or disabled essential safety systems (outline 1.A).
MFP F0F 125-27.

28 hti P urges adopuon of IoF 1385, alleging that guide dots nusung from equipnent are an adheional indicator
of program meakness. We rejcet this view because the does were neither regulatory nor plant requirenents and
served only as informal aids in techmeians. They had no safety sigmficance.
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' PG&E argues that MFP's exhibit shows the preventive maintenance program _.
'

working as it should in finding manufacturing discrepancies that had existed :
since original procurement. No defect in the maintenance. program is shown |
by this occunence. The Staff agrees that it does not show any defect in the
maintenance program. Neither does it show any current problem in procurement ' I

which is, in any event, outside the scope of the admitted' contention according i

to both the Applicant and the Staff. PG&E F0F.1M-A103; Staff FOF111-173 !

.'through I.176._ t

De Board finds that this occurrence had no public health and safety effects |
- and does not support MFP FOF 1125-27, which allege a general deficiency i

in maintenance of safety systems..We also find that any flaws existing in the
,

original procurement program are outside the scope of Contention I and need '

not be considered further. '|_
.

MFP's concern for timely discovery of flaws in hold-down bolts is supported .
by its exhibit which shows that PG&E had not implemented a Westinghouse '

technical bulletin and thus did not find the problem earlier. MFP Exh. 83 at
5. We adopt MFP's FOF 11393-396 which assert that the problem could have _t

been found earlier. |

.

He truth of MFP's proposed findings applies to this particular incident but ,

does not assist it in prosing programmatic deficiency in PG&E's maintenance )
program. We know of the missed opportunity to discover the problem earlier j
from the self-critical analysis of the PG&E Technical Review Group. Self- !

critical analysis is an indicator of integrity in the program. The scope of TRG |

investigation included consideration of similar problems on other components
a' nd the formation of a hold-down bolt " hit team" to track corrective actions and
ensure completion of inspections of all components identified as a result of this
TRG. MFP Exh. 83 at 8,9. De analyses and corrective actions of the TRG
appear reasonable; there is no contrary evidence.

We find that root-cause analysis and broadly based corrective action are
indicators of strength in the maintenance program. The deficiencies described
herein could have been discovered earlier; however, that has no implication for
the safety of future operations because the lessons from this occurrence were
learned and incorporated into the maintenance pmgram. He Board finds that
MFP Exh. 83 demonstrates a now-properly-functioning maintenance program
and is not now supportive of an adverse conclusion on that program.

23. Reactor Coolant System Leakage

MFP Exhs 84 and 85 are an NCR and LER, respectively, that describe an
incident of excessive reactor coolant system (RCS) leakage that occurred at
Diablo Canyon Unit 2 on August 13,1991. MFP Exh. 84 (DC2-91-MM-N069
Dl4,2/2/93); MFP Exh. 85 (LER 2-91-004-00,9/16/91). There is no dispu:e

236

_.



among the parties that excessive RCS leak rates existed; that the leakage was
not promptly detected because of personnel error in calculation of leak rates;
that the error resulted in a violation of a Technical Specification (reported to
NRC in the LER); and that the leakage occurred in the body-to-bonnet joint of
check valves in the Chemical Volume Control System (CVCS). The valves had
degraded studs fnom boric acid corrosion. The full description of this event is
given in MFP Exhs. 84 and 85 and the Board adopts MFP FOF 11402-408 as
uncontested findings of fact that summarize the foregoing occurrences.

MFP asserts that PG&E failed to establish an effective surveillance program
that would have prevented or detected the degradation and leakage despite
prior industry communications on this subject. It asserts further that PG&E's
corrective action is of questionable effectiveness, vague, indefinite, and lacking
in commitment. MFP FOF 11409-420. It also claims that this incident is
contributing evidence to a general conclusion of programmatic deficiency in the
surveillance and maintenance program because safety systems were threatened;
there was untimely detection and correction of aging effects; and there was
generally inadequate surveillance and testing (outline I.A, II.C, IV.C). MFP
FOF 26-27, 36-37, 49-50.

MFP fi, led no proposed findings on the personnel error that led to failure to
meet a Technical Specification as set forth in MFP Exh. 85, and we treat that
issue as abandoned.

PG&E asserts that its corrective actions were effective and its existing
surveillance procedures are adequate to detect leaktge. PG&E FOF M-A109.
The Staff asserts that this occurrence does not evidence a breakdown in the
overall program. Staff FOF 11-181.

The Board finds that prior to this incident PG&E had effective procedures
for detection of leaks from the RCS but did not have a preventive maintenance
program for the inspection and retorquing of valve bolts or for inspection of
gaskets or for the detection of boric acid corrosion on bolts. MFP Exh. 84 at
2 5,9; Tr.1185-86 (Giffin, Vosburg).

As a result of this incident PG&E inspected and maintained seventeen
additional Unit 2 valves and developed additional corrective actions to replace
nuts and studs showing corrosion and to retorque all nuts on valves. A " hit
team" program was developed for replacing bolting on valves that have carbon
steel (B7) bolts that are exposed to horic acid with stainless steel bolts. The
bolt replacement has been accomplished. This climinated the problem of bolt
corrosion from boric acid because stainless steel bolts are resistant to corrosion.
Tr.1184 (Giffin).

The Board rejects for lack of evidence MFP's assertions that the corrective
actions adopted by PG&E are vague, inde mite, or lacking commitment. Ther
corrective actions summarized above and set forth in detail in MFP Exh. 84
and in PG&E testimony appear to the Board to be clear and understandable.
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- Contrary to MFP FOF 11418-420, we find it commendable rather than sinister [
that PG&E took " prudent actions" in addition to " corrective actions to prevent
recurrence" as a result of this incident. There is no evidence that " prudent ;

actions" will not be implemented. 6

Although MFP is correct in its assertion that PG&E had no preventive main-
tenance program that would have directly prevented or detected degradation of
bolts prior to the incident described herein, the Board rejects MFP's assertion of

- PG&E negligence (MFP F0F 11409-411). Industry and regulatory documents
cited only by title in support of that assertion are not before us and, without
Board knowledge of their contents, are not adequate evidence to support such
a finding.' We also reject MFP's assertion that no information exists on the

,

condition of Unit i valves (MFP FOF 1412). ney have been inspected for
- leakage. Tr.1182 (Giffm). Moreover, MFP's exhibit is an account of events

'
that took place at Unit 2; it is neither alarming nor significant that it contains
no information on the condition of valves in Unit 1. ;

There is no basis for concluding that a preventive rnaintenance program ;

targeting valve bolts and gaskets should have been in place earlier. Reasonable
'

minds may well have decided initially that leak detection was adequate to
protect the reactor from excessive loss of coolant, as proved to be the case here.
Staff FOF 11-180. MFP simply disagrees; however, the dispute is academic. ;

PG&E has now adopted the additional inspection and maintenance procedures
'

for retorquing of bolts, and for detection and prevention of corrosion as
advocated by MFP. These actions resulted in imprmements in the effectiveness i

of the maintenance and surveillance program.. The Board does not find the I

prior program defective simply because it was later improved as a result of .

!
operating experience. The program improvements adopted by PG&E in this case
contribute to a finding of reasonable assurance of safety in future operations.
The Board rejects as unsupported MFP's assertion that this incident is evidence ]
of a generally defective surveillance and maintenance program.

M Reactor Cavity Sump Wide-Range Level Channel 942A Inoperable

The issue of inoperable channel 942A requires the Board to decide whether j
the particular failures of equipment and personnel that occurred are also evi- -

dence supporting a general finding of programmatic deficiency in the PG&E
surveillance and maintenance program.

MFP Exhs. 86-89 describe events related to two occurrences of an inoperable
reactor cavity sump wide-rr.nge level channel. MFP Exhs. 86 (DC2-91 TI.
NO96 D8); 87 (PG&E Letter No. DCL-92-090, 4/20/92); 88 (NRC Letter
to PG&E with NOV attached, 2/28/92); 89 (PG&E letter No. DCL-92-071,
3/30/92). These channels are instruments used to provide post-accident water-
level data inside containment. The data are used to verify the occurrence of
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a loss-of-coolant accident (LOCA). Two channels are required by Technical
Specifications to be operational when the reactor is in one of several specified
operational modes. MFP Exh. 89 at 1. The channels are pot the only way
of detecting a LOCA; other redundant means ftr doing so exist at DCPP. Tr.
1200-01 (Vosburg).

He first equipment malfunctions occurred in 1990 when two channels
became inoperable and were not detected by operators from August 21,1990, to
November 6,1990. The failure to detect the malfunctions resulted in a violation
of a Technical Specification which was reported to NRC in an LER. De second
incident began with a channel instrument malfunction on October 10,1991, that
went undetected until October 22, 1991, when an NRC Inspector found it by
reviewing the Safety Parameter Display System (SPDS). The failure to detect the
malfunction for more than 7 days with the reactor in mode 2 (startup) or mode
3 (hot standby) was a violation of a Technical Specificatmn and NRC issued a
Severity Level IV NOV. PG&E acknowledged the violation in its response to
the NOV, MFP FOF 11421,423,424; MFP Exh. 89 at 1.

NRC's cover letter with the NOV was critical of PG&E for taking inadequate
corrective actions in the 1990 event that failed to preclude the 1991 undetected
failure. MFP Exh. 88. NRC's main concern was for inadequacy of the operator
surveillance program that resulted in failure to detect equipment malfunction.
NRC has only minor concern for the equipment failure itself, which it regards
as a common occurrence. Tr. 2199 (Narbut).

MFP requests the Board to find with respect to this iacident that PG&E's
corrective actions to train operators after the 1990 event were inadequate to
prevent recurrence of undetected equipment failure. MFP FOF t 425-427,429-
430,431-433. It also asserts that the SPDS system is not maintained adequately.
Finally it argues that this issue is relevant to maintenance and surveillance even
though the personnel failure that led to the NOV was by control room operators
rather than maintenance personnel. MFP also asserts that this incident supports
a conclusion of general deficiency in the PG&E surveillance and maintenance
program because it is part of a more general pattern: it involved safety systems;
PG&E's response was lax and untimely; the problem recurred; and surveillance
was inadequate (outline I.A, ll.A, II.B, IV.C). I

PG&E minimized the significance of the equipment and personnel failure )
because the incident is isolated and now resolved; it involved operator failure j

which does not reflect on PG&E's ability to maintain equipment; failed indica- 1

tors are not uncommon; and the majority of its corrective actions are effective. ]
The NRC Staff sees no general deficiency in the maintenance program because
operator knowledge problems are not widespread and subsequent corrective ac-
tions were effective.

De Board finds that MFP's assertion of inadequate corrective action in 1990 I

that permitted recurrence of equipment malfunction and operator failure to detect |
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a malfunctioning channel in 1991 is true and uncontested in this case. No root ~ !
- cause was found for the equipment failures in 1990 or 1991, and correction
was finally achieved by replacing the affected equipment and cables. Cause i

'
for the operators' failure was their reliance on a misicading chart record and
their failure to understand indications of failed channels shown on the'SPDS ;<

despite instructions issued in 1990. Tr.1191-% (Vosburg, Crockett). However, }
corrective actions on equipment have been effective and there have been no -}

channel failures since the 1991 incident. Tr.1199 (Ciockett). Surveillance ofi !,

the SPDS by control room personnel is r.* adequate. The issue is closed. Tr. -+

!2200-01 (Miller). .

iCorrective action is an integral part of the surveillance and maintenance;~

program. Even though equipment and personnel failures occurred, the program |-

: cannot be found generally deficient if corrective action was prompt and effective. !

The fact that correction took two tries in this case was not unreasonable under the i.

'
circumstances. Resolution of the intermittent equipment problem was difficult
but there was no evidence of laxness, lack of diligence, or lack of commitment in ;

'

- addressing it. Between the 1990 and 1991 incidents, four 942A channel failures i

; - occurred but none exceeded the 7-day technical-specification action statement. !
j These failures did not go undetected and there is no evidence of prior warn'ng

~

~ of deficient surveillance by operators during that period. The issue is now
closed and there is nothing left of it that undermines reasonable assurance of !

; - safe operation during the recapture period. |
'Ihe Board rejects for lack of evidence all of MFP's aswrtions alleging that i,

the SPDS system is unreliable. No record exists to support a conclusion about !

the reliability of the SPDS system. MFP cites unrelated equipment failures that4
t

do not support its proposed findings on the reliability of the SPDS Contrary to !

MFP's claim, there is no regulatory requirement for the SPDS to be seismica!!y ;

qualified (Tr.1197 (Gif in)). Allegations of unreliability in the SPDS are without i

merit. ;<

! ' Contrary to MFP's claim, the failure of control room operators to perform ;

adequa e surveillance in this case has no general adverse implication for the .|
4

adequacy of the surveillance and maintenance program which is the subject of |
i- .the admitted contention. )

The Board concludes that the particular failures of equipment and personnel 1,

occurred as alleged by MFP but these failures do not support an inference of- :

programmatic deficiency in the PG&E surveillance and maintenance program.'

25. Design Criterion Memorandum (DCM) Requirements
.

The issue raised by MFP based on Exh. 90, MFP FOF 1 446,450, requires
the Board to decide whether the review of design documentation undertaken
by PG&E shows a programmatic weakness in the surveillance and maintenance
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program (outline 11V.C). MFP Exh. 90, DCO-93-TN-N006 Dl, February 12,
1993.29

PG&E conducted an audit (as part of an upgrade project) to determine
the adherence of its maintenance program to its administrative requirements
(Design Criterion Memorandum Category I (DCM)). The purpose of the audit
is to remove discrepancies between design documents and the surveillance and
maintenance program. PG&E regards this as an important purpose, as does
NRC. The upgrade program for category I devices was expected to be completed
by the end of 1993. Tr.1204-09 (Crocictt).

In the course of the audit, PG&E encountered a discrepancy wherein no test
exists to provide verification of the emergency diesel generator fuel oil day-
tank low-level switch transfer pump start signal actuation. MFP Exh. 90 at
2. Although the equipment discrepancy in this instance should be removed,
the finding itself is of minor significance because, when the diesels start
automatically, operators start the pumps manually and do not rely on the switch.
Tr.120344 (Crockett).

MFP FOF 11448-449 appear to agree with PG&E as to the necessity for the
design document review, the necessity for it to be completed, and the need to
make changes that result from it. There is no controversy in those assertions in
need of resolution inasmuch as PG&E testimony shows that that is its intent.

We reject, for lack of evidence, MFP's assertion that the review should be
extended to include " Class 2" equipment. There is no mention of that matter
anywhere in the record and the Board has no basis to deciae it. We also reject
MFP's concern that there is uncertainty as to PG&E's commitments to NRC. No
record was developed on that matter at the hearing, and NRC has not addressed
it.

The Board concludes that there is no evidence at all related to the DCM
issue that contributes to a finding of general programmatic weakness in the
surveillance and maintenance program. Critical self-assessment, voluntarily i

'

undertaken by PG&E, indicates program strength, not weakness. The Board
rejects any possible implication by MFP that voluntary program improvement j
by PG&E, per se, supports an inference of prior program deficiency. MFP's ;

assertions in the DCM issue are without ment and are rejected in their entirety,
l

26. Pipe Support Snubber Damage

The issue raised by MFP based on Exhs. 91 and 92 calls upon the Board
to decide whether an incident involving a damaged pipe support snubber is
evidence of a generally deficient surveillance and maintenance program at DCPP.

29 3rr alm PG&E I.th 23 (IXMtTN-MM August 23.1993L whwh is an updaard version of MrP Exh 90
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MFP Exh. 91 (NCR DCl-92-MM N021, Rev. 00, February 12,1993); MFP
Exh. 92 (PG&E Letter No. DCl 92-264).

MFP claims that the snubber failure contributes to a conclusion of general
programmatic deficiency because it shows that PG&E lacks a program to detect
manufacturing deficiencies or internal defects and it thereby did not prevent the
snubber failure (outline IV.F). MFP FOF 1157, 58, 59, 454, 455. PG&E
claims that the failure is due to a manufacturing defect that does not implicate
maintenance and that the defect could not be detected absent disassembly of the
snubber. PG&E F0F 1M-124. The Staff agrees with PG&E. Staff F0F 11-196.

PG&E found the damaged snubber during a system walkdown in May 1992.
The snubber was locked and buckled. Root-cause analysis showed that the
failure was due to an out-of-tolerance condition on the interior stainless steel
verge wheel combined with stress and chloride exposure from salt air at an
outdoor location. De out-of-toleranee condition resulted from a manufacturing
defect that led in turn to excessive stress in service. The wheel failed under
excessive tensile stress due to stress corrosion cracking. PG&E tested and
overhauled or replaced other snubbers similarly situated. MFP Exh. 91 at 3-4.

MFP is correct in its claim that PG&E did not have a program in place
that would have prevented this failure. However, MFP cites no regulatory
requirement that would obligate PG&E to devise such a program, and we know
of none.

MFP Exh. 91 discusses the regulatory scheme governing snubbers. There
is a Technical Specification requirement that all snubbt s be operable during
specified plant operations with some exclusions for non-safety-related systems.
. Technical Specification 3.7.7.1 requires that when a snubber becomes inoperable
it be replaced or restored to operable status within 72 hours from the time
of discovery. He regulatory scheme therefore relies on corrective action and
obligates PG&E to correct snubber failure within a specified time period. MFP
Exh. 91 at 2.

The PG&E corrective maintenance program is recognized with approval by
NRC. Staff Test., ff. Tr. 2159, at 2 (Peterson), 5-7 (Narbut, Miller). Corrective
maintenance is a normal part of the surveillance and maintenance program.
PG&E Test. at 38-41 (Ortore, Giffin). The program therefore cannot be
found generally deficient solely because equipment failure was not prevented or
because corrective action was necessary to restore failed equipment. PG&E has
a program for the inspection and testing of snubbers. The program would not
detect internal stresses on components or manufacturing defects before failure.
There is no evidence that effective preventive maintenance could have been
devised to prevent failure from manufacturing defects. Such a program would
require disassembly of snubbers for the purpose of determining manufacturing
tolerances of components. Here is no assurance that component stress or
corrosion would be present and visible when disassembly was undertaken. Tr.
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'1218 (Giffin). No expert has advocated that PG&E devise such a preventive
maintenance program.

'

, , MFP has not cited any deficient or inadequate corrective action taken by :

PG&E in this incident and we found none in our review of the record. We find !

that PG&E had no regulatory obligation to undertake a preventive maintenance
t

program for the purpose of preventing the snubber failure that occurred. There
is no evidence that such a program would improve safety because the failure was

!a unique and isolated case. MFP Exh. 91 at 4. The Board finds that the snubber
' failure has no adverse implications regarding the programmatic adequacy of the .
PG&E surveillance and maintenance program. ;

,

27. Gas Decay Tank Missed Surveillance ,

The issue of the missed gas decay tank surveillance is based on MFP Exhs.
95 and % and requires the Board to decide whether this incident is part of a i

pattern of missed surveillance tests that reflects a programmatic weakness in the
surveillance testing program. -

MFP asserts that this incident is part of a pattern that demonstrates a weakness
in PG&E's surveillance testing program. His incident is said to be evidence

,

iof a general program deficiency because it is part of a pattern of disabled or
|

threatened safety systems and part of a repetitive pattern of missed surveillances
.

(outline 111.A. IV.C). MFP FOF 11 25-27, 49-52, 461. PG&E asserts that |
this incident does not reflect a pervasive problem anc does not represent a |

programmatic breakdown. PG&E FOF 1M-Al28. The NRC Staff asserts that j
this incident has nothing to do with the maintenance program at Diablo Canyon
and that it does not represent a programmatic breakdown. Staff FOF 11201.

In this incident, a 24-hour gas decay tank surveillance required by Technical
Specifications (TS) was not performed within required time limits. De test was
performed about 2 hours later than required. The late test counted as a missed
surveillance and a TS violation that resulted in the preparation of an NCR and
an LER submitted to the NRC. MFP Exhs. 95,96.

The root cause of the missed surveillance was an inadequate instruction given
to the technician. The instruction said the test should be performed daily when
it should have said the test was required by Technical Specifications to be
performed every 24 hours. Contribaing to the error was the fact that the errant
chemistry technician had forgotten the requirements although he had previously
received 20 hours of instruction on them. MFP Exh. 95 at 5-6,13. When
circumstances required that he defer the surveillance, he did so without regard to
the expiration of the TS time requirement. Corrective actions included revising
the instructions and counseling the technician.

|

The Board finds that root-cause determination and corrective action taken
'

by PG&E were adequate as stated in MFP Exhs. 95 and 96 because there is

|
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no contrary evidence and our own review revealed no deficiency." Corrective
action is an integral and necessary component of a surveillance and maintenance
program. When performed adequately, corrective action provides reasonable
assurance of safety in future operations with respect to the specific incident
at issue. The fact that reliance is placed on corrective rather than preventive
action is not per se an indication of programmatic deficiency. It is the failure
of corrective action that leads to concerns for the adequacy of a program.
Tr. 2202-03 (Miller). Dus, there is no regulatory requirement to prevent all
unwanted events even though MFP would have it so. Moreover, where corrective
action has been adequate and the incident is properly brought to a close, the
incident itself cannot logically be used as cumulative evidence of programmatic
deficiency. For all of the foregoing reasons, the Board concludes that the incident
of the missed surveillance is not evidence of a general programmatic deficiency
in the PG&E surveillance and maintenance program.

28. Seismic Clips Not installed ,

MFP Exh. 98 is an NCR that describes and analyzes events surrounding the
discovery on December 3,1992, that Unit I reactor trip and bypass breakers
did not have seismic clips installed a.i required by plant procedures. The
nonconforming condition existed from the time of Unit I restart on November
3,1992 to December 3,1992, when it was corrected. MFP Exh. 98 at 2-5 (NCR
DCl-92-OP-NC62 Rev. O, January 27,1993).

MFP asserts that this event contributes to a conclusion of general program-
matic deficiency in the surveillance and maintenance program because: PG&E ,

root-cause analysis identified a programmatic deficiency; prior corrective action |
in a similar event did not prevent this one; other contributing causes such as per- |

sonnel inattention further demonstrate program weakness (outline 11.A, II.B. i

IV.A, IV.E). MFP FOF 1467-472.
PG&E claims that it corrected the problem promptly; no inoperable con-

ditions existed without seismic clips; it is making programmatic corrections.
PG&E FOF 11M.A132 through M-A134. The Staff agrees with PG&E and |

claims that this isolated event is not indicative of pervasive programmatic fail- |
ure. Staff FOF I-202 through I-205. i

There is no dispute concerning hwP's assertions of procedural error and |
degraded condition of equipment associated with this incident. Each error is '

cited directly from MFP Exh. 98, which is PG&E's self-critical NCR. The Board )
is called upon to decide whether these errors support an inference of general

i

M MI'P did not cross-enanune PG&E wunesses on any aspect of the nussed survedlance und H did not conifoyerl ]
the adequacy of I'GAE's cause deternunatum and enrrective action

i
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programmatic deficiency in the PG&E surveillance and maintenance program.
MFP Exh. 98 at 7; MFP FOF 11467,468.

The record contains no factual evidence related to this event other than that
in Exh. 98 and the testimony of PG&E's experts. As has been MFP's practice,
it cites PG&E's documents with precision for the purpose of demonstrating
error but takes no account of the analyses and corrective actions that are also
set forth in the NCR and testimony. The Board accepts MFP's assertion that
error in procedure and degraded condition of equipment existed at the time of
the incident. However, PG&E's unrebutted description of corrective actions
carries the same weight as its description of flaws, and there is no evidence that
PG&E's corrective actions were inappropriate or ineffective. The Board finds
them reasonable on its own review. We therefore conclude that with respect to
the seismic clips the degraded condition has been corrected and the associated
root cause has been identified. No flaw in equipment or procedure is now known
to exist on that subject. Therefore there is no basis for an adverse conclusion
relative to PG&E's surveillance program or to question the safety of future
operations.

He Board rejects MFP's claim (MFP FOF 1469-470) that prior corrective
action developed for a similar event did not prevent this incident. The previous
case dealt with missing clips on initial installation, whereas the one before us
is concerned with reinstallation of clips after routine testing. MFP Exh. 98 at
II,14; Tr.1241-43 (Vosburg). He two cases have different causes and the
previous corrective actions would not have prevented the esent cited here.

The Board concludes that the missing seismic clips incident was resolved
and that the incident does not suFpst a general programmatic deficiency in the
PG&E maintenance and surveillasce program.

29. Containment Fan Coolirq Unit (CFCU) Backdraft Dampers

MFP asserts that failures associated with Licensee's corrective maintenance of
Containment Fan Cooler Unh (CFCU) backdraft dampers over a period of time 1

is evidence of general delbiency in the Licensee's surveillance and maintenance
program (outline I.B ll.A. II.B, !!.C, III, IV.A, IV.C, IV.G). The last of these
items (outline IV.G, MFP FOF 60-61) refers to financial matters involving
a ratepayer settlement between PG&E and the State of California and is criside
the scope of Contention I. i

PG&E and the NRC Staff acknowledge that performance failures in corrective
maintenance of backdraft dampers occurred in both units at I)iablo Canyon.
PG&E Test. at 88 89; Tr.1261-62 (Giffin): MFP Exh.100; Staff Test., ff. Tr.
2159, at 8-9. The Applicant and Staff claim that the failures were limited to
difficulties in correcting backdraft damper problems and were not indicative
of a general breakdown in the PG&E surveillance nd maintenance program.
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PG&E F0F 1M A144; NRC Staff FOF 11-217. The Board must decide |
if the backdraft damper problems outlined herein were of limited scope and I

significance or if they contribute to a conclusion of general breakdown in the l

licensee's surveillance and maintenance program.
.

I

Each of the DCPP units has five containment Fan Cooler Units (CFCUs) I

within the containment to provide ventilation and cooling during normal op- |
erations and during accident conditions. Each CFCU has a backdraft damper
downstream of the fan. The backdraft damper is designed to close on reverse air
flow and prevent non-operating fans from rotating in a reverse direction. PG&E
Test. at 88 (Giffin).

When a fan is not running, reverse rotation from air flow in the discharge
duct is an indicator that the backdraft damper is not closed completely. Reverse
rotation of a CFCU fan is significant because at sufficient reverse speed the fan

Imay trip on overload upon receiving a start signal in the event of a LOCA.
Containment overpressurization during a LOCA is a possible consequence in
certain analytical scenarios involving three non-operational CFCUs with stuck-
open backdraft dampers. MFP Exh.102 at 8-9.

The Applicant has a history of finding reverse CFCU fan rotation in one
or both units during inspections dating back to 1986. Corrective maintenance
taken between 1986 and 1991 on failed backdraft dampers included replacement
of parts, design changes in damper linkages, and addition of springs to assist
damper closure. Nevertheless, reverse rotation was observed in a Unit 1 CFCU
during an inspection in March 1991. PG&E decidad that no corrective action
was needed. In January 1992, two backdraft dampers were found in Unit 2 with
counterweights that had fallen off. Other counterweights were found to be too
loose.

Inspection of counterweights in Unit I determined that they were attached
but some were installed too tightly. The Applicant concluded by analysis that
this would not affect performance of the CFCU safety function. However,
three CFCU backdraft dampers were found stuck open in a February 19,1992
inspection of Unit 1. It was also found that some damper linkage bars had
previously been installed incorrectly on two of the dampers, and that there
were degraded bolting problems on some dampers. The Applicant concluded
and reported to NRC that three Unit I backdraft dampers were inoperable, that
the condition was outside the design basis of the plant that it had entered
the applicable Technical Specification, and that the condition had potentially
existed since March 1991. Operability of all three CFCUs was restored by
February 26, 1992. MFP Exh.102 at 4; MFP Exh.103 at 5. The Applicant
subsequently determined in consultation with Westinghouse that the stuck-open
dampers did not render the CFCUs inoperable and that the plant had continuously
met its Technical Specification requirements for the number of operable CFCUs
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between March 1991 and March 1992, when the correct design configuration
was restored. MFP Exh.103 at 9.

The Applicant reported to NRC in early April 1992 that all five Unit i
backdraft dampers and one in Unit 2 had been overhauled and inspected.
All Unit 2 dampers had been inspected and found to be correctly assembled.
Subsequently, in April 1992, the Applicant found reverse rotation in a Unit 2
fan, counterweights installed too tightly in Unit 2 dampers, and washers installed
in Unit 2 dampers contrary to approved design. Corrective work was completed
on these problems near the end of April 1992. MFP Exh.102 at 2 7.

The Applicant reported to NRC that the root cause of its problems with
the backdraft dampers was failure to perform proper maintenance. Contributing
causes were found to involve management underestimhtion of safety significance,
poor planning of damper work, inadequate work instructions, inadequate job
turnover, no Quality Control involvement, inadequate Plant System and System
Design engineer involvement, inadequate post-maintenance testing, and missed
opportunities from prior problems. MFP Exh.103 at 8.

NRC issued an NOV to PG&E in June 1992, listing three Severity Level
IV violations related to the CFCU backdraft damper problems. The violations
were: (A) Work order instructions were not implemented; (B) Inspection of
Unit 2 CFCUs done without appropriate procedures; (C) Failure to correct
reverse rotation in CFCU 1-5 from March 27, 1991, to February 22, 1992.
NRC accepted PG&E's analysis of operability in the matter of the three Unit
1 CFCUs with stuck-open backdraft dampers and did not cite the company for
violation of the applicable Technical Specification.

Later during the period September 25, 1992, to November 13,1992, the
Applicant found cracked backdraft damper blades in both Units. It determined
that this was a condition potentially outside the design basis of the plant. None of
the blades failed in nornul service. However, PG&E concluded that longitudinal
cracks were of sufficient length to result in blade failure if challenged by the
postulated design-basis L.OCA pressure wave. The Applicant reported in its LER
of Novembi - 1992, that it had replaced the blades in Unit I with blades

" tant material and had plans for Unit 2 blade replacementmade of fat.g . 1 ,

at the next sv.ged outage. MFP Exh.101. All blade replacement has now
been completed. PG&E Test. at 89 (Giffin).

De Board finds that the matter of cracked backdraft damper blades was re-
solved promptly and effectively. Here is no record of improper maintenance.
This matter is unrelated to the issues previously discussed in this section. The
Board concludes that this episode does not contribute to a concern for possible
programmatic deficiency in the Applicant's surveillance and maintenance pro-
gram. Tr. 1254-55 (Giffin).

The Board concludes that the problems cited in the Staff IR, the Staff NOV
and in Staff testimony show that there were deficiencies in PG&E management
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and in the performance of the Applicant's system engineers, maintenance
engineers, corporate engineers, and maintenance personnel regarding the repair
and maintenance of backdraft dampers. Ilowever, there is no evidence that any
of these deficiencies are related to improper financial considerations, as alleged
by MFP. The Staff concluded that there was inadequate implementation of basic
engineering instincts. Tr. 2210-11 (Miller); NRC Exh. 2: MFP Exhs. 102,140.
PG&E was concerned about organizational deficiencies and later undertook a
general inquiry into maintenance practices on the HVAC system. MFP Exh.
100; Tr.1255-56 (Giffin).

'Ihe Board concludes that repetition of this poor performance in other aspects
of the Applicant's maintenance program would raise serious questions about
programmatic effectiveness. The Staff characterized PG&E's performance in
this instance as "the biggest black mark in the past few years." However, this
performance has not been widely repeated in other aspects of the Applicant's
maintenance program. The Staff evaluated the Applicant's performance in the
CFCU problem in context with its overall performance in maintenance and
found it to be an isolated event. The Staff gave a superior SALP rating to the
maintenance program in full consideration of the CFCU problems. Tr. 2214-16
(Miller, Peterson, Narbut).

The Staff's testimony is credible and entitled to substantial weight. There
is no credible contrary evidence. The Board therefore concludes that the
Applicant's poor performance in the CFCU problem was isolated and not
repeated throughout the maintenance program. We find that the CFCU problem
at Diablo Canyon does not support an inference of general programmatic
deficiency in the maintenance program and we reject MFP's FOF to the contrary.
Ilowever, we are including the interrelationship of engineering and maintenance,
as reflected in the CFCU maintenance problems, as one of the series of examples
giving rise to the need for a study to improve interdepartmental communications
regarding maintenance activities that we are directing PG&E to perform.

30. Control of Foreign MateriaVCleanliness/ Housekeeping

MFP asserts that a variety of incidents involving unattended debris and for-
eign materials left inside containment have occurred at both units of Diablo
Canyon, allegedly starting in 1985 and extending to December of 1992. Ac-
cording to MFP, problems involving debris and foreign material have safety
significance, have occurred repeatedly, and have not been effectively resolved
by PG&E despite numerous opportunities to do so. It urges the Board to find that
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PG&E's control of foreign materials is inadequate and unacceptable.38 MFP
also urges adoption of findings of general deficiency in the PG&E surveillance
and maintenance program (outline 111.A, ILA, ll.B. IV.E).

Dere is no dispute by PG&E or the NRC Staff that the incidents of debris and
foreign material in containment occurred as claimed by MFP. PG&E responds
that the incidents cited by MFP are only loosely connected to one another
and they collectively do not show a pervasive problem of foreign material or

'

debris control in containment. PG&E FOF 11M-A145, M-A146. PG&li claims
further that past prob! cms with debris ccra.al have been corrected and current
housekeeping in the plant is unassailable. PG&E FOF 1M-A156. The NRC -
Staff claims that the events cited by MFP are few in number, unconnected with
one another, and are not evidence of any general breakdown in the Applicant's
surveillance and maintenance program. Staff FOF I-228.

The Board is called upon to decide whether the incidents cited by MFP of
' debris or foreign material periodically left in containment collectively indicate
< a programmatic deficiency in the PG&E surveillance and maintenance program.

a. Foreign Material Exclusion

MFP Exhs.107 and 108 document a series of violations involving loose
tools in containment, untimely per*onnel actions to correct foreign material
exclusion deficiencies, failure of corrective actions to prevent repetition, and

: loss of cleanliness controls. The violations occurred over a short period of time
from Marcia throufa May 1988. NRC issued NOVs citing PG&E with first ,

a Severity Level V violation (MFP Exh.108) and later a Severity Level IV
violation. (MFP Exh.107).

PG&E's replies to the NOVs are documented in PG&E Exhs. 25 (PG&E
Letter No. DCL-88-150, June 6.1988) and 26 (PG&E Letter No. DCL-88-184,
juiy 18,1988). The Applicant outlined its corrective actions which included de-
velopment of foreign material exclusion' procedures, revision of administrative
procedures to ensure compliance with cleanliness controls, revision of proce-
dures to require Quality Cor. trol Department surveillance of housekeeping in
containment when the reactor vessel is open, and additional training for per-
sonnel. PG&E acknowledged that corrective actions stated in Exh.108 (issued
May 5,1989) did not prevent the loss of cleanliness control cited in Exh.107
(issued June 17, 1989).

3'MiP rehes on the following exhibals consisung of NRC and PG&E regulatory documents in support of us
assemons: MiP Exh.105, NRC IR 92-31 (12/IIM2); MrP Exh.106. NRC thablo Canyon Shuidown Risk
and outage Management Inspecuon NRC IR 50-275N2 201 (12/8M2); MFP Exh.107. NRC IR 88-10 and 88 II
(6/17/88); MrP Exh 108. NRC NoV in IR 88 07 (5/5/88). MFP Exh.109. NCR DC2-91.TN-N102 R2 (11/18S2);
MIP I:xh.110. NCR DCo 91.MM N042 (5/1982); Mi-P Eth til. LER 2 91012-00 (3/5M2): MFP Exh.113.
PG&E reply to NoV in NRC EA 89 241 (3/12h0); Ml? Exh. 35. PG&E Self-Evaluation of DCNPP (7N3).
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MFP Exh. I10 is an NCR issued May 19, 1992, that analyzes progra n-
matically several instances of loss of foreign material exclusion area (FMEA)
controls of the type described in MFP Exhs.107 and 108.-FMEA controls are ;
for the purpose of preventing entry of loose parts into the reacter coolant systen

'

;

during refueling or maintenance activities. Root cause for several instances of
,!loss of FMEA controls was found to be due to management failure to imple-

ment the FMEA program as described in applicable administrative procedures. [

Contributing causes included " lack of ownership" on FMEA jobs, inconsistent [
interpretation. of requirements, proceduies not user friendly, management ex- t

pectations not communicated, and insufficient FMEA boundary identification.
The T-chnical Review Group (TRG) conducted a thorough investigation and
recommended many corrective actions. 'There is no evidence that the corrective |
actions were ineffective and they appear reasonable to the Board. MFP Exh.
110 at 5-14. j

MFP Exh.113 (March 12,1990) is PG&E's reply to an NRC NOV in j
which it acknowledges three violations that in the aggregate were categorized |

fas a Severity Level 111 violation applicable to Units I and 2 containment
'

recirculation sumps. One of the aggregated violations was for an inadequate
inspection of the Unit I containment sump for loose debris. Debris that could
cause restriction of sump suction during a LOCA was found inside the upper
grating assembly of the Unit I sump by an NRC inspector. The inadequate }
PG&E inspection was due to individual failure to implement a clear procedure. |
PG&E Test. at 106 (Crockett). PG&E took several corrective actions including ;

initiating video probe inspe:t on of sump pipes and valves for debris, revision ,

of technical and administrative procedures to ensure attention to recirculation >

sump cleanliness, implementation of foreign material exclusion requirements for
sump activities, and establishment of foreign material exclusion requirements for
sump suction piping during refueling outages. There is no evidence challenging ;

the effectiveness of the corrective actions and the Board sees no reason to do
"

so. This violation has not been repeat-d. Tr. 1508-09 (Crockett).

b. UnattendedMaterialin Conta.nment

MFP Exh. Ii1 is an LER issued in March 1992 reporting unattended tools
and dcbris found in Unit 2 containment in October 1991 and Applicant failure
to meet the containment inspection requirements of TS 4.5.2.c after containment
integrity was established. MFP Exh.109 is an NCR issued November 18,1992,
documenting the debris control problems in Unit 2 containment cited above.
The root cause for this event was determined to be " lack of a comprehensive
program for control of material after containment integrity has been established."
A contributing cause was lack of understanding of requirements by some

- individuals who failed to complete a required data sheet certifying that a visual
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inspection had been performed and no loose debris was present in containment.
To correct the problem the Applicant established a comprehensive new program
for control of material in contrsinment, and trained personnel in the procedures.
MFP Exh 109 at 9-12,23-25.

MFP Exh.105 is an NRC NOV issued December 11,1992, citing PG&E with
a Severity Level IV violation for corrective actions (described above for Unit 2)
that were ineffective to prevent uncontrolled materials inside Unit I containment
when containment integrity had been established. Loose, unattended materials
were found near the Unit I containment sump on November 5.1992, after
containment integrity had been established. The safety significance of this event
was low and Applicant's proposed corrective actions (offered immediately at
the exit meeting) were accepted by the NRC Staff as adequate to correct the
deficiency. MFP Exh.105 at 6-8.

c. Other Material Controlissues

MFP Exh.106 is an NRC IR documenting a 1992 Staff shutdowa risk and
outage management inspection conducted in part by headquarters Staff. A defi-
ciency was found in which a Ys-inch instrument tubing disconnected for main-
tenance was not capped to prevent entry of foreign material. The Applicant had
no procedures to control entry of foreign material into disconnected instrument
tubing. This was the only FMEA deficiency cited and the team found in general
that the housekeeping and material control throughout tl : plant were strengths.
MFP Exh.106 at 20-21. A-3. PG&E added the missing requirement to its pro-
cedures for instrumentation. Tr. 1516-17 (Crockett). This was an isolated event
of low safety significance that was corrected by minor procedural changes. It
has no implication for the programmatic adequacy of Applicant's surveillance
and maintenance program. Tr. 2237-38 (Miller). De Board gives it no weight
in its decision.

MFP Exh. 35 is a PG&E self-evaluation of Diablo Canyon issued in July
1993. Deficiencies in the performance of some supervisors with responsibilities
for housekeeping and programmatic deficiencies in implementation of house-
keeping practices were found. MFP Exh. 35, MA.1-1, MA.21. Deficiencies
related to uncontrolled debris refer specifically to material found in the Turbine
and Auxiliary Buildings for which we have no evidence on safety significance.32
He report concludes that " minor housekeeping discrepancies remain high." The i

NRC Staff, however, finds the plant clean and in a general state of good house- )
1

I

32 All previous endence on the n ,$ sigtuficance of debns relates to 6ts significance in contamment where sump
screens could becorne clogged during an accident or foreign nuuenal could madvertently enter the reactor coolant
system There is no sinular esidence in the record for the Turbine Buihhng or Auuhary Buildmg.

|
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keeping. Tr. 2239-40 (Miller, Narbut). The Staff inspector occasionally finds
material on the floor but the plant staff takes care of it quickly.

We conclude that there is likely a continuing flurry of minor housekeeping
discrepancies at Diablo Canyon. This has no adverse implications for the
surveillance and maintenance program because there is no evidence that the
discrepancies cited in MFP Exh. 35 have safety significance. The overall
housekeeping program produces generally good results. We find the self-critical
analyses displayed in MFP Exh. 35 to be a programmatic strength because they
focus attention of plant personnel and supervisors on the ccntinuing need to be
alert for developing problems. Minor housekeeping deficiencies at DCPP are
entitled to no weight in the licensing decision before us and we reject MFP FOF

. to the contrary.

d. Ih>ard Analysis

The Board has considered the cluster of exhibits on material control in
the light presented by MFP (i.e., that in the aggregate they would show
a programmatic deficiency in material control in containment which in turn
would contribute to an aggregate finding of pervasive deficiency in the plant
surveillance and maintenance program). Based on Staff testimony and the
exhibits themselves, we conclude that the Applicant had programmatic-level
problems both in the control of debris in containment and implementation of
FMEA requ'rements during the 1988 time frame and thercafter. In both areas,
PG&E and Staff analyses found programmatic deficiencies. There was repetitive
occurrence of deficiencies after corrective actions had been taken. Root causes
were related to adequacy of management, adequacy of instructions to personnel,
adequacy of technical procedures, and comprehensiveness of corrective actions.
The difficulties were corrected, however, and recent inspections show little or no
deficiency with material control in containment. Tr. 2236-40 (Miller, Narbut).

It does not aid the inquiry to further aggregate deficiencies related to FMEA ,

issues with those related to debris in containment absent evidence, which is
lacking here, that deficiencies in different categories are traceable to the same

,

procedures, personnel, or management. We conclude that the Applicant and
Staff are correct to distinguish deficiencies into separate categories because this
is the way they are identified, anah..ed, and corrected in practice. Tr. 2235-36 I

(Miller). )
In presenting its case through exhibits prepared by PG&E or the Staff, MFP

'

ignored corrective actions that appear in the same or associated exhibits that are
relied upon to show deficiencies. Ilowever, we do not read these documents |
selectively but consider both the deficiency and the corrective actions they
describe to be equally credible. Therefore, in general, a deficiency such as
this one that has been resolved for the purpose of enforcement will not rise

]
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I' to the importance of mandating denial o'f the license extension. ? We do not
sit to sanction PG&E for past deficiencies or violations of NRC regulations.23 ,

.Our inquiry is related only to whether the plants are being sufficiently v.cIl- -j

: maintained that they can be operated with reasonable assurance of safety in the -)
8. requested license recapture periods. Thus, for MFP's case to be persuasive,

there must be evidence that there are current serious defects in the surveillance |
and maintenance program which the Applicant is either unwilling or unable to |

- correct.24 The record does not support that view. !

The Applicant's and NRC Staff's testimony were persuasive that such defects j
; or. impediments to correction do not exist in matters relating to debris in _ }
' containment and we find that the past safety-significant deficiencies cited by .
MFP have been adequately corrected. For all of the foregoing reasons we reject !

. MFP's F0F on debris issues in their entirety and find that PG&E has carried
its burden of proof on the issues of debris and foreigrh material exclusion in j
containment. .,

i

31, . Steam Generator Fredwater Nozzle Cracking.
,

A steam generator feedwater nozzle is a 20-inch-diameter piping connection,

through which feedwater flows into each steam gene ator. The nozzles and
immediate upstream piping are susceptible to interior surface cracking caused
by thermal stress that occurs when, on infrequent occasions, cold water flows ;

through a hot nozzle. Ultrasonic inspections of Unit I feedwater nozzle welds |
performed earlier than scheduled during a refueling outage in September 1992 !

showed some surface cracking. A short piping section and the pipe-to-nozzle I
'

welds were replaced on all four Unit I steam generators. Later metallurgical
investigations showed that the repairs were unnecessary because the cracks were
actually smaller chan originally thought and within the allowable range of the ;

ASME Code. Calculations showed that the plant could have t sn operated 4

at least to the end of another refueling cycle, when regular inspections were ,

I

i,

Commonweah4 Misem Ca (Braidwood Nuclear Power Station. Umts I and 2) AIAn 890,27 NRC 273. 278 I' 33

0988). The Appeal Board found on the intter of possible violanon of Comnussion regulanons: "But this is not ]
an enforcement proceedmg and the issue at hand is thus not whether a sanction s!KMild be imposed agamW the uhhty j

because of its asserted noncomphance with a Cumnussion regulatiott Rather, we are concerned m ttus licensmg |
pecedmg with whether the Licensmg Board correctly authorized the assuance of operating licenses . j

"

Commonweah4 His.m Co. (Byron Nuclear power Station. Ututs I and 2), ALAB 770,19 NRC II63.1169 i

(1984). The Appeal Board observed on the matter of demal of an apphcation Such a result would depend for j
its vahdary upon a supported findmg that it is not possible for the ascertaned quahty assurance fa Ungs either
to be cured or to be overcome to the estent necessary to reach'an informed judgment that the facihty has been
properly constructed" Here the issue is not whether the plant has been properly constructed but whether it has
been properly mensamed. We conclude, however, that with respect to the maintenance and surveillance program,
the apphcauon before us could not be demed unless there was a supported fmdag that maintenance deficiencies
could not w would not be corrected. We may impose. and in fact are imposing, conditions to correct certam
aspects of the mantenance and surveillance program that we deem deficient.
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scheduled, without hazard from feedwater nozzle weld cracking. PG&E Test.
at 91-92 (Crockett); Tr. 1536-37,1540-41,1551 (Crockett). PG&E has now
decided to perform nondestructive testing on main feedwater piping during eacn
refueling outage rather than on the 10-year schedule allowed by the ASME
Code. Tr. 1552-53 (Giffin).

MFP Exh.117 is a voluntary LER (Indications on the Main Feedwater
Piping Near the Steam Generator Feedwater Nozzles Due to Thermal bilure,
10/30/92) submitted to the NRC for information purposes that describes the
steam generator feedwater nozzle cracking problem. As part of background, it
discloses that Unit I feedwater nozzle radiography performed in 1986 during
the first refueling outage in response to NRC IE Bulletin 79-13 was incomplete.
It also discloses that some radiography techniques employed at Unit 1 in 1979,
1986, and 1987 may not have been in full compliance with Bulletin 79-13
requirements. Radiographs on pipes with cracks from the 1992 repairs suggest
that the cracks would not have been detected by radiography. PG&E concluded
that the errors had no safety significance. ,

MFP's complaint in this matter arises from its interpretation of the early
radiography errors disclosed by PG&E in the LER (MFP Exh.117). In MFP's
view, the errors that occurred in 1986 and 1987 had safety significance because
they were blatant, they remained uncorrected for a long time, and they could
have led to serious safety risk had the rate of cracking been more rapid. This
exemplifies a maintenance and surveillance program not functioning as it should,
according to MFP. MFP FOF 552.

According to MFP, most maintenance problems disable or threaten essential
safety systems (outline 11.A); there is untimely detection and correction of aging
effects (outline 111.C); and there is inadequate routine surveillance, tests, and .

inspections (outline IV.C). The foregoing failures are claimed in turn to be
contributing evidence of a generally inadequate surveillance and maintenance |

program at Diablo Canyon.
PG&E concludes that the discovery and resolution of the nozzle cracking

problem is an example of the proper functioning of the DCPP maintenance and
surveillance program. Tr.1538 (Crockett); PG&E Test. at 92-93 (Crockett). i

'

According to PG&E, the NRC Staff thought that the PG&E analysis of the
noule cracking problem was reasonable. Tr.1556 (Crockett); see Staff FOF
11-231.

There is no disputed material fact related to the discovery and correction of
feedwater nozzle weld cracking in 1992. However, MFP calls upon the Board to
agree with its adverse opinion of the 1986 and 1987 errors in radiography. We
decline to do so because the issue was not ventilated at hearing; NRC Bulletin
79-13 is not in the record; there is no record of regulatory obligations created
for the Applicant by Bulletin 79-13; the safety significance of the errors is not
self-evident, coming as they did early in the operating life of the plant; and
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. PG&E's conclusion of no safety significance is uncontradicted. We find this
issue, developed for the first time in MFP's proposed findings of fact, to be
speculative.

It is undisputed, however, that in 1992 PG&E found and corrected small
surface cracks in the Unit I steam generator feedwater nozzle connection welds
well before crack growth could have exceeded code-allowable dimensions. Tr.
1553-54 (Giffin). This was effective preventive maintenance. Contrary to MFP
proposed general findings of fact for this incident, no essential safety system
was disabled or threatened; the detection and correction of the cracks was timely
because it occurred before any code allowable was exceeded; the inspection
leading to the discovery of cracks was not routine but proactive and it resulted
in early detection.

De Board concludes that nothing in this incident undermines confidence in
the surveillance and maintenance program at Diablo Canyon. The Board rejects
MFP's contrary claims and finds that PG&E has proved its case on the steam
generator feedwater nozzle weld cracking issue.

32. Procedural Controls During Shot Peening Operations

nree incidents of unanticipated spread of radioactive contamination and/or
airborne radioactivity occurred during inspection and maintenance operations
on steam generator hot and cold legs, one on September 25,1992, one on
September 26,1992, and one on October 2,1992. Circumstances in all three
incidents were similar. In each case a cold-leg manway door was opened while
shot peening was being carried out on the hot leg of the steam generator and
eddy current testing was being carried out on the cold-leg side. The hot leg was
pressurized with dry air and the air from the shot peening operation, while the1

cold leg was supposed to be under negative pressure from an exhaust system
using a high-efficiency particulate air filter, but the open manway door provided
a direct outlet for the contaminated air, bypassing the filter. He contamination
incidents resulted in an NOV of Severity Level IV. MFP Exh.118 at 1,8. )

Between the first and second incidents, between the second and third, and
after the third, the Applicant took corrective actions in an attempt to forestall
recurrence. These included additional instructions for those performing the

,

maintenance and inspection work, and the addition of a checklist to the procedure
for the eddy current testing and further instructions for the shot peening
procedure. Finally, the air flow direction was reversed after the last incident,
moving the dry air input to the cold leg and the filtered exhaast to the hot leg.
PG&E Exh. 22 at 9-10.

MFP would have us conclude from this series of incidents that "these
factors, taken together with the other deficiencies described [herein], indicate an
inadequate maintenance and surveillance program at DCNPP." MFP FOF 1566
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at 202. MFP categorizes these incidents as ones that disabled or threatened safety
systems (outline 11.A), as a previous corrective action that failed to prevent
recurrence (outline H.B), as representing insufficient communication (outline

IV.A), and as an example of inadequae work instructions (outline 1IV.E).
Both th Staff and PG&E would have us find that "MFP Exhibit i18 can be

accorded no weight." PG&E F0F M-A166 at A-70, Reply FOF T R-A102 at A-
50; Staff F0F 11-237 at 95. Both state that the document is "only peripherally"
related to maintenance. PG&E F0F1M-A166 at A-70, Reply FOF R-A104 at
A-50; Staff F0F11-237 at 96. 7he Staff and PG&E interpret the meaning of the
terms " maintenance" and " surveillance" far too narrowly. These incidents were
all the results of improper actions on the part of persons performing maintenance
and surveillance activities. PG&E sought to correct all of them by improving the
training of maintenance and surveillance personnel and by altering or adding to
maintenance and surveillance procedures. To say that such incidents do not bear
upon the maintenance and surveillance program is to stand logic on its head.
Although it is true that the primary purposes of the procedures, eddy current
testing and shot peening, may have been accomplished, in our view doing the
job includes the notion of doing it safely, without putting plant personnel or
public at risk.

We do not, however, find that the incidents noted weigh strongly enough to
condemn the entire program or even to call it to question. These were three
incidents within the space of aticut a week in which a one-time operation was
attemp ed for the first and only time. We do not find it sarprising that errors
of this degree were made, nor are we shocked to note that it took three tries to
correct them. The evolution of these incidents reflects somewhat poorly upon
the maintenance and surveillance program, but not so poorly as to condemn that
program, and the careful analysis and prompt actions taken to correct the flaws
weigh heavily in the entire program's favor.

33. Unplanned Activation of Engineered Safety Features (ESF)

MFP submitted as exhibits a series of documents (MFP Exhs. I19,120.121,
122,122A,123,124,126, and 127) describing five incidents in which unplanned
ESF actuations occurred. PG&E's analyses of these events and Ps reports of
them to NRC found that personnel error lay at the root of each, as all three |
parties agree. PG&E F0F 11MA-169 through MA-173 at A70-A72; Staff FOF

1-240 through I 244 at 96-97; MFP FOF t 573-77 at 205-07.,

MFP would have us find that "[ijnadvertent ESF actuations are signihcant
occurrences" and that "the number of personnel errors involving unplanned ESF
actuations reflects poorly upon the adequacy of the maintenance and surveillance l

program at DCNPP" (MFP F0F 580 at 207, 587 at 209). We cannot agree. !

!

I
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The number of surveillance and testing operations performed annually runs
into the thousands. Tr. 834-35 (Crockett). The five instances noted in MFP's
exhibits were indeed " benign": careful analysis in each case concluded that no
threat existed to the public safety. Although it is true that inadvertent actuations
are to be avoided (Tr.1576 (Vosburg)), they are scarcely the " absolutely
horrible" (Tr.1578 (ZamEk)) matters that MFP, in cross-examination, tried to
make them out to be. Indeed, we agree with PG&E and the Staff that, generally
speaking, ESF actuations move the plant to a more conservative condition. Tr.,

1576 (Vosburg); Staff FOF l.239 at 96; PC1E FOF 1168 at A-70. For obvious
reasons, tripping the plant is to be avoided, and any inadvertent ESF actuation
causes undesirable reporting and paperwork. Tr. 1577-78 (Vosburg). But these
are not inherently unsafe incidents and they do not appreciably contribute to the
wear-out or breakdown of safety-related equipment. Tr.1580 (Vosburg).

Itaving read MFP's exhibits in some detail, we are favorably impressed first
with the apparent paucity of the mistakes compared to the total number of
actions taken per year and second with the diligent and analytical dissection
of each error that PG&E carries out, even when the subject error is of little
safety significance. We find the overall impression borne by this particular set
of exhibits to be very favorable to the maintenance and surveillance program at
DCPP.

34. Limitorque Valve failure

MFP offered two documents concerning a single failure of a Limitorque
valve operator. These are, respectively, an NCR and an LER reporting on and
analyzing the failure of a Limitorque valve operator during a test of that operator.
MFP Exhs. 128,129; Tr.1589-90 (Ortore).

Analysis indicated that the operator failed because a locknut and the setscrew
intended to secure the locknut had not been tightened properly. The immediate
situation was corrected, an investigation was performed to determine the reasons
why the locknut was not properly secured, the INpO network was informed of
the occurrence, crews were tailboarded on the importance of the proper attention
to details on such valves, other similar valves were inspected for loose nuts and
set screws, the hardness of the worm gear shafts in other valves was measured
and it was found that this factor varied, suggesting that part of the cause was an
inability of the set screw to properly hold the locknut, (indeed, contact with the
manufacturer disclosed that the material of the worm shaft had been changed),
and the procedure for assembly of the locknut was revised to specifically include
instructions for tightening the set screw. It was revealed in the course of the
investigation that loose nuts were to be found only on valves worked on by one
specific technician. MFP Exh.128 passix

,
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MFP would have us find that the DCPP maintenance and surveillance program
is deficient because it did not catch this problem before it occurred by supplying
instructions on the tightening of set screws, measuring the hardness of the
worm shafts, and developing a " proper method for securing the lock nut to
the worm shai't." MFP FOF 1594 at 211. We note that even in the state,

revealed by the test, any suspect valve operators would have been capable of
cartying out their safety functions. MFP Exh.129 at 7. We also note the
diligence and completeness with which the investigation was purmed and the
sensible steps taken to prevent recurrecce. In our view, far from showing any
fundamental flaw in the maintenance and surveillance program, this incident
and its followup demonstrate the program's strength. This problem, however,
represents another example that leads to e.ir conclusion that PG&E should
perform a study seeking improvement of interdepartmental communications for
maintenance-related activities.

35, Motor Pinion Keys in Limitorque Motor Operators

MFP submitted an exhibit (MFP Exh.132) concerning failed motor pinion
,

keys in motor-operated valves, and both direct and cross-examination were car-
ried out on witnesses familiar with the exhibit (Tr. 1615-25 (Ortore, Vosburg)).
MFP Exh.132 is a voluntary LER submitted by PG&E concerning an incident
in which a motor pinion key failed. The analysis did not show any safety prob-
lem, and the LER was submitted on a voluntary besis in order to keep NRC
and the industry informed of potential mechanical failures. Indeed, other similar
valves were found to be operable even with their motor pinion keys sheared,
inasmuch as the friction between motor pinion and shaft is sufficient to operate
the valve without the key. MFP Exh.132, at 3,6,7; Tr.1616,1618 (Ortore),
1621 (Vosburg).

The key sheared off during the incident because, through a miscommunication
between the maintenance personnel and operating personnel,it was subjected to ,

"short stroking" while in a manual mode of operation, an overstressing condition |
that it would generally not encounter in service. The vendor, in fact, believed
that the key was of sufficient strength, but has now changed the design to specify I
a stronger material. MFP Exh.132 at 3,1.

|
MFP would have us find that the miscommunication that revealed the '

low strength of these keys " reflects a pattern of miscommunications between
maintenance and operations, which has caused other problems in these plants"
and that the low strength of the keys and the failed keys in certain valves reflect
a "significant number of safety defects in safety components that are found only
through luck," and that "PG&E's inability to detect and correct these hidden
defects in a timely way could have a significant adverse effect on safety. |

"

MFP FOF 11604 and 605 at 214.
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In our view, the fact that the valves were still operable with the internal
' defect suggests that the hidden defects were not serious safety matters, and
the thorough review and analysis of the situation, once discovered, reflects very
positively upon PG&E's willingness to analyze and improve its procedures when
chance reveals hidden flaws, however inconsequential.

Communications can, of course, always be improved between organizations
sharing responsibility for plant maintenance and operation, and in this case
we believe they have been. Surely the entire episode does not reflect any
fundamental problems in maintenance and surveillance.

36. Control of Lifting and Rigging Devic.'s

MFP presented two instances that it alleged showed failure on the part of
DCPP maintenance and surveillance personnel to properly control and imple-
ment lifting and rigging procedures. The first occurred on March 7,1991. It was
an incident in which a crane was being used to lift a relief valve into position
on a main steamline outside containment. MFP Exhs. 135, 136. The boom of
the crane came too close to a 500 kV power line and the line arced to ground,
causing a loss of offsite power. The 230 kV startup system had been cleared for
maintenance and was not available. The emergency diesels started and loaded
the vital busses, constituting an ESF actuation, and there was a momentary loss
of residual heat removal.

Refueling was in progress at the time and one asser bly was in the manip-
ulator crane and positioned over the core. Several systems were affected by
the loss of power, and not all equipment functioned as intended. For example,
the auxiliary building ventilation fans could not be restarted until certain com- i

ponents were replaced; emergency diesel EDG l-1 started, but only after 19 .

seconds rather than the 10 seconds that is the Tech Spec limit; and the Unit 1 )
control room emergency lighting failed to function. MFP Exh.135 at 5-8; MFP |

'

Exh.136 at 5-9.
Safety analyses concluded that the health and safety of the public were not

endangered by this occurrence. MFP Exh.135 at i1; MFP Exh.136 at 12.
However, personnel safety was endangered by the are to ground of a 500 kV
line. Tr.1635 (Giffin).

The root cause of the event was human error compounded by ineffective
use of existing management systems. Apparently the crane crew did not even
know that the 500 kV line was energized; they assumed that since the plant
was shut down the line was dead; and they did not know it could be used to
backfeed power into the plant. The foreman was apparently distracted by the i

many other activities he was coordinating at the same time. MFP Exh.136,
Attach. 2 passim.

l
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Although this incident seems to the Board to indicate a number of flaws in
the maintenance and surveillance program, it does not seem focussed upon the
sort of knowledge and experience expected of the rigging and lifting crafts. It
scarcely takes an expert rigger to know that one should stay away from high-
voltage lines with crane booms. The problems seem again to center around
communication (a knowledge of the state of the system one is working on),
training, and attention.

He second incident involved a radwaste container being prepared for ship-
ping. On May 28,1992, the primary and secondasy cask lids were being installed

- on this container and a mechanical maintenance foreman was supervising the
operation. He left the area. The lids had initially been lifted with three slings
and placed on the cask. The clearance between the lid and the cask was very
close and the lid required some alignment. To facilitate this alignment, the crew
decided to use two chainfalls and a sling in the operation. They mistakenly
chose two 1-ton chainfalls to lift a weight that was close to 2400 pounds for
each chainfall, because they misjudged the weight. MFP Exh.137, Attach. at
4; PG&E Exh. 27, Encl. I at 1-2. The error became a subject of an NRC
inspection report and resulted in a Severity Level IV Violation. MFP Exh.137,
Cover Letter at 2.

He work of loading the cask was being carried out under hiaintenance
Procedure hi-50.23, and was being supervised (at least at the start) by a
mechanical maintenance foreman. When he left the scene, the rigging crew,
in violation of sules and of the scope of the tailboard that had introduced the
wori.. improvised in an area where their knowledge was insufficient. PG&E
Exh. 27, Encl. at 2.

There appears to be a difference of opinion as to the significance of this |
incident with respect to personnel safety; the NRC inspector noted "that this |

was a personnel safety issue and that the individual standing on the cask lid
could have been seriously hurt if the chain had parted" (h1FP Exh.137 at 4),
whereas PG&E management opined that the incident "did not present a threat to
personnel safety" since "the lid would have dropped a maximum of two inches
and could not have slipped off the lip of the container. " PG&E Exh. 27,

,

Encl. 2 at 1. It seems to the Board that, whichever opinion one adopts, it is |
clear that an incident like this one could have personnel safety significance, and

'

it is important that measures be in p! ace to prevent such happenings.
MFP would have us find that "these two incidents share some pertinent |

characteristics, and thus they demonstrate a deficiency in PG&E's ability to I

control lifting and rigging devices for heavy loads." MFP FOF 1633 at 227. |
PG&E believes that the two incidents are unrelated, or at least that they do !

not "have any commonality." PG&E Exh. 27, Encl. 2 at I; PG&E FOF 1M-
A190 at A-77. Staff witness Miller said that the question whether there might
be a common causal factor between the two incidents had not yet been decided
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(Tr. 2248). Both Staff and PG&E would have us find that the later of the two
incidents, the chainfall error, was not related to maintenance (PG&E Reply FOF
1R-All t at A-52; Staff IDF 11-258 at 103-04). Both cite our previous ruling
on contentions (LDP-93-1,37 NRC at 23) wherein we found that these and other
incidents did not have a common focus with respect to a failure of the personnel
and training programs. PG&E FOF 1h1A 191 at A-78; Tr.1637-38.

Although the two incidents may not reflect in a common manner on the
personnel and training programs, we do see certain parallels. Further, since the
second incident was being carried out under a procedure that PG&E itself styles a
" Maintenance Procedure" under the direction of an employee titled " Mechanical
Maintenance Foreman," we believe that both bear upon the adequacy of the
maintenance program, and that both reflect poorly upon that program's ability
to communicate both vertically (from supervisor to supervised) and horizontally
(from itself to other organizational cornponents).

Nevertheless, we do not see in these incidents any basic flaw of sufficient
proportions to warrant denying the license amendment. These incidents, how-
ever, are being included as part of the basis for our requirement that PG&E
conduct a study seeking improvement in interdepartmental communications re-
garding maintenance-related activities.

37, Main Feedwater Pump Overspeed Trip Due to Failure of Power
Supply to Speed Sensing Probes

MFP points out several failures of the feedwater pump speed controllers.
MFP FOF 11634-657 at 227-35; MFP Exhs. 138,139,140,140A,142. On
March 6,1992, a reactor trip occurred because of a low-low water level in
the 1-3 steam generator. The low-low level was the result of a trip of the 1-1
feedwater pump. The inverter feeding the speed controller on that pump had
failed, an smtomatic transfer to a second inverter also failed, and the loss of the
speed control channel caused the pump to go to a maximum speed condition,
which resulted in a pump trip. MFP Exh.138 at 1-4.

PG&E's analysis of the event concluded that the root cause of the failure
was that the original (pre-1989) design of the speed probe system was a single-
channel design and hence incompatible with the later-installed Lovejoy system
that failed. The problem had been earlier identified in a letter from a tednician,
a letter that never received a response. Id. at 10. 'Ihe failure of the probes to
transfer to the alternate power supply was caused by a small piece of insulating
debris, which had fallen between the points of a relay contact. MFP Exh.140A
at 4. In the course of investigating this event, PG&E discovered that the type
of inverter whose failure had set off the sequence had failed nine times between
1990 and 1992, each of those failures having resulted in repair or redesign in
consultation with the manufacturer. MFP Exh.138 at 2-4.
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On April 23,1991, a failure of main feedwater pump speed control had also
occuned and had led to a turbine trip and a reactor trip. The root cause of that
event was found to be failure of an amplihet in the Lovejoy control system.
MFP Exh.142 at 2-5.

The inverter difficulties all arose from a set of new inverters installed in
November of 1989 in an effort to give the pump speed control a more reliable
power supply. Tr.1651 (Giffin); MFP *ixh.138 at 2. Obviously the effort was
less than fully successful.

MFP would have us find that inverter failure was a "long standing problem"
at DCPP, and that PG&E's actions were ineffective in peventing the problem's
repeated recurrence. MFP FOF 643 at 232. Even PG&E concedes that "[wle
waited too long and continued to try to fix [the problem] inst-ad of just putting
in a new design" and "we should have written off the power supply." Tr.1652
(Giffin); MFP Exh.138 at 18.

He Staff and PG&E do not see the problem as a maintenance and surveillance
problem. The Staff says,"MFP offers no connection between these findings and
PG&E's maintenance and surveillance program . . The issue of concern
to PG&E and NRC related to the timeliness of PG&E's design engineering
program efforts, not to the maintenance program." Staff FOF 11-261 at 104-
05; Tr. 2246-47 (Miller). PG&E says the sequence of events "did not reflect
directly on either maintenance or surveillance." PG&E FOF M-A195 at A-79;
Tr.1653 (Gif n).

Once again we believe that the Staff and PG&E read the scope of the
contention too narrowly. If maintenance efforts fail or are untimely because
of a failure to properly coordinate with the engineering department or because
of a failure of engineering to properly support maintenance, that is in itself a
failure of the maintenance program viewed in a holistic sense.

MFP would also have us find that "[flinancial consideration influenced
PG&E's corrective action." MFP FOF 648 at 233; MFP Exh.138 at 18.
That may well be so. There does not, however, seem to be any tendency
to compromise safety for financial reasons. Indeed, both PG&E's technical
witnesses and the technical witnesses for the NRC Staff characterize the pump
speed controller failures as matters of little or no safety significance. Tr.1653
(Giffin); Tr. 2216 (Miller). M agree. It appears that the gieatest significance
for the main feedwater pump failure is the effect it has on operability and
availability of the plant rather than on safety. Although PG&E's response to the
failures may have been as " untimely and inefficient" as MFP would characterize
it (MFP FOF 1650 at 233), there seems to have been no substantial effect on
safety.

MFP is correct that any problem with a feedwater pump can introduce the
possibility of a transient, and that transients are not desirable from either a
safety or availability standpoint. But we accept the professional opinions of
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the technical witnesses presented by the Staff and PG&E to the effect that the
pumps are not safety-related equipment. Tr.1653 (Giffin); 2219 (Peterson).

We are again confronted with a situation in which the response of the
maintenance and surveillance program as a whole has been less than perfect.
'Ihe delay in fixing the inverters in particular demonstrated poor engineering
support for the maintenance effort. But the matter is not one of substantial
safety significance, and we cannot see it as reason to deny the license extension.
We are, however, including this matter as one of the bases for our requirement
that PG&E perform a study seeking to improve coordination of the maintenance
department with other departments (such as engineering) engaged in performing
maintenance-type activities.

38. Inadvertent Containment Ventilation isolation

MFP introduced a series of NCRs and LERs purporting to show instances
of containment ventilation isolation (CVI) resulting from personnel error. MFP
Exhs. 144, 145, 146, 146A, 147, 148, 149, 149A, 150, 150A, 151, 151 A. In
the views of the Staff and the Applicant (which coincide), these events are
unrelated to one another except that they all led to CVI. Staff FOF I-269 at
107; PG&E FOF M A202 at A-82. Both Staff and Applicant point out that
CVI is inherently a " benign" event, that is, simply a change to a safer (more
conservative) condition, and that the wear and tear on safety devices resulting
from CVI is minimal. Staff FOF 11-267 at 107; PG&E FOF M-A199 at A 80;
both citing Tr. 1670-71 (Vosburg).

MFP would have us find that these incidents show several major flaws
in the IX'PP maintenance program: ineffectiveness of attempted corrective
actions, lack of communication and coordination between maintenance and other

departments, financial considerations influencing safety decisions, failure to
adhere to procedure and policy guidelines, and untimely response to deficiencies
in the radiation monitoring system. MFP FOF t 663, 665, 670, 674, 680,
684. The Staff and Applicant would have us find that, there being no real
nexus between these events, the charge of ineffective corrective actions is not |
warranted. PG&E FOF M-A202, M-A203 at A-82; Staff FOF % l-270 and '

l-271 at 108. Both of these parties point out that recent regulatory changes have
been made in reporting requirements to downplay the importance to safety of
CVI events. PG&E FOF M-A199 at A-81; Staff FOF I-267 at 107; both !

citing Tr. 1668-69 (Vosburg). Both the Staff and Applicant also point out that I

the radiation monitoring system is in the process of being upgraded to a digital
system that should be less sensitive to electrical noise in the plant. PG&E FOF
1M-A200 at A-81; Staff F0F I-269 at 108, both citing Tr. 1673-74 (Giftin).

Neither the Staff nor PG&E addresses the matter of financial considerations,

but we find that the portion of the record cited by MFP (MFP Exh.148 at 7,
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15) - when taken in context - doca not suggest that financial considerations
played any strong role in the decisions made on methods to address the CVI
problem at hand.

We do, however, find two matters troubling. The first is the fact that "[t]here
is no plant or GC procedure specifically regarding work on energized equipment"
(MFP Exh.150A at 12). This lack of procedures is particularly serious inasmuch
as four of the CVI events resulted from errors on the part of personnel who were
working on energized equipment. These numerous errors warrant a specific list
of precautions for affected personnel. We do not accept PG&E's argument that
these precautions are " common knowledge to journeymen electricians" (id.)
since,if this were the case, there would not have been the four CVI events.

He second matter is the timeliness of PG&E's response to the oversensitivity
of the radiation monitoring system to electrical noise. He system has exhibited
this characteristic "since the Units have been operating" (MFP Exh.149A at
5), yet PG&E is only "in the process of installing" a new system, and while
the specific monitors involved in the incidents listed by MFP no longer give
trouble, other instruments in the system still do. Tr. 1673-74 (Giffin). Despite
the avowed benignity of a CVI incident, as we noted in Section 33, supra.
unneeded actuation of ESF should be avoided. It stresses the crew and diverts
resources. Tr. 1577-78 (Vosburg). The Board feels that it is high time the steps
(apparently well known) that are needed to further suppress this undesirable ESF
actuation should be taken.

Accardingly, we direct that the conversion of the radiation monitoring system
be completed and that a set of rules for working on energized equipment be
promulgated.

39. Reactor Trip on Steam Generator Low Level

Two exhibits offered by MFP (MFP Exhs. 155, 156) were the NCR and i

LER concerning a reactor trip occasioned by low steam generator level that
occurred on February 1,1991. A carpenter was carrying planks intending to
erect a scaffold for inspection and repair of a feedwater valve. The planks
struck an instrument air valve, closing it and shutting off the operating air
supply to two feedwater valves and their bypasses. The feedwater valves failed
closed, the feedwater supply to two steam generators ceased, the steam aenerator
level dropped, the reactor tripped on low steam generator level and steam
flow /feedwater fiow mismatch and the turbine tripped. MFP Exhs.155 at 2-
3,156 at 1; Tr.1692-93 (Giffin).

When the reactor trip and turbine trip occurred and the plant transferred from
its own generated power to outside power, four pieces of equipment failed to
operate: a circulating water pump failed to restart, a 25 kV motor-operated
disconnect failed to open, a control rod drive mechanism cooling fan failed to l
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start, and a main turbine stop valve failed to close fu! _ MFP Exhs.155 at 3-4,
156 at 3-5; Tr.1694-95 (Giffin). PG&E's safety analysis of the event indicated
that such a string of failures was, in fact, bounded by previous analyses and
that the health and safety of the public was not adversely affected. MFP Exhs.
155 at 8.156 at 9-10. He cause of each of the four subsidiary failures was
identified: the circulating water pump failed because of a malfunctioning relay
(Tr.1699 (Vosburg)), the 25 kV disconnect failed because outage workers had
wrapped plastic sheeting around one of its operating shafts, the control rod
drive cooling fan failed because of tempendure and age-induced changes in its
magnetic starter, and the main turbine stop valve failed to close because of
underlubrication of a bushing on its actuator spring. MFP Exhs.155 at 3-4,
156 at 4-5. Corrective actions were taken to prevent recurrence of the initiating
event, including a revision of the procedure governing erection of scaffolding.
Corrective actions were also taken to forestall recurrence of the subsidiary events.
MFP Exh.156 at Il-12: Tr.1693,1702 (Giffin); Tr. 1699,1701 (Vosburg).

MFP would have us find that this incident represents another case in which
multiple maintenance deficiencies occurred and previous corrective actions were
ineffective (MFP FOF 11693 at 248,702 at 251). It would also have us find
that the incident presents " substantial and multiple inadequacies in PG&E's
maintenance and surveillance program"(MFP F0F1704 at 252). PG&E would
have us find that this was an isolated event, that it has been adequately addressed
to minimize future occurrences, and that it is an example of how a "living"
maintenance program incorporates operating experience a order to improve.
PG&E FOF 11M.A209 through M-A211 at A-84 through A-85, citing Tr.1694-
96 (Giffin),1700 (Vosburg). PG&E sees no programmatic concerns stemming
from this incident. PG&E Reply FOF 1R-Al20 at A-55 through A-56. The
Staff, too, sees this as an isolated incident that has been properly resolved and
that has actually resuhed in enhancing the maintenance program. Staff FOF
11-275 at i10.

In this instance we agree with PG&E and the Staff. We see this as
an incident in which a virtually unforeseeable random event with no serious
safety implications has resulted in a thorough and intensive analysis, ultimately
improving the maintenance and surveillance program.

.m. Auxiliary Saltwater Pump Crosstie Valve
.

MFP presented an exhibit (MFP Exh.168) in which was described an incident |
where an auxiliary saltwater pump crosstic valve was found with its manual ,

handwheel inoperable because of extensive rust buildup. MFP points out an
ostensible inconsistency in the testimony of PG&E witnesses concerning the I

safety status of this valve and its capa.;ity for manual operation (MFP FOF
1705 at 253). It contrasts the statements of witnesses Giffin and Ortore (Tr.

i
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1725) to the effect that the function of closing the valve is not safety significant |
with that of witness Vosburg (Tr.1718) that the closing of the crosstic valve is i

1

a safety function. ;

|We see no real inconsistency. Witness Vosburg merely testified that the
design of the system takes account of the manual operation capability of the
valve in order to make it unnecessary to design the remote operator to Class I
(safety grade). Witnesses Ortore and Giffin noted that the entire capacity of the
valve to be operated - both electrical and manual - is itself Class II because
operation of the valve is not required for mitigation of an accident. (The body
of the valve is Class I since it is part of the primary pressure boundary.)

MFP's own exhibit shows that the operating capability is only needed if, at
a time some 13 hours after an accident, it becomes necessary to separate two
redundant trains of auxiliary saltwater cooling in the event tnat a leak develops
in a passive component of one of the two trains (MFP Exh.168 at 7-8), and the
manual operator would be needed ont if the electrical operator simultaneously
failed. A second valve in series with 6 2 valve whose manual operator failed was
available in any event, and although that valve's manual operator was clogged
with paint it was quickly and readily freed for service. Id. at 34,15-16. The
maintenance program has been changed to require inspection of these manual
handwheel operators. Id. at 18-19; Tr.1730 (Giffin).

MFP would have us find that the failure to include regular inspection of
the handwheels in the original maintenance and surveillance program " reflects a
basic inadequacy in the program"(MFP F0F 706 at 254). decause MFP's own
exhibit concludes that, even with the valves in the condition found, "the ASW
system would have functioned as designed to support post-accident operation"
(MFP Exh.168 at 8), we cannot agree with MFP on this point. Clearly the
analysis and review of the incident has improved the program, but clearly also
it was adequate before the incident occurred.

MFP makes a second point: that the response to the original discovery of
the stuck handwheel was intolerably tardy (MFP FOF 715 at 257,722 at
259). This is because, while the flaw was discovered in June of 1990 and an
attempt was made to correct it in September of 1990, actual repair was not
accomplished until the NRC resident inspector called the outdated repair tag
to the plant manager's attention in January of 1991. It appears that the first
attempt to correct the situation was abandoned because plant management knew
that spare parts were not available and was reluctant to disassemble the valve
without such parts. MFP Exh.168 at 2-3. We have no record evidence of the
time needed to get spare parts for such valves, so we cannot judge whether the
period was too long or not. Certainly the fact that the valve was ultimately
repaired without spare parts suggests that a sufficient effort could have fixed it
more quickly. Nevertheless, we see no serious programmatic fault in PG&E's
behavior in this instance. The matter was a flaw in a system that was not' direct'ly
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safety-relatSd, there existed adequate redundahey during the period before repair,
" 'i

|
and PG&E has taken adequate stepc to prevent recurrence.- -

. . . . . .

- ;

' 41. "Testcock Valve on Diesel Generator ;'

.,

MFP introduced 'an exhibit (MFP Exhl 172) that concerned the failure of ' f
/ a testcock valve on a diesel generator.' This' exhibit describes the following ; !-

,

L occurrence: Maintenance was being performed on a diesel generator, and a . j
: testcock, a device to permit checking cylinder pressures, had been replaced.
[ Mechanical Maintenance performed an initial leak check on the testcock, and . ,

j
- j'

the engine was'~run to bring it to operating temperature, when another leak- |
' check was to be performed. .When Mechanical Maintenance tried to perform !
'this second check, the mechanic inadvertently checked and tried to tighten a -|
testcock other than the one that had been replaced, and that testcock broke off. - |

- Analysis and investigation revealed that the broken testcock had failed because
(of high cycle vibration failgue. caused by loosemng m service. Id. at 2-3,5; Tr.1 !

11746-47 (Giff n).' ' . . , . , . .

MFP would have us find that the degradation of the broken testcock was . ;

iidentified because of an error in post-maintenance testing (MFP FOF 1726 at .!
7260), and that seems true enough. But' MFP would also have 'us find that, !<

- when taken in conjunction with the incident of the failed motor operator keys' ;
' described above, this, being a second instance wherein a flaw was discovered .

'

,,

zwhen'a maintenance worker made 'an error, irdicates sJme basic infirmity in i

. the maintenance p' ogram. MFP FOF 1727. That we cannot findc.Both the !
'

r-

' Staff and PG&E would have us find that this is'a very minor incident with - )

ino real bearing on the fundamental soundness of the PG&E maintenance and
. surveillance program. Staff F0F 11-286 at i13; PG&E F0F1M-A219 at A-87. <

We note that, even had the damaged testcock gone undetected and broken off I
'

. while the ' diesel was running, it would.not have caused the diesel to fail its
intended function. Tr. IM; 50 (Giffin).

This, even taken~with the matter of the failed motor operator keys, is surely
: no indicator of any significant flaw.

,

!

,

42. Main Feedwater Check Valve .

' Ibut of MFP's exhibits (MFP Exhs. 190, 191, 192, 193) allegedly relate to |

:
~ the malfunction of a main feedwater check valve at Unit 1. Although it appears

to the Board that three of the four documents (MFP Exhs. 191, 192, 193)
involve that valve'only peripherally, we are considering them together in order ;

;; to correspond to the treatments given in the proposed findings of the parties.
,

;

b:
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The first document reports the finding of a condition of leakage in a main
feedwater check valve and the considered decision, based upon evaluation of
the safety significance of this leakage and upon the fact that operators could
readily take account of the condition of the valve, that there was no need to
repair the leakage immediately. The fundamental cause of this leakage was a
failure on the part of the valve's vendor to make clear the proper procedure for
reassembling the valve after servicing. That problem has been corrected. MFP
Exh.190 at 2,5-9.

The subject matter of the other three exhibits (MFP Exhs. 191,192,193) was
PG&E's treatment of, and response to, an actuation of the P-14 ESF at Unit '
l. That actuation occurred at a time when the feedwater check valve was still
leaking. and it was at first thought that that condition might have contributed to
the event, but later analysis showed that the check valve leakage did not really
contribute. MFP Exh.190 at 3; Tr.1781 (Vosburg). The ESF actuation was
primarily brought about by leakage through the main feedwater control valve
and its bypass valve, both of which malfunctioned because of a drift in the valve
position controller. MFP Exh.191 at 5. That condition has been corrected by
increasing the frequency of surveillance of the position controller's condition.
Tr.1783-84 (Giftin); 1786 (Vosburg).

The P-14 interlock trips the main feedwater pump and the turbine and closes
the main feedwater isolation and regulating valves in order to protect the turbine
from damage by water intrusion. MFP Exh.192 at 4-5; Tr.1773 (Vosburg).

MFP would have us find that inadequate maintena ice was performed on
the main feedwater check valve during Unit l's third refueling outage (MFP
F0F 735 at 263). That is apparently correct. As we have noted above, the
material supplied by the vendor of the valve apparently did not contain adequate
instructions for its proper assembly after servicing. That matter was corrected,
and it apparently did not lead to any serious consequences. Further, careful safety
analyses showed the leakage would not Icad to any serious safety problems.
MFP Exh.190 at 6 8. As to MFP's proposed finding that PG&E's response to
the leakage was untimely (MFP FOF 1738 at 264), we see no reason to fault
the management decision to leave the leakage uncorrected.'

MFP would also have us find that poor communication played an important
part in the series of events herein described, inasmuch as Mt P believes that

-

no proper notification was given te :he reactor operating staff that leaky salves
might occasion trouble during a startup. MFP FOF 743 at 265, citing MFP
Exh.193 at 1. The NRC comment that MFP cites in support of this postulate is,
in fact, apparently in part a simple misunderstanding of the role the check valve
played in the P-14 actuation incident. Although we do not have the original
report of that incident sent to NRC, the revision introduced shows, as we noted
above, that the leaking check valve played little part in the ESF actuation. The
valves primarily to blame for the ESF actuation were not known to be faulty at
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the time. No serious lack of communication between maintenance and operations
is apparent to the Board here.

MFP repeats that untimely action after the discovery of the leaking check
valve was to blame for " numerous reactor trips, an ESF, and a degraded
feedwater system." MFP FOF 11746-50 at 266-67. We see no instances here
recorded where leaking valves of any sort led to a reactor trip - the ESF
occurred during recovery from a trip due to other causes (Tr.1781 (Vosburg))
- nor do we see a substantially degraded feedwater system. We see no evidence
here of a significant deficiency in the maintenance and surveillance program.

43. ASW Pump Vault Drain Check Valves

MFP introduced an exhibit (MFP Exh.196) that describes an incident in
which the check valves in both Auxiliary Saltwater (ASW) pump vault drains
were simultaneously removed for servicirig. Because both chains of a redundant
system were being worked on at the same time, PG&E witness Giffin, out of
an abundance of caution, initiated the NCR process, but engineering analysis
showed that the removal of the valves did not affect the operability of the ASW
pumps and that the incident did not, in fact, present a nonconformance. Tr.
1795-96 (Giffin). Thus the document is not really an NCR, and, indeed, it
contains within it the information that the incident was neither nonconforming
nor reportabic (MFP Exh.196 at 6-7,12).

Nonetheless, MFP would have us consider certain findings in the report as
,

matters that reflect adversely upon the maintenance and surveillance program of
the DCPP MFP FOF 754 at 268, citing MFP Exh.196 at 5-6; MFP FOF 755
at 269, citing MFP Exh.196 at i1. Both the Staff and PG&E would have us
find that, inasmuch as the report does not suggest any hazard to the public health
and safety (indeed, it specifically discounts any such hazard (MFP Exh.196 at
6)), and because it is not actually an NCR, it cannot lend any support to MFP's
contention that the maintenance and surveillance program is flawed. PG&E FOF i

M-A233 at A-92 through A-93; Staff FOF 1296 through I-297 at 116-17. |
'

Although we cannot endorse the reasoning of PG&E and the Staff in this -
clearly, a recounting of an egregious failure of the maintenance and surveillance
program, whether in an NCR or elsewhere, whether it directly hazarded the
public health and welfare or not, could cast doubt on that program - we find,

Iafter carefully considering the matters MFP has pointed out, that none of them
rises to the level of a significant challenge to the program.

|

|
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44. Motor-Operated Valve Failed to Cycle on Actuation Signal

MFP introduced an exhibit (MFP Exh. 210) concerning a motor-operated
safety injection valve that failed to cycle closed and open when tested. The valve
opened properly on a signal to do so, then closed on a signal to close, but failed
to open a second time on a second attempt to open. Investigation revealed that
the operator's declutch fork had been installed upside-down during maintenance
8 years previously, prior to the start of plant operation, and that the excessive
stresses induced by this improper installation ultimately caused the failure. Id.
at 2-3. MFP would have us find, by a tortuous chain of reasoning interpreting 10
C.F.R. Part 50, App. A, that this chain of events violated the so-called " single
failure criterion" (MFP FOF 11762 and 763 at 271-72), and it would have us
find this despite the fact that the valve in its as-found condition would have
operated in an emergency. MFP Exh. 210 at 5; Tr.1809-10 (Ortore).

We note that, at the time the erroneous installation of the clutch fork
occurred, the maintenance instructions and training were not equivalent to
present standards. McP Exh. 210 at 6; Tr.1810 (Ortore).

MFP would further have us find that this is a case wherein a " deficient
installation went undetected until the component failed ." MFP FOF 1764.

at 272. We note that in fact the failure was detected by a routine surveillance
intended to detect just such failures, and that during the eight-year period the
valve was regularly tested and performed as it should have. Tr.1810 (Ortore).

We see this occurrence as an isolated instance that has been dealt with
properly, an instance that does not suggest a significant flaw in the maintenance
and surveillance program.

45. Fire in Electrical Panel

MFP introduced an exhibit describing the occurrence of a fire in an electrical
panel. The fire was discovered both through the activation of a srnoke detector
annunciator and by a mechanic's helper who saw smoke and spread the alarm.
The fire brigade responded and soon extinguished the fire. The damage was
such that the exact cause of the fire could not be determined, but analysis
by knowledgeable people led to the conclusion that the fire resulted from
overheating of a loose terminal on a 480-volt breaker. It was further believed
that the terminal was loose because the termination was of the u c.pression type,
a type that is dependent upon the skill of the installer for acceptable results.
MFP Exh. 216 at 1, 2,4,6.

The exhibit notes that such terminations were replaced in the 1970s on Class
I high-voltage equipment, but that a " conscious, economic decision" was made
not to replace them on Class 11 equipment, a condition that accords with accepted
IEEE practice. MFP Exh. 216 at 5.
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MFP would have us find that PG&E's behavior in this instance is a case
of putting financial considerations above safety and hence shows that financial
considerations have undermined the maintenance and surveillance program at

DCPP. MFP FOF 11767-768 at 273-74. It does not seem so to us. The financial
consideration led only to economizing on nonsafety matters. Indeed, the panel
that failed "has no effect on the safe shutdown capability of either unit." MFP
Exh. 216 at 6. Improved terminations have been installed and a system of
infrared thermography inspections has been instituted to reduce the probability
of recunence. Id. at 7; Tr.1823-24 (Crockett). We see no basic flaw here.

46. Chemical and Volume Control System Diaphragm Leakage

MFP cross-examined PG&E's witnesses on certain instances of leakage from
valves in the Chemical and Volume Control System (CVCS) of the plants. Tr.
1826-39; PG&E Test. at 100-02. To clarify matters addressed in that testimony
and cross-examination, PG&E introduced two exhibits (PG&E Exhs. 28,29).
Although the technical specification for leakage from the CVCS was exceeded
in each case, careful analysis concluded that there was no effect on the public
health and safety, inasmuch as the leakage limits are set by consideration of the
doses in the control room and at the site boundary over the entire 30-day course
of a very severe accident. PG&E Exhs. 28 at 5-6,29 at 4-5.

These two instances of leakage occurred in 1991 and 1992, but they stemmed
from different root causes and the precautions taken ta prevent repetition of the
first occurrence would not have prevented the second. Tr. 1832-33 (Giffin).

MFP would have us find that multiple deficiencies led to these incidents and
that "this broad array of deficiencies implicates the overall adequacy of PG&E's
maintenance and surveillance program." MFP FOF 784. We do not agree. The
incidents of Icakage stemmed from different causes, those causes were in each
instance carefully analyzed, and proper steps were taken to improve the program.
PG&E Exhs. 28 at 6,29 at 5; Tr.1831-33 (Giffin). We see no indication in
these events that the maintenance and surveillance program is seriously flawed.

47. Conclusion on Maintenance and Surveillance Program

We began our discussion of the Maintenance and Surveillance Program with
the general conclusion of the Staff witnesses that the program was adequate
and, indeed superior We then tested this overall general conclusion against the
incidents cited by MFP.

There is additional testimony and other evidence dealing with a general
evaluation of the Maintenance and Surveillance program and how it compares
to other such programs throughout the industry. PG&E performs approximately
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14.000 preventive maintenance tasks and 7,000 corrective maintenance tasks
annually at DCPP. PG&E Test. at 38, 40 (Ortore). He incidents referenced
by MFP, some of which (as detailed above) are quite serious, represent but
a small percentage of those tasks. PG&E claims, and we have no reason to
doubt, that the nonconformances, although typical of the range of matters that
confrent the maintenance and surveillance system, are "not the normal. Hey're
the exception of how we do business." Tr. 2072 (Giffin).

Collectively the incidents demonstrate that PG&E has not reached perfection
- but no one (including MFP) expects that it would or could do so. As a
PG&E witness observed, "we are not perfect. We would like to be, but we're
not." Tr. 207) (Giffin).

Clearly perfection - in context, " error free maintenance"- is not required
to provide the " reasonable assurance" necessary for us to approve the license
extensions here sought. Tr. 2275 (Peterson). Compared with nuclear power
plant industry norms, however, PG&E ranks quite favorably. The NRC has
frequently commended PG&E for achieving a high level of safety performance
at the DCPP. PG&E Exh.19 (NRC commendation letters dated June 22,1993,
February 5,1993, June 30,1992, and February 3,1993).

Moreover, the Commission periodically conducts a Systematic Assessment
of Licensee Performance (SALP) which, in effect, evaluates the performance
of operating reactors in specified disciplines, one of which is maintenance and
surveillance. PG&E Test. at 182 83 (Giffin). Ratings are currently categorized
into three levels - 1 (" superior level of safety performan.e"), 2 (" good level
of safety performance"), and 3 (" acceptable level of safety performance")."

For the most-recent SALP review period as of the time of the hearing (from
July 1,1991, through December 31,1992), PG&E received six "1" ratings and
one "2 and improving" rating. Maintenance and surveillance received a "1"
rating. PG&E Test. at 183 (Giffin); PG&E Exh. 20. A plant need not receive a
"1" rating to qualify for a license extension of the type sought here -indeed,
a "3" rating would be sufficient. Tr. 2275-76 (Peterson).

In addition, PG&E presented the opinion of Tedd A. Dillard, a maintenance
expert employed as Supervisor of Component Programs for the Nuclear Division
of Florida Power & Light Company (FP&L) and, previously, from May 1983
to November 1988, the Manager of Maintenance for FP&L's St. Lucie Nuclear
Power Plant. PG&E Test. at 116. Mr. Dillard testified (as had other PG&E
witnesses) that excellence in operating records of a plant directly stems from
an adequate maintenance and surveillance program and that PG&E's record in

D NRC Management Directnes System. Handbook 8 6. Part I. approved July 14.1993, at 6 (replacing forn:er
NRC Manual Chapter and Appenda 0516). referenced m PGAL Test at 182-rs6 (Girhn). A fourth calegory
("N') represents funcuonal areas for wtuch insuf6eient informatmn emis to support an assessment of hcen=ce
performance Handbook 8 6 at 7.
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this respect is among the leaders in the nuclear industry._ 'Ihe Staff expressed a !
'

similar view.
Notwithstanding such accolades, MFP has brought to our attention several t.

aspects or areas of the maintenance and surveillance program that warrant some ,

corrective action. We commend MFP for its' efforts in this regard. Although
not sufficient to warrant denial of the license application, they are sufficient to

' warrant orders for conection. Specifically, we direct the following corrections: ,

1. . De telatemp sticker program must be improved, as described under item |
IV.C.1, above. These improvements need be made only to the extent PG&E

'

determines to use such a program in fulfilling its EQ requirements.
'

2. Conversion of the radiation monitoring system must be completed and a
set of rules for working on energized equipment be promulgated (item IV.C.38, |

above). ,

3. PG&E must undertake a study, to be submitted to the Staff for review,
concerning methods for improving communications between maintenance and

,

other departments, to the extent maintenance elects to use those departments in ,

-implementing its maintenance and surveillance program (see items IV.C.9,10,
15, 29, 34, 36, 37). !

We delegate scheduling and confirmation of satisfactory completion of these |
-; matters to the NRC Staff. Such delegation of post-hearing matters is appropriate |

where, as here, they involve deficiencies that should be corrected but which do
not pertain to the basic findings necessary to the issuance of a license. Public f
Service Co. ofNew Hampshire (Seabrook Station. Units I nd 2), CLI-90-3,31 :

NRC 219,230-31 (1990); Consolidated Edison Co. of New York, Inc. (Indian
Point, Unit 2), CLI.74-23,7 AEC 947 (1974).

;

i

V. RENEWED MOTION TO REOPEN THE RECORD ;
?
i

MFP's August 8,1994 Renewed Motion to Reopen the Record seeks to !

include in the record on Contention I an NOV issued by the NRC Staff on July
14, 1994, together with various materials included in two inspection reports j

dealing with the subject of that violation as well as with certain other matters t

covered in those reports. He motion is opposed by both PG&E and the NRC |
'

Staff.
Such motions are governed by 10 C.F.R. I 2.734, which requires tLa a motion

to reopen a closed record be timely (except in circumstances not here pertinent),
that it address a significant safety or environmental issue, and that it demonstrate
that a materially different result would be or would have been likely had the
newly proffered evidence been considered initially. Further, the motion must be ,

accompanied by one or more affidavits. |

t

|
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On July 22, 1994, the Staff advised the Board and parties of the issuance
of the NOV. Letter from NRC Staff counsel to Licensing Board, dated July
22, 1994, transmitting copy of NOV dated July 14, 1994. The NOV cover
letter to PG&E, dated July 14,1994, characterizes the NOV (based on IR 94-
08) as "a significant violation involving the failure of your engineering staff
to fully recognize or correct operational deficiencies in the Auxiliary Saltwater

i(ASW) System, despite several opportunities to recognize the existence of these
deficiencies.""

The letter went on to note that NRC had also !
t

considered separate citations for fadure to implenent adequale design control neasures to
assure that ASW specifications and procedures were adequate to properly limit maximum
Component Cooling Water (CCW) temperature during a design basis accident, and for failure
to provide complete and accurate information to the NRC regarding the results of ASW
system testing.

,

The NRC explained that those failures were a " direct consequence of the poor
engineering work" and, as a result. " separate citations are not warranted." NRC
Letter to PG&E, dated July 14, 1994.

In its Renewed Motion, MFP notes that it previously had sought to reopen
the record to introduce IR 93-36 (January 12, 1994), to demonstrate that the
surveillance program for the ASW system was inadequate and PG&E failed to
perform needed maintenance, and that in LBP-94-9 we dismissed the motion
without prejudice because the issues raised were as yet " unresolved." In that ,

Order, we also established a threshold showing for any renewed motion, that j

the information be demonstrated as "significant and possessing substantive
'

implications with respect to implementation of the maintenance / surveillance
program" at DCPP. LBP-94-9,39 NRC at 125 (footnote omitted). ;

MFP characterizes the NOV as confirming the existence of problems initially
'

raised in IR 93-36. MFP goes on to claim that the motion is timely filed, l

that it raises significant safety and environmental issues, and that it is likely to
affect the outcome of the case relative to Contention I "because it contradicts
testimony at the hearing by PG&E and the NRC staff and because it corroborates
many aspects of [MFP's] position that PG&E's maintenance and surveillance
program is inadequate." MFP adds that "the fact that PG&E appears to
have misrepresented the operability of the ASW system and the status of its
maintenance and surveillance prograrn implicates the integrity of PG&E's entire
maintenance and surveillance program and the reliability of PG&E's testimony
in this case." Renewed Motion at 3.

"The staff tranmutted copes of IR 9408 to the Board and partes by Memorandum dated March 17. 1994
(Board Nou6 cation 940M
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PG&E and the Staff do not contest the timeliness of the Renewed Motion,
at least insofar as it seeks to add the NOV to the record. (They question the
timeliness of other matters arising from IR 94-08.) Nor at this time do they
contest the safety significance of the contention to which the new inspection ,

>
findings may be relevant. Rather, they question the significance and indeed
relevance of the " engineering" matter to the maintenance and surveillance
contention. They mention PG&E's August 11, 1994 response to the NOV,
including corrective actions to prevent recurrence (copies of which were included
in PG&E's response to the motion) and NRC's acceptance of that response
(also included in PG&E's response to the motion). They also each stress that
the matter addressed in the NOV was an engineering performance issue, not
a maintenance, surveillance, or equipment operability issue and thus has little
bearing on Contention I.

Finally, they argue that the ether issues that MFP attempts to raise were
derived from IR 93-36 but were closed out by the Staff in IR 94-08, without
giving rise to any enforcement action. They thus assert that MFP's motion does
not meet the threshold established in LBP-94-9 for reopening the record.

In support ofits response, PG&E presented the affidavit of Michael L Angus,
PG&E's Manager of Nuclear Engineering Services, who is responsible for
overall management of PG&E's engineering support and design engineering
activities at DCPP. He affirms that, with the exception of the one NOV, all
inspection issues cited in the Renewed Motion have been closed out. He also
describes the limited scope of the NOV and the method if resolving or closing
out the other issues derived from IR 93-36 that were raised by MFP.

Ibr its part, the Staff's response included aftidavits of three of the witnesses
who appeared before us during the evidentiary hearing - Paul P. Narbut, Sheri |

R. Peterson, and Mary H. Miller. Most important, Mr. Narbut, the Staff Senior J
Inspector who was the author of both IR 93-36 and IR 94-08, confirms that i

PG&E has a sound maintenance and surveillance program and that he does I
not have any " current concerns" for the operability of the ASW system. He )
expresses his belief that PG&E has shown that the ASW system was "at all l

times operable" and that it "has done a credible job of addressing my technical |

and management inspection issues." He also describes a number of technical
inadequacies and factual errors in the Renewed Motion.

Ibr their part, Ms. Peterson and Ms. Miller reaffirm their earlier testimony
that PG&E's maintenance and surveillance program is clearly supportive of
safe facility operation. They too differentiate an engineering deficiency from
a deficiency in the maintenance and surveillance program. They note that the
single vir 1 does not equate to overall inadequate performance and that it
would b. .n into account in future SALP evaluations. Ms. Miller explicitly
states that "[t]he fact that specific problems and findings were identified is not
unusual or unexpected and is not inconsistent with NRC's SALP evaluation."
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Affidavit of Mary it Miller in support of NRC Staff Response to MFP's
Renewed Motion to Reopen the Record, dated August 25,1994, at 15.

In reviewing the motion, we must recognize the rigorous standards that the
Commission has imposed to warrant reopening of a closed record. And we find
that those standards have not here been satisfied.

First, we agree with MFP that the NOV concerning engineering activities is
sufficiently related to maintenance and surveillance of the ASW system to be
within the scope of Contention I. We are unwilling to thrust the violation into
a separate organizational box in order to dispose of it artificially on that basis.
Instead, we view it as another aspect of the relationship between maintenance
and engineering that is included in the INPO definition of maintenance that
we adopted as a guideline earlier in this Decision. Further, a Severity Level
111 violation is also significant enough to constitute information pertinent to
the contention and to satisfy that aspect of the reopening criteria. Finally, the
Renewed Motion was clearly timely filed, at least insofar as it was based on the

. NOV.
1 We are denying the Renewed Motion for one basic reason: the proffered

information could not result in a different decision from the one we otherwise
are reaching. The NOV undoubtedly constitutes a " black mark" on PG&E's
record, comparable in some respects to the CFCU matter. Cf Tr. 2214 (Miller).
That incident was taken into account in NRC's SALP evaluation, but it did not
preclude PG&E from receiving a superior rating. In the SALP report, it was
deemed to be "an isolated example [that] didn't really was ant a programrnatic
problem." Tr. 2215 (Peterson). In the words of Ms. Miller, "[ilt's possible
to have superior performance and not be perfect." Tr. 2166 (Miller). On the
basis of the Staff affidavits submitted in response to this motion, we view this I
NOV similarly - a deficiency that, particularly with respect to maintenance

'

and surveillance, does not reflect a programmatic inadequacy.
By the same token, based on the Staff affidavits, none of the other matters

arising out of irs 93-36 or 94-08 warrants reopening of the record, either
separately or as a group (even considered in conjunction with the NOV). None
has thus far resulted in escalated enforcement action by the Staff, although
several " apparent violations" were still under review as of the time IR 94-08
was issued.

In the context of licensing rather than enforcement significance, and of
Contention I in this proceeding, the most serious apparent violation is the failure
to provide complete information to the Staff. As set forth in IR 94-08,

the inspector concluded that the beensee failed to provide complete and accurate infortnation
to the NRC in regards to the CCW 1-2 heat exchanger's abihty to meet the design basis heat
load. This failure is considered an apparent violation (Apparent Violation 50-275/94 08
02).
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Inspection Report 50-275/94-08; 50-323/94-08, Details at 5. According to Mr.
Narbut, this " apparent violation" concerns " failure to report material details,
i.e.. incompleteness" of a report, not " misrepresentation" as characterized by
MFP Narbut Affidavit 12. Significantly, the Staff has not issued an NOV on
this matter and thus does not seem to deem it significant enough to warrant
further enforcement action. As set forth by Ms. Miller, PG&E's " integrity in
responding to maintenance problems . . is not raised in the NOV, nor is ,
integrity considered a concern." Miller Affidavit 19.

We conclude that the incident cited by MFP (either alone or in conjunction
with the other matters raised by the motion) could not alter the result we are
reaching and the motion is therefore being denied.

VI. CONTENTION V (Thermo-Lag Interim Compensatory Measures)

Contention V, as initially submitted, read as follows:

It is the contention of the San Luis Obispo Mothers for Peace that the Thermo-Lag matenal
fails as a fire barner and, in fact. poses a hazard in the event of a fire or an earthquake. Until
this situation is adequately resolved. the license for Diablo Canyon Nuclear Plant cenainly
should not be extended.

LDP-93-1,37 NRC at 26.
Thermo-Lap is a fire barrier material that has been us:d at DCPP. Recent

testing of Thermo-Lag material has raised questions as to its ability to perform
satisfactorily as a fire barrier for the rated durations specified for certain
applications. The problem with Thermo-Lag fire barriers is generic in the
nuclear power plant industry because a majority of nuclear power plants have
used the material to satisfy NRC fire protection requirements. The asserted
deficiencies with Thermo-Lag are that (1) Thermo-Lag fire barriers may not
provide the fire resistance necessary to satisfy NRC fire protection requirements;
(2) Hermo-Lag may burn more readily than originally believed; and (3) the |
ampacity derating factors used by licensees to derate power cables may not be
great enough to account for the insulating effects of the Thermo-Lag material. ,

!PG&E Test., ff. Tr.1277, at 3,4; NRC Staff Test., ff. Tr.1417, at 2 (Madden).
De NRC has issued a series of LJarmation Notices regarding deficiencies |

|found in Thermo-Lag 330 fire barrier material. Additionally, it has required
that nuclear power plants implement interim compensatory measures, pending
determination by the Staff of possible additional corrective steps that may be
required. See NRC Bulletin 92-01 (6/24/92) and Supplement I to NRC Bulletin
92-01 (8/28/92).

PG&E's response to this NRC request is documented in a September 28,
1992 Response to NRC Bulletin 92-01, Supplement 1. PG&E Exh. 3. In this
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response, PG&E identified eleven specific Thermo-Lag fire areas at DCPP that
are subject to these interim compensatory measures. PG&E's compensatory
racasures include: (1) a roving fire watch where fire detection devices are
employed; or (2) a continuous fire watch where fire detection devices are not
available. Tr. 1287,1288 (Cosgrove, Powers). PG&E's interim compensatory
measures have been accepted by the NRC Staff and documented in a letter dated
October 27,1992. PG&E Test., ff. Tr.1277, at 13; PG&E Exhs. 3, F-l.

in admitting this contention, we limited it to the portion dealing with the
adequacy of PG&E's resolution of the Thenno-Lag issue. Specifically, we
accepted the allegation that PG&E has failed to implement adequately and
abide by the Commission's interim compensatory measures required for the
use of Thermo-Lag fire barriers. LBP-93-1,37 NRC at 27-28, as clanfied by
" Memorandum and Order (Discovery and liearing Schedules)," dated February

1993, at 2 (unpuMished). The scope of this contention does not includer

whether fire watches as a compensatory measure, are an adequate substitute
for Thermo-Lag firc barriers declared inoperable. To reiterate, the sole issue
is whether PG&E has adequately implemented and will continue to implement
adequately the Staff-approved compensatory measures at DCPP. Tr. 1297,1299,
1430; LBP-93-1,37 NRC at 27-28, as clarified by " Memorandum and Order
(Discovery and liearing Schedules)," dated February 9,1993, at 2.

As litigated, Contention V also does not concern inside-containment applica-
tions (radiant energy shields) of Thermo-Lag material. In rejecting a late-filed
contention in this proceeding, we specifically ruled that, as a result of PG&E's
decision to replace Thermo-Lag material in this application with shields of a
different manufacturer, the issue of radiant energy shields and the allegation that i

the Thermo-Lag material is itself a fire hazard in these applications no longer |

raised an issue creating a Fenuine dispute. LBP-93 9,37 NRC at 444-45. |
With respect to this contention, PG&E offered testimony from David K.

Cosgrove, Supervisor of the Safety and Fire Protection Group at DCPP, and
Robert P. Powers, Manager of the Nuclear Quality Services Department of
PG&E's Nuclear Power Generation Business Unit. The NRC Staff presented
testimony from Patrick M. Madden, Senior Fire Protection Engineer, Office of
Nuclear Reactor Regulation, and Mary 11. Miller, Senior Resident Inspector at
DCPP. All of these witnesses were well qualified for their testimony.

MFP asserts that the interim compensatory measures have been inadeqmtely
implemented and hence are ineffective. It advance: essentially three reasons:
(1) that PG&E has not demonstrated reasonable assurance that its interim
compenstaory measures can and will be reliably implemented until such time
as the generic Thermo-Lag issue is resolved; (2) that inoperable fire detec-

'

tion / suppression equipment, coupled with the failure by personnel to imple-
ment or perform compensatory fire watches, compromises the critical detec-
tion / suppression component of PG&E's defense-in-depth fire protection program
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and jeopardires the safe operation of the plant; and (3) that human error and
inadequate understanding jeopardize the adequacy of PG&E's implementation
of compensatory fire protection measures at DCPP. MFP FOF t1791,793,797,

Only a moderate amount of nermo-Lag is installed at DCPP. " Moderate"
describes an installation incorporating between 100 and 1000 square feet or
between 100 and 1000 linear feet of fire barrier material. PG&E has already ;

replaced the Thermo-Lag in the Unit 2 containment and has advised that it would
replace all the Thermo-Lag in the Unh I containment during the refueling outage
that was then scheduled for February 1994. NRC Staff Test., ff. Tr.1417, at
2-3 (Madden).

' PG&E has utilized a roving fire-watch program throughout DCPP " essentially
since Units 1 and 2 have been in operation." PG&E Test., ff. Tr.1277, at 6,7.
Therefore, implementation of the fire-watch portion of the interim compensatory
measures required only that "the tour route [be] slightly modified to encompass
the additional fire areas." M at 14. In response to a PG&E objection that
attempted to limit inquiry into fire watches solely to those established for
Thermo-Lag purposes, we ruled that "since the fire watch program is merely an
extension of an existing program . . inquiry into potential deficiencies in the
existing program, the fire watch program, [is] permissible." Tr.1297.

We also ruled that inquiry into other aspects of the implementation ofinterim
compensatory measures (beyond fire watches) was permissible. That does not
mean, however, that inquiry into al! aspects of the fire protection program in
all fire areas at IX'PP is permissible, as claimed by MFP (MFP FOF 1789).
There must be a demonstrated relationship to implementation of the interim
compensatory measures.

MFP has specified a number of particular incidents or conditions that are
said to demonstrate that PG&E is not properly implementing the interim
compensatory measures (MFP Exhs. F-I A, F-2, F-3, F-5, F-6). Most involve
missed hourly or continuous fire watches, relating to fire watches initially
established prior to the Thermo-Lag watches. We find these are relevant because i

of the administrative similarity between those watches and the Thermo-Lag |
watches. We will deal with each specifically. ;

First, MFP cites an LER that reflects a 1991 Technical-Specification violation
for failure to perform an hourly fire-watch patrol for areas that had inoperable
fire barriers (not related to Thermo-Lag deficiencies). The fire watch was not
performed because the hourly roving fire watch was unable to exit from the
radiologically controlled area of the plant and exchange duties with another fire
watch in the turbine building. The root cause was determined to he a lack of
adequate instructions to fire-watch personnel. MFP Exh F-1.

He next document is a 1992 LER representing a continuous fire watr h missed
through personnel error. Corrective action included clarificatior of procedures
and additional personnel training. MFP Exh. F-2.

279

i



I

He third document is also a 1992 LER reporting another continuous fire
watch missed through personnel error. He sprinkler fire water to certain areas
was isolated in accordance with an equipment tagout request without the Shift
Nreman noting that a continuous fire watch was needed. An hourly watch
ended up patrolling in the affected area. The root cause was determined to be
personnel error on the part of the Shift Foreman, and corrective action included
counseling the Shift Foreman and operators involved and issuing an Operations
Coordination Instruction concerning equipment tagout requests affecting the fire
protection system. MFP Exh. F 3. The incidem did not involve a Thermo-Lag
fire area. Tr.1330 (Cosgrove).

The next document was also a 1992 LER, involving two separate events. In
the first, fire detectors in a particular area were inoperable for more than an hour,
with no compensa'ory measures in place. In the second, fire detectors in another
area were inoperable for more than an hour without a continuous fire watch
in place. Both events were attributed to personnel error. Corretive actions
included revision of procedures, preparation of an incident summary outlining
the events, and clearly stating the expectations for dealing with spurious alarms
and enhancing on-shift training of plant operators. MFP Exh. F-5.

He final docu nent cited by MFP also concerned two events, occurring in late
1992. In the first, the fire detection computer was inoperable for more than an
hour, without initiation of required compensatory measures. In the second, the
fire detection computer also malfunctioned, but the malfunction was not detected
until th: following day. Consequently, the requircd roving hourly fire watch
was not instituted in a timely manner. (During investigation, PG&E discovered
another computer malfunction.) The December 28,1992 LER reported that the
investigation was still in progress. MFP Exh. F-6. None of these events involved
%ermo-Lag barriers. Tr.1325 (Cosgrove).

PG&E maintains that, since the initiation of the interim compensatory mea-
sures for Thermo-Lag fire areas, it has successfully completed 100% of the
hourly fire watches. PG&E FOF T23, citing PG&E Test., ff. Tr.1277, at ,

14-15 (Cosgrove, Powers), and Tr.1320 (Powers). It defines a successful tour
of Thermo-Lag areas to be one entry into the defined area within the appointed
hour and concludes that the interim compensatory measures have been success-
fully implemented. PG&E FOF 1T23, citing Tr. 1307-08 (Powers). The Staff
agrees. Staff FOF $ V-30, V-54. MFP does not dispute the record concerning
Thermo-Lag watches but continues to assert that the other record is more rep-
resentative.

Although we agree with MFP that the various missed fire watches are relevant
for evaluating the likelihood of missed Thermo-Lag watches, we do not regard
PG&E's overall record as flawed or as posing a threat to the adequxy of
its compliance with fire-protection requirements. Reasons for various missed
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watches have been lii }d, and PG&E has taken adequate steps to prevent
their recurrence.

During the hearing, the Board also explored claims to the effect that PG&E
had improperly altered the records of fire watches (Tr. 1282-87, 1322-24, 1389-
1409 (Cosgrove, Powers)). No party has pursued that matter in its FOF, and we
thus regard it as abandoned.

In short, nothing in the record would suggest that PG&E's implementation
of the 'Ihermo-Lag interim compensatory measures was so flawed that license
denial (or even license conditions) are warranted.8'

VII. CONCLUSIONS OF LAW

The Licensing Board has considered all of the evidence submitted by the
parties as well as the entire hearing record. That record consists of the
Commission's Notice of Ilearing, the pleadings filed herein, memoranda and
orders issued in this proceeding, the transcript of the hearing, and the exhibits
received or deemed to be received into evidence. Based on the findings of fact
set forth in Parts IV and VI, above, which are supported by reliable, probative
and substantial evidence as required by the Administrative Procedure Act and
the Commission's Rules of Practice, we conclude that:

1. PG&E has met its burden of proof with respect to both Contention I
(subject to certain limited conditions) and Contention V.

2. With respect to the matters placed in controversy by these two con-
tentions, and subject to the limited conditions set forth with respect to Con-
tention I, there is reasonable assurance that: (a) the Diablo Canyon Nuclear
Power Plant can and will be operated without endangering the public health and
safety for the requested 40-year operating life; (b) such activities will be con-
ducted in compliance with the Commission's regulations; and (c) such activities
will not be inimical to the common defense and security.

3. All issues, arguments, or proposed findings presented by the parties but
not addressed herein have been found to be without merit or unnecessary for I

this decision. |

|

37 Dy letter dated March 9.1994 the Apphcant advised us that, as is nonhed the staff on February 14. 1994, i

"PGAL win complete replacement of the Therm &t.ag . . as appropnale with olher fire systenu by December |
31,1994 Compensatory nrasures will be nuuntained as appropnaie for each Thermo-l.ng installauon untd its

|replacenent is complete." PG&E letter No IrtA4-04 at 4 Although our resoluuon of Contennon V is not
based on this comnumacanon (which 6s not in the record and has mm been subject to cross-exarmnanon), we note i

that, when accomphahed. et would render Contennon V nwot i
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Vill. ORDER

WHEREFORE, on the basis of the foregoing, in accordance with 10 C.F.R.
5 2.760, it is this 4th day of November 1994, ORDERED:

1. The Director, Office of Nuclear Reactor Regulation, is authorized. upon
making requisite findings with respect to matters not at issue in this Initial
Decision, and subject to the conditions specified on pages 180-81 with respect
to Contention I, to issue the amendment proposed by PG&E in its application
of July 9,1992. <

2. This initial Decision shall become effective and constitute the final action
of the Commission forty (40) days after the date of its issuance, subject to any
review pursuant to the Commission's regulations.

3. MFP's Renewed Motion to Reopen the Record, dated August 8,1994,
is hereby denied.

4. In accordance with 10 C.F.R. 5 2.786, any petition for review of this
initial Decision must be filed within fifteen (15) days after service of the decision.
Any other party may file, within ten (10) days after service of a petition for
review, an answer in support of, or in opposition to, the petition for review. The
petition for review may be granted or denied in the discretion of the Commission,
giving weight to the considerations of 10 C.F.R. 6 2.786(b)(4).58

THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer, Chairman

ADMINISTRATIVE JUDGE

Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

Rockville, Maryland
November 4,1994

3"In ttw near future, we shall inue transenpt correchons for the evidennsy heanng.
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Cite as 40 NRC 283 (1994)- LBP-94-36 ;

UNITED STATES OF AMERICA - ;

NUCLEAR REGULATORY COMMISSION
;

ATOMIC SAFETY AND LICENSING BOARD ,

!

Before Administrative Judges: '

G. Paul Bollwerk, lit, Chairman r

Dr. Charles N. Kolber
Dr. Peter S. Lam <

In the Matter of- Docket No. 030-30485-EA
,

(ASLBP No. 94-685-02-EA)
'

(EA 93-284) .

(Order Modifying and |

Suspending Byproduct Material |
License No. 37-28179-01)

INDIANA REGIONAL CANCER
CENTER

November 4,1994

' MEMORANDUM AND ORDER i
. (Approving Settlement Agreement and Dismissing Proceeding)

;

By immediately effective order dated November 16, 1993, the NRC Staff
suspended the byproduct materials license of the Indiana Regional Cancer Center
(IRCC) that authorized IRCC to use strontium-90 for the treatment of superficial
eye conditions. Sec 58 Fed. Reg. 61,932 (1993). The order also modified the
license to preclude Dr. , lames E. Bauer, the Radiation Safety Officer and the 1

sole authorized user listed in the license, from engaging in any activities under
the license. This proceeding was convened at the request of IRCC and Dr.
Bauer to enable them to contest the validity of the Staff's order. See 58 Fed, j

Reg. 67,427 (1993). Now, by joint motion dated October 28,1994, the parties |
request that we approve an October 28, 1994 settlement agreement they have !
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provided and dismiss this proceeding without any findings on facts in dispute
among the parties or resolution of any disputes, other than those rulings already
issued is this proceeding.8

Pursuant to section 81 and subsections (b) and (o) of section 161 of the
Atomic Energy Act of 1954, 42 U.S.C.19 2111, 2201(b), 2201(o), and 10
C.F.R. 5 2.203, we have reviewed the parties' settlement accord to determine
whether approval of the agreement and termination of this proceeding is in the,

public interest. On the basis of that review, and according due weight to the
position of the Staff, we have concluded that both actions are consonant with
the public interest. Accordingly, we grant the parties * joint motion to approve
the settlement agreement and dismiss this proceeding.

Fbr the foregoing reasons, it is, this fourth day of November 1994, OR-
DERED that

1. The October 28, 1994 joint motion of the parties is granted and we
approve their October 28,1994 " Settlement Agreement," which is attached to
and incorporated by reference in this Memorandum and Order.

2. His proceeding is dismissed.
3. If this determination becomes final agency action because the Commis-

sion declines review, see 10 C.F.R.12.786(a), within seven days of the date
of the memorandum from the Secretary of the Commission indicating that the
Commission declines review Staff counsel should advise the Board and the
Office of the Secretary, in writing, whether the Staff refers that the in cam-I
era Board and Commission record copies of the May 18,1994 "NRC Staff's

I

)

1

)

I Sct. a g . LDPM21. 40 NRC 22 (19N)
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)
- Response to Board Order ' dated May 6,1994" be returned to the Staff or. )
' destroyed.2 - j

: THE ATOMIC SAFETY AND !
' LICENSING BOARD -

-

|

'O. Paul Bollwerk, III, Chairman -;

ADMINISTRATIVE JUDGE
i

,

Charles N Kelber
ADMINISTRATIVE JUDGE

Peter S. Lam
ADMINISTRATIVE JUDGE-

- Rockville, Maryland
November 4,1994

2 Copes of this Memorandum and order are bemg sets this date 10 counsel for IRCC and Dr. Bauer by facsimile
tratamission and in Staff counsel (wittmut the accompanying attachment) by E-nuul transnussion through tie
agency's wide anca network system.
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A1TACHMENT 1

October 28,1994

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

in the Matter of Docket No. 030-30485-EA

(EA No. 93-284)
(Byproduct Material

License No. 37-28179-01)
,

INDIANA REGIONAL CANCER CENTER
INDIANA, PENNSYLVANIA

SETTLEMENT AGREEMENT

On November 16, 1993, the Staff of the Nuclear Regulatory Commission '

(Staff) issued " Order Modifying and Suspending License (Effective immedi-
ately)" u the Indiana Regional Cancer Center (Licensee). 58 Fed. Reg. 61932

' (November 23,1993) (Order). On December 2,1993, the Licensee and James ;

E. Bauer, M.D., the Radiation Safety Officer and Authorized User listed on j
Byproduct Material License No. 37-28179-01 (strontium-90 license), requested
a heating on the Order. In response to the Licensee's and Dr. Bauer's request,
an Atomic Safety and Licensing Board was established on December 14, 1993.
58 Fed. Reg. 67427 (December 21, 1993). The Licensee and Dr. Bauer deny
that the strontium-90 license was violated.

The parties to the above-captioned proceeding, the Staff, the Licensee, and
Dr. Bauer, agree that it is in the public interest to terminate the above-captioned
proceeding without further litigation and agree to the following tenns and
conditions:

1. The Licensee agrees to voluntarily withdraw its request to renew Byprod-
uct Material License No. 37-28179-01 (strontium-90 license) and request the
termination of the strontium-90 license in accordance with 10 C.F.R. I 30.36 no
later than January 16,1995.
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2. He Staff does not intend to, and, consequently, agrees not to take any
further civil or administrative enforcement action against either the Indiana Re-
gional Cancer Center, under the strontium-90 license, or Dr. Bauer, other than
the Order Prohibiting Involvement in NRC-Licensed Activities issued on May
10,1994 (59 Fed. Reg. 25673 (May 17,1994)), based on (a) the same facts out. ,

lined in the Oruer Modifying and Suspending License (Effective Immediately),
dated November 16,1993 (Order) (58 Fed. Reg. 61932 (November 23,1994)); '

and (b) any other facts or assertions revealed as a result of the NRC's Office of
Investigation's investigation (No. 1-93-065R) of the Licensee's activities under
the strontium-90 license. This settlement is limited to the above-captioned civil
proceeding and does not preclude the government from taking any other non-
civil action if deemed appropriate as a result of 01 investigation No. 1-93-065R.

3. De Staff, the Licensee, and Dr. Bauer agree that upon termination of
the strontium-90 license in accordance with 10 C.F.R. 5 30.36, the provisions
of section IV of the Order and the above-captioned proceeding would become
moot.

4. %c Staff, the Licensee, and Dr. Bauer agree that this Settlement Agree-
ment does not constitute and should not be construed to constitute any admission
or admissions in any regard by either the Licensee or Dr. Bauer regarding any
matters set forth by the NRC in the Order.

5. De Staff, the Licensee, and Dr. Bauer also agree that the matters upon
which the Order is based have not been resolved as a result of this Settlement |

Agreement. This Settlement Agreement shall not be relied upon by any person ;

or other entity as proof or evidence of any of the matters set forth in the Order.
6. The Staff, the Licensee, and Dr. Bauer shall jointly move the Atomic

Safety and Licensing Board designated in the above-captioned proceeding for an
order approving this Settlement A reement and terminatmg the above-captionedF

Ipioceeding.

Respectfully submitted,

Marcy L. Colkitt Marian L. Zobler
Counsel for the Indiana Counsel for NRC Staff

Regional Cancer Center and
James E. Bauer, M.D.

Dated at Rockville, Maryland
this 28th day of October,1994
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Cite as 40 NRC 288 (1994) LBP-94-37

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION i

ATOMIC SAFETY AND LICENSING BOARD

,

Before Administrative Judges:

Peter B. Bloch, Chair
Dr. James H. Carpenter

Thomas D. Murphy

in the Matter of Docket Nos. 50-424-OLA 3
50-425-OLA-3

(ASLBP No. 93-671-01-OLA-3)
(Re: License Amendment;

Transfer to Southern Nuclear)

GEORGIA POWER COMPANY, et al.
(Vogtle Electric Generating Plant,

Units 1 and 2) November 8,1994

Applicant's motion for summary disposition is granted in part. After viewing
all evidence favorably toward Intervenor, the Board assumed that Applicant had
indirec'ly transferred control of its operating license without appropriate written i

permissmn from the NRC. However, the Board held that even if Licensee had !
made such a transfer, that without more would not demonstrate that the requested j

license amendment (to transfer operating authority to a new licensee) should be
conditioned.

For transfer of the license to be nestricted, Intervenor would need to show
that the recipient of the license is lacking in character or integrity. This could
be demonstrated in this case only by showing material misrepresentations to the
Nuclear Regulatory Commission. Consequently, the hearing in this case will be
ressicted to questions related to alleged misrepresentations.

TI.is Memorandum and Order grants in part " Georgia Power Company's
Motica for Summary Disposition of Intervenor's lilegal Transfer of License
Allega ions"(Motion). The consequence is that there will be a hearing limited to

!

288 l

|

|
!

!

,



the issue of whether Georgia Power Company, et al. (Georgia Power) has misled
the Nuclear Regulatory Commission with respect to the control of licensed -
operations of the Vogtle Electric Generating Plant (Vogtle).

INDIRECT TRANSFER OF CONTROL: PROHIBITED WITHOUT
WRITTEN CONSENT

A company must retain actual control of licensed activities. Even indirect
transfers of a license are prohibited. If all that was prohibited was a transfer of
the right to control liccased activities, then there would be no need to specify that
" indirect" transfers also were prohibited. What is important is that the licensed
entity, which has been approved by the Nuclear Regulatory Commission, should
not enter into a new relationship that permits individuals who are not included
in the license to control licensed activities, directly or indirectly.

RULES OF PRACTICE: SUMMARY DISPOSITION; GENUINE
ISSUE OF FACT

Once Applicant has submitted a motion that makes a proper showing for
summary disposition, the litmus test of whether or not to grant the summary
disposition motion is whether Interm.er has presented a genuine issue of fact
that is relevant to its allegation and that couid lead to some form of relief.

CHARACTER AND INTEGRITY: TRANSFER OF A LICENSE;
EFFECT ON TRANSFER

In the case of a license amendment application that would result in the transfer
of an operating license, the transfer may be restricted if the proposed recipient
of the license is lacking in character and integrity. Not every previous defect on ;

the part of the recipient would require that the license transfer be conditioned
or denied. For example, merely showing that the license had previously been
illegally transferred to the recipient would not bar the granting of the amendment
unless the illegal transfer was accompanied by material omissions of fact or
misstatements to the Nuclear Regulatory Commission.

INDIRECT TRANSFER OF A LICENSE: NOT PERMITTED;
REALITY TEST

A licensee may not transfer an operating license for a nuclear power plant |
either directly or indirectly. Even if formal authority is maintained in an |

acceptable form, if people not included in the license have substantial influence
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over the operation of the nuclear power plant, the omission of their names from
the license may be improper. Only appropriate consent in writing by the Nuclear
Regulatory Commission may validate an unauthorized transfer of influence to
operate the plant.

RIFLES OF PRACTICE: PROOF OF MISREPRESENTATIONS

Foi cach allegation of a misrepresentation, the Board will need to know as
precistly as we can: (1) what was said, (2) in what cortext the statement
existed (3) the proof that the statement was inaccurate or incomplete, (4) when
(if applicable) the statement was corrected, and (5) why we should be concerned
about the length of delay between the statement and when it was corrected. His
will require proof of a time line of actual events, demonstrating not only that
they occurred but also when they occurred.

He Board also will require that the proof offered will make some allowance
for inaccuracies in expression, understanding, and memory. So the Board will
need to know also how much time passed before the alleged misstatement was
made.

RULES OF PRACTICE: BRIEFS; CIIARTS FOR CLARITY

It would be helpful to us if time lines and charts were used to communicate
Intervenor's points clearly, Such simpic and easy-to-grasp devices would be
appreciated in the filings of all the parties.

MEMORANDUM ANI) ORDER
(Summary Disposition: Illegal Transfer Allegation)

This Memorandam and Order grants in part " Georgia Power Company's
Motion for Summary Disposition of Intervenor's Illegal Transfer of License ,

Allegations"(Motion).' The consequence of our decision is that we shall hold a :

I The Monon was hied August 24.19% on october 4.1994. Mr Allen L Mosbaugh (Inter =or) Aled his
" Response to Georgia Power Company's Monon for Sumanary Dispoutson of Intervenor's Illegal Transfer of
tjeer.se Alleganon" (Respome). on october .), the Staff of the Nuclear Regulatory Comnussion (Stafr) filed
6ts '' Response in Support of Georgia Power Company's Motion for Summary Disposmon of the inegal tjeense
Transfer Issue."

on october 14. Georgia Power hied iwo nmtions. a "Monon to Smke tutervenor's Response to Georgia Power's
Monon for Summary thsposinon"(Motion to Sinke) und a " Motion for trave to File a Reply to Intervenor's
Response to Georgia Power's Monon fur Summary thsposinon (lllegal license Transfer)" (Motion to Respond).
The Motion to Respond was accompanied by a reply on october 26. 1994 Intervenor filed a " Response to
Georgia Power's Monon to Sinks Intervenor's Respome to Summary Disposinon"

(Contmurd)

L
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hearing limited to the issue of whether Georgia Power Company, et al. (Georgia
Power) has misled the Nuclear Regulatory Commission with respect to the
control of licensed operations of the Vogtle Electric Generating Plant (Vogtle).

We find that Georgia Power's motion, viewed without consideration of the
Response, makes a proper hwing for summary disposition that an illegal
transfer did not occur. It sets forth statements of allegedly undisputed facts
from which this Board may infer that Georgia Power retained full control of its
operating license. We note that Georgia Power did not ask us to determine that
illegal transfer would have no licensing cansequences. We reach that conclusion
on our own motion.

In this situation, the litmus test of whether or not to grant the summary
disposition motion is whether Intervenor has presented a genuine issue of
fact that is relevant to its illegal transfer allegation and that could lead to
some form of relief. En route to our decision on Georgia Power's Motion,
we concluded that our conclusion - with hindsight - that Georgia Power
had illegaiy transferred its operating license would not by itself require any
relief in this license amendment proceeding. We would consider granting
relief only if Intervenor shows that Georgia Power misrepresented material
facts to the Nuclear Regulatory Commission with respect to the control of
Georgia Power's nuclear operations. In particular, Intervenor must show material
misrepresentations concerning the relationship between Georgia Power, on the
one hand, and SONOPCO or Southern Nuclear, on the other hand.

In determining the summary disposition motion, we ;iave not used the
preponderance-of-evidence test to weigh the evidence. For the purposes of
this decision, we assume the truth of all reasonable inferences about illegal
transfer that may be drawn from the record before us, including evidence referred
to in Intervenor's proposed genuine issues of fact and from the stipulation
of the parties. This standard of interpretation caused us to assume that both

2the SONOPCO project and Southern Nuclear were so influential in managing
the nuclear business of the Vogtle plant that there was an indirect transfer of
control without any appropriate consent in writing by the Nuclear Regulatory
Commission.' Hence, for purposes of this motion only, we shall treat the transfer
as illegal.

in reaching our deternunanon, we have rehed in part on a hnal set of supulations relaung to the transfer,
- of contrul issue. 'Ihese supulanons, together with attached erhabits, were filed August 1.1994. by counsel for

Georgia power: "supulations Relaung to Alleganons of illegal License Transfer"(Supulanonst h contains sonw
nmtenal with astensks that were not agreed to by all parues we have not rehed on "supulations" with astansks.

Also pending, but not yet ripe because a response has not been 61ed is inservends october 24,1994 "Monon
to Reopen Discovery."

2 The parues also sorrirtienes refer to Southern Nui. lear as SoNoPCo
3 ,e section 184 of the Aronue Energy Act, cped in Safer 3 Ught Corp (Bhiomsburg Site Decontanunanon).5

ALAft931,31 NRC 350,362 (1940t See briow. ai pp 2u495 for a funher discuss on of the appheable law.,
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ilowever, we did not consider this the end of our inquiry concerning the
granting of summary disposition. We asked whether an " illegal transfer," with-
out more, would cause us to restrict the granting of the requested license amend-
ment, We concluded that more would have to be shown. It is our conclusion
that there must be some additional showing before we would condition or deny
the transfer of the license,

The contention admitted in this proceeding is:4

De hcense to operate the Vogtle Electric Generating Plant. Units I and 2, should not be
transferred to Southern Nuclear Operating Company, Inc., because it lacks the requisite
character, competence and hucgrity, as well as the necessary candor, truthfulness, and
willingness to abide by regulatory requirernents.

The petition in this case argued that illegal transfer of the license to operate
Vogtle had caused a change in safety consciousness at the plant.5 flowever,
Intervenor has abandoned that portion of its contention by not pursuing that part
of its allegation in its response, liad the evidence permitted us to assume that
an illegal license transfer has contributed to a change in safety consciousness,
we would question the appropriateness of the requested amendment.

Intervenor also has alleged that Georgia Power misled the Nuclear Regulatory
Commission about who controlled licensed activities at Vogtle, through the
omission of facts and through misstatements. We have determined that there is
a material issue of fact concerning whether or not omissions or misstatements
did occur. Since proof of misstatements may lead us to pant relief, this is the
sole issue of fact that we shall admit for a hearing. lience, the only evidence
we will admit at the hearing will be evidence: (1) showing what statements
or omissions were made by Georgia Power officials to the NRC concerning the
control of Vogtle, (2) providing the context to reach a conclusion concerning the
falseness and the materiality of the statements or omissions, and (3) permitting
us to assess the degree of culpability involved in the statements or omissions.

I. BACKGROUND OF Tile CASE

Background helpful in understanding the pending Motion may be found in
the following passages from our prior decision, LBP-93-5,37 NRC at 98,99-
100 (footnotes are renumbered from the original):

Georgia Power proposes to amenJ its beense to operate Vogtle. The proposed amendments
would have no effect on the ownership of Vogtle, but they would allow Southern Nuclear

4 LDP-9k5. 37 NRC %.111 (199b
8 /J at 100 ("organuanon of SoNoPCo marked a change from a "conservauve" to a nore "nsk talang" atutude).
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Operating Company, Inc., (" Southern Nuclear") to become the operator - thus, operation
would pass from one wholly owned subsidiary of Southern Company (Georgia Power) to

another (Southern Nuclear).
...

Mr. Mosbaugh's principal allegation is that Southern Nuclear lacks the character and
competence to operate a nuclear power plant. Briefly, Mr. Mosbaugh alleges that in 1988
Southern Company began making changes at Vogtle that eventually would lead to the fihng
of the pending apphcation. The first operative step was the organization of a Southern
Nucicar Operating Company (SONOPCO) project. At the time, Mr. Mosbaugh served as
Superintendent of Engineering Service, at the Vogtle Plant, with 400 employees reporting
to him.' Mr. Mosbaugh concluded that the orgaization of SONOpCO marked a change
from a " conservative" to a more " risk taking" attitude in the operation of Vogtle.7 !!e
was particularly concerned that SONOPCO seemed less concerned about NRC reporting
requirements? Mr. Mosbaugh alleges that, subsequent to the time that SONOPCO began
to have influence, Georgia Power filed false and misleading reports with the NRC and its
officials filed material false statements in response toWRC questions?

We note that Intervenor has abanloned his allegation concerning a change
from a " conservative" to a more " risk-taking" attitude. There are no facts
contained in Intervenor's Response or in the Stipulation of Facts that would
permit us to find a genuine issue of fact with respect to this branch of the
original contention.

II. LAW CONCERNING SUMMARY DISPOSITION

As a scholarly Licensing Board remarked in Sacramento Municipal Utility
District (Rancho Seco Nuclear Generating Station), LBP-93-23, 38 NRC 200,

239-40 (1993):

The Commission has recently retterated the legal standards to be applied with respect to
motions for summary disposition pursuant to 10 C.F R. 6 2.749. After desenbing analogies
of the rule to motmns for sununary judgment under Rule $6 of the Federal Rules of Civil
Procedure, the Commission ci wrved.

[10 C.F.R. I 2.749] specihes that summary disposition may be granted only if the fihngs
in the proceeding, includmg statements of the parties and affidavits, demonstrate both
that there is no genuine issue as to any material fact and that the moving party is
entitled to a decision as a matter of law.

'Reconynended Decision and order. Allen Afss/wr4 v. Geveria Power Co., 914RA l II (Oct 30. 1992)
(Mosbaugh tabor Case) at 4-5; "Georpa Power Company's Answer to tir December 9,1992 Anrnded Petinon
of Allen L Mosbaugh," December 22,1992 Kleorgia Power's Second Answer), Esh. 3

T Moshaugh L. abor Case at 6. We consider that this infornumon, subnutted by Georpa Power, places tie
alleganons in content.
* IJ
'Arnendnrnes to Permen to Intervene and Request for Heanng'(Mosbaugh). December 9,1992 (Anendnents

to Pennon) al 1519.
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The party seeking summary judgnent bears the burden of showing the absence of )
1a genuine issue as to any material fact. In addition, the Board must view the record in

the light most favorable to the party opposing such a motion. Thus, if the proponent
of the motion fails to make the requisite showing, the Board must deny the motion
- even if the opposing pany chooses not to respond or its response is inadequate. . j,

'

llowever,if the movant makes a proper showing for summary disposition, and if the
party opposing the motion does not show that a genume issue of material fact exists,
the Board may summanly dispose of all arguments on the basis of pleadings.

To preclude summary disposition, when the proponent has met its burden, the party
opposing the motion may not rest upon "mes allegations or denials," but must set forth
specific facts showing that there is a genuine issue. Bare assertions or general denials
are not sudicient Although the opposing party does not have to show that it would
prevail on the issues, it must at least demonstrate that there is a genuine factual issue
to be tried. The opposing party must controven any material fact properly set out in
the statenent of material facts that accompanies a summary disposition motion or that

fact will be deemed admitted.
Moreover, when the movant has satisfied its initial burden and has supported its

motion by affidavit, the opposing party must either proffer rebutting evidence or submit
an affidavit why it is impractical to do so. If the presidmg officer deternnnes from
affidavits filed by the opposing pany that the opposing party cannot present by affidavit
the facts essential to justify its opposition, the presiding officer may order a continuance
to permit such affidavits to be obtained, of take any other appropliate action.

Advanced Medical Systems. Inc., CLI-93 22,38 NRC 98,102-03 (1993) (citations omitted).
reconsiderathm denied. CLI-93 24,38 NRC 187 (1993).

We also have accepted the following principle found in the comments to Rule
S56 of the Federal Rules of Civil Procedure:

Where an issue as to a matenal fact cannot be resolved without observation of the
demeanor of witnesses in order to evaluate their credibihty, summary judgnent is not
appropriate.

We are aware, however, that there has been extensive deposition testimony in this
case and that, while we have not seen the demeanor of a deponent, a deposition

provides us an opportunity to review the cross-examination of a witness."

III. TIIE LAW

A. Illegal Transfer

Section 184 of the Atomic Energy Act, titled " Inalienability of Licenses,"
provides:

* Fed Civ Jud Proced R. (West 1994) at 194
H 6 Mwre's frJeral Practwr Part 2.156.tS|4)( 993L

294



i

No license granted hereunder . , shall be transferred, assigned or in any matter disposed
of, ekther voluntarily or involuntanly, directly or indirectly, through transfer of control of
any license to any person. unless the Commission shall, after securingfullinformation. tind
that the transfer is in accordance with the provisions of this [ Actl, and shall give its consent

i in writing.

Section 184 of the Atomic Energy Act, cited in Safety Light Corp., ALAB-931,
31 NRC at 362 [ emphasis added by usj.

We interpret this statute to require that a company retain actual control of
licensed activities, if all that was prohibited was a transfer of the right to
control licensed activities, then there would be no need to specify that " indirect"
transfers also were prohibited. What is important is that the licensed entity,
which has been approved by the Nuclear Regulatory Commission, should not
enter into a new relationship that permits individuals who are not included in
the license to control licensed activities, directly or indirectly.

'Ihis case is, however, somewhat complicated because the license was issued
to Georgia Power, which is a wholly owned subsidiary of Southern Company. As
a result of this preexisting relationship, Southern Company necessarily exercised
some influence over licensed activities. However, we have not been shown the
extent to which Southern Company was expected to exercise influence. Nor
has a party developed an argument about the extent to which the formation of,

the SONOPCO project might have been merely a permissible way for Southern
Company to continue to exert its influence.

H. Character and Competence

As we stated above, at p. 293:
,

Mr. Moshaugh's pnneipal allegation is that Southern Nuclear lacks the character and
competence to operate a nuclear power ptant.

Ilowever, Intervenor has not challenged any aspect of Southern Nuclear's
competence apart from its integrity or character. There is extensive precedent
before the Nuclear Regulatory Commission concerning the need for an operator
of a nuclear power plant to have adequate integrity and character. A leading !

precedent on this question is Metre,- >litan Edison Co. (Three Mile Island j
Nuclear Station, Unit I), CLI-85-9,21 NRC 1118,1136 (1985), which provides j
the following overview of this topic

l

|

The concept of " integrity," or " character," is a . difficult one to define. See generally,
e g., ALAB 772, supra.19 NRC at 1206-08, llouston Lighting and Power Co. (South Tenas
Project, Umts I and 2), LBP-f 4-13.19 NRC 659(1984). A generally apphcable standard for i

integnty is uhether there is reasonable assurance that the Licensee has sufficient character |

I

l
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to operate the plant in a manner consistent with the pubhc health and safety and applicable
NRC requirernents. The Commission in making this determination may consider evidence
regard og hcensee behavior having a rational connection to the safe operation of a nuclear
power plant. This does not mean, however, that every act of bcensee is relevant. Actions
must have some reasonable relationship to heensee's character, i.e., its candor, truthfulness,
willingness to abide by regulatory requirements, and acceptance of responsibihty to protect
public heahh and safety. In addition, acts bearing on character generally should not be
considered in isolation. The pattern of licensee's relevant behavior, including corrective
actions, should be considered.

In determining character, false statements may be telling indications oflack of
character and might be sufficient to preclude an award of an operating license,
at least as long as implicated individuals retained any responsibilities for the
project. Consumers Power Co. (Midland Plant, Units 1 and 2), LBP-84-20,
19 NRC 1285,1297 (1984), citing Houston Lighting and Power Co. (South
Texas Project, Units I and 2), LBP-84-13,19 NRC 659, 674-75 (1984), and
Consumers Power Co. (Midland Plant, Units 1 and 2), CLI 33-2,17 NRC 69,
70 (1983). In addition, it is clear that a " material false statement" under section
186a of the Atomic Energy Act encompasses omissions as well as affirmative
statements. Consumers Power Co. (Midland Plant, Units I and 2), ALAB-691,
16 NRC 897,911 (1982), citing Virginia Electric and Power Co. (North Anna
Power Station, Units I and 2), CLI-76-22,4 NRC 480,489 (1976), aff'd sub
nom., Virginia Electric and Power Co. v. Nuclear Regulatory Commission, 57I
F.2d 1289 (4th Cir.1978); Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), ALAB-774,19 NRC 1350 (1984).'2

IV. TIIRESilOLD MATTERS

Before we come to the substance of the Motion, the Staff Response and the
Response, we must first discuss and dispose of some pending threshold motions.

A. Motion to Strike

Georgia Power has filed a Motion to Strike. Intervenor opposes the Motion
as prohibited by our rules. lie correctly points out that once a party has filed
a motion for summary disposition pursuant to 10 C.F.R. 9 2.749, the Licc.. ing
Board is expressly prohibited by the rule from entertaining any further supporting i

statements. lie argues that the Motion to Strike should not be entertained by j

12 We acknowledge the guidance provided by NUREG.046. Digest 6. Revision 7, " United States Nuclear
Regulatory Comnusuon staff Practice and Procedure Digest. Comnusuon. Appeal Board and Licensmg Board
Decmons " July 1972-September 1992
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the Board because it is a prohibited supporting statement. Response to Motion
to Strike at 1.

We have decided to grant this motion in part. Intervenor is correct in arguing
that Georgia Power may not properly move to strike Intervenor's legal argument.
We do >.>t think Intervenor made an egregious error in legal argument that
justifies a motion to strike. On the other hand, we find that other parts of the
Motion to Strike are proper. We are persuaded by some of Georgia Power's
arguments concerning the failure to place evidence in its full context. Because
of this failure to interpret evider.cc in full context, we agree with Georgia Power
that we should not rely on facts that the intervenor asserts based solely on
the undocumented recollections of Intervenor's counsel about events occurring

during a deposition."
We note Intervenor's apparent agreement that a Motion to Strike may be

properly filed ifit has substantial merit. On October 13,1994, Intervenor filed a
" Request to Strike NRC Staff's Response to Summary Disposition of the Illegal
License Transfer Issue" (Motion to Strike Staff Response). Intervenor should
not have submitted that filing unless it thought the filing might be proper. We
therefore accept the shared view of the parties that a Motion to Strike may
be proper if it is based on reasonable grounds. To avoid the filing of a proper
Motion to Strike, a party should be very careful in its citations to the record. We
do not find that Intervenor conformed to our high standards for such citations.

On the other hand, we also are not persuaded by the Motion to Strike. We
,

have refened to that motion to guide our review < f the Response, which we
found at times to be insensitive to the full context in which evidence occurred.
We think our willingness to accept this guidance from Georgia Power is sufficient
penalty for Intervenor for what we find to be carelessness. Striking the response
would, in our judgment, be disproportionate to the offense. In making this
judgment, we rely in part on our conclusion that Interveror presented many
arguments that are properly supported in the record, so that his filing was helpful
to the Board.

We consider Intervenor's Motion to Strike the Staff's Response to be moot.
In disposing of the Motion, we found our key concern to be the detailed factual
assertions in the Response. Since the Staff had not seen these assertions when it
filed its own response, it did not directly address those assertions and therefore
did not present arguments that were helpful to us in deciding what assumptions
to draw from the evidence presented.

U As enarnples, we consider nenionous the following alleganons in the Motion to Sinke (1) p. 9,1b (2) p
40,1d. O) p ll.1e. (4) p.14. It (5)( 17. to; top p 23. S g; (7) pp 25 30, tts i, k.1, n; (8) p 31, %d. !

We note that intervenor was forced to rely on the recollection of counsel concerning the content of deposinons '

'
because it decided, for rinancial reasons, not to purchase transcnpts of its depuntions.

|

297 I
!

|
i

i

!

_ _ _ _ _ _



-

B. Motion for Leave to Heply

Georgia Power's Motion for Leave to File a Reply is denied. It had ample
opportunity to present to this Board its legal arguments concerning the proper
legal standards to apply to the Motion for Summary Disposition. A reply is
expressly prohibited by 10 C.F.R. 6 2.749.

C. Public Utilities lloiding Company Issues

Intervenor's arguments concerning whether or not Georgia Power complied
with the Public Utilities 11olding Company Act are not within the scope of the
admitted contention and shall not be considered.

V. FINDINGS

A. Control of the Vogtle Plant

The principal allegation presented by the Response is that Southern Nuclear
controlled nuclear operations at the Vogtle Plant before it obtained a license
amendment that would permit it to do so. An important related issue is
the whether this " control" indicates a lack in the character and integrity of
the participating individuals or of Southern Nuclear, which is the proposed
transferee of Georgia Power's operating license.

We have determined that we may start the review of the facts before us
with the Intervenor's Response. The Motion addresses some aspects of the
formal structure of authority between Georgia Power and the entities to which
it delegated tasks related to its nuclear operations. On the other hand, Mr.
Mosbaugh addressed in his findings of fact the pragmatic question of who
actually exercised authority for the operation of the Vogtle Nuclear Power Plant.
The specific facts alleged in Intervenor's Response were not addressed in the
Motion. Ilence, to the extent that we serify that the alleged facts are supported
by the record, it is appropriate for us to assume, for purposes of deciding the
summary judgment motion, that they are true.

Intervenor has portrayed for us the way that it believes that SONOPCO and
Southern Nuclear have actually operated. Frorn Georgia Power's perspective,
the same facts would be interpreted very differently. liowever, we have
determined that the overall pattern, favorably interpreted from Intervenor's
perspective, permits us to assume that the practical ability to make major
decisions about Vogtle had shifted from Georgia Power to SONOPCO.
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A difficulty we face in deciding how to interpret the facts is that key .

SONOPCO employees were double- or triple-hatted." That is, they served
more than one master. This makes it difficult to determine how power actually
was exercised. In this regard, we note that the party seeking the amendment has

'
the burden of proof and it is Georgia Power's responsibility, at this stage of the
proceeding, to demonstrate that there are no reasonable inferences from which

'

to assume that control of Vogtle had shifted to SONOPCO.
What, then, is SONOPC07 For most of the time with which we are concerned,

it was a project without corporate existence." 110 wever, what happens in the real
world does not always comport with legal niceties. From the evidence produced
by Intervenor it is permissible to assume that SONOPCO was a powerful entity
within Southern Company.86 One sign of its power is that it was a consultant
to Georgia Power pursuant to an unusual agreement previously negotiated with
Southern Company Services. Under that agreement, Georgia Power could not
terminate the consulting arrangement without " mutual agreement"- meaning
that Southern Company Services' contract as a consultant was perpetually
assured unless it also agreed to terminate that arrangement."

We assume from the evidence that the most significant individual for de-
termining whether there was an indirect shift of authority is Mr. Robert P. Mc-
Donald. lie was the principal nuclear officer for Georgia Power and for Alabama
Power. As an officer of Georgia Power, he was designated as Executive Vice
President (Nuclear Operations) and reported to Mr. Sherer (or his successor,
Mr. Dahlberg).88 We assume that, for some purposes, he ceported directly to
Mr. Joseph M. Farley, the Chief Executive Officer and President of Southern
Nuclear.8'

We assume for the purpose of this proceeding that Mr. Parley, who had
been President of Alabama Power Company, was a reluctant candidate to be
SONOPCO chief executive because he already had "a high profile job" at
. Alabama Power and Light." We assume he was a persuasive manager with
a broad interest in administration, as indicated by this NRC testimony by Mr. ;

Mcdonald: ,

I

|
N supul.nions at 12,14b 0'hase !!)
u interven#s Exh. 7, scherer 12/21/88 DolIkp at 19
8'sdwrer 12/21/k8 dol rkp at 15 86 Also, see the ensuing discussion in the text.
"Geotgia Power Cornpany's Response to the Board's Quesnons Concerning the Illegal License Transfer issue.
August 24.1994 at 2 3; H.urston Afhd.mt 116 (attached to the Response). Enh B (also attached), letter of R.P.
Mc!kmald. April 24,1989. "Arrended and Restated Agreenrnt." anached to letter of John lan6erski of october
24.1994. at 10 ("shall renuun in effect unul ternunated by rnutual agreenwns of said pames" - with a knutcJ '

excepuon stated in the following paragraph) )
88 Supuhuiens. Enh. 3. Hairston Aff at 6,19 1

8'Hairston Aff at 9,119 See alm sclerer 12/21/88 DolIkp. at 1516, Supulations. Enh. II. Report Iktails |
'

at 3; Intervenor s t ah 4. tong ikp at 48. 55; intervennr's Eth.13. Snuth notauon.
# Addison Dep . June 9.1994 (GPC hhng) at 37 38
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lic represents you might say the flow of individualized type leadership. Are those people
who are manning those jobs, are they trained well enough? What are we looking for, for
buildmg people in the future. lie gets on administrative things. When we get to budget and
compare all these budgets what we do is, we get the Alabama budget and Georgia budget
and we get all these people who are on the board together and have one big meeting and
present the budget all at one time.

Each of them can see what is happening. We had one of those meetings here about two
months ago, and he gave us some pointed comments, and the Southern Company President
gave us some pointed comments. They can each see what is happening in the others and
they can visually compare them. We think and they think that it's promoting management
all the way around.21

We assume from the evidence that Mr. Farley held Staff conferences for
SONOPCO at which the status of the nuclear plants was discussed.22 He appears
to have made regular reports to the Southern Company Board of Directors 23 Mr.
Parley stated that he " managed" the nuclear budget for each of the companies,
which includes Georgia Power.24 Our record tends to show that at one time
there was some concern by Oglethorpe Power Corporation, one of the owners
of Vogtle, concerning the supervision of Mr. Mcdonald and how actively Mr.
Farley was involved.25 While that concern may have been subsequently resolved,
its mere existence requires us to make assumptions adverse to the interests of
Georgia Power.

%ere also is some question concerning the way in which Mr. Dahlberg
viewed his responsibility for managing nuclear operations. For example, there
is evidence that upon becoming Chief Executive Officer of Georgia Power, Mr.
Dahlberg reviewed the qualifications of the management of Georgia Power but
excluded all nuclear operating people, even though 70% of Georgia Power's
assets were nuclear? Derefore, we assume someone else could have held
that authority. Additionally, the record indicates that Georgia Power Company's
Executive Vice-President for Nuclear Operations was " inadvertently" omitted
from its 10-K Report to the Securities and Exchange Commission.27 Our record
does not contain any evidence concerning the significance of this omission.

21Su
22 go,,pulations. Erh,19. Mcdonald Ikp at 27 28,,,,o,.s Exh. 4.1ong Dep. at 48. 55
23we note that Mr. larley may have bnefed the Southern Company Board of Directors on important nuclear
matters, includmg those related to Georgia power However. we do nur rely on this alleganon m reactung our
op,most Intervenor cHed specinc floard Meeung dates but did noi document them in our record. Response at
34-35.
24 Although Mr. Farley al o said that he does not make the decision because the decision has to be Mr Dahlberg's.
the assumption the Board has adopted is based on procucal control nue on authority, so this statenwns is not directly
relevant rarley Dol Dep. at 94-91
25 Intervenor's Emb. 24. oglethorpe sLC Intervenuon Reply at 4. Intervemir's Enh.13, Dahlberg Dep. at %.
26 Dahlberg 4/6/94 Dep. at 70 71.122 24 Dahlberg 5/8!9u Dol Dep. at 44
27 Motion to Smke at 16-17.
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With respect to whether Mr. Dahlberg had effective control over SONOPCO,
we assume from the evidence that Mr. Dahlberg began to form a Georgia Power
group that would help him review the operations of SONOPCO. That group
withered and was disbanded under circumstances that lead us to assume that
Mr. Farley had a powerful influence on this decision.:' The apparent importance
of this group to Mr. Dahlberg, at one time, is indicated in his Memorandum'

of December 27,1988, to: " Executive Off;cers, Division Vice Presidents,
General Office Department Heads and Division Managers." This memorandum,
Inttivenor's Exhibit 26 says:

h is innportant for us to realire that while our nuclear operations may be managed in
Ilirminghsu.t and ultimately will be managed by a separate Southern subsidiary, Georgia ,

Power will be held accountable by our regulatory groups, our stockholders, and the public
for the operation and performance of our nuclear units. It is essential that Georgia
Power Company be involved in the operations of our units, monitor their performance and
integrate nuclear operations goals, accountabihties, and financial planning into Georgia Power
Corporate Plan.

Effective immediately, a Nuclear Operations Contract Administration Group is forned
to interface with our nuclear operations group in Birmingham. Tlus group will report to
Mr. G F. Head. Senior Vice President, who will be responsible for all nuclear operations
interactions.

Mr. Mcdonald appears to have been a triple-hatted SONOPCO employee,
located in Birmingham ' ivhere Mr. Farley's office also was located. We assume2

that Mr. Mcdonald had more frequent in-person contacts with Mr. Earley than
with Mr. Dahlberg. Furthermore, Georgia Power planned to apply for a license
amendment that would make Southern Nuclear the operator of Vogtle and would
have Mr. Mcdonald report solely to the chief executive for Southern Nuclear.3"
So we may assume for the purpose of this proceeding that Mr. Mcdonald was
more dependent for his career on Southern Nuclear than on Georgia Power. (We
make this assumption in considering a summary disposition motion even though |
subsequent events call it into question. Both Mr. Mcdonald and Mr. Farley have I

retired and Mr. Dahlberg has become CEO of the Southern Company.)
We also assume for the purpose of this proceeding that SONOPCO executives

and prospective Board members sometimes operated collegially. Some meet-
ings appear to have been called " Board Meetings"in a participant's appointment

2sinicevenor's Esh. 31. Testunony of Mr Head (according to represensation of Mr Kohn) at 652, Intervenor's
Esh. 31 rurley Dep at 570. Iniervenor's Esh. 31, Farley Dep at 58748 Intervenor's Esh 31. Hobby Tr. at 160

(gossibly substannascJ in Hobby t.og. Intervenor's Exh.18)
Supulanon at4-5,11: 12, 14. 19.

M Supulaims at 2. We noie that intervenor did not concur wuh this supulanon. but this use of the supulanon is
adverse 10 the interest of Georgia power. which offered it into our reciwd
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4 - ' book, and these meetings also were referTed to as " informal board meetings."38 i

Since there was no corporation, there was no Board, in a formal sense. However, :
, '

{ the' existence of these meetings suggests a participative style of management.

) We assume, for purposes of the pending motion that undoing collegial decisions
;

may be harder than undoing individual decisions, particularly because Mr. Farley |
!

lent special credibility to the group. )2

On the other hand, evidence indicates that Mr. Mcdonald was in regular j<

j contact with Mr. Dahlberg by telephone and, at times, face to face. Mr. Dahlberg j

apparently received written reports about nuclear operations? In addition,2

| Mr. Dahlberg appears to have been actively involved in some matters, ~such
j. as whether or not Georgia Power would agree to performance standards set )
i by the Public Utilities Commission? However, we are not aware of evidence |

concerning how much detail Mr. Dahlberg received in his reports, the nature of - 1*

j his review or the scope of his responsive actions. We also do not know if there
was a different scope for routine or special matters, such as the nuclear budget !

of Georgia Power or policies concerning scheduled outages. ;
3

- A portion of the case on illegal transfer is admissible direct testimony c. ,
,

.

inferences drawn from the report of an NRC Staff inspection. For example, !

' . Mr. Robert W. Scherer, former Chief Executive Officer of GPC, testified,'in |
i* December 1988, that:

- Right now the relationship is that SONOPCO will operate the generating plants, the ,

Inuclear generating plants, for the individual operating companies, Alabama and Georgia, '

|
4

| that own nuclear power facilities.
. ... ;

[T]he formation ofISONOPCOJ , . , the actual configuration of it. exists in reality in
Birmingham because we have brought together the corporate general office staff of Alabama j'

and Georgia, and also of Southern Company Services, into one central location, with the -
; ,

1 responssbihty of operating nuclear plants of the various operating companies. | Emphasis !

| added.) ,

i

e Scherer 12/21/88 DOL Dep. at 19 (Intervenor's Exhibit 7)?

|

3'Intervenur's Exhs. Il and 12. rarley DOL Drp at 84-85
Mr McDunald's tesninony is shghtly different from Mr. Farley's. He states that there was no informal Board

but "a nreting of the parnes? He states that there have been one or two of those pretings of people who were4

|
envisioned to be on the Board Ttus included Mr. Harris Mr. Dahlberg, Mr. Frankhn, Mr. Addison. Mr. Farley,
and Mr. Mcdonald The meetmg covered "the nWor problems that the plants have? McDunald Dol Dep. at

'

69-70

| Mr Dahlberg remembered only one nreting of the proposed Board of Directors of soNoPCo He said
! there may have been a discussion of hnganon with oglethorpe and of major budget issues, including the cost of

condenser tubes at the Hatch plant. They also discussed "the number of outages that would be planned? Dahlberg*

Dol Dep., May 1990 at 68-70.
32 stipulations at 9,141. Dahlberg 4/td94 Dep at 20-27, Dahlberg 6/10/94 Dep at 4L45.

, D
j Dahlberg Dol Dep at 92-95; Dot. Tr. at 3.16 42, lieby Dep at 62-63.

3'See also supulations, Enh. 5, authunnng the transfer of nuclear management to a nuclear operating managenrnt
subsidiary of Southern Company This formal resolution does not seem to retaan temporary operanng authcmty+

; in Georgia power.

!

*
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We consider Intervenor's Exhibit 15 as evidence that supports the presup-
position that there are questions about who was in charge. That exhibit is a
telephone list titled, " Telephone List - On-Call Project Manager." On the list,
as number one under the heading, " Georgia Power Company Corporate Man-
agement," is Mr. Joseph M. Parley. Mr. Dahlberg is in the same category as
fourth on the list. Mr. Mosbaugh, in his affidavit, states that he was a "Vogtle
Duty Manager" and that his instructions were that in the event of "significant
operational and emergency events" he was expected to call the people listed
as, " Georgia Power Company Corporate Management." Intervenor's Exh. 22,
Mosbaugh Affidavit,1 5, 8, and passim.

Another piece of evidence is a summary of a December 19-21, 1988
Inspection of GPC plants by the Staff of the Nuclear Regulatory Commission.
At that time, the Staff stated:

AdditionaHy, n was determined that although the new operating philosophy of the corporate
staff in a support role as opposed to an overview role was sound. the Vogtle Final Safety
Analysis Report needed to I e revised to reflect this philosophy change.

Stipulations, Exh. I1, Summary at 2. We note that within the nuclear adminis-
tration area of inspection the Staff found that "the FSAR requirements were not
reflective of the new corporate support role concept" and that "new policy and
instructions are being drafted." Stipulations, Exh.11, Report Details at 6.

For all the foregoing reasons and upon consideration of the entire record in
this matter, we assume for purposes of deciding this motwn that Georgia Power
did indirectly transfer the control of Vogtle nuclear operations to SONOPCO
and to Southern Nuclear.

II, Effect of Illegal Transfer on Safety

Intervenor has made no showing that the transfer of authority to SONOPCO
and to Southern Nuclear had any effect on the safety of Vogtle. We therefore
dismiss that portion of its allegation of illegal transfer.

C, Alleged Omissions or Misrepresentations

The testimony of Mr. Scherer, plus inferences from other evidence presented
above beginning at page 19, requires us to assume, for the purpose of the
pending Motion, that Georgia Power made omissions or misrepresentations in
its presentations to the Nuclear Regulatory Commission. 110 wever, we wish
to caution Intervenor to be meticulous in presenting evidence about alleged
omissions and misrepresentations, which are hard to prove even when they have j

occurred. For each allegation, we will need to know as precisely as we can: (1)
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what was said, (2) in what context the statement existed, (3) the proof that the
statement was inaccurate or incomplete (4) when (if applicable) the statement
was corrected, and (5) why we should be concerned about the length of delay
between the statement and when it was corrected. This will require proof of a
time line of actual events, demonstrating not only that they occurred but also
when they occurred.

We also will require that the proof offered will make some allowance for
inaccuracies in expression, understanding and memory. So we will need to
know also how much time passed before the alleged misstatement was made.

It would be helpful to us if time lines and charts were used to communicate
Intervenor's points clearly. Such simple and easy-to-grasp devices would be
appreciated in the filings of all the parties.

D. Misrepresentation Before the SEC

On June 22,1988, the Southern Company filed an application with the SEC
to form SONOPCO as a subsidiary. Stipulations Exh. 6. Intervenor alleges that -

this filing made no mention of the interim formation of a SONOPCO project.
The Board fmds that this allegation is not supported in the record and does

not constitute a genuine issue of fact that should be scheduled for a hearing.
The SEC filing contains the following:

Southern anticipates implementmg the SONOPCO operating structure in a transitional
process involving three phases, with each phase being designed to improse the safety and
efficiency of the nuclear operanons over that obtained in the previous phase. Southern
anticipates that each phase of this project will have benefits for system operations independent
of the twaents derived from subsequent phases and will evaluate each phase prior to
implementation.

The initial phase will be to form a mainx organization in which key management
personnel will be shared between APC [ Alabama Ibwer Companyj and GPC [ Georgia Power
Company] pursuant to shared employment agreements in substantially the form attached as
Exhibit El-1 hereto. No changes in corporate structures w 11 be needed to accomplish this
poohng of managenent resources. Exhibit 112 hereto pre ents the matnx organizational
structure dunng phase one. (floard Comment: Exhibit 112 is a block organizational chart
entitled. Phase One Matrix Organcarion)

The second phase, to commence upon approval by the Commission of this applica.
tion / declaration, wdl entail creation of the nuclear operating company as a service comnany
prosidmg nuclear services to APC and GPC .

In addition, the SEC gave the public notice of the proposed change on August
12,1988. (SEC Release No. 35 - 24694, Stipulations, Exh. 8) The SEC Notice
also describes the proposed phased change in organization:

SONOICO's operatmg structure will be implemented in three phases. Initially, key
nuclear operations management persomwl will be shared between APC and GlT. In
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the second phase, which would begin upon approval by the Commission of the present
application-declaration. SONOPCO will be organized as a service company that will provide s

. APC and GPC with nuclear services, including plant operating services, fuel procurement
services, administrative services and technical services, but will not own, finance or operate
any nuclear or other ublity assets. In the third phase, SONOPCO will become responsible,
on behalf of the owners and through contract with them, for the operation and maintenance

'

;

of all nuclear generating facihties owned by Southern electric system companies.
SONOPCO may apply to the Nuclear Regulatory Conunission ("NRC") or its successor

for facihty licenses or permits for the Parley Nuclear Plant ("Farley"), owned and operated by
APC, and for the Hatch Nuclear Plant (" Hatch") and Vogtle Nuclear Plant ("Vogtle"), each
of which is jointly owned by GPC, the Municipal Electric Authority of Georgia. Oglethorpe

*

Pbwer Corporation, and the City of Dalton, Georgia, and for which GPC is the present
heensee and operator under an existing operating agreement. , , (Stip. Ex. 8 at 2)

!

Our reading of the SEC filing is that the SEC was fully informed of the ;

: phased approach to establishing Southern Nuclear, Hence, Intervenor has not

de,monstrated the existence of a genuine issue of fact. ,

i

' E. Communications Between Georgia Power and the NRC-

'
We are aware from our study of the record that there were extensive com-

munications between Georgia Power and the NRC. The NRC also amassed sub-
stantial knowledge of Georgia Power through its resident inspector program and

.its inspection program. For Intervenor to demonstrate materit;! misrepresenta-
tions or omissions, it must place communications 5y Georgia Power in the full
context of its relationship wi:h the NRC. In this section of our Memorandum
and Order, the Board sets forth some of the facts that show to our satisfaction
that communications were compl:te and above board. The purpose of this pre-
sentation of facts is to inform the Intervenor of part of the context within which

- it must prove its case:
,

On July 25,1983, the NRC was informed by GPC that a project organization had been
estabhshed for each plant- Stip Ex. 9, enclosure 1. The NRC also was furnished with
separate organization charts for " Nuclear Operations - Transition Organization" and for
Vogtle Ptoject Transition Organization. Stipulations, Ex. 9, enclosure 3. We find that NRC
was duly informed of GPC's plans for reorganization at this meeting "It is our opinion that
this meeting was beneficial and has kept us apprised of your nuclear operations organization."
(Aug.11,1988 letter from Region 11 Adnunistrator to GPC; Stip. 9.)

The following material fact presented by GPC has not been opposed 1,, :atervenor and
is therefore admitted:

6. GPC and SONOPCO Project personnel met repeatedly with representatives of
the NRC to keep them abreast of all events pertaining to the phased formation of
SONOPCO. NRC representatives also conducted site inspections of the offices in

.

rBirmingham to ensure compliance with NRC regulatory reqmrements. Stip.115,6,
10,14,15,16,21,25 and 29; Hairston Aff.17).

,
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F. Transfer of Nuclear Operations to Birmingham

Finally, we note that Intervenor has claimed that NRC Region II was told
that GPC's nuclear operations would remain in Atlanta until SEC approval for
SONOPCO is obtained and the location of SONOPCO would not be decided
until after SEC approval. Intervenor cites the July 25,1988 meeting summary
as support for this allegation. (Stip. Exh. 9, Encl.1.) Intervenor claims this
information is inaccurate in three respects: (1) NRC was not advised that a
"SONOPCO project" would be formed; (2) NRC stated that GPC's nuclear
operations would not be moved until SEC approval was obtained, whereas, in
fact, GPC's nuclear operations were moved prior to SEC approval; and (3) the
location of SONOPCO had not been selected, whereas, in fact, Birmingham site
had already been selected. Intervenor's Response at 18-19.

'Ihe evidence supports Intervenor's allegation that on August 11,1988, the
NRC appears to have understood that a move of the corporate office location
would be decided only after SEC approval of the formation of SONOPCO had
been obtained.33 However, Mr. Addison announced only 41 days later that
he had decided to move the offsite nuclear management and support functions
of both Alabama Power and Georgia Power to a location near Birmingham.36
Furthermore, the NRC knew no later than December 19, 1988, that the move
took place on November I, 1988.37 Since Intervenor has not alleged any
motivation for this delay and has not shown that Georgia Power gained anything
through this delay, we are unimpressed by the amount of the delay that may have
occurred before disclosure. Consequently, we do not tind this to be a material
misrepresentation and we do not admit it as a genuine issue of fact.

VI. CONCLt.'' ION

Pursuant to 10 C.F.R. 6 2.749, we assume for purposes of deciding this
motion that Georgia Power did indirectly transfer the control of Vogtle nuclear <

operations to SONOPCO and to Southern Nuclear. liowever, we conclude that
even if this transfer did occur, it would not provide an adequate reason to grant
relief in this license amendment proceeding.

The Board acknowledges that Georgia Power did not request this ground
for decision. However, our consideration of this case led us to that conclusion
because we decided that merely showing an illegal transfer would be irrelevant.
We recognize that Georgia Power may want to demonstrate at the hearing that it i

|

|

35 stipulaimns. Lah. 9. Enct 1.
3'supulanons. Lah 10.
37 stipulations. Exh II. Inspecuan Report at I ("Rouhs"). We note. as mell. that the NRC has a resident inspector
at vogile. He was hkely to know 4 a change of dus importance as soon as it occurred
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did not illegally transfer control of its license. It may choose to introduce such
proof in order to demonstrate that its representations to the Nuclear Regulatory
Commission were not misleading. However, since we consider illegal transfer
irrelevant to the outcome of the proceeding, we will permit such proof only to
the 2xtent relevant to allegations of misrepresentation.

On the other hand, we also conclude that there are genuine issues of fact
concerning whether Georgia Power may have misrepresented its relationship to
SUNOPCO and Southern Nuclear. These allegations require a hearing at which
we can determine whether or not they are twe. We stress that no allegations
of misrepresentation have been proven. This decision determines only that a
hearing on this issue shall be held.

We also have determined, however, that there is no genuine issue of fact
concerning the following issues: (1) whether or not Georgia Power improp-
crly withheld information from the Securities and Exchange Commission, (2)
whether or not Georgia Power improperly delayed informing the NRC that its
corporate offices were being moved to Birmingham, and (3) whether or not
Georgia Powcr has violated the Public Utilities Holding Company Act. This
third issue is excluded from the hearing because it is beyond the scope of the
admitted contention.

,

VII. ORDER

For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 8th day of November 1994, ORDERED that:

1. Georgia Power Company's " Motion for Summary Disposition of Inter-
venor's lilegal Transfer of License Allegations," August 24.1994, is granted in
part.

2. A hearing concerning alleged misrepresentations to the Nuclear Regula-
tory Commission shall be convened on December 19,1994, at a location to be
decided.

3. Summary disposition is granted for the following issues, which are no
longer part of this case:

(1) whether or not Georgia Power improperly withheld information from
# t'm Securities and Exchange Commission,

(2) whether or not Georgia Power improperly delayed informing the NRC
that its corporate offices were being moved to Birmingham, and

307

-



, c

'

-(3) whether or not Georgia Power has violated the Public Utilities Hold--
ing Company, Act.

THE ATOMIC SAFETY. AND
LICENSINC BOARD.-

I
'

: James H. Carpenter (by PBB) .
. ADMINISTRATIVE JUDGE '-

'

'' Ihomas 0, Murphy-'

ADh.INISTRATIVE JUDGE .

_~ Peter B. Bloch, Chair

ADMINISTRATIVE JUDGE

- Rockville, Maryland

!
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Thomas S. Moore, Chairman
Richard F. Cole

Frederick J. Shon

in the Matter of Docket No. 70-3070-ML

(ASLBP No. 91-641-02-ML)
'

(Special Nuclest
Material Licer,se)

LOUISIANA ENERGY SERVICES, L.P.

(Claiborne Enrichment Center) November 18,1994

RULES OF PRACTICE: DISCOVERY

Section 2.740(f) like its counterpart in the last sentence of Rule 37(d) of the
Federal Rules of Civil Procedure from which the Commission's provision was
copied, applies exclusively to situations where a person or party totally fails
to respond to a set of iteterrogatories or document requests. See 8 Charles A.
Wrigh et al., Federal Practice and Procedure 0 2291 at 809-10 (1970). See,
e.g., Loclede Gas Co. v. Warnecke Corp., 604 F.2d 561,565 (8th Cir.1979).

RULES OF PRACTICE: DISCOVERY

Where a party has filed objections to one or more interrogatories or document
requests or set forth partial, albeit incomplete, answers in a discovery response,
the last sentence of sec+ ion 2.740(f) has no applicability. 'Ihe proper procedure

"
in such a situation is for the party opposing the discovery to await the filing of
a motion to compel and then respond to that motion.
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MEMORANDUM AND ORDER

On November 9,1994, we issued a memorandum and order granting the
October 5,1994 motion of the Intervenor, Citizens Against Nuclear Trash, to
compel the Applicant, Louisiana Energy Services, L.P. (LES), to respond to
a number of discovery requests, nat ruling resolved the discovery disputes
between the Interrenor and the Applicant over the Intervenor's interrogatories
40,44-52, and 58 and document requests 10-14. Remaining for our resolution,
however, are the disputes between the Applicant and the Intervenor over the
Intervenor's interrogatories 59 and 60 and document request 19. These discovery
disputes come before us on the Applicant's September 16 and 20,1994 motions
for protective orders,

in its responses to interrogatory 59 and document request 19, the Applicant
stated its objections to the discovery requests. Similarly, the Applicant set forth
its objection and, in addition, provided a partial answer in its discovery response
to interrogatory 60. Then, rather than wait and oppose any forthcoming motion
to compel from the Intervenor as it did with its other discovery responses, the
Applicant filed two motions for a protective order with respect to interrogatories
59 and 60 and document request 19.

Although its motions do not reveal why the Applicant sought protective orders
in these circumstances, we note that there appears to be a misapprehension
among members of the NRC bar that the last sentence of the Commission's
discovery rule on motions to compel,10 C.F.R. 6 2.74( f), requires the filing,

of a motion for a protective order when only an objection or an incomplete
answer is provided in response to a discovery request. That provision states that
a "[f]ailure to answer or respond shall not be excused on the ground that the
discovery sought is objectionable unless the person or party failing to answer
or respond has applied for a protective order pursuant to paragraph (c) of this
sectioa." This provision, like its counterpart in the last sentence of Rule 37(d)
of the Federal Rules of Civil Procedure from which the Commission's provisien
was copied, applies exclusively to situations where a person or party totally fails
to respond to a set of interrogatories or document requests.' Where a party has
filed objections to one or more interrogatories or document requests or set forth
partial albeit incomplete, answers in a discovery response, the last sentence of
section 2.740(f) has no applicability. He proper procedure in such a situation
is for the party opposing the discovery to await the filing of a motion to compel
and then respond to that motion. He reason for this should be obvious: upon
receiving the objection or partial answer to its discovery request, the party

e 8 Charles A wnght es al. Iederal Prm twe wsd ProcrJure i 2191 at 80%10 0920) See. e x . La< lede Gas
Co r Warnede Corp,. 604 F 2d 56). 565 (Mih Or 1979)
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seeking the discovery may not wish to pursue the discovery further and the
matter then is at an end, without the Licensing Board becoming involved and
the expenditure of any resources by the parties or the Board.

Moreover, the fihng of a motion for a protective order where the proponent
of the order already has filed objections or partial responses to the discovery
requests shifts the burden of going forward from the party seeking discovery
to the party opposing it. But most significantly, in such circumstances the
party seeking a protective order arguably must meet a higher standard to'

thwart the discovery than when merely opposing a motion to compel. Under
the Commission's rule for protective orders,10 C.F.R.- 6 2.740(c), like the
corresponding provision of Rule 26(c) of the Federal Rules of Civil Procedure,
the movant must demonstrate " good cause" that a protective order is necessary
"to protect a party or person from annoyance, embarrassment, oppression, or
undue burden or expense." No such requirement exists for opposing a motion
to compel under section 2.7N(f) of the Commission's discovery rules.

Regardless of the Applicant's reasons for filing the motions for protective
orders, they are before us for resolution and we must judge them by the good
cause standard of section 2.740(c). We turn first to the Applicant's September
- 16 motion seeking an order that it need not respond to interrogatories 59 and
60.

Interrogatory 59, like the other interrogatories we dealt with in our November
9 ruling, seeks information about the Applicant's actions in selecting the site
near Homer, Louisiana, for the Claiborne Enrichment Csnter. Specifically,
the interrogatory seeks the identity of any Louisiana churches and community
groups and any Louisiana charitable, civic, or political organizations to whom
the Applicant made donations before and during the site selection process. In ,,

its response to this interrogatory and in its motion for a protective order, the '

Applicant objects to the discovery on the ground that it is not relevant to any of
the contentions in the proceeding.

Even assuming that a general relevancy objection can meet the good cause ;
Itest of section 2.740(c) in order to protect the movant from " annoyance," such

an objection is without merit here. The Applicant's relevancy objection to,

interrogatory 59 raises the same issue in the same context as the Applicant's
previous objections to Intervenor's interrogatories 40, 44-52, and 58. In our
November 9 ruling, as well as our evlier June 18,1992 ruling, we rejected the
Applicant's arguments, and those rulings are controlling here. As the Intervenor i

points out in its response to the Applicant's motion, LES claims to have based )
its siting decision in part on the views of community and opinion leaders. This'

being so, interrogatory 59 seeks information on certain of the Applicant's actions
that may have influenced these leaders. Thus, because interrogatory 59 seeks
information about the site selection process and. as our previous rulings explain,
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the selection process is relevant to contention J, the Applicant's objection is
without merit.

Equally, without merit is the Applicant's bald assertion that it will be
subjected to annoyance, oppression, undue burden, and expense if it must
respond to interrogatory 59. More than a mere conclusory statement is needed
to establish good cause for a protective order. The Applicant must provide a
particular and specific demonstration of fact to meet the requirements of section ,

2.740(c) and it has made no such showing. Accordingly, the Applicant's motion
for a protective order with respect to interrogatory 59 is denied.

Interrogatory 60 sceks a full description of the discussions, communications,)

and interactions between the Applicant and Senator J. Bennett Johnston of
Louisiana with respect to the Applicant's proposal to build a uranium enrichment
facility in the United States. In responding to this discovery request, the
Applicant did not raise a relevancy objection. Rather, the Applicant gave a
partial answer stating that LES personnel had met on a number of occasions
with Senator Johnston and that he had sponsored an amendment to the Solar,
Wind, Waste and Geothermal Power Production Act of 1990, which provided
that uranium enrichment facilities must be licensed under 10 C.F.R. Parts 40
and 70 rather than 10 C.F.R. Part 50. The Applicant's response then stated
that any further answer would subject it to undue burden and expense. In its
motion for a protective order, the Applicant reiterates this objection and states
that "[a] complete response to this request would involve review by numerous
individuals emp'oyed by LES and its partners of four years of records such as
calendar entries, trip reports, and meeting notes."2

The Applicant's claim of undue burden and expense is without merit. By
the Applicant's own description, the effort required to respond to interrogatory
60 is not unreasonable. At most, its motion suggests that the Applicant will
be inconvenienced by responding. Far more than a showing of inconvenience
is necessary to establish the requisite good cause for a protective order under
section 2.740(c). Additionally, in its response to the Applicant's motion, the
Intervenor haa narrowed the scope of interrogatory 60. This action further
lessens the impact of responding to the already reasonable discovery request.
Accordingly, the Applicant's motion for a protective order with respect to
interrogatory 60 is denied.)

2 Apphcant's Motion for a Protecove order (september 16.1994) at 2-3. i

3 The Applicant's nmison for a prosecuse order also requests that at not be required to answer pwuons of ]lutervenor's interrogaiones 38. 41. 45,50 and 52. These interrogatones ask, inter sha. that the Apphcant provide i

the race of the individuals involved in vanous aspects of the ssic selectmn process if such informanon is known.
In tis discovery responses, the Appbcant objected to the race question an each snierrogatory and also responded
that si did not know the race of the individuals savolved 1he Appheant's response to each of these interrogatones
that it does not know the race of the endmduals involved adequalcty answers the discovery requests. Indeed, in
its october 5.1994, monon to compel, the Intervenor states, with respect to interrogamry 45, that it accepts the

IConsmued)
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Document request 19 corresponds to interrogatory 60. It seeks any documents
referring or relating to the contacts between the Applicant and Senator Johnston.
In its discovery response, the Applicant objected that answering the document
request would subject it to annoyance, oppression, undue burden, and expense.
The Applicant's motion for a protective order reiterates that a response would )
require a review by numerous individuals of 4 years of records. As in the case '

of interrogatory 60, corresponding document request 19 is not unreasonable.
Moreover, in responding to interrogatory 60 much of the work will be done
for responding to this document request. Additionally, in its response to
the Applicant's motions for protective orders, the Intervenor has narrowed
its document request to parallel its narrowing of interrogatory 60. Thus, the
impact of this discovery request is further reduced. In these circumstances,
the Applicant's motion does not establish good cause for issuing a protective
order. Accordingly, the Applicant's motion for a protective order with respect
to document request 19 is denied.

For the foregoing reasons, the Applicant's September 16 and 20,1994 mo-
tions for protective orders that it need not respond to Intervenor's interrogatories
59 and 60 and document request 19 are denied.

It is so ORDERED.

THE ATOMIC SAFETY AND
LICEhSING BOARD

Thomas S. Moore
ADMINISTRATIVE JUDGE

Richard F. Cole
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

Rockville, Maryland
November 18,1994

Apphcanfs representation about not knowing the race of the indniduals involved. Because the Apphcant aheady
has answered these mterrogatories. there is no dnpute between the parties and no basis for issuing a protective
order under secuon 2 740(c)
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
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SEQUOYAH FUELS CORPORATION November 22,1994

REGULATIONS: INTERPRETATION (10 C.F.R. 5 2.1205(di)

RULES OF PRACTICE: INTERVENTION PETITIONS (PLEADING
REQUIREMENTS FOR STATEMENTS OF CONCERN IN SUBPART L
PROCEEDING)

While the threshold showing at the intervention stage of a Subpan L pro-
cceding is exceedingly low, a statement of concern must be plead with enough
specificity to allow a presiding officer the ability to ascertain whether or not
what the intervenor seeks to litigate is truly relevant to the subject matter of the

'

proceeding.
,

REGULATIONS: INTERPRETATION (10 C.F.R. I 2.1237(a); 10 C.F.R.
9 2.730(c))

RULES OF PRACTICE: MOTIONS (REPLIES TO ANSWERS)

A proponent of a motion does not have the right to reply to an answer to the
motion; parties who do not seek leave to file a reply are expressly denied the
opportunity to do so.
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MEMORANDUM AND ORDER
(Ruling on Motion for Reconsideration)

In a motion dated October 26,1994, intervenor Native Americans for a Clean
Environment (NACE) seeks partial reconsideration of the Presiding Officer's
Memorandum and Order of October 14, 1994. In that Order, NACE was
admitted as an intervenor in this proceeding and four of the six concerns raised
by NACE were admitted for litigation. NACE now requests the Presiding
Officer' to reconsider the decision to exclude the remaining two concerns.2 nose
two concerns had been excluded from litigation because the Presiding Officer
found them not to be germane to the proceeding.2

He first statement of concern excluded reads:

SEC has drastically reduced its managenal staff without dernonstrating that the extensive
and highly technical tasks associated with decommissioning can be accomplished safely and
effectively under the new organization. A

NACE argues that the Presiding Officer, in rejecting this concern, "apparently
adopted SFC's incorrect reasoning that its current activities do not constitute
' decommissioning.'"5 The Presiding Officer agrees with NACE's position that
the activities emTently being conducted at the facility are in the nature of
decommissioning activities. If the proposed management changes bring about
regulatory deficiencies tied to such decommissioning acti ities, they are fair
game for litigation, being germane to the subject matter of the proceeding.
However, the Presiding Officer's decision to exclude this area of concern from
the proceeding has little to do with decommissioning activities.

As stated in the Memorandum and Order of October 14, although NRC's
Rules of Practice do not provide explicit guidance on criteria necessary for a
petitioner's areas of concern to be accepted for litigation, the Commission's
statement of consideration in the adoption of Subpart L does reflect the require-
ment that the " issues the requester wants to raise regarding the licensing action

3 Throughout its motion. NACE outhnes its differences with respect to the "Ucensing Board " The provismns
of 10 C r R. Part 2. Subpart L under whwh this proceedmg is bems conducied provide for a si..ee Presidmg
officer matead of a beenung Board to oversee the proceedmg

2 Comrrussion praence allows a petinoner in a monon for reconsiderarmn. to elaborate on or refine arguments
previously advanced. See Censral Electnc A*er Cwperarne, lac (Virgil C. Summer Nuclear stauon. Umt I), j

C118126,14 NRC 787,790 (1981).
3 See 10 C F R.12.120$fg)
' Native Amencans for a Clean Environment's and Cherokee Nanon's Request for Heanng on Sequoyah ruels

Corporauon's Ucense Amendnent Request of May 6,1994, and Request That Hearing Be HelJ in Abeyance
Pending Settlement Negotianons (July 19.1994) at 7.

8 Reconsiderauon Monon at 12.
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fall generally within the range of matters . . . properly subject to challenge in
[thej proceeding."6

In Subpart L proceedings, a statement of concern must provide enough
specificity to afford the Presiding Officer the ability to link the concern with
the subject matter of the proceeding in order to make a decision to admit the
statement for litigation. Section 2.1205 states explicitly that the request for
hearing filed by a person other than an applicant must describe in detail the
requester's areas of concern about the licensing activity that is the subject matter'

of the proceeding.' As the Commission hw stated:

It would not be equitable to require an intervenor to file its wrinen presentation setting fonh
all its concerns wthout access to the heanng file. Of course the intervenor is required to
identify the areas of concern it wishes to raise in the proceeding, which will provide the
presidmg oDicer with the minimal informatwn needed to ensure the intervenor desires to
litigate isssees germane to the licensing proceedmg . , (Emphasis suppliedl*

As a petition for intervention setting forth a petitioner's statement of concerns,
NACE's petition is partially deficient. Ibur of the concerns are expressed with

.enough clarity for the Presiding Officer to find them relevant to the license
amendment, two of them are not. 'Ihe lack of specificity in those two concerns
leaves open the question whether they are relevant to the proceeding. First,
it is unclear whether NACE is addressing staffing concerns or concerns over
the technical nature of decommissioning activities and its influence on SFC
management. Second, merely rtating that the quality asurance program is
inadequate gives no indication to the Presiding Officer that the QA program may
be affected by the license amendment. Again, without more, no determination
can be made regarding whether that issue is germane to the proceeding.

'Ihroughout the NACE Motion for Reconsideration, the Presiding Officer is
taken to task for not raying heed to the embellished arguments found in the
NACE Reply. NACE is correct in its speculation that the Presiding Officer
did not rely on the Reply arguments. Under the provisions of section 2.730(c),
the moving party has no right to reply to an answer without first moving the
Presiding Officer for permission to make the Reply.' No motion was made

" Statement of Conuderanons, informal Heanng Procedures for Maienals tjcenung Adp,dscauen. 54 ied. Reg
8269, 8273 (Febntary28. 1989).

7 10 C F R.12.1205(d) and (dK3L
s 4 Fed Reg 8272 (Ieb. 28.1989)5

'Tews l'telesies El<cinc Co (Comanche Peak Steam Elcetne Station. Units I and 2L CLIJI9-6. 29 NRC 348
353 at n 2 (1989)(ruhng on intervennon pennont Detrost Eduon Co. (Ennco Fermi Atomic Power Plant, Umt
2 L ALAB-469. 7 NRC 470,471 (1978), but cf Lemg Idand laghsmg Co. (Shoreham Nuclear Power stanon. Umt
1). t.BP-81 18,14 NRC 71. 72 (1981) canny Houston laghting and r<mer Co. (Allens Creelt Nuclear Generaung
Station. Umt 1). Al.AB-565.10 NRC 521 (1979)(ruhng on a contention the Appeal Board noted that in motions
pracuce a tontennon is akin to a complaint in federal court and an answer is akin to a motion to distruss thereby
favoring adnussion of a reply). In this caw, however, the iusomng of Allent Crert is not apphcable because the
decanon to exclude the statements of concern did not turn on the arguments found in SIC's answer.
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on behalf of NACE and therefore the Reply was not taken into consideration
in the decision to exclude the two statements of concern." Which brings us to
the Motion for Reconsideration.

Much, if not all of NACE's Motion regarding the first excluded concern
reargues the perceived differences between NACE's and SFC's interpretations
of" decommissioning" and when decommissioning commences. There is little in
the way of clarification of the first excluded statement. The uncertainties remain
as before. Not enough information has been provided. While the threshold
showing at the intervention stage of a Subpart L proceeding is exceedingly
low, it cannot be so low as to frustrate a Presiding Officer's ability to ascertain
whether or not what the intervenor seeks to litigate is truly relevant to the
license amendment being challenged. In this case, the uncertainty remains and
the statement is excluded from litigation in this proceeding.

NACE's statement of concern regarding the SFC quality assurance program
reads: SFC's new quality assurance program is inadequate. NACE's hearing
petition provided nothing to aid the Presiding Officer in his duty to determine
the relevance of this subject area. The Motion for Reconsideration provided
arguments that embellished on this concern for the first time. NACE alleges
that changes in reporting requirements and the consolidation of two laboratories
in some manner affect the reliability of audits under the quality assurance
program."

We are constrained by the Commission's Rules of Practice from allowing the
NACE arguments to influence our decision. It has been lon; standing precedent
that motions to feconsider an order should be associated with requests for
reevaluation of the order in light of an elaboration upon, or refinement of,
arguments previously adumced; they are not an occasion for advancing an
entirely new thesis.i2 NACE's petition was void of arguments that could have
clarified the deficient statement of concern. He Motion for Reconsideration
cannot save that deficiency now."

Berefore, upon reconsideration of the record before the Presiding Officer:

*The Preu4ng of 6cer ed take note of a procedural clanncanon included in the NACE Reply concermng the
nature of the stanang being requested in the procceeng by NACE and the Cherokee Nation. Tlus informanon
would not have needed a mohon to be forwarded and acted upon by the Presiang of6eer.
H Reconsideranon Monon at 6-7.
12 Central Elersnc Amer Corferutnv. Inc. (Virgil C. Sumner Nuclear Stauon. Unit 1). ClJ 81-26.14 NRC 787
790 (1981), rating Tennence Valley Autherary (Hartsville Nuclear Plant. Umts IA,2A. IB. and 2B). ALAB-418,
6 NPC l. 2 (1977).
U lt should be noted that SFC &J not serve the Presiding ofhcer with a copy of its Antwer to the NACE
Emon for Reconuderanon, although the Secretary of the Commisuon and etw other parties were served NRC
Regulations require such monons to be hied with the Presiang Officer; therefore the Secretary had no in& cation
that a copy needed to be forwarded.10 C F R I 2.730 SfC noved the Prenang Ofncer to conuder the Answer
even though it was rneived over 2 weeks late. However. smce the decinon to exclude the statenrnts of concern
is grounded on plen&ng de6ciencies, the Answer was not taken into conuderabon in this decision.
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' 1.' | 7hc NACE area of concern regarding managerial staffing adequacy and '.

the'ektensive and highly technical decommissioning tasks remains excluded from
'litigationt- .

.

.!
.

,

' . 2. | The NACE area of concern regarding the adequacy of. the quality
!assurance program remains excluded from litigation.

Be it So ORDERED. .

!
;

James P. Gleason; Presiding Officer '
ADMINISTRATIVE JUDGE i

:
..

:November 22 1994-

: Rockville, Maryland'-
'
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Cite as 40 NRC 319 (1994) CLI-94-15

UNITED STATES OF AMERICA -
NUCLEAR REGULATORY COMMISSION

4

COMMISSIONERS:

Ivan Selin, Chairman,

Kenneth C. Rogers
E. Gall de Planque

in the Matter of Docket Nos. 50-424-OLA-3
50-425-OLA-3

GEORGIA POWER COMPANY, et al.
(Vogtle Electric Generating Plant,

Units 1 and 2) December 21,1994

.

The Commission denies a petition for interlocutory review filed by the
Intervenor. The petition requested interlocutory review of an Atomic Safety
and Licensing Board order, LBP-94-37,40 NRC 288 (1994), which granted in
part the Georgia Power Company's motion for summary disposition of one of
the Intervenor's allegations. The Commission fmds that the Intervenor did not
demonstrate a need for interlocutory review.

RULES OF PRACTICE: LNTERLOCUTORY REVIEW

The Commission has long disfavored interlocutory review.

RULES OF PRACTICE: INTERLOCUTORY REVIEW

A Licensing Board decision rejecting or admitting particular issues for
consideration does not in and of itself indicate that a proceeding will be
affected in a pervasive or unusual manner. The basic structure of an ongoing
adjudication is not changed merely because an interlocutory Licensing Board
ruling is incorrect, even if it conflicts with case law or Commission regulations.
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RULES OF PRACTICE: INTERLOCUTORY REVIEW

Re Commission will step into interlocutory situations only when a licensing
board ruling creates immediate irreparable injury or fundamentally impacts the
course of a proceeding.

MEMORANL)UM AND ORDER

He Commission has before it a petition for interlocutory review filed by
the Intervenor, Allen L. Mosbaugh. The Intervenor seeks review of LBP-94-37,
40 NRC 288 (1994), an Atomic Safety and Licensing Board Memorandum and
Order that granted in part the Georgia Power Company's motion for summary
disposition of the Intervenor's transfer-of-license allegations. Both the NRC
Staff and the Licensee oppose the Intervenor's petition. For the reasons stated

. in this Order, we deny the Intervenor's petition.
His proceeding involves the Georgia Power Company's (GPC) request to ,

transfer its operating authority over the Vogtle Electric Generating Plant, Uaits ;

i' I and 2, to the Southern Nuclear Operating Company, Inc. (Southern Nuclear).
He Licensing Board admitted one consolidated contention, which alleges that'

; Southern Nuclear lacks the " requisite character, competence, and integrity, as
well as the necessary candor, truthfulness and willingness to abide by regulatory
requirements." The contention relied upon two bases. The first alleged that,
in violation of section 184 of the Atomic Energy Act, GPC transferred its
control over the Vogtle facility to Southern Nuclear, without first obtaining the
written consent of the NRC. The second alleged that certain GPC officials, who
now may be in key management positions at Southern Nuclear, submitted false
information to the NRC about Vogtle's diesel generators. The Licensing Board
structured the proceeding to address these two general allegations in separate
phases, in effect in separate hearings. The Intervenor's petition for revicw,

involves only the Licensing Board's treatment of the first basis, the illegal-<

transfer-of-control allegation, which will be the focus of a hearing currently
scheduled to begin in early January. The Licensing Board will receive arguments

- on the diesel generator claim or.ly in a separate and later hearing.
Following discovery, GPC submitted a motion for summary disposition of the;

illegal transfer issue. In LBP-94-37, the Licensing Board granted the Licensee's
summary disposition motion in part, albeit on a ground not urged by GPC
itself. He Board concluded that the legality of GPC's transfer of operations
was irrelevant to the outcome of the proceeding, because no remedy for an,

illegal transfer was available and because the Intervenor allegedly had dropped
his claim of a safety nexus. He Board allowed the Intervenor to proceed only
on the theory that actual misrepresentations were made to the NRC about who
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was in control of the Vogtle facility's nuc! car operations. The Board, in short,
ordered that the hearing on the illegal transfer claim be limited to a single issue |

- whether individuals through false statements or omissions misled the NRC
about who was running the facility. ;

he Intervenor filed his petition pursuant to 10 C.F.R. 5 2.786(g), which |
allows interlocutory review only under limited circumstances. Under the |
regulation, a decision may warrant interlocutory review if it (1) threatens the
party adversely affected with "immediate and serious irreparable" impact, or (2)
affects the basic structure of the proceeding in a " pervasive or unusual manner."

He Commission has long disfavored interlocutory appellate review. See
Sequoyah Fuels Corp. (Gore, Oklahoma Site), CLI-94-11, 40 NRC 55, 59
(l994); Sacramento Municipal Utility District (Rancho Seco Nuclear Generating
Station), CLI-94-2, 39 NRC 91,93 (1994) (Rancho Seco). We find no reason
here to depart from that policy. Although aspects of the Licensing Board's
decision relating to available remedies and burdens of proof appear highly
questionable, the Intervenor has not demonstrated why we should take the
extraordinary step of taking appellate review at this time.

We note, in response to the first prong of the test, that the Board's decision
poses no irreparable harm. Indeed, the Intervenor does not argue otherwise.
lie may still go forward in presenting a case about the Applicant's character
qualifications. If the Intervenor prevails before the Licensing Board, his
concerns will have become moot. If he loses before the Board, he may then
again petition the Commission for review and raise anew the question whether
the Board improperly restricted his illegal transfer claim.

De Intervenor bases his petition for review on the second prong of the
test, arguing that the decision will affect the structure of the proceeding in
a pervasive or unusual manner. But a licensing board decision rejecting or
admitting particular issues for consideration does not in and of itself indicate
that a proceeding will be affected in a pervasive or unusual manner. See Rancho
Seco. CLI-94-2,39 NRC at 94. De basic structure of an ongoing adjudication is
not changed merely because an interlocutory licensing board ruling is incorrect,
even when it conflicts wi'', case law or Commission regulations. See id.

In addition, the potential prejudicial impact of the decision is ui. clear at
this point, and is not well outlined in the Intervenor's petition. Even under
the decision, the Intervenor appears free to submit any evidence he has of
misrepresentations - through acts or omissions - made to the NRC about
the actual control of the Vogtle facility. It may turn out that there is a near
total overlap between the evidence that the Intervenor would have submitted
in the absence of the Board decision and the evidence now permitted under
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that decision.8 But, whether or not that proves true, we do not sit simply
to correct erroneous interlocutory licensing board rulings. We will step into
interlocutory situations only when a Board ruling creates immediate irreparable
injury or fundamentally impacts the course of a proceeding. See Safety Light
Corp. (Bloomsburg Site Decontamination and License Renewal Denials), CLI-
92-13, 36 NRC 79, 85-86 (1992) (conversion of a Subpart L proceeding into
a Subpart G proceeding affected proceeding in pervasive and unusual manner).
Accordingly, we find it appropriate here to reserve review, if necessary, to a
more fully developed record and a merits-based decision.

By declining review, we intimate no judgment on the soundness of the
Licensing Board's decision. Our decision today stems solely from a reluctance
to take interlocutory review except in extraordinary situations.

CONCLUSION

Ibr the reasons stated herein, the Intervenor's petition for review is denied
it is so ORDERED.

For the Commission

JOIIN C. HOYLE
Acting Secretary of the

Commission

Dated at Rockville, Maryland,
this 21st day of December 1994.

'If the Board, based upon LBP-94 37. excludes any eviderice that the Intervenor necks to introduce, we can review
that action upon appeal of the entire decision. The Intervenor rnay also raise at that tine the same issues he has
raised in his pention for review here.
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Cite as 40 NRC 323 (1994) LBP-94-40

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

i

G. Paul Bollwerk, lit, Chairman
Dr. Charles N. Kelber

'Dr. Peter S. Lam

,

in the Matter of Docket No. IA-94-011

(ASLBP No. 94-696-05-EA)

DR. JAMES E. BAUER
(Order Prohibiting involvement in

,

v

NRC-Licensed Activities) December 9,1994 ?

In this proceeding concerning an NRC Staff enforcement order prohibiting
the involvement of Dr. James E. Bauer in NRC-licensed activities, the Licensing
Board rules on prediscovcry dispositive motions regarding a number of the issues
specified by the parties for litigation.

ENFORCEMENT ACTIONS: STAY OF PROCEEDINGS

Claiming a constitutional deprivation arising from a delayed adjudication
generally requires some showing of prejudice. See Oncology Services Corp.,
CLI-93-17,38 NRC 44,50-51 (1993). .

1

!

ENFORCEMENT ACTIONS: STAY OF PROCEEDINGS |

The pendency of a related criminal investigation can provide an appropriate.

! basis for postponing litigation on a Staff enforcement order. See id. at 53-56. '

i

i
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ENFORCEMENT ACTIONS: SUFFICIENCY OF CHARGES

'Ihe Staff will not be precluded, as a matter of law, from relying on allegations
as the basis for an enforcement order if there is a " sufficient nexus" between
the allegations and the regulated activities that formed the focus of the Staff's
order. Indiana Regional Cancer Center, LBP-94-21,40 NRC 22, 31 (1994).

LICENSING BOARDS: AUTIIORITY TO DISMISS ISSUES IN
ENFORCEMENT PROCEEDING

RULES OF PRACTICE: DISMISSAL OF ISSUES IN
ENFORCEMENT PROCEEDING

If it can be shown there is no set of facts that would entitle a party to relief
relative to proposed issue in an enforcement proceeding, then dismissal of that
issue is appropriate. See Indiana Regional Cancer Center, LBP-94-21,40 NRC
at 33 & n.4; Oncology Services Corp., LBP-94-2,39 NRC 11,23 & n.8 (1994).

LICENSING BOARDS: AUTIIORITY TO DISMISS ISSUES IN
ENFORCEMENT PROCEEDING

RULES OF PRACTICE: DISMISSAL OF ISSUES IN
ENFORCEMENT PROCEEDING

Consistent with the analogous agency rules regarding contentions filed by
intervenors, see 10 C.F.R.12.714(d)(2)(ii), issues that would constitute "de-
fenses" to an enforcement order are subject to dismissal under the appropriate
circumstances. See Indiana Regional Cancer Center, LBP-94-21,40 NRC at
33 n.4.

ENFORCEMENT ACTIONS: SCOPE OF PROCEEDINGS

In assessing whether th bases assigned support an order in terms of both
the type and duration of the enforcement action, a relevant factor may be the
public health and safety significance, including the medical appropriateness, of
the specified bases. See id. at 33-34

ENFORCEMENT ACTIONS: SCOPE OF PROCEEDINGS

In proceedings involving challenges to Staff enforcement orders, the overar-
ching matter for consideration is whether the order should be sustained and the
presiding officer's authority regarrling this question "is to consider 'whether the
facts in the order are true and wnether the remedy selected is supported by those
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facts.'" Oncology Services Corp., LBP-94-2, 39 NRC at 25 (quoting Boston
Edison Co. (Pilgrim Nuclear Power Station), CLI-82-16,16 NRC 44,45 (1982),
aff'd. Bellotti v. NRC,723 F.2d 1380 (D.C. Cir.1983)). The bases asserted in
an enforcement order thus do provide the principal framework for the proceed-
ing. As a consequence, any legal or factual issue a party wants to propose in
challenging (or supporting) an enforcement order must bear some relationship to
those bases by tending to establish, either alone or with other issues, that some
explicit or implicit legal or factual predicate to the order should not (or should)
be sustained. Further, a party called upon to demonstrate this relationship must
be able to do so by more than a bald pronouncement that the issue is " relevant."
Cf Advanced Afedical Systems. Inc. (One Factory Row, Geneva, Ohio 44041),
CLI-94-6, 39 NRC 285, 308 (1994) (mere assertions of dispute over material
facts do not invalidate grant of summary disposition).

MEMORANDUM AND ORDER
(Ruling on Prediscovery Dispositive Motions)

The parties to this proceeding, petitioner James E. Bauer, M.D., and the
NRC dtaff, have filed motions seeking dispositive resolution of certain issues
concerning the May 10,1994 Staff enforcement order that is the locus of this

'

litigation. In that order, the Staff alleges that certain of Dr. Bauer's actions
regarding regulated nuclear materials demonstrate he cannot conduct NRC-
licensed activities in conformity with agency requirements. As a consequence,
the immediately effective order imposes several restrictions on Dr. Bauer,
including barring him from conducting any NRC-licensed activities for a period
of five years.

In their dispositive motions, both parties seek a ruling on the jointly identified
litigation issue of whether the order can be based on Staff allegations regarding I

(1) Dr. Bauer's actions while serving as radiation safety officer (RSO) and sole |
authorized user on a byproduct materials license permitting the Indiana Regional
Cancer Center (IRCC) to use a strontium-90 source to treat specified medical
conditions, and (2) his involvement in a November t992 misadministration
incident at IRCC under a different NRC license authorizing the use of iridium-
192 to provide high dose rate (IIDR) brachytherapy treatments. In addition, the
Staff asserts that it is entitled to summary disposition on the jointly identified'

issue of whether the treatment of superficial skin lesions with strontium-90 i
|violates the terms of IRCC's license. Finally, the Staff asks for dismissal of

eight other issues identified by Dr. Bauer as appropriate litigation questions.
Ihr the reasons given below, we find that the Staff is not precluded as a matter

of law from relying on Dr. Bauer's purported involvement in the November
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1992 incident or his alleged activities under the IRCC strontium-90 license as
a basis for its May 1994 order. Further, on the joint issue of whether the
treatment of superficial skin lesions with strontium-90 violates the terms of
IRCC's license, we request that the parties address several questions regarding
that matter. Finally, for the eight Dr. Bauer litigation issues that the Staff seeks
to expel, we conclude that three should be consolidated with other issues and
three should be dismissed in toro.

I. BACKGROUND

The May 1994 order at issue here is the third recent Staff enforcement
directive involving Dr. Bauer. The first was a January 1993 order that suspended
the license of Oncology Services Corporation (OSC) authorizing it to provide
iridium-192 IIDR brachytherapy treatments at six OSC Pennsylvania facilities,
including IRCC. See 58 Fed. Reg. 6825 (1993). One of the cited grounds for this
suspension was a November 1992 incident at IRCC in which IRCC personnel
allegedly failed to detect an iridium-192 source that remained in a patient's
body after she received an llDR brachytherapy treatment with an Omnitron
2000 remote afterloader machine. The Staff contended that as the authorized
user under the license who was supervising the patient's treatment, Dr. Bauer did

,

not conduct an adequate survey of the patient before permitting her to return
to her nursing home, which resulted in significant radiation exposures to the
patient and members of the general public. See id. at 6825-26.

In November 1993, the Staff issued a second enforcement order that sus-
pended IRCC's license to use a strontium-90 source to treat specified medical
conditions and modified that license to preclude Dr. Bauer, the RSO and the
only authorized user named in the license, from undertaking any activities un-
der the strontium-90 license. See 58 Fed. Reg. 61,932 (1993). The Staff as-
serted that this suspension and modification was necessary because of the use of
strontium-90 to treat skin lesions, an activity it contends was not authorized un. )
der the license, and the failure of Dr. Bauer during a November 1993 inspection !

to provide agency inspectors with accurate and complete information regarding
skin lesion treatments. The Staff also based this order on Dr. Bauer's purported
involvement in the November 1992 brachytherapy treatment incident outlined in
the January 1993 enforcement order. See id. at 61,932-33.

The third enforcement order, which is now before us, is directed solely to Dr.
Bauer. See 59 Fed, Reg. 25,673 (1994). Relying essentially on the allegations
regarding the brachytherapy treatment and strontium 90 use incidents specified
in the two previous orders, the Staff has directed that for five years Dr. Bauer

i

cannot be named in any NRC license to act in any capacity or otherwise conduct
any NRC-licensed activities. In addition, to permit the agency to monitor his
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compliance with regulatory requirements, for two years thereafter Dr. Bauer
must inform the NRC within twenty days of accepting employment concerning,
or otherwise becoming involved in, NRC-licensed activities. See id. at 25,673-

'
74.

The licensees and/or Dr. Bauer sought a hearing to contest each of these three
orders. The OSC and IRCC proceedings recently were dismissed prior to any
dispositive adjudication on the merits based on licensee requests for termination
of the licenses involved. See Oncology Services Corp., LBP-94-29,40 NRC
123 (1994); huliana Regional Cancer Center, LBP-94 36,40 NRC 283 (1994).
Dr. Bauer, however, continues to contest the validity of the May 1994 order in
this proceeding.8

In that regard, acting pursuant to a Board directive, see Memorandum and
Order (Initial Prehearing Order) (June 8,1994) at 4-6 (unpublished), on June
24, 1994, Dr. Bauer and the Staff fded a joint prehearing report in which they
specified the central issues for litigation in this proceeding. See Joint Pre-
hearing Report (June 24,1994) at 1-6 [ hereinafter Joint Prehearing Report].
Subsequently, in accord with a Board prehearing order, see Order (Establishing
Schedule for Prediscovery Dispositive Motions and Filings Concerning Consol-
idation and Discovery)(July 1,1994) at 1 (unpublished), both the Staff and Dr.
Bauer filed dispositive motions regarding a number of those issues, as well as
responses and replies to those motions. See NRC Staff Motion for Summary .

Disposition and NRC Staff Motion for Dismissal (July 29,1994) [ hereinafter
Staff Dispositive Motions]; Motion to Eliminate Basis for Suspension (July 29,
1994) [ hereinafter Bauer Dispositive Motion]; Response to NRC Staff Motion
for Summary Disposition and NRC Staff Motion for Dismissal (Aug. 29,1994)
[hereinauer Bauer Response]; NRC Staff's Response to Motion to Eliminate
Basis for Suspension (Aug. 29,1994) [ hereinafter Staff Response]; NRC Staff's
Reply to James E. Bauer's Response to NRC Staff's Motions (Sept. 12, 1994);
Reply to NRC Staff's Response to Motion to Eliminate Basis for Suspension
(Sept.12,1994) [ hereinafter Bauer Reply].

In their dispositive motions, Dr. Bauer and the Staff seek a ruling on the
jointly identified central issue of whether, as a legal matter,6e Staff can rely on
Dr. Bauer's purported involvement in the incidents concerning OSC's iridium-
192 license and IRCC's strontium-90 license as bases for its May 1994 order
barring him from all NRC-licensed activities for a five-year period (Joint Issue
4). Additionally, the Staff requests that we enter summary disposition in its
favor on the jointly identified issue of whether the treatment of superficial skin

i

3 Although the Board was consniering whether to consohdate this procce&ng with the IRCC proceedng. see
ordrr (Estabhahmg schedde for Preescovery Dispositive Motions and Fahngs Concernmg Consohdanon and
Discovery) Ouly I.1994) at 12 (unpubbshed), the esrnassal of the IRCC case renders that quesuon rnoot.
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lesions with strontium-90 constitutes a violation of the terms of IRCC's license
(Joint Issue I).

Finally, the Staff asks that we dismiss eight of Dr. Bauer's proposed litigation
issues. His includes issues concetning the medical appropriateness of using
strontium-90 as a skin lesion treatment (Bauer Issue 16); the risk to the public
health and safety from using strontium-90 for skin lesion treatments (Bauer
issue 17); the possibility that the Omnitron 2000 brachytherapy afterloader
mxhine used during the November 1992 incident was defective (Bauer Issue
35); Omnitron's duty to rot..j Dr. Bauer and OSC about Omnitron 2000 source
wire deterioration (Bauer Issue 37); Omnitron 2000 design, manufacturing,
and/or warning defects as the cause of the November 1992 incident (Bauer Issue
38); unanticipated Omnitron 2000 retraction mechanism failure and Dr. Bauer's
reliance on Omnitron procedures that did not anticipate such an emergency as
causes of the November 1992 incident (Bauer Issue 40); the applicability of 10
C.F.R. Part 35, Subpart G to the use of iridium-192 as a brachytherapy remote
afterloader scaled source in human HDR treatments (Bauer Issue 48); and, if
10 C.F.R. Part 35, Subpart G applies to the use of iridium-192 as a remote
afterloader sealed source in human HDR treatments, the applicability of the
specific survey requirement of 10 C.F.R. 9 35.4(M(a) to such treatments (Bauer
hsue 49).

.

II. ANALYSIS

A. Dr. Bauer Motion to Eliminate Basis and Staff Motion for Summary
Disposition of Joint Issue 4 !

|

L The improper Bases issue
'

He parties' prehearing report jointly identifies the following as the fourth
issue for litigation in this proceeding:

% hether conduct which is subject to pending htigation. i e., Dr. Bauer's alleged conduct un-

der License No. 37-28540-01 OIDR heense) and under License No. 37 28179-01 (strontium-
90 license), can as a matter of law, be a basis for l'a [May 10,19941 Order Prohibiting
Involvement in NRC-Licensed Activities.

Joint Prehearing Report at 2. Both the Staff and Dr. Bauer seek a dispositive
ruling in their favor on this issue.

In a pleading called " Motion to Eliminate Basis for Suspension," IRCC and
Dr. Bauer contended in the IRCC proceeding that it was inappropriate to use !

allegations set forth in the OSC proceeding relating to activities under OSC's
,

iridium-192 license as a basis for the November 1993 order regarding IRCC
'

and Dr. Bauer's activities under the separate strontium-90 license because the )
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allegations (1) had not been adjudicated; (2) were based solely upon hearsay;
and (3) lacked any substantive relationship to the license suspension / modification
at issue in the proceeding. See Indiana Regional Cancer Center, LUP-94-
21, 40 NRC 22, 28 31 (1994). In an identically titled pleading, Dr. Bauer
essentially reprises these themes. He asserts that the Staff should be prevented
from utilizing any of the allegations from either the January 1993 OSC order or
the November 1993 IRCC order in support of the May 1994 order because (1)
constitutional due process bars the use of unlitigated, hearsay allegations as the
basis for an agency enforcement action; (2) Dr. Bauer has been deprived of his
due process right to a timely opportunity to litigate these allegations; and (3) the
allegations do not relate in any substantive way to the penalty in the May 1994
order, which bars Dr. Bauer from participating in all NRC-licensed activities.
See Bauer Dispositive Motion at 4-11; see also Bauer Reply at 2-5.

Declaring that there are no material issues of fact relative to Joint Issue
4, the NRC Staff asserts that it is entitled to summary disposition on this
issue.2 According to the Staff, the Commission's wide-ranging authority under
the Atomic Energy Act to protect the public health and safety, in conjunction
with its authority under 10 C.F_.R. 6 2.202(a)(1) to consider any facts deemed
sufficient grounds for a proposed action, is more than adequate to permit it to
base the May 1994 order on Dr. Bauer's alleged conduct under the separate
iridium-192 and strontium-90 licenses. In addition, the Staff declares that
the "unlitigated" or " hearsay" nature of the allegations is no bar to their use
because, in accordance with the requirements of due process, Dr. Bauer has been
presented with understandable charges and a fair, timely opportunity to litigate
those charges. The Staff further maintains that Dr. Bauer's activities under the
two licenses cannot be labelled as irrelevant or immaterial to the prohibition on
participation in all licensed activities imposed by the May 1994 enforcement
order because there is a sufficient nexus between his alleged actions and that
sanction. See Staff Dispositive Motions at 8-12: Staff Response at 3-9. Finally, ,

the Staff asserts that if we agree with its arguments regarding Joint issue 4, '

three related litigation issues propounded by Dr. Bauer - Issues 19,20, and 22
- also must be summarily resolved in the Staff's favor. See Staff Dispositive |

'

Motions at 8 n.3. Dr. Bauer has recorded those issues as follows:

19. Whether admission of evidence regarding Dr. Bauer's conduct on November
16, 1992 is improperly prejudicial given the posture of this proceeding and the
confusion of issues hkely to arise from the admission of that evidence?

2 in two of its statements of rnaienal fact the staff references the pendency of the oSC and IRCC hugauon. See
staff Dispouuve Monons at 5-6. As we noted above. however, those cases have been disnussed at the parues'
request See supra p. M7.
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20. Whether the admission of evidence regarding Dr. Bauer's conduct on November
16,1992 amounts per se to a denial of the due process rights of Dr. Bauer?

~ 22. Whether allegations reganimg Dr. Bauer's conduct on November 16,1992 are
admissible in this proceeding in that Dr. Bauer has [notl yet had the opportunity
to contest any imphcation of fault at a hearing and there has been no finding of
fault against him?

Joint Prehearing Report at 3-4.

2. The Board's Determination

As the Staff points out, we previously have dealt with most of the substance of
Dr. Bauer's claims regarding this issue in the IRCC proceeding. There we found
that the "unlitigated" and " hearsay" nature of the Staff's allegations concerning
the November 1992 iridium-192 misadministration incident were not sufficient
to bar their use as a basis for an enforcement order directed to IRCC and Dr.
Bauer relative to IRCC's strontium-90 license. See Indiana Regional Cancer

- Center, LDP-94-21,40 NRC at 30-31. Those findings are applicable here, and
need not be repeated.

Two aspects of Dr. Bauer's claims do merit additional discussion, however. .

He first is his concern that he (along with licensees OSC and IRCC) has not
been afforded a timely opportunity to contest the Staff's allegations regarding the
November 1992 misadministration incident and his alleged improper activities
under the IRCC strontium-90 license. In this regard, Dr. Bauer correctly notes
that some of these allegations involve events that occurred more than two years
ago and that their validity has not yet been litigated despite being the basis for
several contested Staff enforcement orders.

We conclude, however, that given the basis for and the current length of
this delay, dismissal of the Staff's allegations on constitutional due process
grounds is not warranted. Claiming a constitutional deprivation arising from
a delayed adjudication generally requires some showing of prejudice. See
Oncology Services Corp., CLI-93-17, 38 NRC 44, 50-51 (1993). As the
Commission already has noted in this regard, "[i]t is certainly conceivable that
the passage of time may aficct some witnesses' memories. However, the extent
of prejudice from any potentially faded memories is far from clear." Id. at 59.
Dr. Bauer has not made any assertion regarding the memory of any particular

j witness or, indeed, made any other specific claim of prejudice arising from the
delay. Moreover,it has been recognized that the pendency of a related criminal
investigation - the principal reason for the delay here, see Order (Granting Stay |

i

of Discovery)(July 18,1994)(unpublished)-provides an appropriate basis for
I
1
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postponing this litigation.3 See Oncology Services Corp., CLI-93-17, 38 NRC
at $3-56. We thus are unable to conclude at this juncture that the delay that
has accrued in adjudicating the Staff's allegations constitutes a constitutional
violation or mandates, as a matter of law, that we refuse to consider the Staff's
allegations.

The other matter that requires some explication is the question of the
relationship of the Staff's allegations to the penalty imposed. In our prior IRCC
determination, we considered the issue of whether Staff allegations regarding
the November 1992 brachytherapy misadministration incident could be used as a
basis for the November 1993 enforcement order regarding IRCC's strontium-90
license. We concluded there was a " sufficient nexus" between those allegati>ns
and the regulated activities that formed the focus of the Staff's order such that
we would not, as a matter of law, preclude the Staff's use of the allegations.
Indiana Regional Cancer Center, LBP-94-21,40 NRC at 3l.

Dr. Bauer's concern here is somewhat different - i.e., that the allegations
regarding his activities under licenses involving on'y iridium-192 and strontium-
90 cannot be used as a basis to preclude him from all regulated activities.
Analyzing this contention, however, we find that it warrants the same resolution
we reached in the IRCC proceedir.g. If, for the purpose of ruling on Dr. Bauer's
motion, we accept what has been pied by the Staff in the order as true, the
factual circumstances set forth in the order regarding Dr. Bauer's involvement -

in the November 1992 incident and his activities under the strontium-90 license
have a sufficient link to the challenged penalty to permit them to provide a basis
for that penalty.

Ihr both sets of allegations and the proposed penalty, the central connecting
factor is Dr. Bauer and his activities with licensed materials. In each instance,
it is alleged that Dr. Bauer, as an authorized user under the license in question,
was substantially involved (either as a supervisor or the administering physician)
in providing treatments employing licensed materials in a manner that the Staff
concludes was not in conformance with agency requirements. And, contrary to
Dr. Bauer's assertion, the fact that the Staff's allegations concern Dr. Bauer's
activities under two separate licenses does not attenuate this link. Indeed, this
broader base for the allegations seemingly provides more support for suspending
Dr. Bauer's authority for "all" licensed activities than might be the case with
allegations relating to activi'ies under only one license.

Consequently, we deny Dr. Bauer's motion to eliminate the allegations
regarding the November 1992 incident and Dr. Bauer's activities under the IRCC
iridium-192 license as bases for the May 1994 enforcement order. Further, there
being no material factual issues in dispute concerning Joint issue 4, we find in

3 tn&cd. in stus instance IX Bauer has rehed upon the pending cnnunal invesugatson as a t asis for obtening
the postponenrnt of staff discovery See Request to Stay Proceeding and Discovery Ouly 13.1994) at 2-3.
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favor of the Staff on that issue. Of course, the Staff continues to bear the
burden of demonstrating that the allegations it has put forward in support of its
May 1994 order are sufficient to sustain that enforcement order, including the
penalties imposed under the order. In turn, Dr. Bauer may offer any appropriate
legal or factual information challenging those allegations in an effort to show
that they are insufficient to sustain the order.

Finally, regarding the Staff's assertion that the three related Dr. Bauer issues
should be dismissed, as we found previously in the IRCC proceeding, those
issues embody particular arguments about why Dr. Bauer should prevail on the
general issue set forth in Joint Issue 4. See Indiana Regional Cancer Center,
LDP-94-21, 40 NRC at 32. As there, we conclude that by addressing those
assertions in ruling in the Staff's favor on Joint Issue 4, those particular issues
are for all practical purposes moot and so can be dismissed from this proceeding.

B. Staff Motion for Summary Disposition of Joint Issue 1

In addition to the improper bases issue, the Staff seeks summary disposition
concerning the first issue jointly identified by the parties for litigation in this
proceeding. The parties delineate this issue as "[w]hether the treatment of
superficial skin lesions with strontium-90 is a violation of License No. 37-
28179-0l?" Joint Prehearing Report at 1.

In support of its motion for summary disposition on this issue, the Staff sets
forth two statements of material fact not in issue. The first declares that section
9 of the license, which is entitled " Authorized Use," contains the following
statement regarding the licensed strontium-90: "For use in Atlantic Research
Corporation Model B1 Medical Eye Applicator for treatment of superficial eye
conditions." See Staff Dispositive Motion at 5.4 'Ihe second Staff statement
asserts that "[t]here are no other authorized uses for the strontium-90 in License
No. 37-28179-01." Id. The Staff argues that because these statements are true,
it is entitled to summary disposition in its favor on Joint Issue 1.

In response Dr. Bauer points to section 13 of the license, which states that
"[t]his license is based on the licensee's statements and representations listed

! below: A. Application dated March 28, 1988." Dr. Bauer asserts that because
paragraph 6 in the attachment to IRCC's March 1988 application states that the
purpose for which licensed material will be used is "[tJreatment of superficial
tissues of the eye and skin," the Staff's section 13 declaration that the license
was based on the IRCC application means that the application's statement of
purpose was incorporated into the license in its entirety and cannot now be
disavowed by the Staff. See Bauer Response at 2.

* A copy of NRC ticense No.37-28179-01 containing this provision and !9CC's March i988 applicaimn for the
bcense are included as Attachnents I and 2 respectively, to the staff's nonon.
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In reviewing the parties' arguments, we find that neither has addressed a
matter that may be pivotal in resolving their conflicting interpretations. Section
2.103(b) of 10 t'F.R, provides that if the Staff determines that an application
for a materials license does not meet statutory or regulatory requirements, the
Staff is to issue a notice of denial or proposed denial that informs the applicant
of the reasons for the Staff's action and offers the opportunity for a hearing on
the denial or proposed denial. In this instance, as we have noted, IRCC applied
for the authority to provide both eye and skin treatments. If, as the Staff asserts,
it intended that IRCC should not receive the requested authority to provide skin
treatments, the following questions merit further exploration:

1. Under 10 C.F.R. I 2.10.1(b), was IRCC entitled to notice that its request for authority
to provide skin treatments was not being granted and that it had a right to 6 heanng
on that determination?

2. If IRCC was enntled under section 2.103(b) to the notice desenbed in question I,
was IRCC given that notice and how was that nouce provided?

3. If IRCC was enutled under section 2.10.hb) to the notice described in question
I but that notice was not provided, what impact does the failure to provide that
notice have on the Staff's assertion thai License No. 37-28179-01 issued to IRCC
does not provide authority for skin treatments?

As the proponent of the motion for summary disposition from which these
questions arise, the Staff will have the initial opportunity to address them. Dr.
Bauer will then have an opportunity to respond. The schedule for the parties'
filings regarding these questions is set forth below,

C. Staff Motion to Dismiss

in addition to its summary disposition requests, the Staff has moved for
dismissal of eight issues identified by Dr. Bauer as central to this litigation. Dr.
Bauer has delineated these issues as follows:

16. Whether the use of strontium-90 as treatment for skin lesions on the two identified
patients was medically appropriate treatment?

17. Whether there was any risk to the public health, safety or other interest by vinue of
the use of strontium-90 as treatment for skin lesions on the two identified patients?

35. Whether the Omnitron 2000 HDR unit was o fective?

i

37. Whether despite Ommtron's knowledge of deterioration of the source wire due
to a chemical reaction resulung from its packaging, Omnitron failed to notify Dr.
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Bauer of the defect and OSC r s not otherwise informed of the possibihty of ' ,I
deterioration?

.

38. Whether any of the Omnitron 2000 design, manufacturing and/or warning defects ,

was a cause of the November 16,1992 incident? |

]...

40. Whether the November 16,1992 incident at IRCC occurred because of an unan- i

ticipated failure of the Omnitron 2000 retraction mechanism and a reliance by Dr. - !

Bauer on Ornaitron procedures which did not anticipate or cover this emergency?
,

|,..,

48. Whether the n: guts' ions in 10 C F.R. Part 35 Subpart G " Sources for Brachyther. .f
apv' apply to the use of Iridmm-192 as a scaled source in a brachytherapy remote !

afterloader for the High Dose Radiation treatment of humans ("HDR''). |

49. If the regulations in 10 IC.F.R.] Part 35 Subpart G " Sources for Brachytherapy"
apply to the use of Iridium 192 as a scaled source in a brachytherapy remote ; i

anerloader for the treatment of humans (HDR) then whether the specific survey . j

requirement of 10 C.F.R. I 35.404(a) applies to Iridium-192 HDR. {
!

. Joint Prchearing Report at 3-6. As we have previously established in the OSC -|
; and IRCC proceedings, if it can be *hown there is no set of facts that would j
entitle Dr. Bauer to relief relative to these proposed issues, then dismissal is i

appropriate, See Indiana Regional Cancer Center, LBP-94-71,40 NRC at 33 .. ;
& n.4; Oncology Services Corp., LBP-94-2,39 NRC 11,23 & n.8 (1994).5 ,

4

1. Bauer issues 16 and 17
!

Bauer Issues 16 and 17 concerning the medical appropriateness and public ;

health and safety risk of using strontium-90 as a skin lesion treatment are |
- identical to issues posed in the /RCC proceeding. See indiana Regional Cancer )
Cenfer, LBP-94-21,40 NRC at 32-33. There; we refused to dismiss these issues,

. finding that in assessing whether the bases assigned support an order in terms of )
both the type and duration of the enforcement action, a relevant factor may be I

the public health and safety significance, including the medical appropriateness, |

of the specified bases. See id. at 33-34. Because the same result obtains here, j
we decline to dismiss Bauer Issues 16 and 17 as well. ;

!
l

8
As he &d in the IRCC procee&ng. Dr. Bauer asserts that estnissal of these issues is inappmpnate because they

consutute defenses. Compare LBP-94-21. 40 NRC at 33 n 4 w 14 Bauer Response at 3-5. As we noted there, as well
as in the OSC proceeeng. consistent with the analogous agency rules regar&ng contentions filed by intervenors.
see 10 CF R. 5 2 734(dX2 Kid, these issues are subject to dasmissal under the appropnate circumstances. See,

ISP-94-21,40 NRC at 33 n 4..

!
:
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2. Bauer issues 35, 37, 38, and 40

Bauer I; sues 35,37, and 38 regarding the Omnitron 2000 remote afterloader
also are identical to issues previously specified for litigation, although in the
OSC proceeding. See Oncology Services Corp., LBP-94-2, 39 NRC at 28. As
was described earlier, the Omnitron 2000 afterloader was in use at the time
of the November 1992 incident that resulted in an IRCC brachytherapy patient
receiving a significant (and apparently fatal) radiation overdose. The focus of
these . sues it % condition of the machine at the time of the incident (i.e.,
was it dCave) and the duties and actions of the maniifacturer relative to that
condition (i.e., did Omnitron know of any defect and e i to w.m users, including
OSC and IRCC personnel, about such an imperfection).

A.s in the OSC proceeding, in framing its May 1994 enforcement order relative
to the November 1992 incident the Staff has not put forth any charges that dictate
an inquiry into whether the Omnitron afterloader was defective or whetner the
machine's mant.facturer breached some duty to warn about the purported oclect.
Instead, looking to the time after the iridium-192 source became detached from
the Omnitron machine and lodged in the patient, the Staff has charged that Dr.
Bauer " failed to cause a survey to be performed which was required by 10 CFR
20.201 and uhich could have prevented the exposures [to the patient and other
members of the public.]" $9 Fed. Reg. at 25,673. As then effective,'section

,

20.201 pmvided that "[e]ach licensee shall make or cause to be made such
surveys as ('' may be necessary for the licensee to comply with the regulations
in this part, and (2) are reasonable under the circumstances to evaluate the extent
of radiation hat.aru that may be present.' 10 C.F.R. 6 20.201(b). Given the
Staff's reliance on thr provision, a c+ i matter in controversy thus becomes
whether Dr. Bauer's actions relative to such a survey were " reasonable under
the circumstances."

We concluded in the OSC proceeding that these " defect" issues focusing
on the condition of the Omnitron afterloader at IRCC and the knowledge of
Omnitron personnel about the afterloader's condition had nothing to do with this
question (or any other relevant matter regarding the Staff's order). We found
the pertinent " circumstances" were those existing at the time of the incident
relative to the actual state of knowledge of OSC personnel, including Dr. Bauer,

* Begmnmg on January I,146. secuon 20.201 and vanous other provisions of 10 C F R. Part 20 were replaced
t>y revised standards. See 58 Ied Reg 67.657 (1993). Seenon 70 1501. the apparent analog to secuon 20.201,
non provides in perunent part-

"

(a) Each hcensee shall rnake or cause to be made. surveys that -
(1) May be necessary for the hcensee to comp' with the regulanons in this part; and
(2) Are reasonabb under the rucumstances to evaluate -
(O The extent of radiation levels; and

(ii) Concentratens or quanuues of radioachve materials; and
(i 0 The potennal radmlogical hazards that could be prewns
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about the Omnitron afterloader and any possible Omnitron afterloader defects
and problems. As a consequence, the " defect" issues put forth by OSC (and
by Dr. Bauer here) shed no light on any relevant issue. As we noted, "for the
purposes of this action, even if it is assumed that the answers to each of these
three ' defect' issues is *yes,' we would be no closer to resolving the focal issue
of whether the actions of OSC personnel regarding the survey were ' reasonable
under the circumstances.'" Oncology Services Corp., LBP-94-2,39 NRC at 29.
The same is true in this proceeding regarding these issues. We thus dismi<.s
Bauer Issues 35,37, and 38 as not relevant to this proceeding.'

Bauer Issue 40, the wording of which was not the subject of litigation in the
OSC proceedmg, is stated somewhat differently than Issues 35,37, and 38 in that
it does not refer to " defects." Instead, as the Staff points out, this issue would
have us inquire into whether the November 1992 incident occurred because of
(1) the " unanticipated failure" of the Omnitron 2000 retraction mechanism, and
(2) Dr. Bauer's reliance on Omnitron procedures that did not anticipate or cover
that emergency. Ser Staff Dispositive Motion at 16. The Staff asserts that both
portions should be dismissed, the first because it raises a " defect" issue and the
second because it is beiter covered by other issues.

Viewing the two subparts of this issue separately, we conclude that the first
suffers from the same problem plaguing Bauer issues 35,37, and 38. A "yes"
answer would not provide any relevant information regarding the focal matter
of whether Dr. Bauer acted reascuably under section 20.201 relative to taking
a survey.' Thus, this portion of the issue can be dismissed.

7 1n coniesting tir staff's request to &snuss these and other issues. Dr. Bauer also makes the general argument
that his nghs to raise issues as pan of his defense cannot he knuted solely to those matters that &rectly contraset
the bases set forth by the Staff in its enforcenent order Accordmg to Dr Bauer, the staff's " order does not
state the entire umverse of facts and issues relevant to deternuning the eiustence of any supposed violation of the
HDR heense or the IRCC stronnum480 hcense . " Bauer Response at 8-9 (footnote onutted)

As we have noted elsewhere, she Comnussion has made it clear that in pmcee&ngs involvmg challenges to
staff enforcenrnt orders. Om overarchmg maner for connderauon is whether the order should be sustamed and
"our authority pursuant to dus derecuve is to consider 'whether the facts in the order are true and whether the
teniedy sciected is supported by those facts.'" onming) Serwei Corp., t.BP-94-2,39 NRC at 25 (quotng Smron
Eduon Cs (Pilgrim Nuclear Power Statmn) CLl-8216,16 NRC 44,45 (1982),afd, Scllorn t NRC,725 E2J
1380 (D C, Car.1983)). The bases suerted in su enforcenent order thus do provide the prmcipal framework
for ils proceedmg. As a consequence, any legal or factual assue a pany wantr, to propose in challenging (or
supportmg) nn enforcenwns order must bear some relationship to those bases by ten &ng to estabhsh, either alone
or with other issues, that none emphcit or emphcit legal or factual pre &cate to the order simuld mn (or should)
be sualained Further, a party called upon to denenstrale this relanonship must be able to do so by more than a
bald prtmouncement that the issue is " relevant '' Cf Adwared Medical Systems, lac. (One Factory Row, Geneva,
ohio 44041), CLI-94-6,39 NRC 285, 308 (1994)(nrre assernons ot Aspute over m.uerial facts do not invahdate
grant of sumnery disposition)

s As we have inacated previously, what Dr. Bauer knew apout possible ommtron 2000 defects and failure;
ls generally relevant so deternumng whether his accons relante to any survey were reasonable under 10 C.FR.
4 20 201(b) See supra pp 335-36. Although it might be argued that the use of the term "nnanticipated" in
tie first part of Bauer issue 40 in &rected at such an inquiry, the quesnon of Dr. Bauer's knowledge about and
reasonable rehance regar&ng the performance of the ommeron 2000 is more properly franed in Bauer issue 36,
as it refers to rehance on the " specific features of the onu an," and Bauer issue 33, which refers to purported
ommtron traimag diat the omnitron 2r(10 " source wire could not break." Joint Preheanng Report at 5.
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Re second segment of Issue 40 must be treated somewhat differently. As we
noted in the OSC proceeding, Dr. Bauer's actual state of knowledge about the
afterloader may be relevant in determining whether his actions relative to taking a
survey were " reasonable under the circumstances." As the Staff recognir.es in its
dismissal motion, see Staff Dispositive Motion at 16, under this formulation it is
possible that information regarding Dr. Bauer's reliance on Omnitron procedures
could be relevant to this litigation. The Staff also asserts, however, that the
second statement in Bauer Issue 40 is duplicative of other issues that the Staff<

has not made part of its dismissal request and so should be dismissed. See id.
at 16-17. We agree. Nonethele:;s, to ensure that the particular theme of this
issue is not lost, we include certain of its language in another concern - Bauer
Issue 36 - to incorporate fully the concept behind this portion af Issue 40. The
wording of this amended issue is set forth below '

3. Bauer issues 48 and 49

Bauer Issues 48 and 49 present the questions whether the provisions of'

Subpart G of 10 C.F.R. Part 35 apply generally to the use of iridium-192 as a
brachytherapy remote afterloader scaled source in human HDR treatments and,
if so, whether the specific survey requirement of 10 C.F.R. 6 35.4N(a) applies
to iridium-192 HDR treatments. In the OSC proceeding, we dismissed these
issues because we found that the matters they sought to raise were better stated
in other specified issues. Sec LBP44-2,39 NRC at 26-27. The Staff asks that
we aismiss those issues from this proceeding as well.

In this case, as in the OSC proceeding, whether compliance with 10 C.F.R.
.

Part 35, Subpart G, and in particular section 35.4N(a), would satisfy any I
survey requirement under 10 C.F.R. Part 20, including section 20.201, has been )
identified as an issue that the party contesting the Staff enforcement order wants I

to raise.* We found in the OSC proceeding that dismissal was appropriate
because this matter was more clearly articulated through other issues; however,
Dr. Bauer has not incorporated all those other issues here. To ensure again
that the relevant issues for litigation are stated as clearly as possible, in this
instance we sanction a somewhat different approach. Because Bauer issues 48
and 49, in combination with Bauer Issue 8, best articulate this "section 35.404(a)

,

compliance" issue, we incorporate their essential elements into Issue 8. The |

terms of amended Issue 8 are set forth below. i

'If either party disagrees with our rarmulanon of tius assue (or Bauer issue 8 discussed belowl it is free to seek
tirncly recunuderanon of the rnatter. See 10 C F R. I 2 771.
" As is evidenced by his issues 9. 45. and 47, to complete his "section 35.4%a) comphance" rauonale. Dr. Bauer
apparantly mill seek to estabhsh that a PnmAlert rarhalien momtor mounted on the wall of the IRCC brachytherapy
treatment room was a " radiation survey detection instrument" within the meanmg of section 35 4Wa) that afforded
comphunce with 10 C.F R. 5 20 201.
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III. CONCLUSION

After considering the parties'_ filings, we have concluded that under the
particular circumstances here, there is no current legal impediment to the Staff
relying upon allegedly improper conduct detailed in one enforcement action as'

a basis for a different enforcement action. We thus deny Dr. Bauer's request
that the Staff be precluded from using the cited circumstances regarding the
November 1992 incident and his actions concerning the IRCC strontium-90
license as bases for its May 1994 enforcement order. Moreover, finding no
material issues in dispute, we grant the Staff's summary disposition motion on
the same point. This ruling in favor of the Staft' also compels us to dismiss
related Bauer Issues 19,20, and 22 as moot.

In contrast, we find that we now are unable to resolve the Staff's request for
summary disposition on Joint Issue 1. To aid us in reaching that determination,
however, we ask the parties to address several questions regarding the applica-
bility and impact of 10 C.F.R. I 2.103(b) to the issue of what medical conditions
Dr. Bauer was authorized to treat under the IRCC strontium-90 license.

Finally, acting on the Staff's motion to dismiss, we grant the Staff request
relative to Bauer issues 35, 37, 38, 40, 48, a d 49, albeit with the condition
that Bauer issues 8 and 36 are to be re'vorded to incorporate certain concepts
from Bauer Issues 40,48, and 49. On the other hand, having found they involve
matters that may entitle Dr. Bauer to some relief, we deny the Staff's motion to
dismiss Bauer Issues 16 and 17.;

For tb foregoing reasons, it is this ninth day of December 1994, ORDERED,
i that

I, I'r. Bauer's July 29,1994 motion to climinate basis is denied.
2. De Staff's July 29,1994 motion for summary disposition is granted as

to Joint Issue 4, and related Bauer Issues 19,20, and 22 are dismissed as moot.
3. Regarding Joint Issue I that is the subject of the Staff's July 29,1994

motion for summary disposition, on or before Friday, January 6,1995, the Staff
shall file a pleading addressing the questions set forth at page 333 sopra. Dr.
Bauer shall have up to and including Friday, February 3,1995, within which
to file a response to that pleading. In addition to regular service by mail on
each Board member and the opposing party, each party should send a copy of
its pleading to the Board and the opposing party by facsimile transmission or
other means that will ensure receipt by 4:30 p.m. EST on the day of filing.

4. He Staff's July 29,1994 motion to dismiss is granted as to Bauer Issues
35,37,38,40,48, and 49, and is denied as to Bauer issues 16 and 17.

5. Bauer issue 36 is amended to incorporate language from Bauer issue 40
so that Issue 36 reads as follows:

338
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36. Whether rehance by Dr. Ilauer on specific features of the Omni:ron and on
Omnitron procedures that did not anticipate or cover a failure of the Omnitron ;

2000 retraction mechanism was reasonable in Novenber 1992?

6. Dr. Bauer issue 8 is amended to incorporate language from Bauer Issues
48 and 49 so that Issue 8 reads as follows:

,

8. Regardmg On use of Iridium 492 as a sealed source in a brachytherapy remote afterloader
for The High Dose Radiation treatmern of humans ("HDR");

a. Is 10 C.F.R. Part 35. Subpart G, including the specific survey requirement in
section 35.404'a), applicable?

b. As a matter of law does fulfilling any of the applicable survey requirements
in 10 CF.R. Part 35. Subpart G. control and/ot sausfy the reasonableness
standarJ in 10 CER. 5 20.2017

THE A'IDMIC SAFETY AND
LICENSING BOARD"

G. Paul Bollwerk, III, Chairmaft
ADMINISTRATIVE JUDGE

Charles N. Kelber
ADMINISTRATIVE JUDGE

Peter S. Lam
ADMINISTRA'11VE JUDGE

Rockville, Maryland
December 9,1994
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" Copies of this netnorandum and order are being sent this date to counsel for Dr. Bauer by facsinule transnussion
and to Staff counsel by Enmit transimssion through the agency's wide aren network syuem.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
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1 Denials, and Transfer of Assets) December 28,1994

ORDER
(Approving Settlement Agreement and Terminating Proceedings)

'

On September 20,1994, the NRC Staff, Safety Light Corporation ("SLC"),
Metreal, Inc., and USR Industries, Inc., USR Lighting Products, Inc., USR
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Chemical Products, Inc., USR Metals, Inc., and U.S. Na: ural Resources, Inc.
("USR Companies"), filed ajoint motion for approval of a settlement agreement
in the five pending Safety Light proceedings. Thereafter, on October 18,1994,
we held a brief hearing on the parties' joint motion and the proposed settlement
agreement. At the hearing, the parties requested that we withhold final action
on the joint motion until all outstanding matters relating to the Trust Agreement
referenced in the Settlement Agreement had been resolved. On December 22,
1994, Staff counsel informed us that the Trust Agreement had been executed.

Upon consideration of the joint motion and the proffered settlement agree-
ment, we find that the settlement agreement comports fully with the public in-
terest. See 10 C.F.R.12.203. Accordingly, we approve the attached settlement
agreement and incorporate its terms into this order with the following minor
amendments agreed to by the parties:

(1) In line 7 of numbered paragraph 7, the date "May 31,1995" should be
amended to read " September 30, 1995."

(2) In the second sentence of numbered paragrapu 8, the portion of the
sentence beginning with the word "unless" should be amended to read "uniers
otherwise prohibited by law or court order."

(3) In numbered paragraph 9, subparagraph (a), line !3, the word "Febru-
ary" should be amended to read " March."

(4) In numbered paragraph 14, the language inside the parentheses should
br amended to read "(except as modified by the letters referenced in Footnote
6 above)."

Further, the request of SLC and the USR Companics to withdraw their
requests for hearing on the Staff's orders of March 16,1989, August 21,1989,
and January 29,1993, and their request that they be dismissed as parties to the
proceedings on those orders is granted. The proceedings on these three Staff
orders are hereby dismissed with prejudice.

In view of the Staff's rescission of its denial of SLC's applications to renew
License Nos. 37-00030-02 and 37-00030-08 ("the 02 and 08 Licenses"), the
Staff's rescission of its decommissioning order of February 7,1992, and the
Staff's commitment to renew the 02 and 08 Licenses for a 5-year period
following the issuance of this order, the request of SLC and the USR Companies
to withdraw their requests for hearing on the license renewal denials and the
February 7,1992 decommissioning order is granted. The proceedings on the
license renewal denials and the decommissioning order are hereby dismirsed
with prejudice.

Finally, the parties are directed to revise the dates specified in the settle-
ment agreement so that the monthly obligations of SLC and USR Industries will
commence on the first day of the month immediately following the date of this
order. The parties are also directed to revise the 5-year license renewal period

A
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specified in the agreement to commence on the first business day of the month
immediately following the date of this order.

It is so ORDERED.

TIIE ATOMIC SAFETY AND
LICENSING BOARD

Thomas S. Moore
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

James H. Carpenter
' ADMINISTRATIVE JUDGE

Rockville, Maryland
December 28,1994

,

SETTLEMENT AGREEMENT i

TlilS AGREEMENT is made by and between Safety Light Corporation
("SLC"); USR Industries, Inc., USR Lighting, Inc., USR Chemical Products,
Inc., USR Metals, Inc., and U.S. Natural Resources, Inc. (the "USR Compa-
nies"); Metreal, Inc.;' and the Staff of the United States Nuclear Regulatory
Commission ("NRC Staff" or " Staff"), to wit:

WifEREAS SLC is the named licensee on Byproduct Material License
Nos. 37-00030-02 (the "-02 License"), 37-00030-08 (the "-08 License"), 37-
0(X)30-09G, and 37-0003010G, issued by the NRC. which licenses authorize
the possession and use of byproduct material at SLC's facility located at
4150-A Old Berwick Road, Bloomsburg, PA 17815 (the "Bloomsburg facility"
or "Bloomsburg site"); and

WilEREAS the -02 License, as amended on August 5,1969, authorizes the
possession, storage, and use of any byproduct material for purposes of decon-
tamination, clean-up, and disposal of equipment and facilities previously used
for research, development, manufacturing, and processing at the Bloomsburg

I Str. the USR Compames. Umted States Radmm Corporanon. Lime Ridge Industnes. Inc., and Metreal. Inc.
are collecuvely referred to herein as the " Respondents"; however, the priies recognize that Umted States Ratium
Corporatmn and Lirne Ridge Industnes. Inc. have ceased to esist as corporate ennnes
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site, which license was last renewed on January 25,1979, and which license has
been under timely renewal since February 29,1984; and

WiiEREAS the -08 License authorizes research and development activities
and the manufacture of various devices containing tritium, which license was last
renewed on January 6,1983, and which license has been under timely renewal
since December 31,1987; and

WilEREAS on March 16,1989, the Staffissued an Order to the Respondents,
requiring them, inter alia, to control access to the Bloomsburg site, prepare
and implement a site characterization plan, and prepare and implement a site

,

decontamination plan, due to the presence of radiological contamiaation in the
soil, groundwater, buildings and equipment at the Bloomsburg facility;2 and

WilEREAS on August 21,1989, the Staff issued a second Order, requiring
the Respondents, ietter alia, to set up a trust fund and to deposit $1,000,000 into
that fund according to a specified schedule to cover the cost of implementing a
site characterization plan and uf taking necessary immediate actions to remediate
any significant health and safety problems that might be identified during site
characterization;5 and

WiiEREAS on February 7,1992, the Staff denied the applications submitted
by SLC to renew the -02 License and the -08 License, based on the Staff's
determination that the Respondents had failed to comply with the Commission's
regulations requiring financial assurance for decommissioning funding as set -

forth in 10 C.F.R. I 30.35;d and
WiiEREAS also on February 7,1992, the Staff issued an Order requiring

the Respondents, inter alia, to decommission the Bloomsburg site in accordance
with the requirements of 10 C.F.R. 5 30.36 and the schedule and criteria provided
with that Order, so that the site may be released for unrestricted use;5 and

WiiEREAS on January 29,1993, the Staff issued an Order which, inter alla.
prohibited SLC from implementinF ts Asset Purchase Agreement of January ;i
4,1993, prohibited SLC from implementing any transfer of major assets other '

than in the normal course of business for full fair value, and required SLC to set
aside in a separate account any and all funds which it received or may receive
under the above-mentioned Asset Purchase Agreement;" and

2" order Modsfymg ticensen (Effective immediately) and Demand for Information." dated March 16.1989, at ,

5-6,54 Fed. Reg 12035 (March 23.1939) 1

5 ' order Mo&fying tJcenses (Effective immediar-ty)." dated August 21.1989, at 612. 54 Fed. Reg 36078 ( Aug.
31. 1989),
d irtier from Robert M Rernero (Director. office of Nuclear Material Safety and safeguards). to Jack Miller
(Presiderd. Safety light Corporauon), et al., dated February 7.1992.
5" order Estabhshmg Cntena and Schedule for Decomnussiomng the Blotmisburg site," dated February 7.1992.
at 6. 57 Fed Reg 6136 (Feb 20.1992).
6" order to Safety tight Corporauon Pichibmng the Transfer of Assets and Reqmnng the Preservation of the
status Quo (Effecuve immediately) and Demand for Information." dated January 29.1993.58 Fed. Reg 7268
(Feb. 5,1993) See also, (1) letter from Robert M Bernero to C. Echter White, dated May20.1993, authonzing
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WHEREAS SLC and/or the USR Companies have requested a hearing on
each and every one of the Staff's Orders and license renewal denials described -

above, in response to which proceedings have been convened and remaia
pending before a Licensing Board at this time; and

WHEREAS the undersigned parties recognize that certain advantages and
benefits may be obtained by each of them through settlement and compromise
of some or all of the matters now pending in litigation between them, including,
without limitation, the completion of a radiological characterization study of the
Bloomsburg site, the dedication and expenditure of certain funds for the purposes
specified herein, the elimination of further litigation expenses, uncertainty and
delay, and other tangible and intangible benefits, which the parties recognize
and believe to be in the public interest;

IT IS NOW, THEREFORE, AGREED AS FOLLOWS:
1. The Staff hereby agrees, as set forth in Paragraph 9 below, (a) to

rescind its denial of SLC's applications to renew the -02 and -08 Licenses, and
to grant a renewal of those licenses for a period of five years 'until August 31,
1999), upon SLC's satisfaction of the Respondent (s)' obligations with respect to
all outstanding fees and charges that have been assessed et levied by the NRC,
and (b)in connection with the issuance of said renewal, to issue an exemption
from the requirements of 10 C.F.R. 66 30.32(h) and 30.35 limited to the five-
year renewal period, in accordance with the following provisions.

2. SLC and the USR Companies hereby agree that during the five-year
renewal period, they will (a) set aside from operating revenues (or any source
other than their insurance litigation, any judgments or settlements they may
receive with respect thereto, or amounts they may receive as a result of any
claims they may have against agencies or departments of the U.S. Government),
certain sums as set forth in Paragraph 3 below, to be paid on the first day of
each successive month comriencing September 1,1994 (for a total of $396,000),
to be used for the purposes specified in Paragraph 17 below, (b) complete a site
characterization study, to be performed by Monserco L.imited ("Monserco"), a
Canadian corporation, or any other company selected by SLC and a;t.; roved
by the Staff, which adequately describes the nature, extent, quantiti. . and
location of the contamination present at the Bloomsburg site in accordance
with an approved site characterization plan, as set forth in Paragraph 7 herein,
(c) vigorously pursue their claims in any present or future insurance litigation
pertaining to the Bloomsburg site, and any other claims against third parties
which they may believe themselves to have, the proceeds of which are to be
set aside in accordance with the terms of this Agreement as set forth below,

return of the purchase anoney deposit to stueld source. Inc. (sSt) upon rescission of the January 4.1993, Asset
Purchase Agrectnent ( APAL and (2) lener from C. R. White to Robert M. Bei aero, dared May 21.1993. rescinding
the APA and ' fornung the NRC that sLC u returning the deposit rnoney to SSIm
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and submit quarterly reports to the NRC Staff describing in detail the progress
and accomplishments achieved in that litigation during each preceding 90-day
period.

3. Pursuant to Paragraph 2 herein, SLC and the USR Companies agree
to set aside and deposit the following sums m an escrow account or trust fund
approved by the NRC Staff, in accordance with the following schedule:

(a) SLC
September 1,1994, and on the
first day of each month
thereafter, for 24 months $5,000

September 1,1996, and on the
first day of each month
thereafter, for 24 months $6,000

September 1,1998, and on the
first day of each month
thereafter, for 12 months $7,000,

(For a total of $348,000)

(b) The USR Companies
,

September 1,1994, and on the
first day of each month
thereafter, for 48 months $1,000

(For a total of $48,000)

In connection herewith, it is expressly understood and agreed that the financial
contributions specified herein do not in any manner represent or reflect the NRC
Staff's view of the Respondents' respective responsibility or liability for the
Bloomsburg ite, the contamination present there, or the NRC licenses issued
with respect thereto, nor do they represent or reflect any admission by the
USR Companies of NRC jurisdiction over the USR Companies, as set forth in
Paragraphs 10 and 15 herein.

4. It is expressly understood and agreed that no further renewal of the -02
License or the -08 License beyond the five-year renewal period will be issued,
unless the Respondents, or any of them, have, in addition to demonstrating
compliance with all other applicable requirements, first submitted a decommis-
sioning funding plan, including financial assurance for decommissioning, which
complies with the requirements of 10 C.F.R. I 30.35 to the satisfaction of the
NRC Staff, or have obtained a further exemption from the requirements of that
regulation. The failure to submit such a decommissioning funding plan to the
satisfaction of the NRC Staff or to obtain a further exemption will result in
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expiration, revocation or suspension of the -02 and -08 Licenses as of August
31,1999, and will cause the requirements of 10 C.F.R. 5 30.36 to apply.

5, SLC agrees to be responsible for undertaking all necessary and proper
radiation safety precautions, or assuring that such precautions are taken, and
to implement an adequate radiation safety program during the performance of
the site characterization study, regardless of whether that study is performed by
SLC or a third party acting under contract to SLC.

6. SLC has submitted to the Staff for its review and approval, a plan for
a site characterization study, developed by Monserco, to determine the nature,
extent, quantities, and location of the contamination present at the Bloomsburg
site, which plan, as rtsvised in written communications between the parties, has
been approved by the Staff. SLC represents that it and Monserco have contracted
for the performance of a site characterization study consistent with the aforesaid
plan, contingent upcn the Licensing Board's approval of this Agreement, and
it is further understood and agreed that SLC and the USR Companies hereby
consent to the use of funds previously set aside from the proceeds of their
insurance litigation in Princeton Bank and Trust Company, Custodial Account
44-01-000-8690771, up to a maximum of $450,000, as may be necessary to

_ complete the site characterization study.
7. SLC agrees that it will undertake to conduct the aforesaid site charac-

terization study, to be performed by Monserco or any other cornpany selected
by SLC and approved by the Staff, sufficient to deteimine the nature, extent,
quantities, and location of the contamination present at the Bloomsburg site,
which study it agrees to complete and submit for NRC Staff approval on or be-
fore May 31,1995, an a thereafter to promptly modify or supplemt.nt that study
in accordance with any Staff requests, comments or conclusions, so long as the
cost of such modified or supplemental studies, together with the original study,
does not exceed $450,000 plus any sums set aside pursuant to Paragraphs 3
and 8 herein.

8. SLC and the USR Companies agree to use their best efforts to set
aside and deposit n a trust fund or escrow account, as set forth in Paragraphi

16 below, from the proceeds of their insurance litigation and claims against .

third parties, as specified herein, realized during the five-year license renewal
period and the subsequent decommissioning period, including any judgments
or settlements pertaining thereto (after deduction of legal fees and expenses
directly related to such litigation), a percentage equal to 25% of such amounts,

,

or t ny larger percentage of such amounts as may be specified in said judgments j
or cettlements to pertain to the Bloomsburg site. Notwithstanding anything to |
the contrary which may be contained in this Agreement, it is further understood j
and agreed that SLC and the USR Companies shall deposit and set aside said
25% or other portion of such proceeds unless prohibited from doing so by the
insurers or other parties to such litigation or claims.

l
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9. The parties agree that, as an integral part of this Agreement, they will
take the following actions with respect to the adjudicatory proceedings now
pending before 3e Licensing Doard:

(a) Upon execution of this Agreement, and subject to its approval by
the Licensing Board, (1) SLC and the USR Companies will withdraw
their requests for hearing on the Staff's Orders of Maren 16, 1989,
August 21, 1989, and January 29, 1993, and request that they be
dismissed as parties in the proceedings pertaining to those Orders, and
(2) the parties will file a joint request for dismissal of the proceedings
on those Orders, with prejudice, it being understood and agreed that the
parties shall oppose any vacation of the prior rulings and decisions on
jurisdiction entered in these proceedings, and it being further understood
and agreed that this Agreement resolves all outstanding issues with
respect to the Staff's Orders of February and August 1989, and the
Staff will take no enforcement or other action against SLC and the USR
Companies in connection with inose Orders;7

(b) Also upon execution of this Agreement, and subject to its
approval by the Licensing Board, (1) the Staff will rescind its license
renewal denials and decommissioning order of February 7, 1992, (2)
SLC and the USR Companies will withdraw their requests for hearing
on the license renewal denials and the Staff's decommissioning order
of February 7,1992; and (3) the parties will file a joint request that the
Licensing Board dismiss, with prejudice, all matters pertaining to the
denials and decommissioning order of February 7,1992; and

(c) Also upon execution of this Agreement, and subject to its
approval by the Licensing Board, the Staff will grant a renewal of the
-02 and -08 Licenses as set forth in Paragraph 1.

10. It is understood and agreed that, notwithstanding any other provision
in this Agreement, following execution of this Agreement, SLC and the USR
Companies will pursue no other litigation or claim in connection with any Staff
Order or other action referenced herein, and it is further understood and agreed 1

that the USR Companies hereby agree not to contest the NRC's jurisdiction to |
take enforcement or other actions with respect to the terms of this Agreement, |
provided, however, that nothing contained in this Agreement shall be understood I

or construed to otherwise preclude, prejudice or restrict the USR Companies' j

I The parnes recognue that, following esecunce of this Agreenrnt and its approval tiy the Lxensing Board, the
UsR Companies may seek to reach a separate agreenwne with the NRC Scheitor's ofhce, whereby the USR
Companies and the NRC would supuhte to the withdrawal of those Companies' Fetitions for Review Aled in
Appeal Nos.89-1638 and 941407 in the U.S. Court of Appeals (D C. CircunO without prejudice to the re-Ahng of
such Pennons within 90 days after completwn of the 6ve year license renewal period. However, the parties agree :

|that whether or not such scuans are taken does not affect the vahdity and hnahiy of this Settlernent Agreenent.
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right to challenge the NRC's jurisdiction to take enforcement actions against
them as to other matters.

I1. SLC and the USR Companies hereby agree to waive any and all rights or
opportunity they may have to request a hearing in the event that the Respondents
fail to demonstrate compliance with 10 C.F.R. 6 30.35 to the satisfaction of the
NRC Staff by the conclusion of the five-year renewal period, or in the event that
SLC or the USR Companies fail to make monthly payments in the manner and
at the times set forth herein or to otherwise comply with any of the foregoing
requirements which the Director of the Office of Nuclear Material Safety and
Safeguards may determine in his sole discretion to be a material breach of this
Agreement, or in the event that the Staff declines to renew the -02 and -08
Licenses after the five-year renewal period due to SLC's non- compliance with
10 C.F,R. 5 30.35, or in the event the Staff determines to deny any further request
for exemption from the requirements of 10 C.F.R. 5 30.35. In this regard, it is
explicitly understood and agreed that the Staff's determination of complience
or non-compliance with 10 C.F.R. 6 30.35, and its determination whether to
grant or deny any further request for exemption from 10 C.F.R. 5 30.35, shall
be binding for all purposes, and SLC and the USR Companies hereby agree
that such Staff determination shall not be the subject of any request for hearing
or adjudicatory review. It is further understaod and agreed, however, that if
the Staff determines to deny any renewal application for reasons omer than a
failure to comply with the requirements of 10 C.F.R. 6 30.35, the Respondents
shall have the right to request a hearing with respect to such determination on
grounds other than whether they have comotied with 10 C.F.R. 6 30.35, prior
to the effective date of such Staff action, in accordance with the Commission's
Rules of Practice in 10 C.F.R. Part 2.

12. It is further understood and agreed that in the event the Staff determines
at the conclusion of the five-year renewal period that the Respondents have failed
to demonstrate compliance with 10 C.F.R. 6 30.35, as set forth in Paragraph
4 above, and that any further request for exemption from 10 C.F.R. 6 30.35
should be denied, the Respondents shall not be eligible for any further renewal
of the -02 and -08 Licenses, and they shall thenceforth be obligated to satisfy
the provisions in 10 C.F.R. 5 30.36 ("[e]xpiration and termination of licenses"),
provided, however, that the USR Companies reserve the right to contest the
NRC's jurisdiction to compel the USR Companies to comply with 10 C.F.R.
9 30.36.

13. In the event the Director of the Office of Nuclear Material Safety
and Safeguards determines, in his sole discretion, that the Respondents have
acted, or failed to act, in a manner which constitutes a material breach of this
Agreement, or that the Respondents have failed to demonstrate compliance with
10 C.F.R. 6 30.35 upon the conclusion of the five-year renewal period and that
no further exemption from 10 C.F.R. 5 30.35 should be granted, in addition to
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the requirements of 10 C F.R. I30.36, SLC and the USR Companies hereby
agree (a) not to contest any decommission.ng order which the Staff may then
issue (provided that any such order does not contain terms which are more
restrictive or burdensome than those contained in the decommissioning order of
February 7,1992 ard/or any NRC regulations which may then be in place), (b)
to comply with any requirement which the Staff may then issue that they safely
remove or dispose of all radioactive materials and devices which may be present
at the 111oomsburg site, and (c) to maintain the existing perimeter fence and
warning signs, as set forth in Paragraphs 17 and 18 below, provided, however,
that nothing contained in this Agreement shall be understood or construed to
preclude, prejudice or restrict the USR Companies' right to challenge the NRC's
jurisdiction with respect to those Companies in the future, as stated above in
Paragraph 10.

14. The provisions of the Staff's Order of January 29,1993, are expressly
incorporated herein by reference and SLC hereby agrees to comply with the
requirements of that Order (except as discussed in Footnot 6 above), unless
and until such time as it is relieved of such obligations, in writing, by the NRC
Staff.

15. It is understood and agreed that the USR Companies reserve the right
to challenge the NRC's jurisdiction as to those companies, should they so
desire (except as to their obligations under this Agreement), in any appropriate
forum, notwithstanding the terms of any provision in this Agreement, as stated
above in Paragraph 10. It is further understood and agreed that the Staff does
not waive or relinquish its claim of NRC jurisdiction as to those companies,
notwithstanding the terms of any provision in this Agreement.

16. SLC and the USR Companies hereby agree that any and all funds
required to be set aside pursuant to this Agreement shall be set aside and
maintained in an interest-bearing trust fund or escrow account to be established
and governed in accordance with the Staff's guidance, in the form attached
hereto. It is further agreed that no money deposited in this fund, and no interest
earned thereon, shall be committed or spent without prior written approval of
the Staff, during and after the five-year renewal period specified herein.

17. SLC and the USR Companies further agree that any and all funds
required to be set aside pursuant to this Agreement shall be used exclusively for
purposes of site decontamination, cleanup, decommissioning, satisfaction of 10
C.F.R. 5 30.36, maintenance of the perimeter fence and warning signs, and such
other measures as are appropriate and necessary to protect the public health and ,

safety and are approved in advance, in writing, by the Staff. In addition, such |

funds may be used to pay for any additional costs required for completion of the
site characterization study referred to herein, in the event and to the extent that

'

such costs may exceed the cost of the study agreed to in advance by the parties
hereto pursuant to Paragraph 6 herein. To the extent that any funds remain after
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the completion of decommissioning and such other uses as specified herein, such
'

funds shall be returned to the control of SLC and the USR Companies.
18. SLC hereby agrees to maintain the perimeter fence and warnings signs

posted at the Bloomsburg site throughout the renewal period and for a period
of ten (10) years thereafter, or until termination of the license with an NRC
determination that the site can be released for unrestricted use, whichever occurs

first.
19. SLC and the USR Companies hereby agree that they shall neither

abandon nor transfer the Bloomsburg facility or any major equipment or assets
located at the Bloomsburg site without prior written approval by the NRC Staff,
which approval shall not be unreasonably withheld.

20. It is expressly understood and agreed that nothing contained in this
Agreement shall relieve the Respondent (s) from complying with all applicable
NRC regulations and the terms and conditions of the -02 and -08 Licenses during
the renewal period, and, further, that nothing contained in this Agreement shall
be binding on, or preclude lawful action by, any other Government agency or
department.

21, SLC and the USR Companies hereby agree that any failure on their
part to complete the site characterization study described above, to make the
monthly payments described above when due (or within five days thereafter) or
to comply with any other provision contained in this Agreement will constitute ,

a material breach of this Agreement. Further, SLC and the USR Companies
hereby agree that any such breach, or any failure to demonstrate compliance
with 10 C.F.R. I30.35 to the satisfaction of the Staff prior to expiration of the
five-year renewal period specified herein, will result in the immediate expiration,
revocation or suspension of the Licenses, effective immediately, without any |

right to or opportunity for hearing in connection therewith, provided, however,
!that the Staff hereby agrees that it will not revoke, suspend or declare an

expiration of the Licenses in the event that any such breach involves solely
a failure by the USR Companies to make monthly payments as required herein
(in which case it is understood and agreed that the Staff may take such other
legal actions against the USR Companies as the Staff may then deem to be |

appropriate including, without limitation, the right to resort immediately to a |

court of law in a collection action, and the USR Companies hereby waive any !
,

right they may have to seek an administrative remedy in connection therewith).
In this regard, SLC and the USR Companies further consent to the entry of a
Judgment providing (a) that the license expiration, revocation, suspension, or
license renewal denials and any decommissioning order which the Staff may |
issue upon expiration, revocation or suspension of the Licenses (if such order i,

does not contain terms which are more restrictive or burdensome than those |

contained in the decommissioning order of February 7,1992, and/or any NRC
regulations which may then be in place) shall be deemed to be immediately
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effective in such event, with no right to or opportunity for hearing in cannection
therewith, subject only to the USR Companies' right to contest the NRC's

' jurisdiction over those Companies as set forth in Paragraphs 10 and /5 herein,
and (b) that any amounts required hereunder, whether deposited or undeposited
in the trust fund or escrow account established pursuant to this Agreement, or
otherwise unpaid as specified herein, shall be due and payable immediately in
the event of a material breach hereof (except that amounts required to be paid
by SLC shall not be due and payable immediately in the event of a breach by the

- USR Companies alone), and shall be treated as funds set aside to partially satisfy
regulatory requirements established by the U.S. Nuclear Regulatory Commission
to protect the health and safety of the public from an ongoing and continuing
threat.

22. It is understood and agreed that this Agreement is contingent upon
(a) notification of SLC by the Staff that it has completed its review of and is
prepared to act favorably upon SLC's license renewal application,-consistent
wit 3 the terms of this Agreement, and (b) prior approval by the Atomic Safety
and Licensing Boani.

23. This Agreement shall be binding upon the heirs, legal representatives,
successors and assigns of the corporate entities that are parties hereto.

IN WITNESS WilEREOF, we set our hand and seal this day of August,
1994.

Wr Safety Light Corporation,
and Metreal, Inc.:

C. Richter White, President 8/16/94

For USR Industries, Inc.,
USR Metals, Inc., r

USR Chemical Products, Inc.,
.

USR Lighting, Inc., and i
1U.S. Natural Resources, Inc.:
|

Ralph T. McElvenny, Jr., Chairman ]

For the NRC Staff:

Robert M. Bernero, Director 9/14/94
Office of Nuclear Material Safety

and Safeguards,

Attachment: Ihrm of Trust j
|.
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Cite as 40 NRC 353 (1994) DD-94-10

UNITED STATES OF AMERICA -
NUCLEAR F GULATORY COMMISSION

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS i

Robert M. Bernero, Director

in the Matter of Docket No. 40-8681

(Licanoe No. SUA 1358) ,

ENERGY FUELS NUCLEAR, INC. December 14,1994

The Honorable Michael O. Leavitt, Governor of the State of Utah, and the
Utah Legislature requested, by a letter dated May 2,1994, and Utah Senate
concurrent Resolution No.11, " Resolution Regarding NRC Action Regarding
Disposal of Uranium By-Product 1994 General Session," that the Nuclear
Regulatory Commission modify Umeteo Minerals Corporation Source Material
License No. SUA-1358 (now held by Energy Fuels Nuclear, Inc.), to reflect
the original request of the Licensee for authority to dispose of 5000 cubic
yards of f le(2) byproduct material per in situ leach facility at the White Mesa
Uranium Mill facility. Petitioners also requested that the Commission confer |

with the State of Utah and provide opportunity for comment prior to the issuance
of license amendments involving uranium mill tailings disposal in Utah, and
that the NRC obtain the concurrence of the Governor and Legislature before
issuing license amendments involving disposal of uranium mill tailings in Utah. i

. After careful consideration of Petitioners' requests, the Director of the Office |

of Nuclear Material Safety and Safeguards grants the request to modify Source
Materials License No. SUA-1358 and the request to confer with the State of Utah
insofar as the NRC shall provide direct and Federal Register notice of significant
materials licensing actions in the State of Utah, and denies the request to obtain
concurrence of Petitioners before issuing license amendments involving disposal
of uranium mill tailings in Utah.
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DIRECTOR'S DECISION UNDER 10 C.F.R. f 2.206

L INTRODUCTION

The lionorable Michael O. Leavitt, Governor of the State of Utah, and the
Utah Legislature (Petitioners) submitted a letter dated May 2,1994, and a copy of
Utah Senate Concur..nt Resolution No. I1," Resolution Regarding NRC Action
Regarding Disposal of Uranium By-Product 1994 General Session" (Petition)
pursuant to 10 C.F.R.12.206, in regard to Amendment No. 33 to Ume co
Minerals Corpon. tion (Umetco) Source Material License No. SUA-1358, which
authorized disposal of up to 10,000 cubic yards (cy) of I le(2) byproduct material
per in situ leach (ISL) facility per year at the White Mesa Uranium Mill facility.
Petitioners request that the "NRC reconsider the license amendment issued to
Umetco and modify the amendment to reflect the original request of 5,000 cubic
yards [cy) [per in situ facility)." Petitioners assert as the basis for this request that
the NRC in effect created the equivalent of a commercial waste disposal facility
for in situ mining waste unlicensed by Utah, while ignoring Utah's waste policy
and laws. Petitioners also urge the NRC to confer with the State of Utah and
provide opportunity for comment prior to the issuance of license amendments
involving uranium mill tailings disposal in Utah. Finally, Petitioners request that
the NRC obtain the concurrence of the Utah Governor and Legislature before -

issuing license amendments involving disposal of uranium mill tailings in Utah.
By letter dated May 13, 1994, the State of Utah was notified that the Petition
was under review and that a response would be provided ir a timely manner.

The Petitia, has been reviewed on its merits, and as a result of this review,
for the reasons stated below, Petitioners' request to modify Source Material
License No. SUA-1358 is granted. Petitioners' request that the NRC confer with
Petitioners before taking action on future license amendments involving disposal
of uranium mill tailings in Utah is granted, insofar as the NRC shall provide
notice of significant materials licensing actions in the State of Utah, such as for
authorization to dispose of in situ leach facility Ile(2) byproduct material or
for approval of significant changes to an app oved reclamation plan, and thereby
provide an opportunity to comment. Petitioners' request that the NRC obtain the
concurrence of the State of Utah before issuing license amendments involving
mill tailing disposal in the State of Utah is denied.

II. BACKGROUND

On February 6,1978, Energy Fuels Nuclear, Inc. (EFN) submitted an
application for a source material license for the proposed White Mesa Mill. The
NRC issued an Environmental Impact Statement (EIS) for White Mesa Mill in
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May 1979. In August of 1979, NRC issued Source Material License SUA 1358 !
~

to EFN. ne White Mesa Mill operated on a continuous basis from August 1979 |
' through February.1983 when operations were suspended. In January of 1984

Umetco purchased a controlling interest in the White Mesa Mill from EFN. The
license was amended on December 5,1984, to reflect the change in ownership. ;

and Umetco's status as the licensee. Production resumed in October 1985 and
'

the White Mesa Mill has alternately operated and been on standby mode until i

the present time. EFN recently repurchased the controlling interest in the White '

. Mesa Mill, and on May 25, 1994, the NRC Staff issued License Amendment
No. 35, authorizing the transfer of ownership to EFN, the current licensee. #

By. letter dated May 20, 1993, Umetco submitted an application for a ,

'
license amendment to authorize the receipt and disposal of lle(2) byproduct
material from NRC licensed and Agreement State-licensed in situ leach facilities.
Byproduct material, under Section.lle(2) of the Atomic Energy Act of 1954,
as amended, is defined as "the tailings or wastes produced by the extraction or
concentration of. uranium or thorium from any ore processed primarily for its
source material content." Specifically, Umetco requested that Source Material
License No. SUA-1358 be amended to authorize:

3

disposal of not more than 5,000 cubic yards of Ile(2) byproduct material per generating [in
situj licensee, If Umeteo received a request to dispose of more than 5.000 cubic yards of }
Ile(2) byproduct material. Umetco would notify URFO [NRC's Uranium Recovery Field e

lOffice lin writing so that the appropriate review and approval could be received from the
URFO starf prior to executing a contact [ contract).

The NRC Staff reviewed Umetco's license amendment application and issued i

License Amendment 33 on August 2,1993,2 License Amendment 33 authorized, !
through License Condition 55, the disposal of: |

|

byproduct material generated at licensed in situ leuch facilities, subject to the following
condition that:' |

A. Disposal of waste (Ile(2) byproduct material) in excess of 10.000 cubic yards per |
year from single sources shall require specific approval from NRC.

; . He NRC Staff concluded that License Condition 55 would not result in
? significant impacts to the environment or to public health and safety. Further,

the Staff concluded that License Condition 55 was consistent with 10 C.F.R.
'

Part 40, Appendix A, Section I, Criterion 2, which is intended to avoid the

I
The Uramum Recovery Field office closed on August 3,1994, and the responsibihty for uramum recovery

'

heensing was transfered to the NRC's office of Nuclear Material Safety and Safeguards, Division of waste,

Management.
2

Envirocare of Utah. Inc requested a heanng on Ucense Amer.dment 33 which was denied on the grounds of
tunchness. Umerce Mmera!. Corp., Memorandum and order. ASLBP No. 94-688 01-MLA-2 (March 4,1994).

l.
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i proliferation of small; waste disposal sites, .which' would'resus if disposal in J'

"large tailings systems were not authorized.~
,

IIL ~ DISCUSSION ~
,

' A.' License Condition 55 f4

Petitioners contend that License Condition 55, 'which allows Umetco 'to '-
~

~

' dispose of up to 10,000 cy ofin situ leach Ile(2) byproduct material per year at-

; the White Mesa facility annually from any source, in effect creates the equivalent
: of a commercial disposal facility for in situ leach lic(2) byproduct ma*erial in
. Utah. Petitioners therefore requested that License Condition 55 be modified "to ~
- reflect the original request of 5,000 cubic yards (per in situ facility]."'

.The NRC Staff agrees with the Petitioners that the Licensee's authorization
? to dispose of f le(2) byproduct material should be limited to the 3000 cy per in -
i situ leach facility requested by the Licensee. By way of background, however, it
f should be noted that License Amendment No. 33 authorized disposal of lle(2).
i byproduet material consistent with NRC regulations, which requite that lle(2) ~
t yproduct material from in situ leach mines be disposed of at uranium millb

~

tailings facilities.10 C.F.R. Part 40, Appendix A, Section I, Crit rion 2. Also,
. the byproduct ruterial authorized for disposal at the White Mesa Mill represents

'

.

- only a subset of radioactive waste materials. Specifically, White Mesa Mill is
authorized to dispose of only lle(2) byproduct material (mill uilings), and

' Ile(2) byproduct material only from in situ leach facilities. Befom EfW could -
' dispose of 11e(2) byproduct material other than that from its own operations or
from in situ leach facilities, EFN would be required to seek licensing authority
to do so.' In addition, the 10,000 cy per in situ leach facility per year authorized
for disposal by License Amendment 33 at White' Mesa Mill'was insubstantial

'in comparison to the 2000 tons [1481 cy) per day for 15 years contemplated in
the original licensing of White Mesa Mill. NUREG-0556, " Final Erivironmental - ,

Statement Related to Operat on of White Mesa Uranium Project"(May 1979),
at iii.

Although License Amendment No. 33 would not have resulted in the disposal
of byproduct waste material in amounts approaching that contemplated at the

' time of the original license grant for the White Mesa Mill facility, License
Condition 55 did authorize disposal of more Ile(2) byproduct material than
was requested by the Licensee. The NRC practice is, generally, to grant only
the disposal authority requested by the license amendment application, and no
more. During an October 20,1994 discussion with the NRC Staff, the Licensee
agreed to issuance of an order to modify the license to reflect the application for
authority to dispose of 5000 cy of Ile(2) byproduct material per in situ facility.

~

.

= Accordingly, for the reasons stated above, the license will be so modified by a
4:

$
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" Confirmatory Order Modifying License Condition 55" to be issued concurrently .
with this Decision.

B. Requests to Confer with and to Obtain Concurrence of Petitioners

Petitioners request that the NRC confer with the State of Utah and provide
opportunity to comment prior to the issuance of license amendments involving
uranium mill tailings disposal in Utah. The same request was made previously
by Mr, William J. Sinclair, Directer of the Division Radiation Control, Utah
Department of Environmental _ Quality, in his January 27, 1994 letter. In a
February 25,1994 response to Mr. Sinclair, the Director, Office of Nuclear
Material Safety and Safeguards, made several commitments designed to foster
better communication with the State of Utah concerning NRC regulation of
uranium tail processing mills in Utah. Specifically, the NRC committed to notify
the State directly, in addition to the issuance of a federal Register Notice (FRN),
upon the receipt of, and also upon the final resolution of license amendment
applications for significant materials licensing actions in the State of Utah,
such as for authorization to dispose of in situ leach facility lle(2) byproduct
material or for approval of significant changes to an approved reclamation plan.3
An FRN issued upon receipt of a significant license amendment application
serves notice, under 10 C.F.R. 6 2.1205(c)(1), that interested parties have 30 ,

days to file a petition for hearing, and thus provides interested parties, such !
as the State of Utah, an opportunity to comment upon the license amendment
application. The FRN issued at the final resolution of the license amendment

.

j
is informatiorial. In addition, where the license amendment application raises
significant or controversial issues, NRC would be willing to attend public
meetings, as appropriate. Accordingly, Petitioners' request for an opportunity )

to confer with the NRC and to comment before issuance of license amendments
involving uranium mill tailings disposal in Utah is granted, to the extent indicated
above.

As explained above, the NRC will make every effort to obtain the views and
comments of the State of Utah before taking action upon license applications
for authority to dispose of uranium mill tailings in Utah. Although the NRC
welcomes and will closely consider the State of Utah's comments, it would be
inconsistent with sections 63,81, and 84 of the Atomic Energy Act of 1954,

; as amended, to grant Petitioners' request that the NRC obtain the concurrence
of the Governor and the Legislature of the State of Utah before issuing license

s

3 Ahhough the NRC is not legaHy repred to provide such notice. Cstr of M'est Chicago v. NRC,701 F.2d 632 (7th

Cir.1983A such not ce would enhance communication with the State of Utah and material beensing decisions.
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amendments authorizing disposal of uranium mill tailings in Utah.* Accordingly,. ,

this request is denied.

|. IV s CONCLUSION
-

' Ihr the reasons discussed above, Petitioners' request to modify Source Mate- !
rial License No. SUA-1358 is granted, and will be effected by a " Confirmatory ?

$' JOrder Modifying License Condition 55" to be issued concurrently with this De-

.
. cision. Petitioners' request that the NRC confer with the State of Utah before
issuing license amendments involving mill tailings disposal in Utah is granted

; to the extent that both direct and Federal Register notice of all applications for - i

significant materials licensing actions in Utah.will be given to the State of Utah, >

.thus providing the State of Utah with an opportunity to comment. Petitioners'
- request that the NRC obtain the State of Utah's concurrence before issuing li-

; cense amendments' concerning uranium mill tailings disposal in Utah is' denied
''

for the reasons discussed above.~

. A copy of this Decision will be filed with the Secretary for the Commission -
'

,

'

~

Lto review as provided in 10 C.F.R. 62.206(c). This Decision will become theg
L final action of the Commission 25 days after issuance unless the Commission - |

's. on its own motion, institutes review of the Decision in that time.
,

:
4

t

i- FOR THE NUCLEAR v

REGULATORY COMMISSION
"

.

?

Robert M. Bernero, Director :

Office of Nuclear Material Safety -

^

and Safeguards

- Dated'at Rockville, Maryland, ,

this 14th day of December 1994.
_

?

.

a

J

I

s

!

'Petuioners, nonetheless, may acquire authonty to regulate sechon lle(2) tryproduct material. and thus to regulate
- the disposal of uranium mill taihngs in Utah. through the agreement process pursuant to section 274 of ?he Atomic '

Energy Act, as amended.
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Cite as 40 NRC 359 (1994) DD-94-11

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR Af.ATERIAL SAFETY AND SAFEGUARDS

Robert M. Bernero, Director

in the Matter of Docket No. 70 08

BATTELLE MEMORIAL INSTITUTE
COLUMBUS OPERATIONS

(Columbus, Ohio) December 14,1994

'Ihe Director, Office of Nuclear Material Safety end Safeguards, grants a
petition filed by the Battelle Permit Opposition Committee for an investigation
of certain audit findings involving Battelle Memorial Institute (BMI) and for
enforcement action, as appropriate. Petitioner asserted that BMI appears to be
a facility out of control in its handling of radioactive material, that a potential
threat exists to the surrounding neighborhood through BMI's operations, and
that the level of NRC oversight of BMI activities is of concern. The Director
grants the petition in that the NRC Staff has investigated the audit findings and
has taken appropriate enforcement and other actions and has taken appropriate
action to address the concerns regarding NRC's oversight of BMI's licensed I

'

activities.

DIRECTO's: 9ECISION UNDER 10 C.F.R. 0 2.206 j

|

I. INTRODUCTION

On December 28,1993, the Battelle Permit Opposition Committee (BPOC) 1

filed a petition for an investigation of certain aniit findings involving Battelle |
i

Memorial Institute (BMI) and for enforcement action, as appropriate. The '

I The NRC mterpwis "mvestiganon" in this consent to mean a review thmugh mspecuan as opposed to assessmg
potential umagdmng
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referenced audit findings are the product of an independent audit commissioned
by BMI and performed by A'EC Associates, Inc. The petition states that EMI
appears to be a facility out of control in its handling of radioactive material, a
potential threat exists to the neighborhood through BMI's operations, and the
level of Nuclear Regulatory Commission (NRC) oversight of BMI activities is I

of concern. 1

By letter dated March 17, 1994, the NRC acknowledged receipt of the .

request for an investigation and appropriate enforcement action, and informed
the requester that the letter would be treated as a petition in accordance with
the provisions of 10 C.F.R. 5 2.206 of the Commission's regulations and that a

;

decision would be issued within a reasonable time. J
I ha,e now completed my evaluation of the matters raised by the. Petitioner ,

'

and have determined that, for the reasons stated in this Decision, the Petitioner's

request for an inspection and appropriate enforcement action for the deficiencies
identified by the audit is granted.

II. BACKGROUND

in July 1992, BMI hired ATEC Associates, Inc., a contractor, to conduct
an independent safety inspection or safety audit of BMI's radiation protection
program. This audit focused on BMI's research and developmes.t program.
The audit was self-initiated and was designed to be critical in nature. The
audit evaluated the radiation protection program against NRC, Department of

,

Energy (DOE), and Occupational Safety and Health Administration (OSHA) j

.equirements, as well as other Food control practices. Approximately 240
Person-hours were devoted by the contractor in performing this audit. The
audit identified 201 deficiencies or wcaknesses in the program. The results were
provided to the BPOC.

Ill. DISCUSSION

in the petition, the Petitioner requests the Commission to " investigate" (see i

note 1) the findings of the audit and to take appropriate enforcement action !

to ensure that the BMI's facility is operated in compliance with applicable
requirements. In response, during the period January 31 through March 25,
1994, a special safety team inspection was conducted at the BMI's King Avenue, j

Columbus, Ohio, and West Jefferson, Ohio, facituies. Included in the inspection '

was a review of the three concerns cited by the BPOC in the Petition, as
described below.

!
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A. Controlin Handling of Radioactive Material

The Petitioner states that EMI appears to be a facility out of control in its
handlink of radioactive material.

NRC Special Nuclear Materials License SNM-7 allows BMI to receive,
possess, use, and transfer certain radioactive materials in the conduct of research
and development, radiography, and decommissioning activities.

Compliance with license-required actions to ontrol handling of radioactive
material has been confirmed by NRC inspectors during safety inspections. This I

Iconfirmation was achieved through direct observation of ongoing activities, in-
terviews witt. Licensee staff, and examination of Licensee records. Specific
areas examined inchded handling and storage of radioactive materials, dispo-
sition of waste and maintenance of records in support oflicensed activities. In
one area of research, BMI used animals for various studies on the effects of ra-
dioactive materials. NRC reviewed the disposition of the radioactive carcasses
of these animals through incineration as general waste. Research records were |

reviewed (typically on a random spot-check basis) and calculations performed
to confirm that the radiation levels of the carcasses were below NRC limits and
were, therefore, acceptable for incineration as general waste. Confirmation was
achieved. With regard to the accuracy of measurements of radioactive materials
handled by BMI, a review of the data recorded on the Licensee's liquid scintilla-
tion verification form (used to verify that general waste met 10 C.F.R. 5 20.2005
levels for radioactive materials in unrestricted areas) indicated that the Licensee
is meeting NRC requirements. (Results of these inspections were documented in
inspection Reports, including that described in special safety Inspection Report
070-00008/94001(DRSS) dated April 26, 1994.) Regarding storage, inspection
tours of the King Avenue site (located in Columbus, Ohio) and West Jeffer-
son, Ohio site, confirmed that radioactive and hazardous materials were stored
adequately.

BMI is also decontaminating and decommissioning (D&D) a t. cries of build-
ings at the West Jefferson, Ohio, and King Avenue sites. The D&D activities
began in 1986 and are scheduled to continue through the year 2000. De fa-
cilities undergoing D&D were toured by NRC inspectors, facility workers were
interviewed, procedures were reviewed, and several radiological surveys were
conducted by the inspectors. De NRC has concluded that the D&D work is
being conducted m accordance with BMI's NRC license and applicable NRC
regulations.

The July 1992 ATEC audit of BMI's program did identify four potential
violations of NRC requirements. The violations were reviewed by NRC during
the special inspection, and it was determined by the inspectors that these
potential violations met the criteria for noncited violations (as provided in 10
C.F.R. Part 2, Appendix C)in accordance with the Commission's Enforcement

:
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Policy. Specifically, (1) they were corrected in a reasonable time, (2) were not
repetitive violations, (3) were not willful violations, (4) were identified by the
Licensee, (5) were not violations that could reasonably be expected to have
been prevented by the Licensee's corrective acticn from a previous violation
or licensing finding, and (6) were of such a nature that they would normally
have been classified as Severity Level IV or V, which are the least significant
severity levels. The violations were related to minor reporting, recordkeeping,
and posting deficiencies that are not indicative of significant programmatic
weaknesses. Consequently, NRC exercised discretion and considered these as
noncited violations. During the special inspection conducted during the period
of January 31 through March 24,1994, the NRC identified an additional Severity
Level IV violation which involved a failure to properly secure or maintain
surveillance over a radioactive source. This violation was in addition to those
identified by the auditor. As a result of this additional finding, a Severity Level
IV Notice of Violation (NOV) was issued on April 26,1994, to BMI. A Severity
Level IV violation is of relatively minor significance, but a potential exists for an
adverse impact on health and safety. BMI responded with appropriate corrective
actions as described in correspondence dated May 24,1994.

De Staff has concluded on the basis of the NRC's inspection and evaluation
of BMI's radiological control program and ongoing D&D activities, that the
Licensee has implemented and is maintaining a radioactive materials handling
program and radioactive waste management program that are adequate to protect
the radiological safety of employees and the public. Although the ATEC audit
reported 201 deficiencies and weaknesses, the NRC found that only a few
were of regulatory significance, and the NRC took appropriate action, including
enforcement action for the repetitive violation for failure to secure a laboratory.
In order to identify deficiencies and correct them in a timely manner in the future,
the Staff supports licensees' efforts to aggressively perform self-assessments
such as the ATEC audit.

B. Threat to the Neighborhoods

The Petitioner states that a potential threat exists to the neighborhoods through
BMI's operations.

As stated earlier, BMI uses radioactive materials in the conduct of sesearch
and development, radiography, tracer studies, and conducts decommissioning
activities. De research and development activities include the use of small
amounts of radioactive materials for tracer studies and the use of gas chro-
matographs that contain small amounts of radioactive materials. The radiogra-
phy activities include the use of two sealed raboactise sources. An additional
scaled source is possessed but is kept in storagu for future use.
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The decommissioning activities are a wsuit of research work conducted as far
back as the 1940s. BMI was contracted to perform research activities regarding
the use of nuclear fuel and other nuclear materials. During the conduct of
these research activities, small amounts of nuclear materials were unintentionally

deposited on floors, walls, machines, and other items involved in the research.
BMI is currently in the process of performing D&D on the equipment, work
areas, and other items. This extensive effort is expected to be ongoing for
several years.;

With approval from the NRC and the DOE, BMI has developed and imple-
mented procedures to safely D&D these items. 'Ihe D&D activities are routinely
inspected (average of once per year) by the NRC and DOE (through the DOE
resident inspector) to ensure the safety of employees and the public. The in-
spections have shown that BMI is performing the D&D activities in accordance
with its license.

Environmental monitors are located on the fence line of the BMI boundaries
at the King Avenue site and the West Jefferson site. Results of BMI's air
monitoring, groundwater sampling, sediment sampling, and vegetation analysis
indicate that they are well within NRC regulations in 10 C.F.R. Part 20 for
release of radioactive materials. As such, the NRC has determined that the
effluent releases pose no threat to the neighborhoods and are within NRC
requirements.

Based on NRC's evaluation of the radiological safety and environmental mon-
itoring requirements in BMI's license and confirmation of BMI's compliance
with those requirements through routine and special inspections, NRC Staff con-
cludes that BMI's radiological program is adequate to protect the radiological
safety of employees and the public and is being conducted in accordance with
applicable requirements.

C. NRC Oversight

The Petitioner states that because BMI has stated that it passed NRC
inspections, the audit findings raise a concern over the level of oversight that
BMI is receiving from the NRC. From the Petitioner's point of view, the large
number of BMI audit findings calls into question the effectiveness of the NRC
inspections.

NRC inspections at BMI over the past 7 years have focused primarily on"

activities related to nuclear fuel-related issues and decommissioning activities,
areas that were considered to be of the greatest health and safety sigmficance.
Twelve inspections were conducted at BMI from May 1986 until July 1993.
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rhese inspections identified two violations and two areas of concern which weie2 '

of minor health and safety significance. The items identified were evaluated and
corrected in a timely manner Two recent inspections, July and November 1993, ;

identified no violations of NRC requiremen;s.
During this 7-year period, a limited review was performed by the NRC of

the other research and development activities and the radiography program.
These reviews included evaluations of data derived from records related to
environmental monitoring, personnel exposures, environmental protection, waste
management, the use of radioactive materials in field studies, and tracer studies.
These reviews identified no additional problems.

The special inspection performed at BMI during the period January 31
through March 25, 1994, did not identify any violations of major safety
significance in any of BMI's licensed activities covered by the ATEC audit.
Ilowever, the special inspection made an additional finding of one potential
violation due to failure to secure a laboratory that was a violation similar to
one identified in the ATEC audit findings, and which was also of minimal
safety significance. A Severity Level IV Notice of Violation was issued for this
violation on April 26,1994, as previously mentioned.

The special inspection identified one concern, namely, that the structure
of BMI's license led to the emphasis by NRC on nuclear fuel-related and
decommissioning activities. NRC has decided that more in-depth review ,

and inspection of BMI's research and development activities and radiography
program are appropriate, thus increasing the NRC oversight of this Licensee. To
effectively address these issues it was determined that responsibility for BMI's
license should be transferred from NRC Headquarters to the Region III Office,
and the license should be divided into three separate licenses, each addressing
specific license areas. This decision was made when NRC Staff concluded

i

2 May 12 through 16.1986. one violahon no concerns;
j

one violation- 10 C.F H 5 71.5(a),49 C F R I173 441(bH1)- greater than 200 mR/hr on outside
|

uf flatbed hauhng radwaste to Barnwell State of south Caruhna idenuned the reathngs and the readings
were corrected by BMI NRC issued an NoV on June 12. IC86, after rea&ngs were adenuned by South
Carchna and corrected by Battelle, therefore, no response to NoV was required because it was of nunor
health and safety sigtuAcance and was inmedimiety entrected once idenufted.

January 12 through 16.1987. one vmlanon, no concerns:

one vmlatmn A retired reactor facihty 10 C F to 5 5010(a) heense espired without a tsnely renewal
NRC deternuned that thss was an admitustranve issue and of nunar health and safety concern An NoV
was 4ssued February 10,1987 The renewal was subnuned subsequently.

october 23 through 25,1991. No vmlanons, two concerns:

First concern- The bioassay data reviewed by the NRC revealed that two individuals had posiuve
j

uptakes of U 238. BMI showed that these levels were below the 10 C.F R. Pan 20 heruts; therefore, no I

funher schon taken. |

Second concern An eut rnorutor was renuwed from a bul&ng bemg decontanunated BMI replaced
the nmrutor with Inskers for penonnel to use before leavmg bud &ng. A penal nmtutor was then put
in pise for personnel to walk through pnor to leavmg the bud &ng NRC deternuned that no further
correspondence was necessary due to ilus correctne accon.

M
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that previous inspections had been too sharply focussed on the nuclear fuel-
related and decommissioning activities. Moving licensing responsibility to the
Region !!! Office increased and diversified NRC inspecten activities at the site.
Responsibility was transferred on March 18,1994.

With regard to the implications of previous ove, sight of BMI's licensed
program, the NRC evaluated all 201 of the audit findings and determined
that, as of the date of the special inspection (January 31 - March 25,1994),
BMI adequately addressed all 201 of the ATEC audit findings and adequately
resolved all but two of them as discussed in the following paragraphs. The
BMI staff, during their review of the ATEC audit findings, found that two of
the audit findings had broader implications that required further investigation.

'
Specifically, these involved failure to secure a laboratory and accounting of

'

J radioactive sources.
'

NRC's review of the ATEC audit documentation determined that the descrip-
tion of the audit findings was vague, thus making it difficult to determine if some
fmdings were related to NRC regulations or license conditions. As a result, the i

NRC took a conservative approach to these findings, and any finding that could
be remotely related to NRC regulations or licens: conditions was considered a
potential violation. These potential violations identified from the ATEC audit
findings were then grouped into six categories to facilitate a determination of
whether there were any violations of NRC requirements. De potential viola- ,

tions are as follows:
(A) Failure to inform the NRC on a timely basis of a Radiation Safety

,

Officer (RSO) change;'

(B) Failure to provide training to personnel;
(C) Failure to calibrate a survey instrument at the proper frequency;
(D) Failure to secure laboratories that contained radioactive materials;
(E) Failure to utilize the proper radiation postings; and
(F) Failure to account for radioactive sources.

At the time of the special inspection, which was initiated on January 31,1994,
Items D and F remained unresolved. Items A, B, C, and E are addressed below.
In regards to item D, the inspection determined that the failure to secure labora-
tories containing radioactive material had been corrected for those laboratories
identified in the audit. However, during the special inspection another separate,

laboratory, not identified in the ATEC audit findings, was identified which was
not properly secured in accordance with 10 C.F.R. 9 20.1801 (see discussion

'
above). This matter is discussed in Inspection Report 070-00008/94001(DRSS)
dated April 26,1994.

Item F, the inability to account for several sources, was reviewed in detail
with the Licenste. The BMI personnel contend that the sources were either
properly disposed of as radioactive waste, transferred to an authorized recipient,
or remain in storage in the hot cells awaiting decommissioning. Brough the
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efforts of both the BMI personnel and the NRC, information was gathered
demonstrating that this appears to be a recordkeeping issue. He information
accumulated was based on NRC review of BMI documents and interviews with,

BMI personnel and other NRC licensees working in conjunction with BMI in ,

the conduct of research activities. Based on our review, NRC is confident that
the sources are not in the public domain or in an unrestricted area of the facility.
The NRC will continue to monitor this issue during future inspections.

The remaining potential violations (Items A, B, C, and E) are being trea ed
as noncited violations and are detailed in the indicated sections of Inspection
Report 070-00008/94001(DRSS) dated April 26,1994, as discussed below:

Item A Failure to inform the NRC on a timely basis of an RSO change*

(Section 3);

The Licensee changed the RSO without prior notification to
or approval by the NRC, although an amendment request
was submitted at a later date and approved. The finding
was considered to be of an administrative nature, an isolated
violation, was identified by BMI, was not a violation that
could reasonably be expected to have been prevented by
the Licensee's corrective actions by a previous violation or
Licensee finding that occurred within the past 2 years of *

the inspection at issue, or the period within the last two !

inspections; was corrected in a reasonable time, and was not a l

willful violation. Accordingly, the NRC exercised discretion, !
and the finding was considered to be a noncited violation.

Item B Failure to provide training to personr- /,Section 7);

The Licensee identified that training was not being provided
to personnel, based upon the ATEC audit. That audit further l

identified that the training issue was a recordkeeping problem.
For example, training was provided, but records were not kept
adequately. At least thirty BMI employees interviewed indi.
cated that they were provided initial radiation safety training
but, through administrative error, the training was not properly
recorded in the BMI records. The finding was considered to
be of minor health and safety significance, was corrected in a
reasonable time, was not a violation that could reasonably be
expected to have been prevented by the Licensee's corrective
action for a previous violation or Licensee finding that oc.
curred within the past 2 years of the inspection at issue, or the
period within the last two inspections; and was not a willful
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violation. Accordingly, the NRC exercised discretion and the
finding was considered to be a noncited violation.

Item C Failure to calibrate a survey instrument at the proper frequency
(Section 9);

The BMI ATEC audit identified that one survey instrument out
of approximately fifty possessed by BMI had not been cali-
brated for approximately one year. The Licensee inventoried
all survey instruments and initiated tracking of their calibra-
tion dates. The NRC reviewed and confirmed the Licensee
inventory. He finding was considered to be of an adminis-
trative nature, was not a violation that could reasonably be
expected to have been prevented by the Licensee's corrective
action for a previous violation or Licensee finding that oc-
curred within the past 2 years of the inspection at issue, or
the period within the last two inspections; was corrected in a
reasonable time, and was not a willful violation. Accordingly,
the NRC exercised discretion, and the finding was considered
to be a noncited violation. ;

Item E Failure to utilize the proper radiation postings (Section 16).

The ATEC audit identified a number of potential NRC-related
posting deficiencies. Based upon that audit finding the li-
cense took an aggressive approach to post areas where re-
quired. NRC verified that the posting deficiencies were cor-
rected. The finding was considered to be of minor health and
safety significance, was corrected in a reasonable time, was
not a violation that could reasonably be expected to have been
prevented by the Licensee's corrective action for a previous
violation or Licensee finding within the past 2 years of the

,

'inspection at issue, or the period within the last two inspec-
tions; and was not a willful violation. Accordingly, the NRC
exercised discretion, and the finding was considered to be a
noncited violation. )

|

D. Remaining Audit Findings

The remaining audit findings were related to Battelle's research and develop-
ment safety program. These findings involved questionable laboratory practices
and portions of the radiation safety program where OSHA, not NRC, require-
ments applied. The NRC referred the findings concerning questionable labora-

367



1

tory practices and relevant radiation safety issues to OSHA for resolution. The
ATEC auditor, in some cases, also did not have additional relevant information
that would have mitigated some audit findings. BMI identified corrective ac-
tions for the audit findings by conducting reviews of the laboratory facilities;
interviews with BMI employees; and a review of records and documents that
were associated with the general health and safety of BMI employees and the
public.

A copy of NRC Inspection Report 070-00008/94001(DRSS) dated April 26,
1994, was provided to the Petitioner on June 7,1994. Here will be no further
action regarding this matter, since the NRC considers the concerns resolved.
Future NRC inspections will be directed to specific program areas, consistent
with the restructured license, to focus inspections by the type of nuclear material
and activity involved, i.e., special nuclear material, byproduct material, and
broad-scope license activities such as radiography and tracer studies. NRC will
continue to support efforts by licensees, including BMI, to implement effective
self assessments and implement timely corrective actions when deficiencies and
weaknesses are identified.

The Petitioner's concern regarding NRC oversight was substantiated. As
described above, action has been taken to enhance NRC oversight of BMI's

,

licensed program.
'

.

IV. CONCLUSION

ne Staff has carefully considered the request of the Petitioner In addition,
the Staff has evaluated the bases for the Petf.iner's request. For the reasons
discussed above, I conclude that the Petitioner has raised valid issues related
to BMI's compliance with NRC requirements and the NRC's licensing and
oversight of the BMI facility. Accordingly, the Petitioner's request for an
investigation and enforcement action pursuant to 10 C.F.R.12.206 is granted
as described in this Decision, and appropriate enforcement and other actions
for the ATEC audit-related deficiencies have been taken as described above. In
addition, as described above, appropriate action has been taken by the NRC
Staff to address the NRC's oversight of BMI's licensed activities.

As provided by 10 C.F.R. 6 2.206(c), a copy of this Decision will be filed
with the Secretary of the Commission for the Commission's review. The De-
cision will become the Snal action of the Commission twenty-five (25) days after
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.' issuance unless the Co nmission, on its own motion, institutes review of the
9 ' Decision within that time. ;

:|.

FOR THE NUCLEAR - -;

REGULA7ORY COMMISSION .;
.;

|
Robert M. Bernero, Director . '

Office of Nuclear Material Safety.-
. and Safeguards

6
' Dated at Rockville, Maryland, .

t
: this 14th day of December,1994. {_

|

' [*Ihe enclosure, "NRC Inspection Report 070-00008/9400l(DRSS)," has been
: omitted from this publication but can be found in the NRC Publie Document

~

Room,2120 L Street, NW, Washington, DC.} i
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'
UNITED STATES OF AMERICA

'

NUCLEAR REGULATORY COMMISSION .
.

!

OFFICE OF NUCLEAR REACTOR REGULATION

!
William T. Russell, Director i

!

In the Matter of Docket No. 99900271
e

ROSEMOUNT NUCLEAR INSTRUMENTS,
INCORPORATED (formerly Rosemount, ;

incorporated) .
(Eden Prairie, Minnesota) December 15,1994

e

i

*Ihe Director of Nuclear Reactor Regulation grants, in part, petitions filed
by Paul M. Blanch requesting immediate enforcement action against Rosemount -|
Nuclear instruments, Inc., for failing to notify the Commission of defects in
pressure transmitters as required by 10 C.F.R. Part 21, and asking the NRC to 3

notify all users of Roserc.ount transmitters and trip devices of "significant safety j
problems" found during an NRC inspection. i

t

DIRECTOR'S DECISION UNDER 10 C.F.R. I2.206

I. INTRODUCTION
!

On December 31, 1992, Mr. Paul M. Blani (the Petitioner) filed a peti-
'

tion with the Executive Director for Operations pursuant to section 2.206 of
Title 10 of the Code of Federal Regulations (10 C.F.R. 5 2.206), in which he
requested that the U.S. Nuclear Regulatory Commission (NRC) impose immedi-
ate enforcement action against Rosemount for a knowing and intentional failure
to submit, as requir-d by 10 C.F.R. Part 21, a notice to the Commission that
" basic components supplied" to its customers " contained defects," as defined by
10 C.F.R. 6 21.3. On March 2,1993, the Petitioner sent a letter to the NRC
in which he stated, in part, that he "was requesting enforcement action against
Rosemount for failing to report defects as required by 10 C.F.R. Part 21," and !

i
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making "a simple request that [the NRC) investigate a potential cover-up and a
failure to report a defect in accordance with the requirements of 10 C.F.R. 21."
On March 28,1994, the Petitioner filed a second petition in which he requested
that the NRC inform all users of Rosemount il50-series pressure transmitters
and series 510 and 710 DU trip devices of "significant safety problems" iden-
tified in NRC Inspection Report 99900271/93-01 (which addressed principally
the NRC Staff inspection of Rosemount's Part 21 and Appendix B to 10 C.F.R.
Part 50 established programs), and that the NRC take " prompt and vigorous"
enforcement action against Rosemount for careless disregard of the reporting re-
quirements of Part 21. In a letter dated May 2,1994, the Petitioner reiterated his
request that the NRC take action to inform all users of Rosemount i150-series
pressure transmitters and series $ 10 and 710 DU trip devices of the "significant
safety problems" identified in NRC Inspection Report 99900271/93-01.

By letters dated February 2 and April 7,1993, in response to the Petition
of December 31.1992, and Letter of March 2,1993, the NRC Staff stated that
the request for immediate action was denied because the actions it had already
taken to address the problems with Rosemount transmitters were sufficient to
ensure that the problems did not constit.ite an immediate safety concern for any
nuclear power plant. The NRC Staff also stated in those letters that, as provided
by section 2.206, action would be taken on the petition within a reasonable time.
By letters dated April 25 and June 3,1994, in response to the Petitioner's letters
of March 28 and May 2,1994, the NRC Staff stated that the NRC inspection
report was included in the April 1994 publication of NUREG-0040,8 "which
is sent to all nuclear power plant licensees,"2 and that none of the identified
issues were considered significant enough to warrant immediate notification of
the nuclear industry.

In regard to the Petitioner's second request, "to take prompt and vigorous
enforcement action against Rosemount for careless disregard of 10 C.F.R.
Part 21 requirements," the Petitioner was informed in the April 25, 1994
letter, that "[t]he NRC will make its de'.crmin . tion as to enforcement action, |
[against Rosemount] should such enforcement action be warranted, following i

the enforcement conference " )
The Director of the Office of Nuclear Reactor Regulation (NRR) has granted

these petitions in part. Specifically, pursuant to the " General Statement of

' NURI.G-ONo. "tJcensee Contractor and Venda inspechon Status Report." is distnbuted to NRC.heensed
facehues, manufacturers, supphers, architecl<ngineer hrms. nuclear steam supply system supphers and is pubhcly
available at NRC public docunrut rooms, National Techrucal information Service (NTis). and through the
Governnrus Pnnting Othee (Gro) sales othee.

2 Subsequenity. NRC staff idennhed that NURI G-ONO was not dninbuted so "all nuclear power plani heensees"
as stated to the Peuuoner by lettet dated Apni 25,19N, because of an NRC siaff error that was made concerning
the NURE G-0NO distnbutwn process Therefore the NRC staff direcied in october 1994 that inspecuon Report
99900271/93-01 he sent to all power reactor hcensees and construcuon pernut holders. NRC Staff has venhed
that tte distribunon of the mspecuon reports was completed i
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Policy and Procedure for NRC Enforcement Actions"(Enforcement Policy),10
C.F.R. Part 2, Appendix C, a Severity Level 11 notice of violation was issued
to Rosemount on November 15, 1994. On the basis of the conclusions and ;

findir.gs in NRC Office of Investigations (01) Investigation Report 4-90-009,
dated November 12, 1993, in NRC Inspection Report 99900271/93 01, and

INRC Staff deliberations on a Rosemount presentation ofits relevant information
regarding the Rosemount pressure transmitter sensor cell oil loss problem during ,

the enforcement conference on June 23, 1994, the NRC Staff concluded that
Rosemount acted in careless disregard of Part 21 requirements and its own
procedures by failing to adequately evaluate or to inforan its customers of the
potential for degraded transmitter operation as a result of the oil loss problem.

Additionally, on October 11,1994, the NRC Staff received an unsolicited
kiter from Rosemount, dated September 28, 1994. In this letter, Rosemount
stated that it agreed with the NRC " views" expressed at the June 23, 1994
enforcement conference on the importance of Part 21. liowever, Rosemount
stated that it could not concur in the view that Rosemount acted in careless
disregard of NRC requirements by failing to adequately identify and report
potential defects in its Model 1153 pressure transmitters prior to December
1988. Rosemount attached a 40-page enclosure to its letter that takes exception
to a number of statements and conclusions delineated in the NRC inspection
report. These exceptions included Rosemount's position that early (1984) ,

transmitter failure mechanisms were never established as resulting from oil loss,
and the oil loss problem could have resulted from other factors unrelated to
transmitter design. Rosemount additionally disagreed with the position in the
inspection report that early nonnuclear-grade Model 1151 transmitter failures
should have made Rosemount aware of a potentially generic problem affecting ]
its nuclear. grade transmitters.$ Further, Rosemount disagreed with the portion ;

of the inspection report that identifies the time that Rosemount began to track {
field returns of failed transmitters.

The Staff reviewed the information in the Rosemount letter and determined
that the letter did not provide new information or arguments that would cause |
any change in the Staff's position. 'the inspection report and the 01 investi-
gation identified numerous instances where problems with transmitters impli- |
cating the transmitter design, manufacturing, or test processes were brought to |;

'

Rosemount's attention but were not properly addressed by Rosemount for their
generic or common-mode failure implications. The Staff concluded that Rose-

.

mount failed to address these generie or common-mode failure implications, l

initially because it improperly dispositioned the failures as random rather than |
!

l
8 Dunng this particular penod of tmm. the scusor cell for both Model 1851 nonnuclear-grade transnuners and

Models !!$2 and 1153 nuclear grade transnutters were manufactured in the same produchon hne. unlmng the
same manufactunng and producuon hne process controls. .
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using available information to identify deviations that clearly,in the Staff's view,
represented a common-mode failure potential. Despite having, as the OI investi-
gation identified, multiple examples of transmitter failures and several members
of the Rosemount staff convinced that the failures were a result of manufactur-
ing problems common to all the transmitter sensor cells, Rosemount failed to
inform NRC licensees of the deviation.' The Staff concluded that Rosemount's
knowledge of this deviation, coupled with its failure to inform licensees, con-
stituted careless disregard for the requirements of Part 21.

II. IIACKGROUND

Since the mid-1980.,, the NRC Staff had been aware of several potential prob-
lems with Rosemount Models 1152,1153, and 1154 transmitters (ll50-series
transmitters). In 1987, the NRC conducted an inspection at Rosemount because
of a potential generic problem concerning degraded transmitter operation asso-
ciated with contaminants in sensor cell oil, a condition referred to as " latch-up"
identified in the early 1980s. During the same period that Rosemount was trying
to resolve the latch-up problem, another sensor-cell-related problem was iden-
tified that also caused degraded transmitter operation. The second problem in.
solved transmitter sensor-cell oil loss, which was not readily detectable because
the sensor cell was sealed inside the transmitter. Rosemount pressure transmit-
ter sensor-cell oil-loss problems in nuclear applications occurred in a number of
instances and at varying frequencies from 1984 on, indicating a potential generic
problem with the transmitters. Rosemount nevertheless treated each licensee or
Rosemount-identified oil-loss problem as an isolated occurrence, and handled
the problems essentially on an individual basis as they arose. Although Rose-
mount indicated to the NRC Staff and licensees that the failures resulting from
oil loss appeared to be random and unrelated to any rencric problem with Rose-
mount i150-series transmittern, the Staff nevertheless issued NRC Information
Notice 89-42, " Failure o Rosemount Models 1153 and i154 Transmitters," onr

April 21,1989, to alert licensees to this potentially generic problem. On May
10, 1989, Rosemount issued the first of four technical bulletins in which it
discussed loss of oil in its pressure transmitters. The NRC Staff continued to
monitor the oil-loss problem and discuss the potentially generic problem with
Rosemount and the industry.

The NRC Staff remained concerned that the transmitter oil-loss problem
did not appear to be isolated, as Rosemount had been informing licensees,

d As defined in 10 C F.R 5 213, deviauon means a departure from the techmcal requirements included in
a procurement document. He BJenufted oil-loss problem was considered a devianon tecause memor-rell oil
loss caused Rosemount trammetters to depart from techmcal performance specifications that were dehneated in
Rosemount product data sheets.
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Therefore, on March 9,1990, it issued Bulletin 90-01, " Loss of Fill-Oil in
Transmitters Manufactured by Rosemont," to ensure that all licensees were
adequately informed about the problem and would take appropriate corrective
action. After obtaining additional information, the Staff issued " Supplement I
to Bulletin 90-01" on December 22,1992.

In February and March 1993, NRC Staff performed an inspection at Rose-
mount On March 4,1994, the Staff issued Inspection Report 99900271/93-01,
in which it identified an apparent violation of Part 21 regarding the transmitter
oil-loss problem and asked Rosemount to participate in as enforcement confer-
ence on the matter. In the report, the Staff also identified several other violations
of Part 21 and several nonconformances regarding Appendix B to Part 50. On
June 23,1994, an enforcement conference was held at NRC headquarters in
Rockville, Maryland.

III. DISCUSSION

On the basis of the evidence developed during the investigation Oi de-
termined that two allegations were partially substantiated. Regarding the first
partially substantiated allegation, O! determined that Rosemount presented in-
complete and inaccurate information to the NRC during a public meeting on
April 13,1989, However, the evidence developed during Ol's investigation did -

not substantiate that this presentation of incomplete and inaccurate information
was deliberate. Although the NRC Staff recognized that the inaccurate and in-
complete statements made to the NRC during the public meeting on April 13,
1989, were not deliberate, it had substantial concerns about this matter and em-
phasized to Rosemount in the letter of November 15, 1994, that the submittal
of inaccurate and incomplete information to the NRC is unacceptable and that
the NRC expects all licensee and vendor communications to be complete and
accurate and to properly reflect situations that could have implications for public
health and safety.

Regarding the second partially substantiated allegation,01 determined that
Rosemount acted with careless disregard when, in violation of Part 21, it failed
to adequately identify and report a deviation regarding sensor-cell oil loss that
was known to Rosemount staff and to inform its customers of the problem.

This violation was of concern because Rosetnount did not fulfill its basic
10 C.F.R. 6 21.21 responsibility of " informing the licensee or purchaser of the
[ transmitter oil-loss] deviation in order that the licensee or purchaser may cause
the deviation to be evaluated unless the deviation has been corrected." Rose-
mount was aware that its manufacturing processes and testing were causing
and allowing slow-leaking sensor cells to be used in nuclear transmitters, but
Rosemont did not apprise NRC licensees of those circumstances. Although the
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different causes of the oil-loss problem were known to the Rosemont staff, that
information was not accurately or completely transmitted to individual licensees
for their use in performing an evaluation pursuant to Part 21. As a result, the
licensee Part 21 evaluations that were performed with the information that was
provided to them by Rosemount did not en ompass all of the known circum-
stances surrounding the oil-loss problem. The objective evidence indicated that
Rosemount field service staff became concerned after the discovery of several
transmitters with degraded operation that exhibited oil loss at one NRC-licensed

,

facility in 1984. Additional instances of oil loss in the nuclear transmitters con- '

tinued to be documented by Rosemont between 1984 and 1988. It appeared to
the NRC Staff that Rosemont's emphasis was on correcting the manufacturing
and testing weaknesses that allowed degraded transmitter operation due to oil ,

loss without much consideration of candidly informing NRC licensees of the
potential for degraded operation of Rosemont transmitters installed in safety-
related applications at NRC-licensed operating nuclear power plants. Between
1984 and 1988, Rosemont received many of the failed units from its nuclear
customers, performed failure analyses, and determined that the degraded opera-
tion of these units was caused from sensor-cell oil loss. Despite these numerous
indications of potential problems with the Rosemont Model 1152,1153, and
1154 transmitters, Rosemont failed to comply with Part 21 requirements and
its own internal policy and procedure and inform its customers of the potential
problem in a timely fashion. He NRC inspectors concluded, partly on the basis
of Rosemount internal memoranda, discussions with past and present Rosemount
staff, and correspondence between Rosemount and licensees, that weaknesses
in Rosemount's Part 50, Appendix B quality assurance (QA) program and the
reluctance of Rosemount managers to be candid in their communications with
customers contributed to Rosemount's failure to promptly inform customers of
the oil-loss problem. If Rosemount had established effective measures to ensure
that conditions adverse to quality, such as failures, malfunctions, deficiencies,
deviations, and nonconformances, were promptly identified and corrected, Rose-
mount management could have seen the developing trend of degraded transmit-
ter response caused by inadequate or inconsistent controls over the sensor-cell
manufacturing process. Rosemount did not begin to inform its nuclear power
plant customers, as required by Part 21 and its own procedures, of the deviation
regarding the oil-loss problem until December 1988. The NRC Staff believes
that Rosemount's failure to take action between 1984 and 1988 - as a result of
its failure to avail itself of the multiple opportunities to recognize the generic im-
plications of sensor-cell oil loss in its 1150-series transmitters, repeated failure
to recognize the problems identified by experienced Rosemount personnel, and
the reluctance of Rosemount personnel to allow candid communications with
customers of the circumstances surrounding the deviations - reflects careless
disregard of the requirements of Part 21.
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In summary, the NRC Staff concluded that the failure of Rosemourt to
provide timely and complete notificatien of NRC licensees in the more than
4 years that the company was aware, or should have been aware, of the problem
indicates a careless disregard of the reporting requirements of Part 21, In
accordance with the Enforcement Policy, Supplement VII, section C.5, the failure
either to perform an adequate Part 21 review or to inform Rosemount customers
about the problem would be classified as a Severity Level III violation. However,
in accordance with section IV.C of the Enforcement Policy, the severity level
was increased to Severity Level 11 because of the careless disregard of Part 21
by the Rosemount nuclear department management between 1984 and 1988. No
civil penalty was proposed because the Staff had not found that the requirements
of 10 C.F.R. 6 21.61 for issuance of a civil penalty - that a director or
other responsible officer knowingly and consciously failed to provide the notice
required by 10 C.F.R. 6 21.21 - have been met in this case.

IV. CONCLUSIONS

The Petitioner's requests were granted, in part, and denied, in part, as
discussed herein. As provided in 10 C.F.R. 5 2.206(c), a copy of this Decision
will be filed with the Secretary of the Commission for the Commission's review.

FOR TiiE NUCLEAR
REGULATORY COMMISSION

William T. Russell, Director
Office of Nuclear Reactor

Regulation

Dated at Rockville, Maryland,
this 15th day of December 1994.

I
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

William T. Russell, Director i

!

In the Matter of Docket Nos. 50-498
50-499

HOUSTON LIGHTING AND
POWER COMPANY

(South Texas Project, Units 1 and 2) December 20,1994

The Director of the Office of Nuclear Reactor Regulation grants in part and !
denies in part a petition submitted pursuant to 10 C.F.R. 6 2.206 by Mr. Thomas *

J. Saporito (Petitioner) requesting action with regard to the South Texas Project
,

|,

(STP), Units I and 2, of the llouston Power and Lighting Company (HL&P or !

the Licensee). )
Petitioner requested the NRC to issue civil penalties against the Licensee

and/or Licensee management personnel at STP for discrimination. This request
has been granted insofar as the NRC on October 26, 1994, issued HL&P a
Notice of Violation and Proposed Imposition of Civil Penalty in the amount of
$100,000 for a violation of 10 C.F.R. 5 50.7.

With regard to the Petitioner's request for the NRC to institute a show-cause
action pursuant to 10 C.F.R. 6 2.202 to modify, suspend, or revoke HL&P's
NRC operating licenses authorizing the operation of STP, Units 1 and 2, and
that the NRC take appropriate actions to cause the immediate shutdown of the
two reactor cores at STP, the Director finds that the Petitioner has not raised

lsubstantial health or safety issues in the petition and denies those portions of
the petition.

,

|

|

,
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DIRECTOR'S DECISION UNDER 10 C.F.R. 6 2.206

L INTRODUCTION

On May 5,1993, Mr. Thomas J. Saporito, Jr. (the Petitioner) filed a petition
with the U.S. Nuclear Regulatory Commission (NRC) pursuant to 10 C.F.R.
I 2.206. He Petitioner requested that the NRC institute a show-cause proceeding
pursuant to 10 C.F.R. 5 2.202 to modify, suspend, or revoke the Houston
Lighting & Power Company's (IIL&P's or the Licensce's) NRC operating
licenses authorizing operation of South Texas Project (STP), Units I and 2; that
the NRC initiate appropriate actions to cause the immediate shutdown of the two
reactor cores at STP; and that the NRC issue civil penalties against the Licensee
and/or License; management personnel at HL&P's STP. The specific requests
were based on fourteen alleged managerial, security, and human performance
problems at STP.

On July 8,1993, Thomas E. Murley, then Director of the Office of Nuclear
Reactor Regulation, informed the Petitioner that the petition had been referred to
this Office for action pursuant to section 2.206 of the Commission's regulations
and that the Petitioner's request for the immediate shutdown of the STP units was
denied. He also informed the Petitioner that the NRC would take appropriate
action within a reasonable time regarding the Petitioner's request. -

My Decision in this matter follows.

IL BACKGROUND

%e Petitioner asserts as grounds for the request that there is no " reasonable
assurance" of safe operation of STP, because the NRC has referred four cases of
discrimination against whistleblowers to the U.S. Department of Justice (DOJ)
and DOJ is seeking indictments against Licensee officials for retaliation against
the whistleblowers; the Licensee's actions against workers have instilled a
" chilling effect" at STP: the Licensee's physical plant nuclear security program is
of questionable effectiveness; the NRC Inspector General found that the process
used to justify the terminations of three former STP employees was prejudicial
to them; and NRC investigators found that management was aware that these
workers had made allegations to "Speakout" and/or to NRC officials; Licensee
officials may be held liable for allegedly misleading the NRC about certain
security-related matters; the Licensee's failure to reduce a huge maintenance
backlog has led to repeated human errors and equipment failures; the Licensee
maintains an autocratic, vindictive management team at STP, which has further
instilled a chilling effect; the Licensee has twelve U.S. Department of Labor
(DOL) discrimination cases pending regarding alleged retaliatory actions taken
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at STP; the Director NRC Of0cc of Investigations (OI), stated that if the NRC
cannot rely on the Licensee to be truthful or candid then there is a major safety
issue; a former security supervisor at STP has stated that "nobody wanted to
hear that there were any problems"; the NRC Chairman has stated that the NRC
has become much more aggressive in pursuit of utilities that retaliate against
whistleblowers; the Director OI, has said that he has no qualms about referring
a case of alleged utility wrongdoing to the Department of Justice; the NRC is
investigating allegations that the Licensee has used surveillance devices to spy
on employees, and possibly NRC resident inspectors, at STP; and on March
30,1993, a Licensee executive was involved in an incident that appears to be a
form of intimidation.

III. DISCUSSION

A. Enforcement Action Based on Discrimination

The Petitioner asserts that IIL&P's employment actions against himself and
three other individuals are violations of 10 C.F.R. 9 50.7. 'Ihe Petitioner, and
the three other individuals were employed at South Texas Project when they
raised safety concerns and were subsequently terminated.

01 began an investigation to review the circumstances surrounding the
termination of plant access to the Petitioner after he had made allegations
to the NRC. OI concluded that the Licensee was inconsistent in adjudicating
access authorization decisions. Furthermore, Of concluded that the managers
involved in the decision to revoke the Petitioner's unescorted access to STP were
prompted by his having made allegations to the NRC. DOL is reviewing the
Petitioner's case. On June 30,1992, the District Director of the Wage and liour
Division of the DOL found that the Petitioner had engaged in a protected activity
and that the action against him constituted a violation of section 210 (now
section 211) of the Energy Reorganization Act of 1974, as amended. HL&P has
appealed this decision and a hearing will be held before a DOL Administrative
Law Judge. The NRC had not taken enforcement action on the Petitioner's case
earlier because it was waiting for a decision by DOL. NRC understands that the
DOL hearing has been postponed. Therefore, NRC proceeded with enforcement
action based on the conclusions of the OI investigation. On October 26,1994,
the NRC issued HL&P a Notice of Violation and Proposed Imposition of Civil
Penalty in the amount of $100,000 for a violation of section 50.7 (Enforcement

Action 93-056 (EA 93-056)). NRC took this action in accordance with the
" General Statement of Policy and Procedure for NRC Enforcement Action,"
Appendix C to 10 C.F.R. Part 2. The NRC has allowed HL&P to defer payment
of the civil penalty and response to the Notice of Violation until 30 days after
the decision of the DOL's Administrative Law Judge. NRC also asked HL&P
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to submit (1) a descrip'. ion of the current duties of the managers involved; (2)
an explanation of why th: NRC can have confidence that IIL&P will ensure
an environment that is free from harassment, intimidation, and discrimination;
and (3) an explanation of why the NRC can have confidence that the managers
involved will comply with NRC requirements if they are involved in NRC-
licensed activities in the future. The Licensee is required to respond to this
request by December 25, 1994. The NRC considered the violation to be a
Severity Level 11 violation, because the discrimination involved managers whose
positions were above first-line supervisors. NRC issued EA 93-056 to send a
strong message to the Licensee that discrimination by liL&P management will
not be tolerated.

The NRC also issued Demands for Information to the managers involved.
'Ihese managers are no longer affiliated with STP and are not involved in NRC-
licensed activities. Herefore, no immediate action by the NRC is necessary
to ensure continued safety at STP, NRC will take appropriate action against
the managers, if necessary, after reviewing their responses to the Demands for
Information.

He NRC is reviewing the cases of the three other individuals and these
cases are also pending with DOL. NRC will consider further enforcement action I

against liL&P or individual employees of liL&P after doing a thorough review
of these cases. ,

!

II. Intimidation and Chilling Effect j

The Petitioner asserts that the actions against the three other individuals
instilled a pervasive " chilling effect" at STP, dissuading other workers from |

voicing safety concerns.
'

The NRC is committed to ensuring that the programs through which em-
ployees can voice safety concerns are responsive and nondiscriminatory. The
program at South Texas, in particular, has been thoroughly inspected. In April
1993, the NRC conducted a diagnostic evaluation team (DET) inspection at
South Texas while the units were shut down for various problems found by NRC
and the Licensee. A DET is a broadly structured evaluation to assess overall
plant operations and the adequacy of the Licensee's programs for supporting
safe plant operation. He DET for South Texas was the result of an apparent
decline in performance and a need for NRC managers to have more information
to make an informed decision on performance. One of the issues that the team
investigated was the effectiveness of the employee concerns program. De team
found that employees perceived that the program did not always protect the
alleger's identity and that management was not always interested in employee
concerns, as demonstrated by the lack of resuks. However, the team did not de-
tect any reluctance by employees to report issues perceived as immediate safety
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concerns. De NRC required the Licensee to address the effectiveness of its4

employee concerns program as a condition of NRC approval for restart of either
unit. After the DET inspection, the Licensee replaced the South Texas program,
which was formerly called "Speakout," with a new employee concerns program, ,

the Nuclear Safety and Quality Concerns Program (NSQCP). D I icensee has
taken several steps to make employees feel more comfortable using >he new pro-
gram including: increasing confidentiality, hiring an employee advocate, and

| holding meetings between employees and management to encourage employees
to raise concerns. NRC inspected the facility again in December 1993 (Inspec-.

tion Report 93-52, January 24, 1994). His inspection began on the day that
Speakout was replaced with the new program. The inspectors found that em-
ployees still expressed some reservation about the confidentiality of the program.
However, most employees who expressed fear of harassment and intimidation
based their opinions on rumors, or newspaper articles, rather than on direct ev-
idence. The inspectors found that senior managers were taking strong measures
to improve employee comfort in bringing forth concerns. In May 1994, NRC
did a followup inspection and found that the revised program addressed the
deficiencies described in previous inspections and that Licensee managers were
promoting the new program and were committed to its success (Inspection Re-
port 94-21, June 6,1994). De inspectors interviewed approximately thirty STP
employees, with emphasis on employees who had previously submitted nuclear ,

safety concerns to the Speakout program. They found that virtually all of the
employees would submit nuclear safety concerns either to their supervisor or to
the NSQCP, Overall, the inspections showed that the new managers and revised
program have made progress in resolving any " chilling effect" that may have
been present at STP.

The Petitioner also asserts that the management team at STP is " autocratic and;
vindictive," instilling a " chilling effect" at STP, The DET reviewed management
and organizational issues at STP during its inspection in April 1993 and
found the management and organization weak, with ineffective management
direction and oversight, poor use of support and resources, weak communications

,

and teamwork, ineffective corrective action processes, ineffective use of self-
,

assessment and quality oversight, and inadequate information systems. While
the team did not specifically 6nd a " chilled" work force, it found the weaknesses,

discussed above to be in themselves significant. The NRC has determined that
the Licensee may not have always wanted to hear bad news and that managers
ineffectively addressed problems and issues found by plant personnel through
quality assurance self. assessment. In May 1994, the NRC did a followup
inspection to evaluate improvements by the Licensee managers in finding
pursuing, and correcting plant problems. He inspectors found that several
initiatives by plant management to improve plant performance were effective.
These included: the addition of a second supervisor for each maintenance crew,

381



a revised station problem report process, an operations work control group, and
the implementation of the technical support engineering group. The inspectors
also reviewed management self-assessments and assessments performed by the
independent assessr nt organization and found these to be adequate. He
inspection report cd a that

a significant change in plant cuhure was clearly underway thmughout the organization. The
attitude expressed by virtually all interviewees was that senior snanagement encouraged
ownership of probierns and expected plant personnel to idenufy and correct problems in
a quality manner. There did not a,npear to be a reluctance on the part of operators and
rnaintenance personnel to raise concerns to management as had apparently existed in the
past.

Inspection Report 94-20, at 13.
'

Although the NRC has not reviewed the management style at STP, the
findings of the DET gave the NRC sufficient information to address the problems
in SW management that had reduced the effectiveness of programs designed to

- implement the findings and recommendations of plant staff. Inspections since the
DLT indicate that plant management has taken steps to ensure that an atmosphere
exists in which employees can raise concerns. Therefore, the NRC does not
have a reason to suspect that the current management style instills a pervasive
" chilling effect" at the facility. De information provided by the Petitioner givesd

the NRC no new information and does not provide an adequate basis for the
request.

The Petitioner asserts that the work force was intimidated by an incident that
'

occurred on March 30,1993, involving a Licensee executive. The Licensee's<

executive encountered several labor union protesters distributing leaflets on
llL&P's property. According to a newspaper article, he became enraged,
drove into the plant, summoned several armed guards and returned to the

,

gate area where he ordered the guards to photograph the protesters and/or
employees who took leaflets. The NRC Region IV office reviewed the incident
in question. Rese leaflets were designed to inform labor union members that
HL&P employed non-union labor from out of state during the current outage.
Security guards were dispatched to the scene to ask the protesters to leave
HL&P's property. NRC determined that the executive's actions were not a
violation of Title 10 of the Code of Federal Regulations and do not raise a
significant health and safety issue. The newspaper article referenced by the
Petitioner does not reveal any health and safety issues.

The Petitioner asserts that there have been allegations that the Licensee has
used surveillance devices to spy on employees and NRC resident inspectors at
the STP nuclear station. The NRC investigated the various allegations. In April
1993, OI performed a sweep of the resident insucciors' offices and found no
surveillance devices. This allegation was found to be groundless. The NRC
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Inspector General investigated the allegation of spying on HL&P employees
and has found no evidence to support this allegation. Therefore, this issue is
considered closed for the NRC.

In summary, the Staff has reviewed the Petitioner's concerns regarding
intimidation of plant employees and has determined that the Petitioner does
not raise a significant health or safety issue.

C. Referrals to Other Government Agencies

ne Petitioner assetts that the Licensee can no longer provide reasonable
assurance to the NRC that STP will be safely operated because the NRC has
referred four cases of whistleblower discrimination to DOJ. The Petitioner also
asserts that the Licensee has twelve DOL discrimination cases pending as a
result of alleged retaliatory actions taken at STP.

Referrals to DOJ do not necessarily indicate challenges to the public health
and safety. Consistent with the Memorandum of Understanding Between the
Nuclear Regulatory Commission and the Department of Justice (53 Fed. Reg.
50,317 (Dec.14,1988), hereafter "MOU"), the NRC will refer cases to DOJ
when the Staff suspects criminal wrongdoing. Such referral to the DOJ does
not prevent the NRC Staff from taking action to safeguard the public health and
safer <. If the NRC concludes that immediate action is required to protect the .

public health and safety, it will proceed with such action as is necessary to abate
!the immediate problem and then notify the DOJ. Upon learning of the alleged

discrimination in the four cases mentioned above, the NRC investigated and
found that, although the alleged chilling effect did not present an immediate
threat to public health and safety, these cases indicated that the Licensee's
employee concerns program (Speakout pmgram) was ineffective. De NRC
required IIL&P to address the effectiveness of the Speakout program before
restarting either unit from the extendeel or.tage in 1993. This decision is
documented in Supplement 2 to the Confirmatory Action Latter of October 15,
1993. I

he Petitioner does not give an adequate basis for maintaining that the
" Licensee can no longer provide reasonable assur .nce for the safe operation"
of the facility as a result of a referral to DOJ. The Petitioner cited a newspaper I
article (Houston Chronicle, March 28,1993) as the reference for this allegation.
The article gives NRC no additional facts and does not provide an adequate
basis for the request.

In accordance with the MOU between the Department of Labor and the
NRC (47 Fed. Reg. 54,585 (Dec. 3,1982)), DOL advises the NRC of the
status of pending cases. The NRC reviews DOL filings and decisions and
may take enforcement action based on DOL decisions if the NRC has not
conducted its own investigation. DOL discrimination cases as a result of alleged

i
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retaliatory actions are not, in themselves, evidence of improper condeet sufficient
tojeoparpize nuclear safety. The fact that a discrimination case is pending before
the DOL does not prohibit the NRC from taking any immediate enforcement
action that it believes is necessary.

The NRC takes alleged retaliatory action and discrimination by licensees
seriously and has taken enforcement action against the Licensee for one of these
cases. (See Section III.A. above) NRC may take further enforcement action as it
completes its own investigation of the remaining cases. The Staff has concluded
that the 90L filings and DOJ referrals do not raise a significant health or safety
issue.

D. Submission of Misleading Information to the NRC

De Petitioner asserts that there has been an allegation that the Licensee
misled the NRC concerning security-related matters. The Petitioner alleges that
STP officials may have misled the NRC about power failures that disabled
parts of a security intrusion detection field. The NRC received allegations
about this event and reviewed this issue as part of a safeguards inspection
at South Texas Project in August 1991. The inspectors determined that the
Unit 2 perimeter and vital area alarms were inoperable, because both primary
and backup power sources we,e rendered inoperable on March 9,15, and 21,
1991. The inspectors found that the power failures lasted from a minimum of
2.0 minutes to a maximum of 2 hours and 50 minutes. However, contrary to
allegations, compensatory measures were taken within 10 minutes. The Licensee
did operational tests of the alarms at the time of power restart, but did not do
functional tests, as required by the Physical Security Plan. The NRC issued a
Severity Level IV violation for failure to conduct functional testing. OI reviewed
the case to determine if the Licensee had misled the NRC regarding these power j

failures. In September 1991,01 closed its investigation after determining that
'

the Licensee committed no wrongdoing. The Petitioner gives no additional facts
other than those already known by the NRC and does not present a substantial
health or safety issue that would call into question the continued safe operation
of STP.

E. Maintenance llacklog

%e Petitioner asserts that the Licensee failed to reduce a " huge maintenance
backlog" of corrective work that has led to repeated human errors and equipment
failures. In its April 1993 inspection, the DET reviewed the maintenance backlog
in detail and found that the work control process at STP was inefficient and
manpower-intensive, which contributed to the poor material condition of the
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plant. However, the inspectors found no instances of equipment failure that
could be attributed to delayed maintenance. The DE'I s findings are documented
in a report of June 10,1993.

NRC discussed the maintenance backlog in a supplement to the Confirmatory
Action Letter of May 7,1993, as an issue that had to be addressed before

- restarting either unit. Since the DET inspection, the Licensee has developed
a management plan to reduce the backlog. He Licensee developed a new
classification system for service requests to improve productivity. The Licensee
also developed the Maintenance Rover Work Program to improve the timely
resolution of low-priority service requests that did not require detailed work
planning. The NRC reviewed these corrective actions and considers them good
initiatives. The Licensee significantly reduced the Unit I and common service
request back!og from approximately 3000 at the beginning of 1993 to %I
service requests prior to restart in February 1994. Unit 2 had a backlog of
615 service requests prior to its restart in May 1994. In January 1994, NRC
did an inspection to determine the effectiveness of the Licensee's efforts to
reduce and maintain an acceptable maintenance backlog. The inspectors found
that the Licensee was quickly addressing high-priority work. The inspectors
concluded that, with the current maintenance programs in place, the Licensee
should be able to keep the service request backlog manageable. The backlog as
of October 31,1994, was 717 service requests for Unit I and common, and 433 ,

for Unit 2. The inspectors also reviewed the service request backlog to ensure
that maintenance activities that were deferred did not compromise the reliability
of safety related equipment. Hey concluded that the maintenance actions that
are deferred have adequate technical basis for such deferral. Therefore, the
Licensee has sufficient control of its maintenance program to ensure that safety- !
significant repairs are completed in a timely manner. Inspection Report 94-20, |

June 10,1994, includes a discussion of the NRC's evaluation of the service i
request backlog. The inspectors concluded that the Licensee was maintaining
control of service request backlog levels and had taken sufficient actions to
control the backlogs in tlie foreseeable future.

The Petitioner refers to a newspaper article (Houston Chmn!cle, March 28,
1993) which gives no additional facts other than those already known by the
NRC and does not provide an adequate basis for the request. In summary, the
Petitioner does not present a substantial health or safety issue that would call
into question the safe operation of STP.

F. Effectiveness of the Physical Security Plan

he Petitioner asserts that the Licensee's physical plant nuclear security pro-
gram is of questionable effectiveness because a simulated terrorist team was able
to penetrate the vital area of STP during a training exercise in 1992 as cited
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in a newspaper article (Houston Chronicle, March 28, 1993). The Licensee
had an NRC-approved training and qualification plan in effect and was con-
ducting training in compliance with that plan when the incident occurred. One
purpose of training is to find weaknesses in personnel, tactics, and procedures.
The training revealed one security exercise weakness for which the Licensee
took corrective actions. During an operational safeguards response evaluation
(OSRE) conducted in January 1993, the Licensee sucussfully demonstrated its
capability to protect against a design-basis threat. The OSRE team documented
its conclusions in an OSRE report of March 17,1993.

The NRC conducts OSREs to evaluate a licensee's ability to protect against
the design-basis threat of radiological sabotage and to ensure that the safeguards
measures do not adversely affect the safe operation of the plant. The OSRE team
was established to do reviews to help resolve generic safeguards issues and to
evaluate the twenty-eight sites where the regulatory effectiveness review team
had not observed contingency drills. STP was one of these sites. The OSRE
team consists of a nuclear engineer, safeguards specialists from the Office of
Nuclear Reactor Regulation and NRC's regional office, the resident inspector,
and active-duty U.S. Army Special Forces personnel acting in a support and
advisory role under an interagency agreement.

The OSRE team at S'IP noted in the March 17, 1993 report the overall
soundness and use of response capabilities and the rapid, intense, and generally ,

effective execution of the security strategy by the total response force. These
findings were based on discussions with security force members and observations
of response force drills and critiques. The OSRE team found no significant
deficiencies and found a high level of safeguards effectiveness at STP. The j

newspaper article referred to above by the Petitioner gives no additional facts
other than those already known by the NRC and does not provide an adequate1-

basis for the request. The Staff has concluded that the issues raised concerning !

the security program have been satisfactorily addressed by the Licensee an-d are I
Inot significant to health and safety.

G. Request for Institution of Proceedings Under Section 2.206'

The Petitioner requests that the NRC initiate a show-cause proceeding to
4

revoke, modify and/or suspend South Texas Project's operating licenses. The
institution of proceedings in response to a request for action under 10 C.F.R.
12.206 is appropriate only when substantial health and safety issues have been
raised See Consolidated Edison Co. of New York (Indian Point, Units 1,2, and
3), CLI-75-8, 2 NRC 173,176 (1975), and Arizona Public Service Co. (Palo
Verde Nuclear Generating Station, Units I,2, and 3), DD-92-1, 35 NRC 133,
143-44 (1992). The allegations contained in the instant petition do not saise
substantial health and safety issues that would justify revoking, suspending, or
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modifying the South Texas licenses.- Accordingly, I have concluded that no
T adequate basis exists for initiating a proceeding as requested by the Petitioner.

IV.1 CONCLUSION -

De NRC Staff has reviewed the basis and justification stated to support the
Petitioner's request that the NRC institute a show-cause proceeding pursuant
to 10 C.F.R. 5 2.202 to modify, suspend, or revoke HL&P's NRC operating -

(licenses authorizing the operation of South Texas Project Units 1 and 2,'and
that the NRC take appropriate actions to cause the immediate shutdown of the
two reactor cores at South Texas Project. He Staff finds that no adequate L
hasis ' exists for granting the Petitioner's request for immediate shutdown of .
South Texas Project, Units 1 and 2, or for a proceeding to show cause why
the operating licenses should not be modified, suspended, or revoked, as no

1 substantial health or safety issues have been raised by the petition. De Petitioner '
;also requested that the NRC issue civil penalties against the Licensee and/or '
- Licensee management personnel at HL&P's South Texas Project. This reques:
Thas been granted insofar as the NRC.has issued a proposed civil penalty to
4HL&P for a viola: ion of section 50.7.

- A copy of this Decision will be filed with the Secretary of the Commission
for review in accordance with 10 C.F.R. 5 2.206(c). De Decision will become

-

final action of the Commission twenty-five (25) days after issuance unless the
Commission,'on its own motion, institutes review of the Decision within that

- time.
P

FOR THE NUCLEAR
REGULATORY COMMISSION ;

!

William T. Russell, Director i
'

Office of Nuclear Reactor
Regulation

Dated at Rockville, Maryland, j<

this 20th day of December 1994. j
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ARIZONA PUBLIC SLRVICS COMPANY
E REQUEST IUR AGION; DIRECTOR'S DECISION UNDER 10 C FR. 52.206; Docket Nos. 50528, .i

| 54529. 54530; DD 94 8, 40 NRC 127 (1994)

| BATTELLE MFMORIAL INSTITtTTE COLUMBUS OPERATIONS
|

REQUEST IUR ACTION; DIRECTOR'S DECISION UNDER 10 CER 12.206; Docket No. 7008;-
,

j
.

DD-94-il,40 htC 359 (1994)

| ' CAMEO DIAGNOSTIC CENTRE, INC.
ENFORCEMENT; DECISION (Granting NRC StafY Motion fe; Summary Disposinopr. Docket No.!

'

30 29567-CisP (ASLBP No. 9448641-CivP) (Dyproduct Matenal Ucense No. 20 27908-01) (EA
93405); LSP 94-34. 40 NRC 169 (1994)

CAROLINA POWER AND UGFIT COMPANY, et al
i REQUEST POR ACTION, DIRECTOR'S DECISION UNDER 10 C F R. 52 206; Docket Nos. 50 325,
! $4324; DD-94-9, 40 NRC 159 (1994)

| CHEMETRON CORPORATION
| MATERIALS LICENSE AMENDMENT; MEMORANDUM AND ORDER (Request for Hearing);
' Docket No. 40'872&MLA (ASLBP No. 9&695 03-MLA) (Source Maienal Ucense No. SUB 1357);
!. LBP 9420, 40 NRC 17 (1948)

MATERIALS UCENSE AMENDMENT; MEMORANDUM AND ORDER (Motion to Disnuss

Proceedinsk Oocket No 40-872&MLA (ASLHP No. 9469543-MLA) (Source Material Ucense No.
j. SUD-1357); LDPM30, 40 NRC 135 (1994)

j '. DR. JAMLS E. BAUER
! ENFORCEMENT; MEMORANDUM AND ORDER (Ruling on Prediscovery Dupositive Motions);
I Docket No. IA-94-Oli (ASLBP No. 94496 05-EA); LBP-9440, 40 NRC 323 (1994)
| ENERGY FUELS NUCLEAR. INC.
i MATERIALS LICENSE AMENDMENT; MEMORANDUM AND ORDER (Petition for licanng);

f Docket No 40'8681 MLAJ (ASLBP No. 94493-02-MLA-3) (Source Masenals Ucense No.
! SUA 1358); LBP-94-33, 40 NRC 151 (1994)

[ REQUEST 10R ACTION, D;RECTOTS DECISION UNDER 10 C F R. 5 2.206; Docket No. 40 8681

| (Ucense No. SUA-1358); DD-94-10,40 NRC 353 (1994)
' GEORGIA POWER COMPANY, et al.
I OPLRATING UCENSE AMENDMENT; MEMORANDUM AND ORDER; Docket Nos. 50-424-OLA 3,
{ 50-425-OLA 3. CLI 94-15. 40 NRC 319 (1994)

( OPERATING LICENSE AMENDMENT; MEMORANDUM AND ORDER (Motion to Accept Additional
Factual Basist Docket Nos. 50-424-OLA-3, 50-425-OLA-3 (ASLBP No. 93 67101-OLA-3) (Re:*

| Ucense Amendarnt; Transfet to Southern Nuclear); LBP-94-22,40 NRC 37 (1994)

| OPERATING IJCENSE AMENDMENT; MEMORANDUM AND ORDER (Deposition of Mr. Bil!
* Shipman); Docket Nos 50-424-OLA 3, 50-425-OLA 3 (ASI BP No. 93-67141-OLA-3) (Re: Ucense
| Amendment; Transfer to Southern Nuclear); LBP-94-24, 40 NRC 83 (1994)
{. OPERATING LICENSE AMENDMENT: MEMORANDUM AND ORDER (Staff Responses to
| Intervenor's First Request for Adnussions, Second Sei of Interrogatories); Docket Nos. 50 42&OLA 3,
i 50 425-OLA 3 (ASLDP No. 93-671-01 OLA 3) (Re: Ucense Amendment; Transfer to Southern
i Nucleark LBP.94 26,40 NRC 93 (1994)

OPERATING LICENSE AMENDMENT; MEMORANDUM AND ORDER (Denying Motion to Accept
Addsbonal Factual Basist Docket Nos. 50-424-OLA 3. 50 425 OLA 3 (ASLBP No. 93-671 Ol OLA-3)
(Re. License Anendment; Transfer to Southern Nuclear); LBP 94 27,40 NRC 103 (1994)
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CASE NAME INDEX

OPERATING LICENSE AMENDMLNT; MEMORANDUM AND ORDER (Mocon for Reconsideranon:
Adnussions; Second Order); Docket Nos. 50 424 OLA 3, 50-425-OLA-3 (ASLBP No.
9k67101 OLA-3) (Re; License Anrndnent; Transfer to Southern Nuclear); LBP 94-31,40 NRC
137 (1994)

OPLRATING LICENSE AMENDMENT; MLMORANDUM AND ORDLR (Summary Disposinon;
!!!cg8 Transfer Alleganon); Docket Nos. 50-424-OLA 3, 50 42LOLA 3 (ASLEP No.
9L67141 OLA-3) (Re: Ucense Anrndnrne; Transfer to Southern Nuclear); LBP-94-37,40 NRC
24l1 (1994)

GULF STATI.S LTr!Lrf!ES COMPANY. et al.
OPERATING LICENSE AMLNDMLNT; MEMORANDUM AND ORDLR; Docket No. 50 458-OLA;

.

CLt-9410. 40 NRC 43 (1994) i

HOUSTON LIGHTING AND POWER COMPANY
REQUEST IOR ACTION; DIRECTOR'S DECISION UNDER 10 CF R. 5 2.206; Docket Nos. 50-498,

50-499 DD 9&l3,40 NRC 377 (1994)
INDIANA REGIONAL CANCER CINTLR

LNIORCl3tLNT; MEMORANDUM AND ORDLR (Ruhng on Preescovery Disposinve Monons);
Docket No- 030 30485-EA (ASLP7 No. 94-685 02-EA) (EA 93-284) (Order Mo&fying and
Suspen&ng Byproduct Material Jcense No. 37 28179-01); LEP-9021,40 NRC 22 (1994)

LNIORCEMENT; MEMORAND';M AND ORDER (Approving Seulement Ag cement and Disnussing
' Procee&ng), Docket No. 03( 30485-EA (ASLBP No. 94-685-02-EA) (EA 93-284) (Order Modifying
and Suspeneng Byproduct nisienal Ucense No. 37-28179-01); LilP-94-36, 40 NRC 283 (1994)

INDIANA UNIVERSITY SCHOOL OF MEDICINE
ENFORCLMENT; MEMORANDUM AND ORDER (Approving Settlement Agreement and Ternunatmg

Procee&ng), Ducket No. 030-09792-CivP (ASLBP No. 94689 02.CivP) (LA 93-111) (Byproduct
Material L',:ense No. IF02752 08); LBP-942H 40 NRC 117 (1994)

KELLI J. HINDS
ENFORCl3HNT; MEMORANDUM AND ORDER (Approving Settlernent Agreenrnt and Distrussing

Procee&ng); Docket No. IA 94-012 (ASLDP No. 94697 06-EA). LBP-94-32,40 NRC 147 0994)
II)UIS!ANA LNERGY SERVICES, LP.

MATERIALS LICLNSE; MEMORANDUM AND ORDLR; Docket No. 743074ML (ASLBP No.
9164142-ML) (Special Nuclear Matenal Ucerne); 1.BP 94-38, 40 NRC 109 (1994)

NUCLIAR SUPPORT SERVICES. INC
LNIORCEMENT; MLMORANDUM AND ORDLR (Approvmg Sentenrns Agreement and Tcrnunaung

Procceeng); Docket No. EA 9L236 (ASLBP No_ 94-692 OLEA); LBP-9425,40 NRC 88 0994)
ONCOLOGY SERVICES CORPORATION

ENIORCEMENT; MEMORANDUM AND ORDE.R (Distrussing Procecang); Docket No. 0343176 LEA*

(ASLBP No. 95674-OLEA) (EA 9MX)6) ' Order Suspenang Byproduct Matenal bcense No
37 28540-01); LBP.94-29, 40 NRC 123 (1994)

PAClllC GAS AND LLEC"!RIC COMPANY
OPLRAflNG LICENSE AMENDMINT; INITIAL DECISION (Construcuan Period Recovery / Recapture); ,

'Docket Nos. 50 275-OLA 2, 50'323-OLA 2 (ASLBP No. 92 6694LOLA 2) (Construcuon Pened
Recovery) (facahry %saung Ucense Nos DPR-80. DPR-82); LDP-G435,40 NRC 180 (1994)

ROBLRT C DA!!1Y ,

ENFORCEMENT; MEMORANDUM AND GRDLR (Approving Settlement Agreenent and Ternunauns
Proceeding); Ducket No. IA 94 003 (ASLBP No. 94-691-04 EA); LDP-9625, 40 NRC 88 0994)

ROSLMOUNT NUCLEAR INSTRUMENTS, INCORPORATLD (fornrrly Rosemount. Incorporated)
REQUEST TOR ACTION; DIRECTOR'S DLCISION UNDER 10 C F R. 5 2.206. Docket No.

99WO271; DD-9412,40 NRC 370 0994)
SACRAMLNTO MUNICIPAL' UTILITY DISTRICT

DiCOMMISSIONING; ORDER; Docket No 50-312-DCOM (Decomnumonmg Pl&n); CLL9414. 40
NRC 133 (1994)

DLCOMMISSIONING RLMAND, MEMORANDUM AND ORDER (Ternunaung Proceedmg); Docket '

|No 543124KUM R (ASLBP No. 9L677-01 DCOM-R) (!)ecomnussioning Plan) (Facihty Operaung
ucense No DPR 54); LDPM23,40 NRC B1 (1994)

I
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CASE NAME INDEX

SAIETY IJGFff CORPORATION, et al.
ENFORCLMINT; ORDI:R (Age,wving Sentenrnt Agreenrnt and Ternunaung Proceedings); Docket

Nos. OB05980-OM&OM 2, OD05981 OM&OM-2, 030 05982-OM&OM 2, OD083354)M&oM-2,
OE08444-OM&OM-2, OM059NO.ML&MI-2, 030-05982.ML&MI-2, 030 05984 EA. 030-05982-EA
(ASLBP Nos. 89-59041-OM. 90L598-01 OM-2, 92 659-01 ML, 92-664-02-MI-2, 93-675-04-EA);
LBP-9441,40 NRC 340 (1994)

SEQUOYAH IUELS CORPORATION
MATERIALS LICENSE AMENDMENT; MEMORANDUM AND ORDER (Ruhng on Motion for

Reconsidermton); Docket No. 40-8027-MLA 3 (ASLBP No. 94 700-0&MLA 3) (Source Matenals
license No. Sub-1010); LBP-94 39, 40 NRC 314 (1994)

SLQUOYAH IULLS CORPORATION and GENERAL ATOMICS
t NFORCEMENT; ORDER; Docket No. 448027 EA (Decontanunmion and Decomnussioning Funding);

CtJ 94 9, 40 NRC I (1994)
LNFOP4 MENT; ORDER DENYING PETTTION FOR INTERtJDCtTTORY REVIEW AND/OR

MO ON IUR DIRfCTED CERTiflCATION; Docket No. 40-8027-EA (Decontanunation and
Decanurassioning Fun &ng); CLi-94-II, 40 NRC 55 (1994)

ENFORCEMENT; MEMORANDUM AND ORDER; Docket No. 40-8027-EA (Decontanunatsn and
Deconurussioning Ivnseg); ClJ 9412,40 NRC 64 (1994)

ENIORCEMEN1; MEMORANDUM AND ORDER; Docket No. 448027-EA (Decontanunacon and
Decommissioning finding); CLI-94-13,40 NRC 78 (1994)

ENI'ORCEMENf; MEMORANDUM AND ORDLR; Ducket No. 448027-EA (ASLBP No.
94 68441 EA) (Source Matenal license No. SUB-1010) (Decontanunanon and ikcommissioning
Fun <bng), LBP-9419, 40 NRC 9 (1994)

|3
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1 LEGAL CITATIONS INDEX

,

I CASES

,

Advanced Me& cal Systems, Inc. (One factory Row, Geneva, Ohio 44041), CLI-93-22, 38 NRC 98,102 f
(1973) - |

burden on proponent of summary &sposition motion; LBP-9&34, 40 NRC 171 (1994)
'

Advanced Me& cal Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-93-22, 38 NRC 98,10243
! . (1993), reconsideration denied. CL1-93-24, 38 NRC 187 (1993)
I summary asposition standards; LBP-9437,40 NRC 294 (1994) ,

Advanced Me& cal Systems, Inc. (One factory Row, Geneva, Ohio 44041), CL194-6, 39 NRC 285, 308 ;

(1994)
burden on opponent of summary disposition; LDP-94-21,40 NRC 32 n.3 (1994) -

ples&ng mpurenwnts of opposing enforcement orders; LEP-94-40,40 NRC 336 n.7 (1994) ; ;

Advanced Me& cal Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-94 6, 39 NRC 285, 312 '

,
(1994)

agency discreuen m imposition of sanchons; LBP-94-21,40 NRC 34 n.5 (1994) e

Advanced Me& cal Systenu. Inc. (One Factory Rc,w, Geneva, Ohio 44041). CLi-94-6, 39 NRC 285, 313 f

(1994) . c.
NRC discrenonary authonty to imtiate enforcement procceangs; CLI-9&l2, 40 NRC 70 (iP94) ; .

Allen v. Wright 468 U.S. 737, 756 (1984)
denial of standmg where injury-in-fact is too speculauve; CLI-9&l2, 40 NRC 72 (1994) -- -

Aloha Airknes, Inc. v. CAB, 598 F.2d 250,162 (D C. Cir.1979) .-

t p!caang requirements in enforcement procee&ngs; LBP 94-21, 40 NRC 30 (1994) 3
( Anzona Pubhc Service Co. (Palo Verde Nuclear Generating Station, Umts I, 2, and 3), CLI-91 12, 34

'

{ NRC 149,155 (1991)
i effect of corporate restructanns on Anancial quah6 canons to operate facibry safety; CLI-94-10,40 E
! NRC 53 (1994)'

Anzona Pubhc Service Co. (Palo Verde Nuclear Genernung Stanon, Units I, 2 and 3), DD-92-1, 35 NRC
| 133,14k44 (1992)

standard for insutunon of show-cause proceedings; DD-94-13, 40 NRC 386 (1994)
Arizona Pubhc Service Co. (Palo Verde Nuclear Generating Stanon. Uruts 2 and 3), ALAB-74.',18 NRC

10. 383 (1983)
NRC puhey disfavonng innerlocutory review; CLI-94-II,40 NRC 59 (1994)

Arn d Forces Rasebmiogy insurute (Cobalt-60 Storage racihty), ALAB-682,16 NRC 150,153 54 (1982)
geographic prourmry as basis for standing to intervene; CLI-94-12,40 NRC 75 a.22 (1994)

Bab ock and Wilcon Co. (Pennsylvama Nuclear Services Operations, Parks Township, Pennsylvaniah
1 iP-94-4, 39 NRC 47, 50 (1994)

' authanty to represent an organizanon for purpose of establishing stan&ng to intervene; LBP 94-20,40
I NRC 19 (1994) "

| Baker v. Carr, 369 U S.186, 204 (1962)
| ju&aal concepts of stanCng apphed in NRC proceedmgs; CL19412, 40 NRC 71 (1994)
{. Bellotu v. NkC, 725 F.2d 1380 (D C, Cir.1983)

i

j meervenoon in support of enforcement actions; CL194-12, 40 NRC 39 (1994) I

scope of enforcement procce&ngs; C119412 40 NRC 69 (1994)
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LEGAL CITATIONS INDEX
CASES

Bost. .s Edison Ca (Pilgnm Nuclear Power Stationh CLI-82-16,16 NRC 44, 45 (1982), aff'd, Bellotti
NRC, 725 F 2d 1380 (D.C. Cir.1983)

bcensing board authority to &snus, issues in enforcenwns procceangs; LBP.%40,40 NRC 336 a7
(1994)

Central Dectric Power Cooperanve, Inc. (Virgil C. Sununer Nuclear Station Unit 1), CLl4b26,14 NRC
787, 790 (1981)

content of monons for reconsideration; LDP-94-39, 40 NRC 315 n.2, 317 (1994)
Choctaw Nanon v. Cherokee Nanon, 393 F. Supp. 224, 246 (E D. Okla.1975)

riverbed ownership claims of in&an Nanon for purpose of estabhshing stan&ng to intervene;
LBPM19,40 NRC 14 a 19 (1994)

Citizens State Bank v. FDIC. 751 F.2d 209, 213 (8th Cir.1984)
due process requirements for enforcement acuans; LBP-94-21, 40 NRC 30 (1994)

City of Wesi Chicago v. NRC, 701 F.2d 632 (7th Cir.1983)
NRC nourication to states of heensing actions; DD-94-10,40 NRC 357 (1994)

Clevelan1 Dectric illuminaung Co. (Perry Nuclear Power Plaut. Umt 1), Cl.J321, 38 NRC 87, 92
(1993) i

Judicial concepts of stan&ng apphed in NRC proceedmgs; CLI-94-10, 40 NRC 45 (1994); CLI-94-12,
40 NRC 72 (1994)

sausfaction of injury in-fact and zone-of-interests tests for stamhng to intervene; LBP-94-19, 40 NRC
14 (1994)

' showing necessary to dersonstrate sianang to intervene in informal procee&ngs; LDP-94 33, 40 NRC
156 (1994)

Cleveland Electnc illununaung Co, (Perry Nuclear Power Plant, Units I and 2), ALAB-736,18 NRC 165,
166 (1983)

heensing board refusal to disnuss a party from a procee&ng as basis for imerlocutory appeal;
CLI-94-il,40 NRC 59 (1994)

Commonweahh I.& son Co (Braidwood Nuclear Power Stanon, Umts I and 2), ALAB-817, 22 NRC 470,

474 & nn.1617 (1985)
issuance of importans or novel decision as basis for interlocutory appeal; CL1-9411, 40 NRC 63

(1994)
Conunonweahh Esson Co. (Braidwood Nuclear Power Station, Units I and 2), ALAB490, 27 NRC 273,

278 (1988)
sancuomng of violanons in operaung license procce&ngs; LDP-94-35,40 NRC 253 n33 (1994).

Commonweahh E& son Co. (Bymn Nucl6 er Power Station. Umts I and 2), ALAB-735,18 NRC I) 23-24
(1983)

pleading requirenrnes for pentions for interlocutory review; CL194-il,40 NRC 61 (1994)
Comnmnweahh rdison Ca (Bymn Nuclear Power Sianon, Umis I and 2), ALAB-770,19 NRC 1163,

1169 (1984)
showing necessary for derual of operaung bcense amendment, LBP 94-35, 40 NRC 253 a 34 (1994)

Commonweahh Esson Co (Zaon Stanon, Umts I and 2), ALAD-Il6,6 AEC 258,259 (1973)
conuminens of resources as irreparable impact for purpose of obtasmns imerlocutory review;

CLI-94-il,40 NRC 61 (1994)
Comnonweahh E& son Co. (Zion Siancs Units I and 2), ALAB-226, 8 AEC 381, 389 (1974)

cases developed through cmss-caanunanon rather than intervenor's own witnesses; LBP-94-35, 40
NRC 191 (1994)

Connecucut Bankers Associanon v Board of Governors, 627 l 2d 245 (D C. Cir.1980)
fa- tual support required for adnussion of contentions; CLi-96-10, 40 NRC 51 (1994)

Consohdated E& son Co. of New York tindian Pomt. Umts I, 2, and 3). CLI-75-8, 2 NRC 17),176
(1975)

standard for insutution of show-cause procee&ngs; DDM9, 40 NRC 166 (1994)- D[19413, 40,

NRC 386 (1994)
Consohdated E& son Co of New York (Insan Pomt. Units I, 2 and 3), CLI 77 2, 5 NRC 13,14 (1977)

burden on novant lor interlocutory review; CLI-94-il, 40 NRC 61 (1994)

14
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Consohdated Edison Co cf New Yorit, Inc. (In&an Point Unit 2), CLI-74 23, 7 ALC 947 (1974)
delegation of post-trar:og resolutma of issues to Staff; LEP-94 35,40 NRC 273 (1994)

Consuners Power Ca (Midland Plant, Units I and 2) A1AB-395,5 NRC 772,779 (1977)
strepwable injury standard for grarit of a stay; CU 94-9, 40 NRC 6 (1994)

Consurners Power Ca (Midland Plant, Units I and 2), ALAB-691,16 NRC 897,911 (1982)
ormssion of inforruation as matenal false staterrent. LDP 94-37,40 NRC 296 (1994)

Consuners Power Ca (Midland Plant. Umts I and 2), CLI-74-3,7 AEC 7,12 (1974)
intervemion in support of enforcenrnt orders; CLI-9412,40 NRC 69 (1994)

Consurners Power Ca (Midland Plant, Umts 1 and 2), CL1-83-2,17 NRC 69,70 (1983)
importance of false statenrnts to beensee character deternunatums; LBP-9437, 40 NRC 2% (1994)

Consumers Power Ca (Midland Plant, Umts 1 and 2), LDP-8420.19 NRC 1285,1296 (1984)
standard for admission of a new basis for a cotuennon; LDP 94 27, 40 NRC 105 (1994)
test for hagable issues; LBP-9&22, 40 NRC 39 (1994)

Consumers Power Ca (Midland Plant Units I and 2), LBP-84-20,19 NRC 1285,1297 (1984)
importance of false staienents to licensee character deterranations; LDP 9437,40 NRC 296 (1994)

Consunrrs Power Ca (Midland Plant, Umts I and 2), LBP-85 2, 21 NRC 24, 32-33 Il8 (1985), vacated
as mnot, ALAB-842, 24 NRC 197 (1986)

intervention in support of enforcenent orders; CLI-94-12,40 NRC 69 (1994)
Cornunrra Power Ca (Pahsades Nuclear Power Facihty), AU-801,12 NRC !!7,119-28 (1980)

escovery of opimon paruons of NRC Staff docunents; LBP-9626,40 NRC 98 (1994)
Dairyland Power Cooperanve (La Cresse Bahng Water Reactor), LBP 80 26,12 NRC 367, 37&75 (1980),

review of cethned question, ALAB-618,12 NRC 551 (1980)
intervention in support of enforcenrnt orders; CLI-9412, 40 NRC 69 (1994)

Data thsc. Inc. v. Systems Tecimokigy Associates, 557 F.2d 1280,1285 (9th Cir 1977)
hcensing board view of its own jurisancton as basis for interlocutory review; CLI-9&ll,40 NRC 62

a 5 (1994)
Detras E& son Ca (Ennco Fermi Atomic Power Plant, Umt 2), ALAB-469, 7 NRC 470, 471 (1978)

rephes to answers to motmns; LBP-9&39, 40 NRC 316 (1994)
Detrut Edson Co (Greenwood Energy Center Units 2 and 3) ALAB-472, 7 NRC 570, 571 a 1 (1978)

effect of d cision granung intervention on appeatabshiy of carher interlocutory decisions; CLI-9412,
40 NRC 67 (19'M)

Duke Power Ca (Wilham B McGuire Nuclear Stanon. Units I and 2), ALAB-669,15 NRC 453, 477
(1982)

hcensing board authonty to akpt portwns of meersena's proposed nnengs that include technical
analyses, opimon, and conclusions; LBP-9&35, 40 NRC 191 (1994)

Duke Power Ca v. Carohna Environnental Study Group Inc., 438 U.S. 59, 72 (1978)
ju&cial concepts of standmg apphed in NRC procee&ngs; CLI-9&l2, 40 NRC 71 (1994)

Duquesne Light Co (Beaver Valley Power Stanon Umt 1), ALAB 109, 6 ALC 243, 244 (1973)
weight given to heensing board's stan&ng deternunanons; CLI-9410, 40 NRC 46 (1994)

LPA v. Manit. 410 U.S 73, 87 88 (1973)
production of Staff &ssenting professional opimons; LDP-9426, 40 NRC 99 (1994)

florida Power and Light Ca (St Emese Nuclear Power Plant, Umts 1 and 2), CL1-89-21, 30 NRC 325,
329 30 (19P9)

standing to intervene on baus of hequent contacts in area near nuclear facihty; CLi 9&l2,40 NRC
75 (1994)

f1onda Power and Light Co (Turkey Pom Nuclear Generaung Plant, Umts 3 and -4L ALAB-952, 33 NRC
521, 530 (1991)

authonty to represent an orgaruzation for purpose of estabhslung staneng to miervene; LBP-9420,40
NRC 18 (19%

General Liectric Co (Vallecitos Nuclear Center. General Electne Test Reactor) LBP 78-33, 8 NRC 461
464-68 (1978)

discovery of Staff answers to queshons concermng credibihry of its ca.se; LBP 9426, 40 NRC 98
(1994)

17
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Georgia Power Co. (Vogtle Electnc Generaung Plant Umts I and 2), C1193-16,38 NRC 25,32 0993) -
showing necessary to demonstrate standmg to intervene in informal proceedings; LBP-9&33,40 NRC

156 (1948)
Georgia Power Co. (Vogtle Electne Generatmg Plant. Umts I and 2), CLI-945, 39 NRC 190 0994)

cnteria for grant of interlocutory review; CLI 94 il,40 NRC 60 (1994)
Gulf States Uulaties Co. (River Bend Station Unit 1), Cl59&l0,40 NRC 43,47-48 (1994)

weight given to bcensing board ruhngs on standir.g to intervene; CLIMl2,40 NRC 72 0994)
Heckler v. Chaney, 470 U S. 821, 831 (1985)

NRC discretumary authoney to imuate enforcement proceedings; CLI 94-12,40 NRC 70 0994)
Houston Ughung and her Co. (Allens Creek Nuclear Generating Stanon. Umt 1), ALAB 535,9 NRC

377, 389-400 0 979)
dernonstration of injury-in-fact by organizauon seeking representational stanshng; CLI-9412, 40 NRC

73 0 994)
Houston Ughung and Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-535,9 NRC

377, 390 96 (1976)
standard for estabbshmg representational standmg to intervene; LBP-%|9,40 NRC 15 n 25 0994)

Houston Ughung and her Co. (Allens Creek Nuclear Generating Stauon, Unit I), ALAB-565,10 NRC
521 0 979)

rephes 10 answers to monons; LBP-94-39, 40 NRC 316 0994)
llouston Ughung and Power Co. (South Texas Pro)ect. Units I and 2), ALAB-549, 9 NRC 644, 646

0979)
' demonstranon of organizational s'anding in mformal proceedings LBP 9420, 40 NRC 18 0994)

Houwon lightmg and Power Co. (South Texas Project, Umts I and 2) LI)P4&l3,19 NRC 659,67&75
0984)

importance of false statements to heensee character dciernunanons; LDP-9437,40 NRC 295-%
0 994)

Hurley Medical Center (One Hurley Plaza, l'hnt, Michigan). ALI-87-2, 25 NRC 219, 236-37 & n.5 (1987)
scope of board authoney to take enforcement acuans; LDP-94-21,40 NRC 30 0994)

Kerr McGee Chenucal Corp (Kress Creek Decontanunation), LDP4618, 23 NRC 799, 802 0986)
in'ervennon in support of enforcenrnt orders; CUM 12. 40 NRC 69 0994)

Kerr McGee Chenucal Corp (West Chicago Rare Larths Facahrp ALAB 928, 38 NRC 263. 269 0990)
showmg necessary on success-on-the-ments standard in absence of irreparable injury; CLI 969, 40

NRC 7 0994)
taclede Gas Co. v. Warnecke Corp., 604 F.2d 561, 565 (8th Cir,1979)

good cause for failure to respond to document requests or interrogaiones; LBP-94 38, 40 NRC 310
0994)

Long Island Lightmg Co (Shoreham Nuclear Power Stauon, Uma ik ALAB-773,19 NRC 1333,1341
0 984)

burden on execuase pnvilege claimant; LDP-%26, 40 NRC 98 n 110994)
tamg Island Ughtmg Co (Shoreham Nuclear her Station, Unit 1), ALAB B61, 25 NRC 129,138-39

0 987)
comrmtment of resources as irreparable impact for pmpose of obtaitung interlacutory review;

CLI-94 ll,40 NRC 610994)

long Island Lighung Co (Shoreham Nuclear Power Station Uma 1), CLl46 II, 23 NRC 577 0986)
fundamental-flaw standard for deternumng adequacy of emergency planmng; LBP-94 35, 40 NRC 190

0 994)
Long Island ughtmg Co. (Shoreham Nuclear her Stanon Unit 1), LBP-77-II, 5 NRC 481, 484 (1977)

authonry to represent an organizatmn for purpose of estabhshing standmg to intervene: LBP-94-20, 40
NRC 19 ;1994)

Long Island Ughtmg Co (Shoreham Nuclear her Station, Urut ik LBP41-18,14 NRC 71,72 (1981)
rephes to answers to monons. LBP.9439, 40 NRC 316 0994)
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-

3 ong Island Ughung Co. (Shoreharn Nuclear Power Station Umt'l), LBP-82-82,' 16 NRC 1144,1864 -1

(1982)
~

production of Staff dissenting professional opinions; LBPM26,40 NRC 99 (1994) - .
: Long Island Ughtin4 Co. (Shoreham. Nuclear Power Station, Umt I), LBP 82 82,16 NRC |144,1165

(1982)
burden on cascutive privilege clamant; LBP-94-26,40 NRC 98 a.Il (1994)

. Los Angeles v,.Lyons. 461 U.S. 95,105 (1983)
= denial of saindmg wlerie injury-in-fact is too speculauve; CU-94-12, 40 NRC 72 (1994) ;

Im Angeles v. National Highway Traf6c Safety Adnunistration, 912 F.2d 478, 495 (D.C. Cir.1990) - ,
j grant of organtrabonal standing where injury has small chance of occurnng; CU 94-12,40 NRC 74
"

n.19 (1994) .
; Louisiana Power and Ught Co. (Waserford Steam Electric Station, Unit 3), ALAB 732,17 NRC 1076,1

1088 a 13 (1983) ,
laservenor's use of opposinon's prepared erect Jmony of emperts; LBP-94-35. 40 NRC 191 a.8 '

. (1994) .
.

i Lujan v. Defenders of Wildlife,132 S. Ct. 2130, 2136 (1992)
,

'

, injury in-fact standard for intervention in NRC proceedmss; CUM 10,40 NRC 45 (1994)
judicial concepts of standmg apphed in NRC proceedings; CLI-94-12, 40 NRC 72 (19N)

Metropohtan Eeson Co. (Three Mile Island Nuclear Stanon. Unit 3), ALAB-774,19 NRC D50 (1984) .
. omission of informanon as material false statenrat; LSP-94 37,40 NRC 2% (1994)..

. . ..

(Metropolitan Edison Co. (Three Mile Island Nuclear Station, Umt I), CU-84-17, 20 NRC 801, 804 (1984)'
. : irreparable injury standard for grant of n stay; CUM 9,40 NRC 6 (1994)'

' Metropohtan Edison Co. (Three Mile Island Nuclear Stanon, Unit I), CLI-85-9, 21 NRC 1818,1836 '
(1985) . .

licensee character and competence, importance of; LBP-94-37,40 NRC 295 (1994)'
Moos industries, Inc. v. FTC, 355 U S All, 413 (1958)

. NRC descretionary authonry to initiate enforcement proceedangs; CUW12,40 NRC 70 (1994)
National Wildhfe Federation v. Hodel, 839 F.2d 694, 704 (D.C Cir.1988)

. denial of staneng where injury-in-fact is too speculative; CU 9412,40 NRC 72 (1994)
. Northern States Power Co. (Path 6nder Aronue Plam). LDPM3, 31 NRC 40,45 (1990) :

geographic prounuty as basis for standing to imervene; CU412,40 NRC 75 n.22 (1994) !

Northern $tses Power Co. (Prmrie Island Nuclear Generating Plant. Umts I and 2), ALAB-107,6 AEC ,

188,193 (1973L aff'd on other gmunds. CU-7312,6 AFC 241 (1973), aff'd sub nom. BPI v. Al'C, |
502 F.2d 424 (DC, Cir.1974) L

'
f weight given to heensing board's standing determinations; CLIMIO. 40 NRC 46 (1994)

Nuclear Engancenng Co. (Shef6 eld, Ilhnoes, low Isvel Radioactive Waste Duposal Site) ALAB-473,7
NRC 737 (1978) ;

intervention in support of enforcement actions; CLI 94-12, 40 NRC MI (1994) i
'O'Shea v. Littleton. 414 U.S. 488, 494 (1974) .

. injury-in-fact standard for standing to intervene, CLI-94-12. 40 NRC 72 (1994)
Ohio E& son Co. (Ivrry Nuclear Power Plant, Umi IL CU 91-15,34 NRC 269, 271 (1991), j

' reconsideratmo demed. CU-92-6, 35 NRC 86 (1992) ,

forum for Bling stay of ducovery reqt.csts; CLIW9. 40 NRC 7 n.1 (1994) |, . .

Ohio Eason Co. (Perry Nuclear Power Plant Umt 1), LBP-92-32, 36 NRC 269, 283 At n.27 (1992) ;

appheahihty of res judicata and collaseral es*oppel in NRC proceedings; LBP-94-21,40 NRC 30 n.1
*

'
(1994)

Ohio National Ufe Insurance Co. v. United Stacs. 922 F.2d 320, 325 (6th Cir.1990)c
heensing board view of its own junsdschon as basis for interlocutory review; CLI-94-il. 40 NRC 62

n 5 (1994)
Oncokigy Services Corp, CU-93-13,37 NRC 419, 420 21 (1993) '

cniena for grant of imerlocutory review; CLI-94-ll,40 NRC 60 (1994) !

Oncology Services Corp., LBP-9120, 38 NRC 130,135 n.2 (1993) !

admissibihty of hearsay evidence in NRC procee&ngs; LBPM21,40 NRC 31 (174)
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Pact 6c Gas and Elecine Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), ALAB-504, 8 NRC
406, 410 (1978)

NRC policy disfavoring interlocutory review; CU-9411, 40 NRC 59 (1994)
Paci6e Gas and Electne Co. (Diablo Canyon Nuclear Power Plant, Umts I and 2), U3P 93-1, 37 NRC 5,

20 (1993)
knutauons on anendrnent of contentions; LDP-94 22, 40 NRC 40 a 8 (1994)

f%nsylvama Gas & Water Co v, ITC, 463 F.2d 1242,1246-47,1249 52 (D C. Cir,1972)
objecuans to settlemem orders; CU-9412,40 NRC 7I n 10 (1994)

Petiuon for Emergency and Remedial Action, CU-78-6, 7 NRC 400, 405-06 (1978)
agency discretion la chmce of enforcenent actions; DD-94-8, 40 NRC 129 n.1 (1994)

Pecuan for Shuidown of Certain Reactors, CLI-73-31,6 A!;C 1069,1071 (1973)
agency discreuon in choice of enforcenent actions; DD-9&B, 40 NRC 129 n.1 (1994)

Portland General f1xtnc Co. (Pebble Spnngs Nuclear Plam Umts I and 2), ALAB-273,1 NRC 492,494
(1975)

weight given to licensing board's standing deternunations; CLt-94-IO 40 NRC 46 (19%)
Portland General Electric Co. (Pebble Spnngs Nuclear Plant, Units I and 2), CU 76-27, 4 NRC 610,614

(1976)
Comnussion authority to define scope of pubhc participation in its proceedings; CU-9&I2,40 NRC

69 (a994)
Pubhc Service Co of indsana (Marble Hill Nuclear Generating Stanon, Units I ar*d 2), ALAB-316, 3

NRC 167,170 710976)
scope of litigable issues; CLi-94-10, 40 NRC 51 (1994)

Pubhc Service Co of ladiana (Marble Hill Nuclear Generaung Stanon. Units I and 2), ALAD-405, 5
NRC 1190 (1977)

substantial injury staralard for grant of intertocutory review; CLt 9&ll, 40 NRC 62 (1994)
Pubhc Service Co. of Indir.na (Marble Hill Nuclear Generating Stanon, Units I and 2), CU-80 to, Il

NRC 438, 440-41 (1980)
Comnunion authonry to define scope of pubhc pamcipanon in its proceedings; CU 9&l2, 40 NRC

69 (1994)
Pubhc Service Co. of New Harrehire (Seabraok Station. Umts I and 2), ALAD-858, 25 NRC 17, 21-22

(1987) -
comrmtment of resources as irreparable unpact for purpose of obtaining imerlocutory review

CLI-9411,40 NRC 61 (1994)
Pubhc Service Ca of New Hampshire (Seabrook Station, Umts I and 2), CLI-8810, 28 NRC 573,600

(1988)
safety consideranons of hcensce's 6nancial quahhcations; CU-9&l0, 40 Nku 48 (1994)

Pubhc Service Co. of New Hampsture (Scabrook Stanon, Umts I and 2), CLI-90 3, 31 NEC 219, 230w31
(1990)

delegauon of post-heanng resolution of issues to Staff; LBP-94-35, 40 NRC 273 (1994)
Public Service Co. of New Hampshire (Scabrook Sission, Units I and 2h CLI-90 3, 31 NRC 219, 258

(1990), aff'd on other grounds sub nom. Massachuncits v. NRC, 924 F.2d 311 (D C, Cir ), cert. demed,
112 S. CL 275 (1991)

weight given to irreparable injury mandard for gram of a stay; CLI-949, 40 NRC 7 (1994)
Renegoustion Board v. Bannercraft Co, 415 U.S 1, 24 (1974)

irreparable-injury standard fur grant of a stay; CLI-94-9, 40 NRC 6 (1994)
Sacransnio Municipal Utrlity Distnet (Raewho Seco Nuclear Generaung Stanon), CLI-92-2, 35 NRC 47, 56

(1992)
econonue interests protected under Nanonal Environmenial Puhey Act; LBP.9419, 40 NRC 14 n 21

(1994)
standmg requirenrnts in snformal proceedings; LBP 9420, 40 NRC 18 (1994)

!
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Sacramento Municipal Uuhty Distnet (Rancho Seco Nuclev Generaung Stanon), CLI 94-2, 39 NRC 91. 93
(1994)

Comnusuon pohey on interlocutory appellate revww; CLI-9&ll, 40 NRC 59 (1994); CU-9415, 40
NRC 321 (1994)

Sacranento Mumcipal Utihty Distnet (Rancho Seco Nuclear Generating Station), CLI-9&2, 39 NRC 91, 94
0994)

standard for grats of interlocutory revww; CU-94-15, 40 NRC 321 (1994)
Sacranento Mumcipal Ouhty Distnct (Rancim Seco Nuclear Generaung Station), LBP-93-23, 38 NRC 200,

239-40 (1993) -
summary disposinon standards; LBP 94-37, 40 NRC 293 (1994)

Safety Ught Corp (Bloomsburg Site Decontamnation and License Renewal Demals), CLI 92-13, 36 NRC
79, 85 86 (1992)

irreparable-injury standard for grant of interlocutory review; CLI-9415, 40 NRC 322 (1994)
Safety Ught Corp. (Bloomsburg Sne Decontanunation and Ucense Renewal Demals), CLI-9213, 36 NRC

79, 89 90 0 992)
Board authonty to consolidate issues; CU-94-10, 40 NRC 51 (1994)

Safety I agiu Corp (Bloomsburg Site Decontammation) ALAB 931, 31 NRC 350, 361 (1990)
heensing board view of its own junsactina as bases for interlocutory review; CU-94-il,40 NRC 60

0 994)
Safety Ught Corp, (Bloomstsurg Site Decontanunanon), Al,AB-931, 31 NRC 350, 362 (1990)

in& rect transfer of beensee control without nonhcanon; LDP-9437, 40 NRC 291, 295 (1994)
Safety Ugtu Corp. (Bloomsburg Site Decontanunation), CU-92-9, 35 NRC 156 (1992)

'

juns&cuonal issues as basis for mierlocutary review; CU-94 il, 40 NRC 63 0994)
Scenic Hudson Preservauon Conferer.ce v. Federal Power Comnussion, 354 F.2d 608, 620 (2d Cir.1%5)

resp (mubshties of tmards to evaluate factual tesumony and judge its sigruheance; LBP-9435,40 NRC
192 0 994)

Sequoyah fuels Corp. (Gere. Oklahoma Sue), CL1-9411, 40 NRC 55, 59 (1994)
Comnussmn pokey on interlocutory appellaic review; CU-9415, 40 NRC 3210994)

Siegel v. ALC,400 F.2d 778, 783 (DC Cir 1968)
Staff authunty to uuhre rasation caposure mcident as baus for suspensmn and modihcanon of

byproJuet matenal heense; LBP 9&21, 40 NRC 28 0994)
Simon v. Lastern Kentucky Welfare Rights Organization; 426 U.S. 26, 38, 43 0976) ,

tedressahibry standard for staning to intervene CLl4&l2, 40 NRC 76 0994) |,

Snuth v. FIC, 403 F. Supp.1000,1016 (D. Del 1975)
burden on claimant of esecuuve pnvileFe; LBP-9426,40 NRC 98 n || 0994)

Southern Cahforma L& son Co (San Onofre Nuclear Generating Stauon, Umts 2 and 3), ALAB 717,17
NRC 346, 367 0983)

heensing board authonty to adopt ponmns of intervem(s proposed finengs that include techmcal I

analyses, opmion, and conclusmns; LBP 9435, 40 NRC 1910994)
Statement of Pohey on Conduct of Ucensing Procee&ngs, CLi-81-8,13 NRC 452,456-57 0961)

cnteria for grant of interloculary review; CLl-9411, 40 NRC 60 0994) l
Tennessee Valley Authonty Olartsville Nuclear Plant, Umts ( A, 2A, IB, and ;B), ALAB-418, 6 NRC I, 2 1

0977) Jcornent of monons for reconsideranon: LBP-9439, 40 NRC 317 0994)
Tennessee Valley Authorny (Hansville Nutlear Plant. Umts I A, 2A, IB, and 28), ALAB-463, 7 NRC 341,

356 0 978)
cases deveh ed through cross-esanunauon rather than intervem(s own witnesses; LBP 9435, 40t

NRC 1910994)
Tesas Unhtws Electnc Co (Comanche Peak Steam Llectnc Stanon, Umts I and 2), CL1-89 6,29 NRC

348, 353 at n 2 0989)
rephes to answers to motmas; LBP 9439,40 NRC 316 0994)

|
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!

Tesas Unlines Generating Co. (Comanche Pealt Stearn Eld 1nc Station, Uruts I and 2), LBP-82-87,16 ' ' i
'i NRC 1195,' 1l99 (1982) '

,

responsibihues of boards to evaluate factual tesumony and judge its sigm6cance; LBP-94-35,40 NRCc

~ 192 (1994) < ;. . . ..

. Toledo Edison Co. (Davis-Besse Nuclear Power Stanon, Units 1,2, and 3), ALAB-385,5 NRC 621 |
(1977) .

I
*

inepwable-injury standard for grant of a stay; CL1-94 9,40 NRC 7 (1994) .
. Uman Elecute Co. (Callaway Plaat. Units I and 2), IEP 78-31, 8 NRC 366, 368 (1978), aff'd,

z ALAB 527,9 NRC 126 (1979) ' (
inservention in support of enforcement orders; CLI-9412,40 NRC 69 (1994) - ;

Union of Concerned Scientists v. NRC, 824 F.2d 108 (D.C Cir.1987) [
. cost or risk benett considermuons in reasonable assurance 6nding for operaung license issuance;

LDP-94-35,40 NRC 189 (1994)
. . 3

: Valley Forge Chrisuan Cellege v. Amencans United for Separauon of Church and State 454 U.S. 464. . .'I
*

472 (1982) .
!demal of standing where injury-in fact is too speculauve; CL1-94-12,40 NRC 72 (1994)

, Vernent Yankee Nuclear Power Corp. (Vermont Yanime Nuclear Power Station), LBP-90 6, 31 NRC 85 .

- (1990)'
.

..
|

. litigable Oues is operaung bcense annndment procec&ng to recover construction period; LBP 94-35,
'

40 NRC 188 (1994)
Virginia Electric and Power Co.'(North Anna her Station, Umts I and 2), ALAB-146,6'AEC 631, |

633-34 (1973)
.

. . ,

.. board policy on contention pleading imperfections; LBP 94-19,40 NRC 15 (1994) . !
'

Virginia Electric and Power Co. (North Anna Power Station, Units I and 2), ALAB 146,6 AEC 631,634
(1973)

amendment of intervention peuuons to cure defects: LBP 94-20,40 NRC 20 n.3 (1994) |
~ Virginia Electne and Power Co. (North Anna Power Station, Un'ts i and 2), ALAB-522, 9 NRC 54, 57 ,

n.5 (1979) .. . . !

weigts given to hcensing board's standing determinations; CLI-9410, 40 NRC 46 (1994) |
. Virginia Electne and Power Co. (Norrh Anna Power Station, Umts i and 2), AIAB-741,18 NRC 371, j

' . 378 n i t (1983) . .

'

potential for delay and increased expense as irreparable impact for purpose cf obtemns interlocutory ;

review; CLl 94-il, 40 NRC 61 (1994)
Virgmia Electnc and Power Co. (North Anna Power Station. Units I and 2), ClJ-76 22, 4 NRC 480,489 '

(1976), aff'd sub nom. Virgsma Electric and Power Co. v. Nuclear Regulatory Commission, 571 F 2d
1289 (4th Cir.1978) ;

onussion of informauon as matenal false statement; LBP-94-37,40 NRC 2% (1994) ,

Vuginia Petroleum jobbers Ass'n v. Pederal Power Commission, 259 F2d 921,925 (DC. Cir.1958) |
irreparable injury standard for grant of a stay; ClJ-94-9, 40 NRC 6 7 (1994)

'

Washington Pubhc Power Supply System (WPPSS Nuclear Project No 2), DD-84-7,19 NRC 899,923
(1984) . .._

]

standard for insutution of show-cause proceedings; DD'94-9,40 NRC 166 (1994)
Wlutmore v. Arkansas, 495 U.5 149,158-59 (1990) |

- denial of standing where injury-in-fact is too speculative; CLi-9412,40 NRC 72 (1994) )
Wilderness Society v. Gnles, 824 F.2d 4, it (D C Cir.1987)

nature of injury aceded to estabbsh standing to intervene; CLI-9410,40 NRC 47 (1994)
Wisconsin Electric Power Co- (Point Beach Nuclear Plant, Unit 2), ALAB-137,6 AEC 491, 50r05 (1973) |

cases developed through cross-exanun,stion rather than intervenor's own witnesses; Li P-N 35,40 .|
. NRC 191 (1994) j

;
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LEGAL CITATIONS INDEX jl

| REGt!LATIONS 1

|
!

!
!

|
10 Cf.R. 2.103(b)

heensee right to notice that its request for authonty to extend ra&ation therapy trearnrats was demed;
LDP-94-40, 40 NRC 333, 338 (1994)

.

10 Cf,R. 2.202

|
intervemion in support of enforcemem action; CLI-94-12,40 NRC 67 (1994); CL1-94-13,40 NRC 79

+- (1994)
I Staff authonty to utihze radiation exposure incident as basis for suspetuion and mo&6 canon of

f byproduct matenal license; LBP-94-21,40 NRC 29 (1994)
10 Cf.R. 2.202(a)(1)i.

|
basis for Staff enforcemem actions; IEP-9421, 40 NRC 28, 29 (1994)
scope of Commission authonty; LBP-9440. 40 NRC 329, 334 (1994);-

I 10 Cf.R. 2.20.4

| heenung Imard re-iew of settlement agreenents; LBP.94-28, 40 NRC 117,118 (1994); LBP-9632,40
NRC 147 (1994); 12P-9436, 40 NRC 284 (1994); LBP-9641, 40 NRC 341 (1994)

|

|. presiding ofAccr's responsibihry to review sentement agreenutes; CLI 9412, 40 NRC 71 (1994)
10 C F R, 2.206

|
|

defects in pressure trainnutters; DD 9&l2, 40 NRC 370 76 (1994)

{
forum for hugating water polluuon concerns that are outside the scope of license amendment

proceedmg; LBP-9433,40 NRC 15455 (1994):

|
investigation of heensce's handhng of ra&oactive numerials; DD-94-ll. 40 NRC 359-69 (1994)
managerial. secunty, and human performance problems at South Texas Project; DD 9413, 40 NRC

,,

i 378 87 (1994)
reactor shroud cracks at Brunswick, request for action on; DD-94-9,40 NRC 160'67 (1994)

{ request for opportumty w comment on heense anendments involving uranium null tailings disposal in
!;

* Utah; DD-94-lo, 40 NRC 35&58 (1994)

k 10 C.F.R. 2.701(c) '

! compiction date for filings, LBP.9420. 40 NRC 20 (1994)
10 Cf.R. 2.714(a)

intersemion in support of enforcement actions; CL1-9412, 40 NRC 68 (1994); LBP-94-19,40 NRC
10 11 (1994)

10 C F.R. 2.714(axi)
intervemian rights in suppon of Staff enforcenrnt order; LBP-94-19,40 NRC 12 n.7 (1994) |

I

standards for organizanonal or representational standing to imervene; LBP 9619, 40 NRC {1 (1994)
test for htigable issues; LBP-9422,40 NRC 39 (1994)

10 Cf.R. 2.714(b)(2) and (dX2)
standards for adnussible CONentions; CLI-9&l0, 40 NRC 51 (1994)

10 Cf.R. 2.714(bX2Xii)
disclosure requirenwnts for contenuon bases; LDP-94-22,40 NRC 39 a 6 (1994)
dismissal of tasues that constitute defenses; LBP-94-40. 40 NRC 334 n.5 (1994)
Staff authonty to " defense" tasues; LBP-9421, 40 NRC 33 n 4 (1994)

- 10 Cf.R. 2.734(f)
consolidanon of imervenors' hugation presentations; LDP-9419, 40 NRC 15 a.28 (1994)

143
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~ 10 C.F.R. 2.714e
' appeal of band desernunation on intervention rights in support of Staff enforcement order, LBP419,

40 NRC 11 n.2 (1994) -
, appeal of intervemlan ruhng; CLl#10, 40 NRC 45 0994); CLI-94-12,40 NRC 66 0994); CLl#13,

40 NRC 78 0994) . .,

effect of decimon grannns imervenion on appenlability of earlier imerlocutory decisions; CLIM12,40
: NRC 67 0994)

'' . NRC poisey disfavoring imerlocutory review; Clj#il,40 NRC $9 0994) i

10 Cf R, 2.714a(s) '
. appenis of inservemion sulings; LBPM19. 40 NRC 16 0994)

10 CfA 2.716 <
_ . Board authority to consohdsee omes; CLIM10,40 NRC 510994) ~ |

*
10 CIA 2.718-

licensing Irard authonty to adnut new basis for admined comention; LBPM22,40 NRC 39 0994);
. L8P-94-27,40 NRC 105 (1994)

, . 10 CfA 2.718(1)
inserlocutory appeal based on jurisectional question; CLIMil,40 NRC $9 0994) : - ;

. 10 CIA 2.720(hX2Xil) - .

i

.

L standard for requiring Staff suswers to imerrogatories; LBP426,40 NRC 95 0994)
'

: - 10 CIA 2.730
,

.

.

>

caervice requirenants for answers to motions for reconsideration; LBP-94-39,40 NRC 317 (1994)
E stay of discovery; CLl#9,40 NRC 4 (1994)

.

10 Cf.R. 2.730(a) . |
. forum for hiing stay of discovery requests; CLl#9,40 NRC 7 a.10994)

* . 10 Cf.R. 2.730(O
'

!
.

teferral of ruhng that affects basic structure of proceeding; CLl#12,40 NRC 67 0994)
.10 CIA 2.73(Xg) ;

effect of filing of a motion or certiacation of a qu-suon on status of a proceeding; CLI-94-9,40 NRC
5,6 0994)

10 CIA 2.732 i

burden on nawant for interlocutory review; CLi#tt,40 NRC 610948) i

10 Cf R. 2.734 i4

standards for motions to reopen a secord; LBPM35,40 NRC 273 0994)
10 CEA 2.740lbXI) .

production of puhhdy available documents; LBP-94 26, 40 NRC 98 (1994)
10 Cf R 2.740(c)
. deposition of ill person; LBPM24, 40 NRC 84 85 0994) -

good <nuse requiremem for protective orders; LBPM38,40 NRC 311,312,313 a.3 0994)'

. Iicensing board authoney to manage &scovery; CLl49,40 NRC 7 (1994)
10 C.F.R. 2 740(f)

protective orders, requirements for 6hng motions for; LBPM38. 40 NRC 310 0994)
10 CJA 2.740b(a)

'i

standard for requiring Staff answers to interrogatones; LBPM26. 40 NRC 95 0994)
'

10 C F R. 2.742 -
lioard treatmem of NRC Staff requests for admissions; LBP-9426,40 NRC 95 0994) |

!' imerpretation relative to special trearmem of Staff adnussions, LBP426,40 NRC f6 0994)
10 C.F R. 2 743(b)

deadhne for hhng cross enanunation plans; LBPM35,40 NRC 193 0994)
deadhne pnor to heanns for subnussion of wnsten testirrumy; LBP435,40 NRC 192 0994)

- 10 CJ R 2.743(bX2)
rauonale for submission of cross enanunation plans ordy to the board; LBP435,40 NRC 19),194

,

n.11 0 994)

i
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10 Cf.R. 2.744(d)
standard for reqmring Staff answers to interrogarones: LBP 9426, 40 NRC 95 (1994)

10 Cf.R. 2.749 -
tephes so answers to summary &sposinon nuxions; LBP 94 37,40 NRC 298 (1994)
sumrnary &sposition standards; LBP 94-37,40 NRC 293 (1994)

10 Cf.R. 2.749(a) ..

burden on opponent of summary dispoution motion; !JIP-94-34, 40 NRC 171 (1994)
Staff nwtwns fw summary digosition; LBP-9434,40 NRC 169,178 (1994)

10 Cf.R. 2.749(b)
future to respond to summary &sposition motion. LBP 94 34,40 NRC 173 (1994)

80 Cf.R. 2.749(d) {
evidentiary support for summary &sposition motions; LBP-94-34, 40 NRC 17) (1994)

10 Cf.R. 2.7f4
immediate effectiveness of summary disposition decision; LBP-94-34. 40 NRC 179 (1994)

10 Cf.R. 2.771
reconsideration of Imard formulation of issues; LBP 9440,40 NRC 337 n 9 (1994)
standards foi a nuwien for reconsideration: LBP-9&31,40 NRC 139 (1994)

10 Cf R. 2.786
, deadlines for petitions for review; LBP 94-35, 40 NRC 282 (1994)
. ef fectiveness of decisions pen &ng ju&cial review; LBP-9434, 40 NRC 179 (1994)

: 10 Cf R. 2.786(a)
finality of decision approving sentenrnt agreenent. LBP 9436, 40 NRC 284 (1994)
Anahty of decision when Commission declines review; LBP-9429,40 NRC 124 (1994)

10 Cf R. 2.78h(bX2)
length of peutions for review; LBP-94-34, 40 NRC 179 (1994)

10 CJ R. 2 786(b)(4)
Commission authonty to rule on petitions for review; LBP-94-35,40 NRC 282 (1994)
grounds for review of summary &spostoon motions; LBP-94-34,40 NRC 379 (1994)

10 Cf R. 2.786(g)
Comnussion discreuonary authority to review heensing board interlocutory orders; CLi-9411, 40 NRC

60 (1994)
decisions that warrant interlocutory revww; CLI 9415, 40 NRC 321 (1994)
renew of referred ruling that nught affect the basic structure of a proceeding; CLI-94-12,40 NRC 67

(1994)
10 CJ R 2.786(gXI). (2)

interlocutory appeal based on junsectional quesnon; CLI-9611, 40 NRC 59 (1994)
standard for smerlocutory review; CLI-94-il, 40 NRC 59 (1994)

10 Cf.R. 2.78Me)
standards f,w a stay; CLI-94-9, 40 NRC 5, 6 (1994)

10 Cf.R. 2,1205(c)(1)
notice reqmrenrnes for hcense anendment apphcations; DD-9&l0,40 NRC 357 (1994)

10 Cf.R. 2.1205(d)
interest and areas-of concern requirenrnts for standing to intervene in informal procceangs; LBP-9&33,

40 NRC 152,156 (1994)
10 CI R. 2.1205(di(3)

pleading requirements for statements of concern in Subpart L procee&ngs; LBP 9&39, 40 NRC 316
(1994)

10 Cf R. 2.1205(g)
ju&cial regarements for stan&ng in infurnal proceedings LBP-94-20. 40 NRC 18 (1994); LBP-94 33,

40 NRC 152 (1994)
htigable issues in Subpart L procce&ng on management competence for decomnussioning; LBP-94-39,

40 NitC 315 (1994)
'
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' 10 C F R 2.1213
Staff perticipr. lien in informal heanngs; LBP-94-33,40 NRC 151 n.1 (1994)

10 CF R,11231
Staff responsibihry to provide tranns file to presiding ofAcer and parnes; LDP-94-33,40 NRC 157

(1994)
10 CF R. Put 2. Appendia C

aggregation of violations for anaessnrnt of civil penalues; LBP-94-34, 40 NRC 176 (1994)
noncated violations. enteria for; DD %II,40 NRC 361 (1994)
penalty for employee discrinunanon; DD-94-13,40 NRC 379 (1994)
Sevenry bvel il violation for defects in Rosemouns pressure transnutters; DD 94-12,40 NRC 372

(1994)
10 C.F R. Part 2. Appendia C. IV & n.$

varianon in pubhc health and safety signiAcance of license conditions; LBP 94-21, 40 NRC 33 (1994) I

10 C F.R. Part 2, Appendia C, IV.B. IV,C
evaluation of safety sigruncance of beense violations; LBP-94-21,40 NRC 33 (1994)

10 CER. 20.20l(b)
. survey requirements for brachytherapy iridium-192 remote afterloader scaled source; LBP-94-40, 40 NRC

335, 337 (1994) ,

80 C F R 20.1501(b)
survey requirenwnts for brachytherapy iridiundl92 remote afterloader scaled source; LBP-94-40,40 NRC

335 a 6 (1994) !

10 CER. 20.1801
failure to secure laboratones contaimng radmactive matenals: DD-94-II,40 NRC 365 (1994)

10 CF R. 20.2005
accuracy of radioactive materials nrasurenrms; DD-%II,40 NRC 361 ("*1)

to CF R. Part 21
. .

reponing acquirements on defec;s in pressure transnuners; DD-%I2, 40 NRL 370 (1994)
10 CF R. 21.3

dehmtion of " basic comporrnas supplied"; DD-94-12, 40 NRC 370 (1994)
dehmtion of ''deviauon"; DD-94-12, 40 NRC 373 n 4 (1994)

10 CER. 21.21
contractor responsibahry to naufy licensee or purchaser of deviations in components: DD-94-12,40 NRC
~ 374 (1994)

reporting requirements for seactor shroud cracks; DD 94-9,40 NRC 165 (1994)
10 CF.R. 21.61

civil penalues for Seventy level 11 violanons; DD-9412, 40 NRC 376 (1994)
10 CIER. 309(a) ,

accuracy and completeness of matenal provided by hcensees to NRC; LBP-94-34,40 NRC 173 (1944)
10 CER. 30.32th)

enemption from requirements of; LBP-94-41, 40 NRC 344 (1994)
10 CF.R. 30 35

exemption from requirenrnts of, LDP-94-41, 40 NRC 344 (1994)
Anancial requirements for decomnussioning; l BP-9441. 40 NRC 343. 345, 348, 350 (1994)

10 CF.R. 30.36
site decommissioning for unrestrwted use; LBP-94-41, 48: NRC 343, 349 (1994)

10 CF R. 3513(e) I

license anendnent requirements for change m address or area of use; LBP-%34, 40 NRC 172 (1994)
30 CF R. 3518

,

basis for suspension or modifwahon of byproduct material license; LBP-94-21,40 NRC 29 (1994) j
10 CER. 35 404(a) ;

survey requirements for brachytherapy indium-192 remote afterloader scaled source; LBP-94-40,40 NRC
328, 337 (1994)
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10 C F R.. Part 40. Appenden A, L2
uramurn null tashngs dnposal in large verses arnall facihties; DD-9410, 40 NRC 355-56 (1994)

I10 C.F R 50.7
employee discrinunadon because of repurting of safety concerns; DD9413,40 NRC 379 (1994)

]
10 C.F.R. 5010(a)

espiration of retued reactor facihty beenw without timely retrwal, DD 94-il, 40 NRC 364 n.2 (1994)
10 C F R. 50.33(f)(2)

Anancial quahacations consideration for transfer of operating authonty CLi-94-10, 40 NRC 48 (1994)
10 C.F.R. 50 49

environnental qu.thheauon maintenance / surveillance systern components; LBP 9&35,40 NRC 2% 208
(1994)

10 C.F,R. 50.55a(bX2), (3)
standards for inservice inspection programs and inservice tesung programs; LBP-94-35, 40 NRC 199

(1994)
10 C F.R. 50 57(a)(3), (6)

standards for operating hcense issuance; LBP-94-35, 40 NRC 189 (1994)
10 C.F.R. 50 59

safety evaluation regerenrnes for violation of Technical SpeciEcanons; LSP-94-27, 40 NRC 109 (1994)
10 C.F.R. 50 65

effectiveness of NRC nuurnenance rule; LBP 94-35. 40 NRC 188 (1994)
10 C.F.R. 50 72

reprwtang requirements for reactor steoud cracks; DD-94-9, 40 NRC 165 (1994) -
10 C F.R. 50.7)

reporting requirements for reactor shroud cracks; DD.94-9, 40 NRC 165 (1994)
threshold requirement for Licensee Event Report; LBP-9435,40 NRC 200 (1994)

10 C.F R. 50 80
transfer of operanons control; CLi-94-10, 40 NRC 45 (1994)

10 Cf.R. Part 50, Appendia A
failure of rmwor operated valve to cycle on actuanon signal as violation of single-failure enterion;

LDP 94 35, 40 NRC 270 (1994)
10 C F R. Part 50 Appendas A. GDC 19

safety significance; LBP-94-35,40 NRC lil0 (1994)
10 C.F.R. 71.5(a)

radioachve coittanunanon of flatbed hauling radwaste; DC 94 ll. 40 NRC 364 n.2 (1994)
49 C.F R.173.441(b)(1)

radioactive conianunanon of flashed hauhng radwasie; DD-94-ll. 40 NRC 364 n 2 (1994)
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LEGAL CITATIONS INDEX 1

|STATU'!1i.S .

,

y
'

i
I ;
j Atonne Energy Act 63

NRC authonty to issue licen es for disposal facihties without obtaining state concwrence; DD-9410. 40 ' .

<

NRC 357 (1994)
Atonnie Erwegy Act 81, 42 U.S C. 5 2113

' !

' heensing board authonty to review se:tlenwnt agreements; LDP 94-32, 40 NRC 347 (1994)
licensing board review of settlement agreements; LBP.9636,40 NRC 284 (1994) 5

g
NRC authonty to issue hcenses for disposal facshties without obtaining state concurrence; DD-9010, 40

4

. NRC 357 (1994) |

|
'

Atomic Energy Act 84 .

2
NRC authonty to issue beenses for disposal facilities without obtaining state concurrence; DD-9&l0,40 |

NRC 357 (1994) .- - ),

j ~

Aronue Energy Act, 1036. 42 U.S C.12133(b) .i
',

| radiological injury to property as basis for standing to intervi.ne; CLI-9410, 40 NRC 48 (1994)
~ -

j Atonec Ericrgy Act,103c, 42 U.S C. 5 2133(c)
operm ng hcense term knuis; LDP-94-35,40 NRC 185 (1994).

|
Atonne Energy Act,103d. 42 U.S C.12133(d) .-

standards for operanng hcense issuance, LBP-9435. 40 NRC 189 (1994)!.
Atomic Energy Act,161b, 42 U S C. 2201(b) i

'

bcenn ng board authonty to review settlemem agreenwnes; LBP-94-32, 40 NRC 147 (1994)
?heensii.g board review of settlement agreements, LBP-94-36, 40 NRC 284 (1994)

radiological injury to property as basis for standing to intervene; CLI-94-10,40 NRC 48 (1994)

| Staff authority to utilire racharion esposure incident as basis for suspension and modi 6 cation of
-

[ byproduct matenal bcense; LBP 94-21, 40 NRC 28, 29-30 (1994)

}-
Anmue Energy Act,16tc,42 U.S C. 6 2201(c) g

l Commisuon authonty to hold hearings on enforcement actions; C1J 9412, 40 NRC 69 (1994)

l Alumic Lnergy Act,161i. 42 U.S C. 4 2201(o)
| Staff authonty to utilize radsation exposure incident as basis for suspension and rnodi6cahon of
I byproduct maienal bcense; LBP-94 21,40 NRC 28, 29-30 (1994)

Atonne Energy Act, 1610, 42 U.S C.12201(o)
licensing board review of settlement agreements; LBP-9436,40 NRC 284 (1994)

Aronne Energy Act,182a,42 U S C. 62232(a)
standards for evaluanon of heensee programs; LBP-94-35,40 NRC 188 (1994);

j. Atonne Energy Act.184
transfer of hcensee control without non6 canon; CLI-9415, 40 NRC 320 (1994); LBP-9&37,40 NRC

i

|.
291, 294-95 (1994)

j Atomic Energy Act.186a. 42 U.S C. 5 2236(a) g

1
Comnussion authoney to revoke or suspend a heense; LBP-94-21,40 NRC 28 (1994)

I hearing rights on operaung license amendnwnts; CLl-94-10,40 NRC 47 (1994)
i onussion of information as material false statement; LBP-9437, 40 NRC 2% (1994)

| Atonne Energy Act,189a(th 42 U.S C. (2239(a)(1)
I intervennon in support of enforcernens actions; CL1-9&l2, 40 NRC 68, 69 (1994); LBP-9419, 40 NRC

|. 12 n.7 (1994)
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Atonne Energy Act,134, 42 U.S C. 9 2282
bcenang board roiew of uttlenwnt agreenents; LBP-94-28,40 NRC |17,118 (1994)

Energy Reorganization Act of 1974, 210
engloyee discrinunation as a violanon of; DD-94-13,40 NRC 379 (1994)
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l LEGAL CITATIONS INDEX
OTIIERS

| i

.'
,

| Am Jur 2d 22, Motions Rules, and Orders 5 27 (1971) *
j

reargument or reheanng of a motion, standard for grant of a requesa for; LBP-94-31,40 NRC 140
;

{
(1994)

{.
56 Ana Jur. 2d Supp. 2625

rnations to renew versus nmtions fur reconsideration; LBP-94-31, 40 NRC 140 n.1 (1994)
;

. trnest Gethorn and William F. Robinson, Jt., Summary Judgment in Adnunistrative Adjudicanon, 84 Harv.
| L Rev,612 (1971), at 613 ij deftrusion of collateral facts; LBP-94-31,40 NRC 141 (1994)

|
Fed. R. Civ. P. 26(c) '

;

good <ause requarenent for protec6ve orders; LBP-94-38, 40 NRC 311 (1994)
Fed. R. Cav. P. 36

interpretanon of 10 C F.R. 2.742 relauve to sprial treatmens of Staff admissions; LBP-94 26, 40 NRC
% (1994)

Fed. R. Civ. P. 37(d)
obgetions to documere requests or interrogatories; LDP-9438, 40 NRC 310 (1994)

,

i Fed R. Civ. P. %
witness denranor in summary disposition gesumony; LBP-94-37,40 NRC 294 (1994)

2A Jarnes W. Moore et al, Muore's Federal Practice 112.07[2.1] at p.12-54, and 112.07{2.-2] at pp.
12 69 to 12 70 (2d ed.1994) '

deterndnaamn of subject vnauer Jurisdiction when facts presented give rise to factual controversy;
CLI 94 7, 40 NRC 62 n 5 (19941

5A James W. Moore et al. Moore's Federal Pracuce 152.08 at pp. 52156 to 52157 (2d ed.1993)
,

j deterrrunmion of subject matter jurisd.ction when fxta preserded give nae to factual controversy;
C13 94-7,40 NRC 62 n.5 (1994)

#

[
6 Moore's Federal Pracuce. IW 2. 1 56 15[4] (1993)

droosnton importance in summary disposition tesuneny; LBP-9437,40 NRC 294 (1994)
8 Charles A. %nght et al, Federal Pracuce and Procedure 5 2291 at it09-10 (1970)

gomi cause for failure to respond to document requests or inserrogatunes; LBP-9438, 40 NRC 310
,

! (1994)
,
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! AGREEMENTS

|
voluntary, on deposition of ill person; LBP 9424,40 NRC 83 (1994)

APPEAL BOARDSg

precedential weight accorded to decisions of; CLI-9411, 40 NRC 55 (1994)i

APPEALS
stay of Ascovery pendmg; CLI.949,40 NRC 1 (1994)

APPEALS INTERI.OCUTORY

; burden of proof on; CLI-9&ll,40 NRC 55 (1994)
; Commission pobey on; CLI-94-II,40 NRC 55 (1994)
8 irreparable impact standard for grant of; CIL9&ll,40 NRC 55 (1994)

pervamve effect ce nature of proceeding; CLI-9&ll, 40 NRC 55 (1994)
AUXILIARY BUILDING

venclation system; LBP-9435, 40 NRC 180 (1994)
BRAG 1YTHERAPY;

high-dose <ste iri&um-192 sealed source; LEP-9429, 40 NRC 123 (1994)g

f ra&arion survey for irt&um 192 renmie afterloader sealed source; LBP-94-40, 40 NRC 323 (1994)
BREAOi OF COMMITMENT

beyond technical specincarions; LBP-9427, 40 NRC 103 (1994)
BRIEf S

i clanry of; LBP-9437,40 NRC 288 (1994)

! BYPRODUCT MATLRIAL
| secoon 11e(2) disposal in in situ leach facihty; DD-9&l0. 40 NRC 353 (1994)

! BYPRODUCT MATERIAL LICENSE AMENDMENT

!- change m area of use or address. LBP-9434,40 NRC 169 (1994)

[ BYPRODUCT MATERIALS LICENSE
rettlement agreement on suspension; LDP-9436,40 NRC 283 (1994)

I suspennon of; LBP 9429. 40 NRC 123 (1994)
k ss-pension or nuli6catmo proceed ng; LBP 94-21, 40 NRC 22 (1994)

[ CABLES

!' failure: LBP 94-35, 40 NRC 180 (1994)

| CERTlflCATION
| See Directed Certincation

|
CHECK VAIXES

ASW pump vauh drain; LEP 9035, 40 NRC 180 (1994)

| nuun feedmater; LBP-%35,40 NRC 180 (1994)

|
technical discussion of. LBP 94-35, 40 NRC 180 (1994)

i CHEMICAL AND VOLUME CONTROL SYSTEM
! diaphragm leakage LBP-9435. 40 NRC 180 (1994)

{ CIVIL PENALTIES

i calculation of amount: LBP-94-34, 40 NRC 169 (1994)

j- employee discrinunanon; DD-9&l), 40 NRC 377 (1994)

{
reqmrenrnes for issuance of; DD-94-12, 40 NRC 370 (1994)

!

|
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SUBJECT INDEX

COLLATERAL f3TOPPEL
appbcabihty in NRC proceedings; LBP-9421,40 NRC 22 (1994)

CONTAINMENT
equiperets hatch; LBP 9427,40 NRC 103 (1994); LBP-9435, 40 NRC 180 (19N) -
fan cochng unit backdraft dampers; LBP-94 35,40 NRC lito (1994)
personnel airlock tests of; LBP-94 35. 40 NRC 180 (1994)

CONTENTIONS
adnuned. new basis for; LBP-94-22, 40 NRC 37 (1994)
factual support necessary as fihng stage, CL1-9410, 40 NRC 43 (1994)
late-hied basis fur; LilP427,40 NRC 103 (1994)
hautacons on amendmere of; LBP 94 22, 40 NRC 37 (1994)
pleahng imperfecuana, LBP-94-19, 40 NRC 9 (1994)
plemiing requirenents for, CLI 9410, 40 NRC 43 (1994)
scope of htigable issues; CLI-94-10,40 NRC 43 (1994)

CORROSION
piping; LBP-9435, 40 NRC 180 (1994)

CRIMINAL PROCEEDING
pendency of, as basis for stay of enforcernent proceeding; LBP-94-40. 40 NRC 323 (1994)

CROSS-EXAMINATION -
irnervenor's presentation of case through; LBP-94-35,40 NRC 180 (1994) .

DECISIONS
appellate, precedential weight accorded to; CLI-94-il,40 NRC 55 (1994)

DECOMMISSIONING
for unrestricted use; LBP-9441, 40 NRC 340 (1994)

' hfting of restricuan on Staff shihry to issue order for; CLI-94-14, 40 NRC 133 (1994)
management competence; LBPM39. 40 NRC 314 (1994)
of research areas, adequacy of; DD-9418,40 NRC 359 (1994)
site renrdiauon regerenwnts for; LBP-94 20, 40 NRC 17 (1994)

DLCONTAMINATION
of research areas. adequacy of; DD 94 il 40 NRC 359 (1994)

DEFINITIONS
operabic, in Technical Specifications; LBP-94-27, 40 NRC 103 (1994)

. DEM)SITION
ill person; LBP-94-24, 40 NRC 83 (1994)

DIESEL GENERATORS
failunt to achieve rated voltage; LBP-94 35,40 NRC 180 (1994)
testcock valves; LBP-94-35, 40 NRC 180 (1994)

DIRECfED CERTIFICATION
challenges to interlocutory order treated as petsuon for; CL1-941). 40 NRC 55 (1994)

DISCOVERY
,

!

failure to respond to interrogatorms or docunent requests; LBP 94 38,40 NRC 309 (1994)
heensing board authonty to manage; CLI-94-9. 40 NRC | (1994)
NRC Staff documents; LBP-94 26,40 NRC 93 (1994); LBP 94 31, 40 NRC 137 (1994)
objections to mterrogatones or docurr,ent requests; l BP-9438, 40 NRC 309 (1994)
stay of. CLI-94 9, 40 NRC i (1994)

DISCRIMINATION
employee. for reporting safety concerns. DD 9413, 40 NRC 377 (1994)

DISMlSSAL OF PROCELDING ,

failure of intervenor to cure dehciencies in beanng reqerst as basis for; LBP 94-30. 40 NRC 135 )
(1994) :

DUE PROCl35 )
nonce of charges and opponunity to respond to enforcenwns aer.ons; !.BP-94-21,40 NRC 22 (1994) I

!
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SUBJECT INDEX

f.LLCTRICAL LQUIPMfNF
environmemal quahhcation of; LDP 9435. 40 NRC 180 (1994)
restoration of elecincal panels; LBP 94 35, 40 NRC 180 (1994)

I1ECTRICAL POWER
loss of LBP 9427,40 NRC 103 (1994)

EMERGENCIES
site area; LBP-9027, 40 NRC 103 (1994)

EMERGENCY CORE COOLING SYSTEM
safety-injection. accunustator tanks; LDP 94-35,40 NRC 180 (1994)

1MLRGENCY POWER
diesel generator; LBP 9427,40 NRC 103 (1994)

EN!'ORCEMENT ACrlONS
.

agency discrenon la choice of; DDM8,40 NRC 127 (19%)
civil penalty for ernployee discnnunation; DD9413. 40 NRC 377 (1994)
Consnautional due process acquirenrnts; LDP-94-21,40 NRC 22 (1994)

' linervemian in support of; CLI 94-13,40 NRC 78 (1994)
legal basis for Commission authonty to take, LDP-94-21,40 NRC 22 (1994)
prohibiung individual's involvemem in NRC-licensed activities; LDP 94-40, 40 NRC 323 (1994) .
removal of individual from bcensed or regulated activuies; LBP-9425,40 NRC 88 (1994)
serviemes agrectnents; CLI-9412, 40 NRC 64 (1994)
suf6ciency of charges; LBP-9440,40 NRC 323 (1994)
sufhciency of charges based on hearsay allegations; LBP-9421,40 NRC 22 (1994)

. D4FORCEMENT ORDERS
" intervenuon in support of; LBP 94-19, 40 NRC 9 (1994)

ENR)RCEMENT PROC 11 DINGS
bcense suspension and modancation; LBP 9421,40 NRC 22 (1994)
hcensang board authority to dismiss issues in; LBP 94 21,40 NRC 22 (1994); LBP-9440,40 NRC 323

;1994)
NRC discrenon in irunation of; CLI 9&l2, 40 NRC 64 (1994)
scope of pubbe participation; CLI 9412,40 NRC 64 (1994)
scope of; LBP 94-21,40 NRC 22 (1994); LDP-94-40, 40 NRC 323 (1994)
stay of; LBP 9440,40 NRC 323 (1994)

ENGINEFRED SAFETY IEATURES
unplanned acuvanon of, LBP-94-35,40 NRC 180 (1994)

ENVIRONMENTAL QUALIFICATION
of elecincal equipment, maintenance of; LBP-9435, 40 NRC 180 (1994)

EQUIPMLNT,

measunng and test, control of, LBP-94-35, 40 NRC 1h0 (1994)
EVIDENCE, llEARSAY

enfoicement actions based on; LBP-94 21, 40 NRC 22 (1994)
EXTENSION OF TIME

stay compared to; LBP 9431,40 NRC 137 (1994)
F1NANCIAL QUAltflCATIONS

interpretation of regulations; CLI-9&l0. 40 NRC 43 (1994)
f1RES

electncal panet, LBP-9435, 40 NRC 180 (1994) j

IUEL HANDLING BU!LDING |

technical discussion of; LBP-94-35, 40 NRC 180 (1994) i

GAS DECAY TANK j
missed surveillance, LBP-9435,40 NRC 180 (1994)

GENERATORS
See Diesel Generators; Steam Geirrators
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f= HEARING REQUESTS ' .. .
.. ,, . .

n . offset of failure to cwe ds6ciencies la; LBP-94 30,40 NRC 133 (1994); i

l' HEAT EXCHANGERS 1 . . . ~'.j
.. -1compneem coches wassr; LBP 94-33,40 NRC 100 (1994)-. ,

-!

'

c HOUSEREEPING ' . , .

- ?
.

. comeml of foreigg material and cleanliness; LBP %35,40 NRC 180 (1994) !
INFORMAL Hi,ARINGS.'

_,

areas of'commen, basis for presieng ofacer's deiermination on; LBP 94-20,40 NRC 17 (1994) '
INFORMAL HEARINGS , I

'

samm&ng to imervsme in'; LBP-94 20,'40 NRC 17 (1994)i !
3

.' ' INTERROGATORIES -:- 3$
'

'

NRC Sieff as target of; LBP 94-26, 40 NRC 93 (1994) . _ . .

'
.

, ' NRC Staff involved in preparing key report; LBP-94-31,40 NRC 137 (1994)
'INTERVENORa

withdrawal frorn proceceng wish prejudice; LBP-94-23, 40 NRC 81 (1994) '
._L INIE9VENTION ; f'

' '
'

:i

. is support of esfarcerneut actions; CLI.%I3,40 NRC 78 (1994); LBP 94-19,40 NRC 9 (1994) s;
'

'

!INTERVENTION PETITIONS 3 . .

,|amendmean to cure defects; LBP-94-20, 40 NRC 17 (1994) -
.

..

. pleading requiremeans for statemems of concerns in Subpart L procachngs; LBP-94-39,40 NRC 314 ,

'-
- 5

. (1994) ',

- * JURISDICTION ..
'

,'laserlucmory appeal based on question of; CU-94 ll,40 NRC $3 (1994)' r

f LICENSEE CHARACTER AND COMPETENCE .. _ |
. - license eransfer restricuons; LBP 94-37,40 NRC 288 (1994) ;;

, LICENSEE EMPIDYEESf;
. . . . .~ . . ,

, ,
snsdanism for seporting safety concerns at Palo Verde; DD 94-8,40 NRC 127 (1994) - 3

- reporting of safety concerns; DD 94-13,40 NRC 377 (1994) !

:- LICENSEES
~

?. . .

. transfer of operational comrol; CLI-9415, 40 NRC 319 (1994); LBP-94 37, 40 NRC 288 (1994) I

LICENSING BOARDSi ,_ _
suthonry 10 adnut new basis for contemion; LBP-94-22,40 NRC 37 (1994) ,

''
aushority to approve settlemes agmemens; LBP 94-41,40 NRC 340 (1994) .

) authnnty to esmiss issues in enforcement proceedings; LBP-94 21,40 NRC 22 (1994); LBP-94-40,' 40 ,

- NRC 323 (1994) . . ,
.

' authonty to mo&fy discovery demands; CL1-94-9,40 NRC I (1994) .j
'

review of seulemes agreements: LBP44-28, 40 NRC 117 (1994); LBP-94 32, 40 NRC 147 (1994)-
weists given to stan&ng determinauons; CLI-94-10, 40 NRC 43 (1994)

LIFTING AND RIGGING DEVICES - . ,

control of; LBP 94-35, 40 NRC 180 (1994)
' LUBRICANTS . . .

*

.. storage and handling; LBP 94-35, 40 NRC 180 (1994) !
' MAIN FEEDWATER PUMP , }

? overspeed trip; LBP %35, 40 NRC 180 (1994)'
MAINIT. NANCE ' ;

Itiatklog at South Texas Project; DD 94-13,40 NRC 377 (1994)'
MAINTLNANCE AND SURVEILLANCE PROGRAM

standards and scope; LBP 94 33,40 NRC 180 (1994) ;

- MANAGEMENT COMPETENCE
'

decomnussioning activines; LBP-94-39, 40 NRC 314 (1994) <

' MATERIALS LICENSE AMENDMENT !

decomnussioning and site seme&ation; LBP-94-20,40 NRC 17 (1994) ;
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- MISREPRESENTATIONS - :r

+proof of; LBP.%37,40 NRC 288 0994) :
'MOOTNESS .

L seterunmion of procee&ng on grounds on; LBP 94-29,40 NRC 123 (1994)
- HMION IUR RECONSIDERATION

. substamsve standard; LOP-94-31,40 NRC 137 0994)
, - ,

: tinebness of; LBP 94-31. 40 NRC 137 0994)
: MOTION TO COMPEL <

< . , deposisjon of ill pcrwn; LBP-94-24, 40 NRC 83 (1994) ;-
-- MOTIONS . f~ . , ,

- rephes to answers so; LBP-%39,'40 NRC 314 (1994)
~ MMORS .

,

'

wrong sine installed, LBP 94-35,40 NRC 180 0994)
'

NOTIFICATION -r

contractor sesponsMhty to moufy beensee or purchaser of deviations in components; DD 9412,40 NRC
370 (1994).-

"

, ':
.'NRC STAFF

.
, [

Board neatnem of requests for adnusuons; LBP-94-26, 40 NRC 93 0994) - ;
'

- discovery of docuness from; LBP-94-31,40 NRC 137 (1994) ,
> discovery of names of ineviduals invcived in preparing key report; LBP-94 31,40 NRC 437 0994) 4

a Ametrogasories asked of; LBP 94-26. 40 NRC 93 (1994) .
~ j-

: sununary esposition nynions; LBP-94-34,40 NRC 169 0994): ;

r - NUCLEAR POWER PLANTS
,

< .

.: transfer of operations comrol; CLI-94-10,40 NRC 43 0994) .
.

NUCLEAR REGULATORY COMMISSION .
. .

,

authonty to issue license anrndments without obtaining concurrence of state goverhnwnis; DD 94-10, 40
NRC 353 (1994)

'legal basis for enforcenwns menone; LBP 94-21,40 NRC 22 0994)-
'

- OPERATING LICENSE AMENDMDITS
construction perioJ recc. cry; IJIP 94 35, 40 NRC 180 0994). ,

PENALTIES
*

See Civil Penalties
- PHYSICAL SECURITY PLAN

: effecoveness at South Texas Project; DD-94-13,40 NRC 377 0994)
j

PIPE SUPPORTS ,

lsnubber damage; LBP 94-35,40 NRC 150 0994)
- PIPING |

!corrosion. LBP-94-35, 40 NRC 180 0994)
PRESIDING OITICER ]

review of settlemeni agreenents; CU 94-12, 40 NRC 64 0994) q

. PROOF. ..
j

nusrepresentations; LBP 94-37, 40 NRC 288 0994) J
PROOF, BURDEN OF ,

,
'

interlocutory appeals; CLI-94 ll,40 NRC 55 0994) .
PROTECTIVE ORDERS

requireness for Ahng rnutions for; LBP-94-38,40 NRC 309 0994)
PUMPS

, ausihary saltwater; LBP 94-35, 40 NRC 180 0994)
cemnfusal charging; LBP-94 35f 40 NRC 180 0994)

- RADIATION -
postmgs, failure to utihre; D!>94-11, 40 NRC 359 (1994)

RADIATION MONITOR I
waH-enounted. as rs&ation servey detecuan instrument; LDP 94-40,40 NRC 323 0994) ]

i

.
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RADIATION PROTICrlON PROGRAM
lnvestigation of bcensee au&t of, DD 94-ll, 40 NRC 339 (1994)

RADIATION SAILTY OfTICER
fashre to inform NRC of change in: DD 94-il, 40 NRC 359 (1994)
resencnons on hcensed acuvines; LBP-94-36, 40 NRC 283 (1994)

RADIATION SURVEY
reqwrenents for brachytherapy italiurn 192 genote afterloader scaled source; LDP-9440. 40 NRC 323

(1994)
RADIOACTIVE CONTAMINATION

flatbed hauhng radwaste; DD-94 ll. 40 NRC 359 (1994)
RADIOACTIVE MATERIALS CONTROL

adequacy of twensee program; DD 9&lf, 40 NRC 359 (1994)
RADIOACTIVE WASTE DISPOSAL

uranium null taihngs; DD-9410. 40 NRC 353 (1994)
REACTOR

cavity sung wide range level channel. LBP-94-35, 40 NRC 180 (1994)
REACTOR COOLANT SYSTEM

leakage; LDP-9435,40 NRC IRO (1994)
REACTOR CORE

shroud cracks, reporung requirenwnis. DD-94-9, 40 NRC 159 (1994)
REACIOR TRIP

fuse failure in rod control systein; LBP-9435, 40 NRC 180 (1994)
steam generator low level, LDP-9435, 40 NRC 180 (1994)

RLCONSIDLRATION
content of nwoons for; LBP 94-39,40 NRC 314 (1994)

REGULATIONS
interpretation of 10 C f R 2.730tc); LilP 94-39. 40 NRC 314 (1994)
interpretanon of 10 C.F R. 2.1205(d); LBP 9439. 40 NRC 314 (1994)
inscrpretanon of 10 C.I R. 2.1237(a); LBP-94-39, 40 NRC 314 (1994)
interprecauon of 10 C.F.R. 50 3h0(2); CLI-94-10, 40 NRC 43 (1994)

REOPENING OF PROCFIDINGS
standards for; LDP-94 35, 40 NRC 180 (1994)

RLPORTING REQUIREMENTS
defects in Rosemount transnuiters DD-9412, 40 NRC 370 (1994)
reactor shroud cracks, DD-94 9, 40 NRC 159 (1994)

RES JUDICATA
|asphcabihry in NRC proceeangr.1.BP-94-21, 40 NRC 22 (1994) ,

RESIDUAL HEAT REMOVAL SYSTEMS I
operabihty; LBP 9427, 40 NRC 103 (1994)

REVIEW
discretionary; CLI-9411,40 NRC 55 (1994)
standard of. LDP 9435, 40 NRC 180 (1994)

REVIEW, INTERLOCUTORY
Comnussion pohey on; C1194-15,40 NRC 319 (1994)
standards for grant of. CLI 94-15. 40 NRC 319 (1994)

ROD CONTROL SYSTEM
fuse failure; LBP-94-35, 40 NRC 180 (1994)

ROSEMOUNT TRANSMITTERS
i

nonheauon of defects in; DD-9412, 40 NRC 370 (19941 |

RULES OF PRACTICE |

Board treatnwnr of NRC Staff requests for adirussions LDP-9426, 40 NRC 93 (19941,

bnefs, clanty of, LBP-9437, 40 NRC 288 (1994)
collateral estoppel in NRC proceedings, LBP-9421, 40 NRC 22 (1994) '

|

|
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|

contention plea &ng requirements; CL1-9410, 40 NRC 43 (1994), LDP 94-19, 40 NRC 9 (1994)
cross-esanunarion of orter parues' witneues; LBP-94-35, 40 NRC 180 (19M)
deposition a,f ill person. LBP 94-24. 40 NRC 83 (1994)
&scovery; 1 BP-94 38, 40 NRC 309 (1994)

,

&scovery stays; CLI 949, 40 NRC 1 (1994) |
&nrussal of issues in enforcenent proceedings; LI)P-%40, 40 NRC 323 (1994) i

interlocutory appeals; C11941l. 40 NRC 55 (1994) |
interlocutory review standasos; CLl-9415,40 NRC 319 (1994)
intervention pention ples&ng requirenwnts: LBP 94-39, 40 NRC 314 (1994)
late nied basis for contennon, LBP-9427,40 NRC 103 (1994)
rnctions for reconsideration, LBP-94-31, 40 NRC 137 (1994)
new basis for already adnuned contention; LBP-94-22, 40 NRC 37 (1994)
proof of rninepresentauons; LBP-94-37,40 NRC 288 (1994) j

proposed 8ndings of fact; LBP 94-35,40 NRC 180 (1994)
reopemns of proceed ogs; LBP 9435, 40 NRC 180 (1994)
repbes to answers to motions; LBP 94-39, 40 NRC 314 (1994)
res ir-licaia in NRC procecengs; LBP-9421. 40 NRC 22 (1994)
Staff answer to requests for adnussions concerning truth of En&ng in repons containing collateral facts;

LDP-94-31,40 NRC 137 (1994)
standing to intervene; CLI-94-10, 40 NRC 43 (1994); CLI 412,40 NRC 64 (1994); LBP 9419,40

NRC 9 (1994)
stay pending appeal; CLI-94-9, 40 NRC 1 (1994)
stay versus extension of tine; LBP-9431,40 NRC 137 (1914)
summary &sposinon, burden on opponent of; LDP 94-37, 40 NRC 288 (1994)

SECURTTY
fasture so secure laboratories containing radioactive r.wcrials; DD-94-ll. 40 NRC 359 (1994)

SLISMIC CLIPS
uninstalled. LBP-9435, 40 NRC 180 (1994)

SLRVICE OF DOGJMENTS
answers to motions for reconsiderarjun. LBP 94-39, 40 NRC 314 (1994)

SETTLEMENT AGREEMENTS
licensing board approval of; LBP-9425, 40 NRC 88 (1904), LBP-9441, 40 NRC 340 (1994)
licensmg tmard review of, LBP-9428, 40 NRC ||7 (1994); LBP-94-32, 40 NRC 147 (1994)
parucipanon in heensed acuvities; LBP-9432,40 NRC 147 (1994)
restrienon of Radiation Safety Of6cer from engagmg in licensed achvities; LBP-9&36,40 NRC 283

(1994)
review by presiang ofhcer; CLl-9&l2,40 NRC H (1994)

51101 PELNING OPERATIONS |
'

procedurnis dunng; LBP-94-35,40 NRC 180 (1994)
SHOW CAUSE PROCEEDINGS

standard for insutusion of, DD-94 9, 40 NRC 159 (1994); DD-941), 40 NRC 377 (1994)
SOURCE MATERIALS LICfWSE AMENDMINT

uramum null tanhngs esposal; 1BP 94-33, 40 NRC 151 (1994) !
STANDING TO LNTERVENE

apphcation of ju&cial concepts in NRC proceedmgs; LBP 94-19, 40 NRC 9 (1994)
arcleological and religious concerns as basis for; LDP-943140 NRC 151 (1994)
causaiion standard, CL1-9+12, 40 NRC 64 (1994)
injury in-fact standard for grant of, CLl 9410. 40 NRC 43 (1994); CLI-9412. 40 NRC 64 (1994)
ju&eial conceps apphed in NRC proceedmgs; CLA 9410, 46 NRC 43 (1994). CLt-9&l2, 40 NRC 64

(1994), LBP 94-20,40 NRC 17 (1994r, LBP44 33. 40 NRC 151 (1994)
organizauonal inserests LBP-94-20, 40 NRC 17 (1994)
redressabihty standard. CLi-9&l2. 40 NRC 64 (1994)
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representa;ional, authuruation for; LBPM19, 40 NRC 9 (1994)
weight given to hcensing board judgnwnt at pleading stage; CLl#10,40 NRC 43 (1994)

STAY
consututional depnvarion arisms from delayed adjuecanon as basis for; LBPM40,40 NRC 323 (1994) !

extensson of tme cornpared to; LBPM31, 40 NRC 137 (1994) |
1forum for hhng requests for; CLIM9,40 NRC 1 (1994)

liarm-to-other parties standard, CLl#9,40 NRC 1 (1994)
irreparable-injury standard, CLIW9, 40 NRC 1 (1994)
pen &ng appeal, CLI-94 9, 40 NRC 1 (19W)
public mierest standard. CLIM9, 40 NRC 1 (1994)
success.on-the-merits standard, CUM 9, 40 NRC I D994)

STEAM GLNLRATORS
fredwater nonle crading; LDP-94-35,40 NRC 180 (1994)

STRONTIUM-90
suspension of heense to receive or use; LBPM21,40 NRC 22 (1994)

SUMMARY DISPOSmON
burdet on opponent of; LBPM21,40 NRC 22 t1994), LBPM37,40 NRC 288 (1994)
burden on proponent of mohon for; LBPM34,40 NRC 169 (1994)
evidennary support for mouons for; LBP 94 34, 40 NRC 169 (19H)
lega' standards for; LBPM34, 40 NRC 169 09941
Siaff motions for; LBPM34, 40 NRC 169 (1994)

SURVElt1ANCE
over ra&oactive source; DD 94-il, 40 NRC 359 (1994)

SURVEY INSTRUMENTS
failure to cabbrane as proper frequency; DD#ll, 40 NRC 359 (1994)

TLCHNICAL SPLCIllCATIONS
action staiements; LBP-9427, 40 NRC 103 (1994)
operable denned in; LDP 9427, 40 NRC 103 (1994)
volations of, L BP-94-27, 40 NRC 103 (1994)

TERMINAllON OF PROCEEDING
rnootness grounds for, t BPM 29, 40 NRC 123 (1994)
withdrawal of miervenor as basis for, CLl#14, 40 NRC 133 (1994)
withdrawal of sole intervenor as basis for; LBP-9423. 40 NRC 81 (1994)

TRAINING
heensee failure to preside, DDMil,40 NRC 359 (19%)

TRANSf ER OF CONTROL ;

indirect, nouficanon requirements; LDPW37, 40 NRC 288 (1994)
nounrahon requirenwnts; CLIMIS, 40 NRC 319 (1994)

URANIUM MILL TAILINGS
disposal. LBPM33, 40 NRC 151 (1994)
disposal in Ut.th; DDMIO, 40 NRC 353 (1994)

UTAH
uraruum null tashngs disposal m; DDM10, 40 NRC 353 (1994)

UTE Tk1BE
ardwological and religious resources; LBP-94 33, 40 NRC 151 (1994)

VALYLS
auxihary saltwmer pump crossue; LBPM35, 40 NRC 180 (19M)
component coohng water; LDPM35,40 NRC 180 (1994)
high pressure turbine stop; LBPM35, 40 NRC 180 (194)
lanutorque; LDP435, 40 NRC 180 (1994)
motor-opermed, failure to cycle on actuanon; LBPM35, 40 NRC 180 (1994)
testcock, on diesel generator, LBPM35, 40 NRC 180 (19941
See also Check Valves
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VENTILATION SYSTLMS
4 autihary laniding: Lf3PM35,40 NRC 180 (1994)

VIOLATIONS
aggregauon in calculauon of civil penalty; LDPM34. 40 NRC 169 (1994)
nuncited, crnena for; DD-94 il, 40 NRC 339 (1994)
of techrucal specificauons, imerpretatma of, LBPM27, 40 NRC 103 (1994)
Seventy feel II, DDM12, 40 NRC 370 (1994)
Seventy level III, LEPM34, 40 NRC 169 (19M)
Seventy level iV; DD 94.l. 40 NRC 359 (1994)

WA1LR POLLUTION
u amum null taihngs duposal acovines and, LilPM33, 40 NRC 151 (1994)

WHIST 11filDWLRS
pnwecuon of, DD 94-8, 40 NRC 127 (1994)

I
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BERT AVENUE. HARVARD AVENUIL AND McGEAN-ROHCO SITES, NEWBURCH HEIGHTS AND
CUYAHOGA IILIGitTS, OHIO; Docket No. 40 8724-MLA

MATERIALS UCENSE AMENDMENT; July 7,1994. MEMORANDUM AND ORDER (Request for ,

$

Hearing); UIP 94 20,40 NRC 17 (1994)
MATERIALS UCENSE AMENDMENT; Septemler 1,1944; MEMORANDUM AND ORDER

(Monon to Disnuss Proceedmg); LBP-94-30,40 NRC 135 (1994)
= BRUNSWICK STEAM E11CTRIC PLANT, Units I and 2; Docket Nos. 54325, 54324

IREQUEST l'OR AGION; October 19, 1994 DIREETOR'S DECISION UNDER 10 CER. I2.206,
DD-94-9, 40 NRC 159 (1944) I

i '

i CLA! BORNE ENRICHMENT CENTER; Docket No. 743074ML
|

! MATERIA 13 UCENSE; November 18, 1994; MEMORANDUM AND ORDER; LBP 94-38, 40 NRC
l

| 309 (1994)

|. DIABLO CANYON N'*ELt:.;JL POWER PLANT, Umis I and 2; Docket Nos 50 275-OLA-2,

|
54323-OLA-2

;. OPERATI>G LICENSE AMLNDMENT; November 4,1994, INITIAL DECISION (Construction

iL Penad Recovery /Rea44ure); LBP-94-34,40 NRC 130 (1994)

i GORE, OKt AHOMA SITE; Docket No. 40 8027-FA

j EN ORCEMENT; July 7,1994; MEMORANDUM AND ORDER (Granung intervention Motia);
LBP.9419,40 NRC 9 (1994)

ENFORCEMENT; July 21, 1994; ORDER; Cl.1-949,40 NRC 1 (1994)
ENFORCEMENT; August 23, 1994 ORDER DENYING PETITION FOR INTERti)CLTTORY

REVIEW AND/OR MOTION FOR DIRECTED CERTirlCATION; C1194-11,40 NRC 55 (1994)

! I;NFORCEMENT; August 23, 1994 MEMORANDUM AND ORDER; CU-9412,40 NRC 64

|- (1994); CLI.9413,40 NRC 78 (1994)
| PALO VERDE NUCLEAR GENERATING STATION Umts I,2, and 3: Docket Nos. 50 528, 54 529,
t 54530

f REQUEST FOR AGION; August 12, 1994. DiMCTOR'S DECISION UNDER 10 CER. 5 2.206;

! DD'94-8. 40 NRC 127 0994)

|- RANCHO SECO NUCLEAR GENERATING STATION, Ducket No. 50 312 DCOM

|
DECOMMISSIONING; Septeinher 2,1994. ORDI R; CU 9414, 40 NRC 133 (1994)

|
DECOMMISSIONING REMAND, AuFur,t II,1994, MEMORANDUM AND ORDER (Ternunating

l Proceedmg), LBP 9423, 40 NRC 81 (1994)

| RIVER BEND STATION, Umt 1; lbcket No. 50-458 OLA

!. OPERATING UCENSE AMENDMENT; August 23,19H. MEMORANDUM AND ORDER;

| CU-94-lo. 40 NRC 43 0994)

|
SOUTH TEXAS PROJECT, Umts I and 2 Docket Nos. 54498, 50-499

i REQUEST IOR ACTION, Drcember 20, 1994; DIREGOR'S DECISION UNDLR 10 CER.

| 92.206; DD-9413,40 NRC 377 0994)

|
VOGTLE ELEGRIC GENERATING PLANT, Umts I and 2; Ducket Nos. 50 424-OLA-3, 50 425-OLA-3

OPLRATING UCENSE AMINDMENT: July 28. 1994, MEMORANDUM AND ORDER (Motion to'

Accept Addinonal Factual Hasn); I BP-9422, 40 NRC 37 (1994)
OPERATING UCENSE AMENDMENT; August 18, 1994. MEMORANDUM AND ORDLR

(Deposition of Mr. Bill Shipman); LDP4424, 40 NRC 83 (1994)
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OPLRATING LICLNSE AMLNDMLNT; August 22, 1994, MEMORANDUM AND ORDER (Staff
Resporucs to inicrvenor's I-ust Request for Admissions, Second Set of Intermgatones); LDP-94-26,
40 NRC 93 (1994)

OPliATING LICENSL AMLNI')MLNT; Augusi 26. 1994; MEMORANDUM AND ORDI.R
(Denying Motson to Accept A&hru,nal l' actual llaus); LhP-94-27, 40 NRC 103 (1994)

OPERATING LICLNSL AMLNDMI.NT; September 9.1994. MEMORANDUM AND ORDER
(Motion for Reconsuleratmn- Admissions; Second OrJer); LDP-94-31, 40 NRC 137 (1994)

OPi RATING LICENSE AMLNDMENT; November 8,1994. MEMORANDUM AND ORDLR
(Sumn ary Disposinon !! legal Transfer Allegation); LBP-94-37, 40 NRC 288 (1994)

OPERATING LJCINSI: AMENDMLNT; December 21, 1994; MLMORANDUM AND ORDLR.
C1J-94-15, 40 NkC 319 (1994)
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