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LILCO'S MEMORANDUM ON RESTRICTIONS ON COMPELLED
DISCOVERY OF OTHER FEDERAL AGENCIES IN NRC PROCEEDINGS

This Board's May 30, 1984 Order requested parties to address
(1) the permissibility and (2) the advisability of one federal
agency's requiring another to disclose documents in the context of
an NRC licensing proceeding. The Order requested that the discus-
sions address the question both generally and with reference to
the November 4, 1980 Memorandum of Understanding between NRC and
FEMA, 45 Fed. Reg. 82713 (1980).

l. Permissibility of Requiring Production
of Documents by Another Federal Agency

The NRC possesses authority under § 161(c) of the Atomic En-
ergy Act to require the appearance of, and production of documents
by, any "person"; the term "person", at § 11(s) of the Act, in-

cludes any "Government agency other than the Commission."1l/ 42

1/ The "Government" being referred to is apparently the fed-
eral government, cf. AEA § 11(a), defining "agency of the Unit-

(Footnote continued)
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U.S.C. §§ 2201(c), 2014(s).

The Commission has implemented this power in its Rules of
Practice with respect to issuance of subpoenas in § 2.720, and
with respect to discovery in adjudicatory proceedings in §§ 2.740
(general), 2.740a (depositions), and 2.741 (production of docu-
ments). The Commission's regulations establish further protec-
tions regarding compelled discovery against NRC personnel by sub-
poena (§ 2.620(h)), discovery generally (§§ 2.740(£f)(3),
2.720(h), 2.744), depositions (§§ 2.740a(j), 2.720(h)), and pro-
duction of documents (§§ 2.741(e), 2.744). FEMA personnel, when
reviewing an emergency response plan in an NRC licensing proceed-
ing pursuant to the NRC-FEMA Memorandum of Understanding, have al=-
ready been held in this case to be acting as NRC consultants, and
thus entitled to the same protections on discovery as NRC pe:son-

nel. Long Island Lighting Company (Shoreham Nuclear Power Sta-

tion, Unit 1), LBP-83-81, 18 NRC 700, 703-04. See also Pacific

Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1

and 2), ALAB-519, 9 NRC 42, 43 note 2 (1979) (as applied to ACRS).
Absent a claim of privilege, therefore, discovery against an-

other agency than the NRC would be governed under the Commission's

(Footnote continued)

ed States" as including "any Government agency." 44 U.S.C.

§ 2Cl4(a). The "persons" to whom the Commission's subpoena
power extends also include "any State or any political subdivi-
sion of, or any political entity within a State. . . ." 42
U.S.C. § 2014(s).




regulations, by ‘either the general discovery rules or by those ap-

plicable to NRC personnel.Z/

2/ At least one Atomic Safety and Licensing Bcard has re=-
quired another federal agency to produce documents over an as-
sertion of privilege. Houston Lighting and Power Company
(Comanche Peak Steam Electric Station, Units 1 and 2), LBP=-79-
30, 10 NRC 594 (1979). In that brief opinion, the Licensing
Board granted the applicant's motion to compel production of
drafts of expert testi ony which had been sent to counsel at
the Justice Department for review, over an assertion of privi-
lege (whether the attorney-client or lesser attorney work prod-
uct privilege cannot be discerned from the opinion). In that
case, however, the opinion strongly suggests the presence of
special facts going to the independence of the expert opinions
there being proffered and the possibility of undue influence by
counsel:

The causes of potential bias of a witness are
not sanitized because they emanate from or
involve counsel; in fact, the converse may be
true. The objectivity of expert opinions
might be subject to question if witnesses are
indeed expected by counsel to be "attempting
to reconcile [new) information with his ear-
lier conclusions,"1l/ or to "defend and
explain conclusions which even when recorded
he may not have endorsed."2/ A witness is
not expected to be so supple concerning pro=-
spective testimony under ocath, whether writ-
ten or cral. If our ruling does indeed have
a "chilling effect" upon possible complaisant
witnesses, that is all to the good.

1/ Answer of the Department of Justice
In Opposition to the Motion of HL&P to Compel
Freduction by the Department of Justice of
Certain Drafts of Testimony Prepared by
William E. Scott, p. 12.

2/ Id., at 13.
Applying that case to the present one, its analysis is ccnsistent
with LILCO's belief that the NRC's power to order discovery ex-
tends to discovery against other agencies. However, the special

(Footnote continued)
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expected to have some expert, if informal, sense of the agency s
dynamics, goals and sensitivities and thus be able to make in-
formed judgments about the strength of the agency's claims. In
addition, long-term internal agency corrective r.echanisms operate
to even out the effects of aberrant decisions.

When an agency tribunal is called upon to hear the internal
claims of privilege of another agency, truly expert knowledge can
no longer be presumed and long-term self-righting mechanisms can-
not be assumed t» fu-:tion so smoothly. 1In addition, the situa-
tion may be further complicated by the existence of relatively
complex collaborative arrangements (such as that between NRC and
FEMA set in motion by the Memorandum of Understanding) which pre=-
sume the due regard and deference for other, independent partici-
pants' sensibilities that is inherent in productive voluntary ar-
rangements. The continued functioning of NRC and FEMA under the
Memorandum of Understanding must be presumed to be a policy goal
of both agencies, and FEMA's representation about the threat to
the functioning of its Regional Assistance Committees from disclo=-
sure of taie documents at issue cannot lightly be disregarded.
ieavertheless, the executive privilege is a qualified one; and an
agency aggrieved by an adverse decision before another agency
still has access to the courts.

Interagency claims of executive privilege require, both as a
matter >f comity and good sense, that the agency called upon to

adjudicate them give high presumptive deference to the full
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