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NRC STAFF RESPONSE TO DEL-AWARE'S MOTIOM TO SET ASIDE
THE PARTIAL INITIAL DECISION ON THE ENVIRONMENTAL
EFFECTS OF THE SUPPLEMENTARY COOLING VATER SYSTEM (SCMS)

I. INTROCUCTION

On May 15, 1984, Intervenor Del-Aware filed with the Atomic Safety
and Licensing Appeal Board {"Appeal Board") a motion to set aside the
Partial Initial Decision issued by the Atomic Safety and Licensing Board
("Licensing Board") in March 1983. For the fo]1owfhg reasons, the Staff

opposes Del-Aware's moticn.

II. BACKGROUND
In March 1983 the Licensing Board issued a Partial Initial Decision
("PID") addressing contentions alleging that significant environmental
impacts would arise from Limerick's proposed supplementary cooling water

system, the Point Pleasant Diversion. Philadelphia Electric Company

(Limerick Generating Station, Units 1 and 2), LBP-83-11, 18 NRC 413 (1983).1/

1/ A1l of the admitted contentions alleging an environmental impact
from the Point Pleasant Diversion were advanced by Del-Aware.
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Hearings were held in October 1982. Subject to certain noise mitigation
measures being imposed should they become necessary, the Licensing Board
found that operation of the Point Pleasant Diversion would pose no
significant adverse environmental impact (PID at 463-64). On March 21,
1983, Del-Aware filed exceptions to the PID. The Appeal Board heard oral
argument on December 5, 1983, but has not yet rendered a decision.gj

On May 15, 1984, Del-Aware filed its motion to set aside the Partial
Initial Decision based on indications that the Point Pleasant Diversion

may be canceled.é/

ITI. DISCUSSION

Del-Aware requests the Appeal Board to "set aside the PID and find
that Point Pleasant is not a viable source of supplemental cooling water
and direct the Licensing Board to direct the applicant to submit a revised
plan." Implicit in Del-Aware's request is the assertion that the can-
cellation of the Point Pleasant Diversion renders the PID moot.

However, contrary to the premise behind Pel-Aware's motion, it is
nct clear that the Diversion will be canceled. To be sure, Bucks County
has acquired the projects of the Neshaminy Water Resources Authority

(NWRA), and now has control over construction of the Point Pleasant

2/ The Appeal Board is also considering exceptions to the Licensing
Board's denial of a motion filed by Del-Aware on March 8. 1983, to
reopen the record to litigate a new contention. (Memorandum and
Order, June 1, 1983),

3/ Although Del-Aware's motions fails to conform to the Cormission's

Rules of Practice, the Appeal Board ordered that the motion be
treated as if properly tendered. (Order, May 17, 1984),
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Diversion. As Del-Aware also points out, Bucks County has indicated its
intent not to honor it& contractual cbligations to construct the Diversion.
Indeed, Bucks County has apparently suspended construction on the Diversion.
Nonetheless, there appear to be significant legal obstacles that make it
uncertain whether Bucks County will succeed in its attempts to cancel the
Diversion. As can be discerned from the brief Del-Aware attaches to its
motion, Philadelphia Electric has intervened in an equity cuit to compel
the NWRA and Bucks County to perform their contractural obligation to
construct the Diversion. ("Point Pleasant contract"). In fact, on May 29,
1984, the court dismissed the claim by Bucks County that the Point Pleasant
contract fails to confer a primary benefit to the public and is therefore

void. Sullivan v. Bucks County, No. 83-8358-05-5 (C.P. Bucks County, Pa.,

May 29, 1984).5/ Furthermore, in the S-3 Registration Statement attached
to Del-Aware's motion, Philadelphia Electric states that it is "pursuing
its legal remedies to protect or obtain appropriate permits and approvals
and to enforce its rights under the contract [for the construction of the
Diversion]." Under these circumstances, it is problematical whether the
Diversion will be canceled.

As evidence that the Diversion will not be constructed, Del-Aware also
offers the fact that Bucks County has applied on beha]f of Philadelphia

Electric for alternative water supplies for Limerick. However, there is

4/ VWhile ruling that the Point Pleasant contract is valid, the court chose
not to rule at this time on whether the contract is specifically
enforceable or whether Philadelphia Electric is eligible for damages.
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no indication (1) what the applications are, (2) whether they would be
approved, or (3) that Philadelghia Electric acquiesces in them. As best
as can be discerned from Del-Aware's motion, attempts by Bucks County to
find another source of cooling water for Philadelphia Electric are steps
Bucks County has taken in the hopes of being able to cancel the Diversion.
They do not indicate that the Diversion has been canceled.

Del-Awere also refers to an affidavit in which Vincent Boyer, Senior
Vice President, Philadelphia Electric, apparently indicates that if plans
for the Diversion were scrapped, "the approval process for Limerick would
be complicated."éj Assuming Mr. Boyer's statement has been accurately
characterized by Del-Aware, the statement does not indicate that plans for
the Diversion will be abandoned. Del-Aware &lso indicates that Philadelphia
Electric has stated that in the event that the Diversion is unavailable,
Philadelphia Electric hopes to temporarily use water from the Blue Marsh
reservoir, The fact that Philadelphia Electric is planning for the con-
tingency that the Diversion becomes unavailable does not indicate that
the Diversion is no longer viable.

Del-Awere further asserts that the Public Utilities Commission (PUC)
has referred to a special study group Philadelphia Electric's application
to build the Bradshaw pumphouse. The fact that a sPecial study group has
been established does not support the conclusion that the Diversion will

not go forward. At best, Del-Aware is asking the Appeal Board to speculate

5/ Contrary to the statement in Del-Aware's motion, a copy of the
affidavit was not enclosed with the copy served on the Staff.
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that the PUC will, after the special study group completes its analysis,
deny permission to construct the pumps.§/
In short, Del-Aware has shown little more than that Bucks County hopes
to successfully cancel the Diversion and is taking steps to do so. That
being so, tne reli:f being sought is inappropriate. Granting Del-Aware's
motion on that batcis would fly in the face of the Commission and the Appeal
Board's determination that the licensing process should not be halted merely

on the potential that a governmental entity wili take a particular action.

Kerr-licGee Corporation (llest Chicago Rare Earth Facility), CLI-82-2,

15 NRC 232, 269 (1982)2/ Cleveland Electric I1luminating Company (Perry

6/ An Administrative Law Judge of the PUC has issued an Initial
Decision with respect to Philadelphia Electric's application to con-
struct the Bradshaw pumphouse. In Re: Application of Philadelphia
Electric Company for finding of necessity for the situation of a
pumphouse to contain pumping and accessory equipment on a site 10
cated at the intersection of Bradshaw and Moyer Roads in Plumstead
Township, Bucks County. (December 12, 1983;. The Initial Decision
would permit construction to begin on one pump an¢ would allow for
construction of a second pump if, after one year of operation,
Philadelphia Electric could show that operation of one pump did not
give rise to significant environmental effects. (Id.) Although the
Administrative Law Judge did not authorize construction of four pumps,
as Philadelphia Electric requested, authorization to construct one
pump is a step towards allowing the Diversion to operate, and not a
step away from it.

7/ In CLI-82-2, the Commission denied a contention on the grounds that
it was based on the potential that a governmental entity , i.e., the
City of West Chicago, might take a particular action. 15 NRC at 269.
The Commission subsequently determined that the Cffice of Nuclear
Material Safety and Safeguards (MMSS) rather than the Commission
should dispose of the Intervenor's contentions and, therefore, dele-

jated the Director, NMSS, to do so. Kerr-licGee Corporation (West
Chicago Rare Earth Facility), CLI-82-21, 16 NRC 401 (19027'. This
Crder does not, however, alter the Commission's assertion that the
licensing process should not be halted on the potential that a

governmental entity may take a particular action.



Muclear Power Plant, Units 1 and 2), ALAB-443, 6 NRC 741, 748 (1977),
Southern California Edison Company (San Onufre Nuclear Generating Station,
Units 2 and 3), ALAB-189, 7 AEC 410 (1974), Southern California Edison

Company, (San Onofre Nuclear Cenerating Station, Units 2 and 3), ALAB-171,
7 AEC, 37, 39 (1979).%/

Considering that extensive hearings were held on the environmental
effects of the SCUS and the Licensing Board issued a comprehensive
Partial Initial Decision, the Staff submits that the Appeal Board should
not vacate that PID on the chance that Bucks County will overcome the
obstacles blocking its attempts to cancel the Diversion. Rather, should
cancellation of the Diversion become a reality while the Appeal Board still
has jurisdiction over the matter, the Appeal Board could take appropriate

steps at that time. See Puget Sound Power and Light Company (Skagit Nuclear

Power Project, Units 1 and 2), CLI-80-34, 12 NRC 407 (1980); Rochester

Gas and Electric Corporation (Sterling Power Project Nuclear Unit No. 1),

8/ In ALAB-171, the Appeal Board stayed its consideration of an initial

decision because the California Coastal Zone Conservation Commission
declined to issue to the utility & permit necessary to allow con-
struction of the facility. The Appeal Board noted that it would
treat the decision of the Coastal Conmission as being in effect even
though the Coastal Commission was reconsidering its decision and the
decision might be declared invalid by a court., However, as discussed
above, the circumstances surrounding the dispute between PECC and Bucks
County make it uncertain whether the Diversion will actually be
canceled, Furthernore, Del-Aware is asking the Appeal Board to take
stronger action than what was taken in ALAB-171. Rather than re-
questing that consideration of the PID be stayed pending the outcome
of the dispute between Philadelphia Electric and Eucks County,
Del-Aware is asking that the PID be vacated.
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ALAB-596, 11 NRC 867 (1980). At this point, however, Del-Aware's motion

is based on conjecture.

9/

IV, CONCLUSION

For the foregoing reasons, the Staff opposes Del-Aware's motion to

set aside the Partial Initial Decision and urges that it be denied.lg/

Respectfully submitted,

qv‘fv-1—y.)\.““‘\‘zs-Juu.,\

Michael N. VWilcove
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 4th day of June, 1984

The crux of Del-Aware's motion is the assertion that actions taken

by Bucks County render the Diversion no longer viable. That being so,
it is Del-Aware's responsibility to offer a comprehensive description
of the contractual dispute over the Diversion. However, Del-Aware
merely offers bits and pieces of the story which force the Appeal
Board and parties to extrapolate the rest of the details for them-
selves. For instance, Del-Aware provides no background information
about Philadelphia Electric's suit to compel performance but simply
attaches a brief filed by the NHRA. Similarly, instead of offering
the entire S-3 statement filed by Philadelphia Electric, Del-Aware
attaches two pages and leaves everyone to guess at the context from
which those pages were taken. Finally, with respect to other actions
which Del-Aware believes show the Diversion to be no longer viable,
Del-Aware offers capsule summaries instead of affidavits, complete
documents or other evidence which would permit a full understanding
of what these events entail. In short, Del-Aware's motion offers
little more than an incomplete, thumbnail sketch of the contractual
dispute over the Diversion. This alone is reasun for concluding

that Del-Aware has not shown that the Diversion is no longer viable.

For the same reasons, the Staff opposes Del-Aware's request that the
Licensing Board be instructed to require Philadelphia Electric to
submit alternative plans for supplementary cooling water.
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