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LILCO'E OPPOBITION TO BE,'S
APPEAL FROM LBP-~-91-26 AND LBP~%91-39

1. Introduction




P
on issues arisving under the National Environmental Policy Act
(NEPA) but not on Atomic Energy Act issues, and denying fellow
petitione:s Shoreham~Wading River Central School District's
(SBWRCSD's) petition entirely). SE,'s notice of appeal wae
accompanied by a five page brief (December 3 Appeal).

Pursuant to 10 C.F.R, § 2.714a(a), Lonyg Island Lighting
Company (LILCO or the Company) opposes SE,'s appeal, whose five
page supporting brief is so woefully deficient in its failure to
address adequately the alleged errors in LBP-91-26 and LBP-91~39
as to warrant summary rejection. Further, the Board's decision
rejecting SE,'s POL amendment contentions and denying the

petition to intervene is clearly correct on the merits.

11. Background

A.  2rocedural History
On January %, 1990, LILCO submitted an application to amend

Shoreham's operating license to transform it into a POL.
Accompanying LILCO's request was a safety analysis report that
described the plant in its defueled state.

The NRC noticed LILCO's POL amendment reqguest in the Federal
Register on August 21. 1990, and solicited public comments on the
NRC's proposed determination that the amendment presented "no
significant hazards consideration.” 55 Fed. Reg. 34,099-100
(Aug. 21, 1990). The NRC also provided an opportunity for “any

interested person whose interest may be affected" to file a







B
ruled that LIICO's deterwination not to operate Shoreham was a
private decision to which NEPA did not apply. leng lsland
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI«90-08,
33 NRC 201 (1990). Therefore, the Commission held, any
environmental review of Shoreham's decommissioning need not
ronsider “resumed operation" of thc plant as a nuclear facility.
The Commission affirmed its decision on February 22, 1991, in
response to a request by Petitioners for reconsideration. Long

Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
CLI-91-02, 33 NRC 61 (1991;.%

¥ fubsequently, the Licensing Board rejected Petitioners'
initial petitions for hearing on the Confirmatory Order, Physical
Security Plan, and emergency preparedness licens. amendments, but
provided them an opportunity to amend. Long Island Lighting ~na,
(Shoreham Nuclear Power Station, Unit 1), LBP-91«1, 33 NRC 15
(1991). The Board said that Petitioners' second chance to file
acceptable petitions on the three licensing actions was
"predicated in part on the Commission being rather liberal in
permitting petitioners the opportunity t . cure defective
petitions to intervene." LBP-91-1, 33 NRC at 40. Yet,
notwithstanding this second chance, on January 23, 1991,
Petitioners tried to appeal LBP-91-1 to the Commission. Both
L1ICO and the NRC Staff opposed the "appeal" on the ground that,
among other flaws, it was interlocutory. The Commiseion agreed,
in Long Island .Jdghting Co., (Shoreham Nuclear Power Station, Unit
1), CLI~91-04, 33 NRC 233 (1991). While Petitioners' "appeal"
from LBP-91~1 was pending, on February 2, 1991, they submitted
amended petitions to ‘ntervene in all three licensing actions.
The Board subsequently allowed Petitioners to file contentions on
certain issues, but, foliowing a prehearing conference on July
23, 1991, ultimately rejected the contentions. §ee long Jlsland
(Shoreham Nuclear Power Station, Unit 1), LBP~91-23,
3 Nlc 430 (1991) (allowing SE;, to file contentions in all thres
proceedings on issues arising uvnder NEPA and allowing brich £g,
and SWRCSD to file contentions in the Physical Security klan
proceeding on issues arising under the Atomic Energy Act): Leng
(Shoreham Nuclear Power Station, Unit 1),
LBP=91~35, 34 NRC 163 (1991) (denying all of Fetiticners'
contentions). On September 13, 1991, Petitioners took an appea)
(continued.,.)
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The Licensing Board ruled on Petitioners' hearing requests
on the POL amendment on March 6, 1991. Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), LBP-91~7, 33 NRC 179
(1991). The Board, identifying numerous deficiencies in the
petitions to intervene, found that with respect to issues arising
under NEPA and the Atomic Energy Act, both SWRCSD and SE; had
"failed to establish standing, as reguired by 10 C.F.R.

§ 2.714,a)(2)." LBP-91-7, 33 NRC at 195. Nevertheless, the
Poard ruled that, since Petitioners had rnot had the "benefit of
the Commission's twn precedential policy decisions (CLI-91-08 and
CLI-91-02] ¢t the time they filed their petitions to intervene,"
Petitioners would be given an »pportunity tc amend their
petitions to take inte account those two decisions and atherwise
to correct the various flaws found by the Board. Jd.

Thus aided by the Board, which specified the defects in
Petitioners' initial petitions and gave them another chance to
try to demonstrate standing, Petitioners filed amended petitions
in the POL amendment proceeding on April 8, 1991. LILCO and the
NRC Staff again responded in opposition, on April 23 and April
29, 1991, respectively.

In the meantime, on April 3, 1991, the Commission issued
CLI=91-04, in response to Petitioners' January 23, 1991 “appeal"
from LBP-91-1. See note 2, above. While rejecting the "appeal"

& {...continued)
from LBP-f1-1, LBP-91-23, and LBP-91-35 to the Commission. LILCO

and the NRC Statf opposed the appeal on September 25, 1991. The
appeal is pending.

A R
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#s interlocutory, the Comnission also indicatec that its ruling
in CLI-90~08 was "not intended to preclude the Licensing Board,
as a matter of law and jurisdiction, rfrom entertaining properly
supported contentions" that ar EIS on Shoreham's dec’ "« ssioning
must be prepared for the three licens’ng actions at .. ., CLI~-
91-04, 33 NRC at 236.
The Commission went on to explain, however, that it viewed
the three licensing actions as "being wholly separate from, and
independent of, decommissioning." 33 NRC at 237. The Commission
said it "harbor[ed) substantial doubts that the Petitioners can
make a credible showing that these actions are part of tbha
decommissioning process." JId. But, the Commission allowed, if
Petitioncrs were otherwise able to satisfy the NRC's standiig
requirements, the Board was free to consider a "properly pled
contention" on NEPA issues. Jld.
The Commission set out the test for a “"properly pled
contention." It would
at a minimum need to offer sone plausible
explanation why an EIS might be required for
an NRC decision approving a Shoreh#sn
decommissioning plan and how these actions
here could, by foreclosing alternative
decommissioning methods o: some other NEPA~-
based considerations, constitute an illegal
segmentation of the EIS process.

CLI-91-04, 33 NRC at 237 (emphasis in original).

On June 13, 1991, the Board issued its ruling on SWRCSD's

and SE,'s amended petitions in the POL amendment proceeding.
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit



e

»

interve

"‘\}.‘l'

-

h‘}

£

"

A

]

ed

W

|

oy

e
B - s
- o>
.
.
.
* ’
-

N -
-
- $ S
— .
—~ - J v 3
(&) .
» -
-t S )




8

Nn July 1, 1991, SE, submitted seven contentions on the POL
amendment (SE, July Pplenment).¥ B8ix of SE,'s contentions
were based generally on concerns allegedly arising under NEPA.
One (Contention 5) impermissibly raised radicological health and
safety issues, disrcgarding the Board's ruling in LBP-91-26 that
SE; did not have standing under the Atomic Fnergy Act. LILCO and
the NRC Staff opposed SE,'s contentions on July 15 and July 22,
1991, respectively.

Meanwhile, as proceedings before the Licensing Board
continued, on June 12, 1991, the Commission issued Long lIsland
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-91-08,
33 NRC 461 (1991). 1In CLI-91-08, the Commission approved the NRC
Staff's recommendation to issue the POL amendment. At the same
time, the Commission denied Petitioners' reguest to hold in
abeyance all Shoreham~re¢.ated proceedings, including issuance of

the POL amendment, pending resolution of three consolidated suits

& Accompanying SE,;'s contentions was a "suggestion" by SWRCSD
that the Board erred in LBP-91-26 when it dismissed SWRCSD from
the POL amendment proceeding for lr~k of standing. SWRCSD also
attempted to adopt ag its own the kvl amendment contentions
submitted by SE,, arguing that it could do this "because the
ASLB's dismissal of ESWRCSD] is on appeal and, therefore, not
final." As LILCO pointed out in response, this was incorrect.

SWRCSD's disnissal from the POL amendment proceeding remained in
effect unless and until either the Commission reversed the Board
on appeal or the Board rwconsidered its ruling o.. SWRCSD's
stending.
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before the New York Court of Appeals challenging the validity of
the Shoreham Settlement Agreement.® |

Having thus received authorization from the Commission, on
June 14, 1991, the NRC Staff made a final finding that the POL
amendment presented "no significant hazards consideration" and
issued it. 56 Fed. Reg. 28,424 (June 20, %991). As instructed
by the Commission in CLI-91-08, the Staff .ssued the POL
amendment subject to an administrative stzy, to allow SWRCSD and
SE; an oppertunity to seek a further stay from the federal
courts.

On June 26, 1991, Petitioners filed in the U.S. Court of
Appeals :10or the District of Columbia Circuit a petition for
review of the issuance of the POL amendrent, as well as the four
Commission decisions underlying it, nam:ly, CL1-90-08, CI.I-91-01,
CLI-91-02, and CLI-91-08. Petitioners also sought review of Long
Island Lighting Co. (Shoreham Nuclear l'ower Station, Unit 1), DD=-
90-08, 32 NRC 469 (1990), the Director's Decision denying

SWRCSD's and SE,'s § 2.206 petitions.?

Petitioners had made tneir reques: for an anticipatory stay
¥ all Shoreham-related proceedings o1 March 8, 1991. LILCO and
the NRC Staff had opposed the request on March 25, 1%%0. On
October 22, 1991, the New York Court of Appeals affirmed the
validity of the Settlement Agreement in all respects.
for an Oxderly Energy Policy v. Cuom¢, Docket No. 182-84, 78 NY
2d 398 (Oct, 22, 1991) (motion for reirgument pending).

¥ Earlier, on March 2%, 1991, SWRC3[L and SE, had filed in the
D.C. Circuit a petition for review o7 CLI-90~08, CLI-91-01, CLI~-
91-02, and DD-90-08. On June 5, 1991, the NRC moved to dismiss
this petition, docketed as No. %i-1140, on the grounds th:¢ (1)
the three Commission decisions were not final agency action and
(continued...)
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On July 5, 1991, as the administrative stay of the POL
amendment was about to expire, SWRCSD and SE; filed in the D.C.
Circuit a request for a stay of the effectiveness of the POL
amendment, as well as a request for an expedited briefing
schedule.¥ LILCO and the NRC responded in cppesition to the
stay and to expedited briefing on July 12, 1991.

The D.C. Circuit denied Petitioners' requests both for a
stay and for expedited briefing on July 19, 1991, That same day,
SWRCSD and SE, asked the Chief Justice of the U.S. Supreme Court,
acting in his capacity as the Circuit Justice for tle« D.C.
Circuit, for an emergency stay of the effectiveness of the POL
amendment. The Chief Justice refused on July 20, 1931.

Thus rebuffed by the federal courts, the next day, July 21,
Petitioners submitted to the Commission two interrelated

emergency motions for a stay of the effectiveness of the POL

v (...continued)

(2) the Director's Decision was action "committed to agency
discretion by law," and, hence, presumptively unreviewable.

LILCO filed a motion in support of the NRC on June 11, 1991. The
NRC's motion to diemiss in No. 91-1140 was pending at the time
the Commission handed down CLI-91-08 and the NRC Staff issued the
POL amendment. EWRCSD's and SE,'s June 26, 1991 petition for
review, docketed as No. 91-1301, was subsequently consolidated
with No. 91-1140. The motion to dismiss is still pending.
Briefing on the merits in Nos. 1140 and 1301 will be completed on
December 26, 1991. Oral argument is scheduled for February 7,
1992.

£  on July 11, 1991, the U.S. Department of Justice (acting
under its identity as the statutory respondent "United States")
filed a response in support of the stay at the behest of the U.S.
Departmen® of Energy.
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amendment. LILCO filed an opposition to the requests on July 22,
1991.

While their latest stay motions were pending before the
Commission, on July 22, 1991, SWRCSD and SE, went back yet again
to the U.S. Supreme Court, this time filing a stay reguest with
Justice Stevens. Justice Stevens, in turn, referred it to the
full Court.?

On July 25, 1991, the Commission denied Petitioners' July 21
requests. JLong Island Lighting Co. {(Shoreham Nuclear Power
Station, Unit 1), CLI-91~10, 34 NRC 1 (1991). The other shoe
dropped for SWRCSD and SE; on August 2, 1991, when the Supreme
Court denied the stay request that had initially been filed with
Justice Stevens. 112 8. Ct. 9 (1921).

On July 30, 1991, the Licensing Board held a prehearing

conference on the POL amendment. Petitioners were given an

¥ While LIILCO was under no obligation to do so, as a courtesy
to the Supreme Court and tv allow for the orderly consideration
cf Petitioners' last-gasp filing, LILCO committed to take no
irreparable actions under the POL amendment for several days,
while the Company was enjaged in various planning and preparatory
activities:

Although the Possession-Only License for the
Shoreham Nuclear Power Station has been in
effect since midnight July 19, the next
several days will be devoted primarily to
planning and organization for its effective
use. LILCO will take no acts of a
destructive nature at the plant, nor will
there be any actions or inactions of an
irreparable nature taken durine this period.

tter from LILCO counsel to Supreme Court Deputy Clerk (July 22,
1991).
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opportunity to explain at length thelr POL amendment contentions
and to respond to LILCO's and the Staff's objections to them,

On November 15, 1991, the Boara issued Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit 1), LBP=-9%i~39, 34 NRC
. (Nov. 15, 1991), the decision that is the subject of the
instant appeal. In LBP-91-39, the Board ruled that none of the
seven contentions was admissible and denied SI,'s request for a

hza~ing on the POL amendment .

B. Legal Standard on Appeal
1. Threshold Standing Issues

The determination whether a petitivner has dermonstrate~
standing to intoivene is "a matter within tle discretion of the
Licensing Board." §See, €.49., Northern States Power Co, (Prairie
Island Nuclear Generating Plant, Units 1 and 2), ALAB~107, 6 AEC
188, 193 (1973), reconsideration denied, ALAB-110, 6 AEC 247,
aff'y, CLI-73-12, 6 AEC 241 (1973). A Board's standing decision
will not be disturbed "unless it appears that that conclusion is
irrational." ld. at 193. See als¢o Duguesne Light Co. (Beaver
Valley Power Station, Unit No. 1), ALAB-109, 6 AEC 243, 244

(1973).

& The Board also refused to reconsider its ruling that SWRCSD
was dismissed from the POL amendment proceeding and, hence, not
autliorized to submit contentions. LBP-91-39, slip op. at 2 n.3
(Nov. 15, 1991).
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2. Mamissibility of Contentions

Under NRC precedent, in an appeal from a Licensing Board's

denial of contentions, the reviewing body itself (in this case,
the Commission) reviews the proffered ccntentions. gee, €.4.,
Mississippi Power & Light Co, (Grand Gulf Nuclear Station, Units
1 and 2), ALAB~130, 6 AEC 423, 424~25 (1973): Louisiana Power &
Light Co. (Waterford Steam Elec' -ic Station, Unit 3), ALAB-125, 6
AEC 371, 372 (1973): Duguesne Light Co. (Beaver Valley Power
Station, Unit 1), ALAB-109, 6 AEC 243, 245 (1973): Northern
States Power Co. (Praicvie Island Nuclear Generating Plant, Units
1 and 2), ALAB~107, 6 AEC 188, 194 (1973). But as with standing,
the Licensing Board "exercises substantial discretion in
determining the adequacy" of contentions, and review of the
Board's decision is "limited to whether the Board abused its
discretion." Texas Utilities Electric Co, (Cumanche Peax Steam
Electric Station, Unit 1), ALAB-868, 25 NRC 912 (1987):
Philadelphia Electric Co. (Peach Bottom Atomic Power Station,
Units 2 and 3), ALAB-216, 8 AEC 13, 21 (1974) (the Board exercises
a "considerable amount of discretion" in determining the
admissibility of contentions). In order for the reviewing body
to reverse a Board on contcentions, it "must be persuaded that no
reasonable person could take the view" adopted by the Board.
Texas Utilities Electric Co., ALAB-868, 25 NRC at 931.

As revised in 1989, 54 Fed, Reg. 33,168 (Aug. 11, 1989), the
NRC's regulatory standard for admissible contentions in 10 C.F.R.

§ 2.714(b) (2) now present an even heavier burden. See, €.d.,



higher stand

)f Briefs on Appeal
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In Perry, the Appeal Board noted that the Licensing Board
had ruled that petitioners' proffered contentions were deried
admission "because their bases were not set forth with reasonable
specificity" as required under § 2.714(b). 24 NRC at 69. The
Appeal Board continued that, on appeal, the petitioners had not
“"favored" it with an "explanation as to why the Board was wrong

in so concluding." Id, The "short of the matter is," the Appeal

} _ard held, "is that if | itivners) wished us to take seriously
ite insistence that tI : Br 41 committed error, its
counsel was duty-bound "' foundation for that

insistence." Jld.

I1I. Discussi.y

A. The December J Appeal Should Be Summari'y Rejected

Nearly two years after LILCO first applied for the POL
amendment, and over six months after the Commission authorized
its issuance, the merits of the POL amendment are now before the
Commission for final resolution. In the interim, as the
laborious chronology s2t forth above indicates, SE, (in
conjunction with SWRCSD) has twice sought & stay of the POL
amendment's issuance from the Commission. SE, and SWRCSD have
also sought a stay of the POL amendment's effectivencss from the
U.S. Court of Appeals for the D.C. Circuit, from the Chief
Justice of the U.S. Supreme Court, and, finally, fror the full
Supreme CHurt. Each time, Petitioners have asserted that they

were "likely to succeed on the merits" of the POL amendment's
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issuance, once they were given the opportunity to brief the
issues.

Now, after all those trips to the Commission, the D.C.
Circuit, and the U.S. Supreme Court itself, SE, has had its
opportunity to make its case on the merits of the POL amendment.
And what SE;, hes submitted are five pages of unsupported
recitation of alleged error by the Licensing Board. SE,'s brief
does not cite te single NRC or federal court decision, apart from
the Licensing Board cases at issue.¥’ SE,'s five perfunctory
pages also lack anything that could be characterized as a
reasoned analysis of the alleged errors in LBP-91-26 and LBP-91~-
39. In no respect whatsoever has SE, "illume(d) the foundation®
for its insistence that the Board's rejection of (1) its POL
amendment contentions and (2) its petition to intervene was
improper. See ngxg,_ALAB-Bdl, 24 NRC at 69, For this reason,

SE,'s December 3 appeal should be summarily rejected

P. Ths Board's Decision in LBP-91-39 Is Correct
If the Commission doves not summarily reject SE,'s appeal,

then it should be denied on the merits. As shown below, the

i/ Nor does the brief have a statement of the case, or some
similar description of the relevant procedural history, even
though it has long been settled in NRC practice that inclusion of
such a statement of facts in briefs is mandatory. See, e.d.,
Public Service Eleciric & Gas Co. (Hope Creek Generating Station,
Units 1 and 2), ALAB-394, 5 NRC 769 (1977); Public Service Co. of
Oklahoma (Black Fox Station, Units 1 and 2), ALAB-388, 5 NRC 640
(1977).
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Board's decision, finding all of SE,'s contentions inadmissible,

is clearly correct.¥

The Board spent the largest part of LBP-91~-39 addressing the
first contention, properly recognizing that it underlay SE,'s
entire argument. Contention 1 alleged that, before issuing the
POL amendment, the NRC was required to prepare an EIS that
considered the impacts of the overall proposal to decommission
Shoreham. This was sc, the contention alleged, because (1) the
POL amendment was within the scope of the decommiss.oning
proposal, and (2) the dec~mmissioning proposal was itself a
"major federal action significantly affecting the quality of the
human environment" for which, under NEPA, an EIS must be
prepared. As suppert for its asserticn that the POL amendment
was "within the scope of the decommissioning proposal,"
Contention 1 guoted the NEPA regulations of the Council on
Environmental Quality (CEQ) to assert that the POL amendment "“is

an 'interdependent [part) of [that] larger action and depend(s

&/  8E,'s appeal should be summarily rejected and LILCO urges
the Commission ¢ do so, for the reasons ¢given above. T¢ assist
the Commission should it chcose to reach the merits, LILCO
provides the following discussion of SE;'s arguments on appeal.
Given the number of errors squeezed into it, SE,'s cursory brief
requires far more pages to refute than it itself contains.
Further, unlike SE;'s brief, LILCO's brief also describes the
contentions at issue and the Board's rulings on them.
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upon] the larger action for [its] justification.'"™ §See LBP-91~
39, slip op. at 3, guoting SE;, July 1 Supplement at 7.

b. The Board's Ruling

The Board ruled that, as LILCO and the NRC Staff had pointed
out, SE;'s first contention did "not meet the special
requirements for an admissible contention enunciated in earlier
rulings by the Commission,"™ including CLI-90-08, CLI-91-01, and
CLI-91-04. LBP-91-39, slip op. at 4. After reviewing these
decisions, the Board found that, "in this POL proceeding, an
admissible contention must meet two tests." Jd. at 7.

First, che contention must "'offer some plausible
explanation why an EIS might be reguired for an NRC decision
approving a Shoreham decommissioning plan.'" LBP-91-39, slip op.
at 7, guoting CLI-91-04, 33 NRC at 237. In other words, the
contention "must explain why the environmental impacts of
decommissioning Shoreham fall outside the envelope of impacts
already considered by the Commission in the agency's Generic
Environmental Impact Statement on Decommissioning of Nuclear
Facilities (GEIS3)."™ LBP-91~39, slip op. at 7.

Second, the contention must "plausibly explain how the
granting of the FOL involves special circumstances likely to
foreclose one or more of the alternatives for decommissioning
Shoreham so that such agency action constitutes an illegal
segmentation of the EIS process." LBP-91-39, slip op. at 8-9,
citing CLI-91-04, 33 NRC at 237.






POL amendment is an interdependent part of the decommissioning

process and how that amendment is unjustified except as part of
that process." Jd. Because these matters were "not self-
evident," the Board said, "fulfillment of the Commission'c test
requires a much fuller explanation in order to make the _roffered
explanation 'plausible,' even if [(S8E,) seeks to raise only a
legal issue." Jd. at 10-11.

Further, the Board found Contention 1 inadequate when judged
by the stricter pleading requirements imposed by the 1989
revisions to 10 C.F.R. § 2.714(b)(2)(ii) and (iii). LBP-91-39,
slip op. at 11. 8Since the Commission had "made it clear that the
rnew pleading requirements of section 2.714(b) are to be enforced
rigorously," the Board was "not free to assume any missing
inforuation in a contention." Id., c¢iting Arizona Public Service
Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and 3),
CLI-91-12, 34 NRC 149, 155-56 (199%1). When "viewed in light of
these strictures," thz Board concluded, "it is apparent that
[SE,'s] first contention is inadmissible." LBP-91-39, slip op.

ac 11.

c. BE,'s Argumenc on Ar- :al and LILCO's Response

SE, claims, without elaboration or smpporc, that the Board
made four errcrs when rejecting Contention 1. First, the Board
"misinterpreted" the second part of the two-prong test of CLI-91-
04, by "omit[ting] from its consideration" the fact that the

Commission in CLI-91-04 "explicitly allowed" that the second
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prong could be met by showing an "illegal segmentation of the EIS
process alternatively by 'some other NEPA-based considerations.'"
December 3 Appeal at 2. Although SE; implies that it had made
such a showing based on "some other NEPA-based considerations,"
it does not identify just what those "other . . . considerations"
are.

In fact, during the July 30 prehearing confarence in
Bethesda, SE,'s counsel indicated that the "other NEPA-based
considerations"™ upon which SE, was relying to meet the second
prong of the CLI-91-04 test were the CEQ definitions. July 30
Prehearing Conference Transcript at 16. The Board clearly
considered and rejected this argument in LBP-91~39, noting that
"at the prehearing conference, [SE,) argued that it was raising
only a legal argument in attempting to meet the second prong of
the Commission's test." LBP-91-39, slip op. at 10. But CLI-%1~
04, the Board correctly determined, "requires much more than
merely quoting regulatory definitions." Id., Thus, the Board
fully considered -- and properly rejected ~-- SE;'s "other NEPA-
based considerations."

Second, SE, argues that the Board erred when it found that
Contention 1 4id not meet the first prong of the CLI-91-04 by
failing to provide a "reasonable explanation" why the GEIS is
inapplicable to Shoreham's decommissioning. De.ember 3 Appeal at
2. SE; claims (without actually citing to the record) that the
"record is replete with Petitioner's explanation that [the] GEIS

applied only to reactors at the end of life by age or accident,
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that Shoreham is at the beginning of its life, and thus a full
consideration of the cost benefits and alternatives of the
proposal is required." Jd.

SE, misstates the Board's ruling. In LBP-91-39, the Board
indicated that in order for SE, to demonstrate that the GEIS did
ot apply to Shoreham, it was incumbent on SE, to "distinguish
the jmpacts of decommissioning Shoreham from the range of impacts
already considered in the GEIS." LBP-91-39, slip op. at 8
(emphasis added). SE,'s cursory assertions on appeal as to why
the GEIS is inapplicable to Shoreham simply do not address the
fact that the radiologic2l Iimpacts of Shoreham are net, as the
Board properly recognized, different from those evaluated in the
GEIS.

Third, SE, argues that the Board erred by finding that
Contention 1 relied solely on the CEQ definiticns in attempting
to meet the first prong of the CLI-91~04 test. December 3 Appeal
at 2. SE;, in conclusory fashion, says that Contention 1 also
relied on "the Commission's own discussion of the decommissioning
process in the 1989 rule arguing that that statement of
consideration showed trat the only function of a 'possession-
only' license was as part of the decommissioning process." Id.

But nowhere in Contention 1 were the NRC's decommissioning
rules ever mentioned. Morecver, even if Contention 1 had
contained an argument that the NRC's decommissioning regulations

indicate that a POL is necessarily a part of the decommissioning
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process, that argument would be wrong as a ratter of law. The
Commission has already considered and rejected that view:
[O)Jur decommissioning regulations do not
-= the Statement of
Considerations merely describes the POL as
something the licensee may seek in order to

be relieved of requirements not necessary for
safety in a "possession only" mode.

Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit
1), CLI-91-01, 3I NRC 1, 6 (1991) (emphasis added).

Finally, SE, argues that the Board's "insinuation that a
purely legal claim is not sufficient to meet the appropriate
standards" is incorrect "as a matter of law," provided that the
legal claim contains “"sufficient reference to the relsvaniL law
and facts (including regulations)." December 3 Appeal at 2-3,
LBP-21-39, however, does not "insinuate" that a purely legal
claim cannot form tihe basis for an acceptable con:ention,
Rather, the Board indicated that even a contention that presents
2 pure issue of law was still required, uncer CLI-91~04, to
provide some “"plausible explanation™ that "spe’l([s) out how the
POL amendment is an interdependent part of the decommissioning
process and how that amendment is unjustified excep: as part of
that process." LBP-91-39, slip op. at 10. Again, "merely
guoting regulatory definitions" was simply inadequate. JId. The
Board exacted well within its discretion in so ruling. §See,

€.4., Texas Utiliti~~ “lectric Co. (Comanche Peak Steam Electric
Station, Unit 1), ALAB-868, 25 NRC 912 (1987):; Philadelphia
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Electric Co. (Peach Bottom Atomiz Power Station, Units 2 and 3),
ALAB~216, 8 AEC 13, 21 (1974).

Finally, on appeal, SE, does not even attempt to address the
Board's finding that Contention 1 did not meet the stricter
pleading regquirements of 10 C.F.R. § 2.714(b)(2), as revised in
1989. For this reason alone, the Board's rejection of Contention

1 should be upheld.

2. Contention 2
a. The Contention
In Contention 2, SE, asserted that the NRC's GEIS for

decommissioning does not apply to the propesal to decommission
Shorehan because the GEIS is limited to facilities at the end of
their useful life and to plants that are closed prematurely due
to an accident. Because Shoreham falls into neither category,
the contention argued, the NRC should continue to apply its now
abrogated regulation, 10 C.F.R. § 51.20(b)(5), that formerly
required that a site-specific EIS be prepared for every

decommissioring proposal. See LBP-91-39, slip op. at 11-12.

b.  The Board's Ruling

The Board noted that Contention 2 was "identical to a
contention [SE,] filed" in the earlier proceeding on the
Confirmatory Order, emergency preparedness, and Physical Security
Flan amendments. That contention had been "rejected . . . on the

grounds that it was premised on the erroneocus and unestablished
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€. BE,'s Arqument on Appeal and LILCO's Response

SE, says that the Board's

logic fails since it denied the admissibility

of the first contention for failure to show

why the GEIS is not applicable and now would

deny a contention explaining why the GEIS is

not applicable due to [8E,'s) alleged failure

to show that the POL amendment "is part of

the propesal to decommission Shoreham."
December 3 Appeal at 3, guoting LBP-91-39 at 13, SE, argues that
the "two contentions can be read together to form a single
contention which then could not be rejected" by the Boa:d.

The Board's ruling is straightfcrward and clearly correct:
since SE, had failed, in Contention 1, to demonstrate the need
for an E£I8 on the POL amendment that addresses the antifcty of
the Shoreham decommissioning proposal, Contention 2's assertions
as to why the GEIS is inapplicable to Shoreham's decommissioning
have “"ao logical foundation." LBP-91-39, slip op. at 13, What
SE, seems to be arguing -- though its logic is none too clear --
is that the Board should have read the unsupported allegations in
Contention 1 in conjunction with the unsupported allegations in
Contention 2 to derive a hybrid contention "which then could not
be rejected." Ever assuming that makes any sense, which is does
not, the Board was under no obligation, on its own initiative, to
read two separately inadeguat- contentions together in an effort
to create a joint contention cnat would be acceptable under the
regulations. See, e.9., Commonwealth Edison Co. (Zion Station,
Units 1 and 2), ALAB-226, 8 AEC 381, 406 (1974).
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absolutely no language that can be construed as offering an
explanation satisfying the first prong of the Commission's test"
in CLI-91-04. Id. Further, "in view of the fact that none of
[BE;'s] other contentions are admissible, there is no basis for
incorporating the required explanation from another contention,

even i’ that were appropriate." Jd., at 16-17.

©. BE;'s Arqument on Appeal and LILCO's Response

SE, sayvs that the Board erred by not reading Contention 4 in
conjunction with Contention 2, since the latter contention
provided "just such an explanation" why the environmental impacts
of decommissioning Shoreham fall outside the impacts already
assessed in the GEIS. December 3 Appeal at 3, The Board's
"failure to merge these contentions as a single contention
constitutes reversible error." Id, at 3-4. In addition, SE,
argues that during an "extended colloguy" between its counsel and
the Board during the July 31 prehearing conference, SE, attempted
to explain why the environmental impacts of decommissioning
Shoreham fall outside those assessed in the GEIS. l1d. at 4.
Since the Board "apparently found that [SE,) had satisfied the
second prong of the Commission's test," SE, concludes, this
msing in LBP-91~39 "should be reversed and remanded with
instructions to admit the contention (as amalgamated)." JId.

SE, is wrong for four reasons. First, as a matter of law,

the Board's refusal to "amalgamate" Contentions 2 and 4 does not

"constitute reversible error." See, e.dq., Commonwealth Edison
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term is used in 20 C.F.R. § 2.734'D)." LBP-91~39, slip op. at
17=18. In the POL amendment proceeding, SE,'s contentions “must
focus on the issues identified in the notice of hearing, the
applicant's anendment application, and the staff's e/ v ronmental
re’ onsibilities relating to that application, not on (SE,'s]) own
standing to raise issues concerning these matters." Jd, at 18,
Moreover, even if Contention 5 "could be cons dered a contention,
it still must be r+,ected" for having failed %o raise issues
besed on NEPA, the only statute under which SE. had been allowed

to go forward., Jd.

e.  BE.)s Arqument on Appeal and LILCO's Respouse

On appezl, SE, abandons Contention 5 as a conte .(ion per se.
Rather, SE, says .* is appealing the Board's determination in
LBP~9 \ that it "does not have standing to raise Atomic Energy
Act is. 8." December 3 Appeal at 4. SE, notes that it is a
“Lax exempt New York State not~for-profit corporation" whose
purpuses "include promoting intelligent uses of secure energy
resources within the United States." JId., SE, continues that it
has been "designated by #ix of its members who are dependent upon
LILSO | : electricity and all of whom reside and work within S0
miles of the Shoreham plant, and some of whom live and work 10
miles of the Shoreham plant to represent and orotect their
interests under the [Atomic Energy Act)." Jld. SE, argues,
without support or explanation, that the Board's "rejection of

the normal NRC geographical nexus standard in this respect is
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