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UNITED STATES OF AMERICA USNPC
NUCLEAR REGULATORY COMMISSION

9 0C19 PS A7
BEFORE THE COMMIGSION

In the Matter of Docket No., 50+-322-«0LA~3
LONG ISLAN[D LIGHTING COMPANY
(Application for
{Shor tham Nuclear Powver Station, License Transfer)

Unit 1)

SUGGESTION OF NOOTNES? DUE TO THE

The Shoreham-Wading River Central Schnol District
("School District") and Scientiste and Engineers for Secure
Energy, Inc. (“SE2") draw the Comuission's attention to
circumstances that indicate that the applicant in the above-
captioned matter, the Long Island Power Authority ("LIPA"), may
have its existence terminated by operation of law as of January
15, 1992, rendering the above-csptioned pending license transfer
proceeding moot.

LIPA was created by New York Public Authorities lLaw §
1020~¢, which became effective January 15, 1957 pursuant to New
York L. 1986, ¢. 517, § 11, That section is silent on the period
of LIPA's existence, stating neither a term of years nor a

*perpetual® term.

1121 0
33060322 DL



The New york Public Authorities Law alsc provides:

Every asuthority or commission hereafter

created by this chaptor ghall :gznin.;l‘.:

ts
if at the end of such period it has
outstanding no liabilities; provided,

however, that any appropriation made to such

authority or commission by the state of New

York or by any political subdivision thereof

shall not be deemed a liability for the

purposes of this section.

N.Y. Public Authorities Law § 2828 (formerly § 2580, added L.
1957, ¢. 976, § 1; renumbered L. 1983 c. 838, § 16) (emphasis
added). This is a classic .xample of a "sunset law": "Sunset
lavs terminate agency programs or agencies themselves unless the
legisiature gpecifically veauthorizes the program or agency."
Cohen, Regulatory Reform: Assessing the California Plan, 1983
Duke L.J. 231, 236 n.17 (April 1983) (emphasis added). The
School District and SE2 note that January 15, 1992 will be
precisely five years after LIPA's creation.

Whether New York Public Authorities Law § 2828 will
operate to automatically terminate LIPA's existence on January
15, 1962 turns on the meaning of the phrase "nc liabilities™ and
a particularized consideration of LIPA's current financial
status.

The School District and SE2 suggest that since LIPA
will have po net liabilities except for the unrepaid

appropriations ("advances" pursuant to Public Authorities Law §



1020-r) from the State of New York as of January 15, 1992, LIPA
vill become legally defunct as of that date pursuant to Public
Authorities Law § 2828,
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As a matter of gene~ally acce'ted accounting
principles and by dsfinition, no existing entity can gyer present
a balance sheest showing "no liabilities" as of any date. §gg,
£.9., Sellin, Attorney's Handbook of Accounting § 102(1)(a) (3rd
Ed. 1991). Thus, a "plain language" interpretation of the
statute would make it a nullity since no comnission or authority
could ever be found to have "no liabilities." This would mean
that the New York State Legislature engaged in meaningless and
absurd acts in enacting this law 24 years ago and reconsidering
and renumbering it eight years ago. Therefore, this is an
impermissible interpretation.V

"An interpretation which i{s contrary to the dictates of
reason or leads to unreascnable results is presumed to be against
the legislative intunt, and some other construction should be
placed on the statute, if possible without violation of its
language.® McKinney's Statutes § 143 (1971) (footnote omitted).

i/ "When a statute, though clear as clear can be on its face,
makes no sense, the Court of Appeals is not bound to mechanical
subservience to its ill-chosen legislative language."™

, 49 N.Y.2d 488, 426 N.Y.5.2d 974, 403 N.E.2d 958
(1980); McKinney's Statutes § 111 at n.5 (1992 Cumulative Annual
Pocket Part).



Ancther relevant rule

statutes 18!

The courts will not impute to lawvnakers a
futile and frivolous intent, and the
intention is not likely to be inputen to the
legislature of soleanly enacting a statute
which is ineffective Etatutes are to be
Ainterpretated workably, and a statute must
not be construed AN such & way that it woulad
result in the legislature having performed a
useless or vain act

A construction which vould renaer a
gtatute ineffective must be aveided, and as
betwveen Ltwo conertructions of an act, one
which renders 1t practically nugatory and the
other enables the evident purposes of the
Legislature to be effectuated, the latter 1
preferred.

McKinney's Statutos § 144 (1971 potnotes onmitted)

McKinney's separately states that "it will be presumed
that the Legislature did not intend an absurd result to ensue

from the legislation enacted,"™ that to "avolid an absurd

construct.on of a statute, ce o1 'Y be recognited therein

AN A proper case, vwords vill not be given thelir ordinary meaning

whén such a meaning involves an absurdity.,™ and that to "prevent

absurdity, the courts may suprily a word 1Ach is omitted from an
act through inadvertence." Kinney's S“atutes § 145 (1971)
(footnotes onitted).

Thus, one must L00K to the reasonable purpose of this
qualification ("no liabiliities") to deternmine its true meaning.

The School District and SE2 suggest that the purpose of this

qualification (especially in light of the "provided" clause) wvas




-s.

to assure that the non-governmental creditorst of a New York
State authority or commission would not suffer financial harm by
being left without recourse due to Lhe disappearance, by
operation of law, of a N.Y. state suthority or commission
debtor.V gee, 2 McOuillin Mun Corp §§ .15, & 8.20. (3rd Ed.
1968 Revised Volume). Thus, the intent is that a commission or
authority should not terminate Af its liabilities (aside from its
liakility to repay appropriations) gxceed its assets, that s, if
it has "net liabilities.”

Tl e probable correctness of this interpretation is
reinfo.ced by LIPA Act § 1020~z which provides:

The authority and its corporate existence

snall continue until terminated by law,

provided, however, that no such lav shall

take ctfcc% po long as the authority shall
have bonds'¥’, notes, or other obligations

outstanding, unless adequate provisicn has
been made for the payment thereof.

N.Y, Public Authorities Law § 1020~z (emphasis added).

al That is, all creditors axcept for those which are N.Y. state
governmental creditors by virtue of having provided advances
through appropriations wnich are subject ton repayment,

3/ This is emphiusized by the fact that creditors of LIPA and
similar authoritirs are atatutorily barred from relying on the
credit of the State for payment of their obligations. E.g., N.Y.
Public Authorities Law § 1020~1,

LY The word "bonds" does not include “repayment bonds" issued
to Lhe State pursuant to Public Authorities Law § 1020~r since
such "repayment bonds" are for the repayment of State
appropriations and, therefore, are "liabilities" excluded from
zonsideration by the “provided" clause of Public Authorities Law

§ 2828. Beg page 2 pupra.



This is the LIPA Act's clear recognition of the fact
that LIPA is subject to terminstion by operation of lav as leong
a8 ir does pot have "bonds, notes, or other obligations
outstanding® without “adequate provision . . ., for the payment
thereof.” This leads to the inquiry whether there is currently
*adequate provision" for the payment of all of LIPA's
"obligations" (or "current lisbjilitiesn") except for the state
appropriations.

I1. THERE I8 "ADEQUATE FPROVISION" TOR THE PAYMENT OF

ALL LIPA “CURRENT LIABILITIES" OR "OTHER
QELIGATIONS",

The balance sheets of LIPA's audited financial report
as cf March 31, 1991 (attached) indicate that as of that date
LiPA had current assets in cash and U.§. Treasury Bills of
$6,140,443 and current liabilities of $3,896,406Y as wel) as
*state of New York allocations"¥ of $14,203,300, and

“accumulated deficit of $.1,890,273.Y That is, LIPA's gurrent

2/ The principal so-called “current liability" consists of
$2,118,845 in “advances from Long Island Lightinq Company"™ which
are reaily not a liability, but money held in trust for LILCO to
be applied to Shoreham and is available from cash and U.S.
Treasury bills to be returned to LILCO upon LIPA's termination.

§/ The "State of Nev York allocations" are, in fact, State of
New VYork asppropriations made to LIPA and, hence, are not
“liabilities™ pursuant to Public Authorities Law § 2828.

2/ In a truly creative presentation, LIPA treats the expended
portion of its New York Stace appropriations ("accumulated
deficit"™) a_. an gfiset to its other liabilities of $18,099,786.
This creative disclosure mechanism was not used in LIPA's
original financial statement as of March 31, 1988.
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declaratory judgment or similer action in the courts of that
state,

As a part of its presentation of its qualifications to
become a NRC Class 103 licenses, it is incumbent upon LIPA to
seek resclution of this serious guestion as to its continued
legal existence so that this Commission may have confidence in
deciding whether the application is for transfer of license to a
bankrupt entity or a pure phantom. The Commission should not
take action on the instant application until it has state
judicial confirmation of LIPA's existence, unless the Commission
determines that LIPA would not be a qualified licensee in any
event,

Since there is no possibility of federal preemption or
a conflict between state and federsl law on this issue, it would
error for the Commission to make any assunption with regard to so
fundamental a question without assurance from the New York State
courts. §See Consclidated Edison Co. (Indian Point Station, Unit
No. 2), ALAB~399%, 5 NRC 1156, 1168 (1977).

Further, there is precedent in this very docket for the
deferral of consideration of actions base on the resolution of
uncertain state law issues to allow "the parties to resolve the
issue in (state) court." Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-B818, 22 NRC 631, 659-60 &
nn.15-20 (1985). 1In that case, the Commission deferred a
decision for almost seven months to allow for the issuance of the

initial state court decision and then took two months to issue



its decision on the pending wotion. Long lsland laghting Co.
(Shorehanm Nuclear Power Station, Unit 1), LBP«E85+~12, 21 KRC €50
(April 17, 1885).

If the NRC wvere to proceed on an arsunption ¢f the
continued existence of LIPA that would be only & "tentative
answer which may be displacea tomorrow by a state adjudication
« + + « The resources of equity are egual to an sdjugtwent that
will avoid the vaste of a tentative decision . . . " Railroad
Commission of Texas v. Pullman Co., 212 U.6. 496, 500, 61 §.Ct,
643, 645, 85 L.Ed.2d 971 (1941) (citations omitted). Gince the
Commission is able to stay its proceedings while awaiting a
definitive ruling from the New York Courts while fully protecting
the pendency of LIPA's spplication for license transfer, the
agency "should exercise its wide discretion by staying its
hands.™ 312 U.5., at 501, €1 S.Ct. at 645-46.

*[T)he rationale [for such forbearance) cent. rs upon
considerations of comity and the desirability of having a
reliable and final determination of the state claim by state
courts having more familiarity with the controlling principles
and authority to render a final judgment." Hagans v. lLavine, 415
U.S, 528, 584, 94 S5.Ct. 1372, 1385, 39 L.Ed.2d $77 (1974). If
such forbearance is required of federal gourts which do have
jurisdiction but not ultimate authority to decide issues of state
law, such forbearance is not an act of prudence but rather one of
necessity in this case where the federal agency oes not syen
have jurisdiction to decide a gquestion of state law. NRC Staff
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Response to Petitioners' Joint Motion to Stay at 10, Long lsland
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), USNRC
Docket Nos. 50-322, 50-322~0LA & 50-322-0LA~2 (filed March 25,
19%1) (& New York state lav issue is "a matter not even subject
to the Commission's jurisdiction").

This is a case wvhere the applicant assuredly may be
expected to assert its continued legal existence. However, it is
not a case wvhere the "Commission has no basis to look behind [the
applicant's) statement® and is certainly not a case where the
Commission may “accept (the applicant's) declaration at face
value." gee long lsland Lighting Co. (Shorheam Nuclear Power
Station, Unit 1), CLI-91~-8, 33 NRC 461, 470 (19%1). The
resolution of this issue is not a "private decision" and LIPA's
denise by operatinn of law certainly would have “an adverse
impact® con the proposed licenss for LIPA, Jd. It is time to
pause.

CONCLUSION

While this appears to be a question of first impression
under New York State law, the School District and SE2 suggest
that the Nuclear Rugulatory Commission should not even consider
issuing any NRC licenses to an entity that is not only bankrupt,
but is likely to cease to exist as a legal entity in 27 days.

The eppropriate action is retain the Long Island
Lighting Company as the licensee and allow the instant proceeding
to become moot by operation of law within the next four wveeks

unless LIPA can obtain a decision from the New York State Courts



t

,",\.'Q;, (vt‘1',15‘

iéentistse ana
Ene}

rqgy., 1in




JRRENT UABILTE
Artributavie 1o S¢

A‘v"'vfiu‘, nor
Due IC New

¢ PXDENset
i

~p

ACCrUed expenses other
WUR 10 the Sime of New

I’g_;,e‘y 85 a




UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMIESION

BEFORE THE COMMISSION

in the Matter of
LONG 1SLAND LIGHTING COMPANY

(Shoreham Nuclear Power Station,
Unit 1)

Docket No. S50=322<0LA-)

(Application for
License Transfer)
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CERTIFICATE OF SERVICE

I hereby certify that copies of the Petiticners' Suggestion of Mootness
due to the Long lsland Power Authority's Imminent Demise in the above~
captioned proceeding have been served on the following by hand, telecopy
and/or first-class mail, postage prepaid (as indicated) on this 19th day

of December, 1991:

Chajrman Ivan Selir

U.8. Nuclear Regulatory Commission
One White Flint North

11555 Rockville Pike

Rockville, Maryland 20852

(hand)

Comalesioner Kenneth C. Rogers
U.S. Nuclear Regulatory Cummission
One White Flint North

11555 Rockville Pike

Rockvilie, Maryland 20852

(hand)

Comnissioner E. Gail de Plangue
U.8. Nuclear Regulatory Coamission
One White Flint North

11555 Rockville Pike

Rockville, Maryland 20852

(hand)

Jerry R. Kline

Adnministrative Judge

Atomic Safety & Licensing Board
U.8. Nuclear Regulateory Commission
washington, D.C. 20555

{first class mail)

Commissioner Forrest J. Remick
U.§. Nuclear Regulatory Commission
One White Flint North

11555 Rockville Pike

Rockville, Maryland 20852

(hand)

Comnissioner Janmes R. Curtiss

U.8. Nuclear Regulatory Commission
One White 7lint North

11555 Rockville Fike

Rockville, Maryland 20852

(hand)

Thomas §. Moore, Chairman
Adninistrative Judge

Atomic Safety & Licensing Board
U.8. Nuclear Regulatory Commission
Washington, D.C. 20555

(first class mail)

George A. Ferguson

Administrative Judge

Atomic Safety & Licensing Board
U.8. Nuclear Regulatory Commission
r307 Al Jones Drive

Shady Side, Maryland 20764

(first class mail)



Edwin J. Rels, Esq W. Taylor Reveley, 111, Esq.
itzl A, Young, Esq Ponalad P, lr¥in, Esn
Office of the General Counsel Hunton & wWillians
1.8, Nuclear Regulatory Commissior Riverfront Plaza, Fast Tower
One White Flint North 51 East Byrd Street
2 11555 Rockville Pilke Richmond, Virginia 23219-4074
T Rockville, Maryland 208¢ (telecopy and firset Cclass mall
(hand)
Samuel A. Cherniak, ¥Xsq. Carl R, Schenker, Jr., Esg
NYS Department of Law O'Melveny & Myers
Bureau of Consuner Frauds 55% 1Jth Street, N.W.
and Frotection Washington, D.C. 20004
120 Broadway (hand)
New York, New York 10271
(first cclass mail)
Gerald C, Goldstein, FEsq Stanley B. Klimberg, Esqg
Office of General Counsel Executive Director &
New York Power Autherity General Counee)
1632 Broadway Long Island Power Authority
Nevw YOrk, New York 10019 <00 Garden City Plaza, Suite 201
(first clase pail) Garden Jity, New York 11530

(first clasgs mall)

Nicholas §. Reynolds

Davida A. Repka

wWinston & Straw
e 1400 L Street, N.

-

Washington, D.C., 2¢ -
(first class mail)
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