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MEMORANDUM FQR: Chairman Palladino gif File % -

| Commissioner Gilinsky
''

.

i Comissioner Roberts
Comissioner Asselstine
Commissioner Bernthal

.

FROM:' William J. Dircks
.

Executive Director for Operations

SUBJECT: RESPONSE TO SECY-84-42 REGARDING DIRECTOR'S DENIAL
0F 2.206 RELIEF FOR THE MIDLAND PLANT, UNITS 1;

'

AND 2 (DD-83-16 & DD-84-2)

In SECY-84-42, the Office of the General Counsel and Office of Policy'

Evaluation recomended that the Comission take review of a decision under
10 CFR 2.206 issued by the Director of the Office of Inspection and Enforce-
ment because the decision is in one respect " legally deficient." OGC and *

OPE would have the Commission augment the record of the decision in order
to make it legally adequate by means of a Comission briefing.

The staff has had substantial communication with representatives of OGC and OPE
to ensure their understanding of the decision and related actions. OGC and
OPE's review also included a site visit to the plant. The staff briefed the
Commission on the status of activities at the Midland site on June 15, 1983.
While the staff will of course brief the Commission again on Midland should the
Commission desire a briefing, the Director's decision is, as demonstrated in.

'

the attached OELO analysis, legally sufficient under the applicable standards
of judicial review.

,

4

(54ned)Williami Dircks ..

>

! William J. Dircks!

'
Executive Director for Operations
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OELD ANALYSIS.

I

!
' A recent decision of the Director of the Office of Inspection and

!- Enforcement'is presently before the Comission for its review in

| accordancewith10CFR2.206(c). The decision, issued October 6, 1983,.

(DD-83-16), as supplemented January 12, 1984 (DD-84-2), granted in part

and denied in part relief requested by Billie Pirner Garde of the Govern-

ment Accountability Project on behalf of the Lone Tree Council and others,,

with respect to the Midland Plant. In SECY-84-42, the Deputy General
,

!| Counsel and Director of the Office of Policy Evaluation have recommended

that the record of the Director'', decision "be augmented in order to be

legally adequate." See SECY-84-42 at 1. The principal concern with the

| decision appears to be with the staff's explanation of the Construction-

; Completion Program (CCP) proposed by the licensee to remedy construction

deficiencies at Midland.* Because, in the view of OGC and OPE, the

decision failed "to explain satisfactorily the scope of the CCP," the
I decision is judged to be " defective from'a legal perspective." Id. at 7.'

!

| OGC and OPE also view as "somewhat misleading" the Director's characteri-
l

| zation of the CCP as a comprehensive program to verify the adequacy of

previous construction and ensure the adequacy of future construction since

i the CCP is limited to those areas of the Midland facility for which the

| Bechtel' Power Corporation had quality confirmation responsibility. 0GC *

.

*
.

The Construction Completion Program was approved by a Confirmatory*

Order for. Modification of Construction Permits, dated October 6,1983.
( See 48 Fed. Reg. 46673 (Oct. 13, 1983).

|
-

. .

!
!.

|
1
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and OPE believe that the decision inadequately explains the more limited -

scope of the CCP, and the rationale therefore. ,I_d. at 7-8.<

Section 2.206 of the Connission's regulations permits any member of

the publi ito petition directly to the Directors of Nuclear Reactor Regu-,

1
: lation Inspection and Enforcement, or Nuclear Material Safety and Safe-
1

guards, as appropriate, to institute a proceeding "to modify, revoke or'

suspend a license, or for such other action as may be proper." In

j responding to a request under section 2.206, the Director may either

institute the requested proceeding, take other appropriate action.

or deny the request by advising the petitioner in writing of the reasons.

i
.

! for the denial. Once it becomes final agency action, a denial under

h section 2.206 is subject to judicial review by the federal courts as to

whether the denial is " arbitrary, capricious, an abuse of discretion, or

otherwise, not in accordance with the law." 5 U.S.C. 706(2)(A).

j See People of the State of Illinois v. NRC, 591 F.2d 12, 16-17 (7th Cir.i

4

'
- 1979); Seacoast Anti-Pollution League of New Hampsh' ire v. NRC, 690 F.2d 1025
It
! 1030-31 (D.C. Cir. 1982). This standard of review is a narrow one. Bowman

i

, Transportation, Inc. v. Arkansas-Best Freight Systems, Inc., 419 U.S. 281,
i

285(1974). A reviewing court must determine "whether the decision was*

based on a consideration of the relevant factors and whether there has:

'

been a clear error of judgment." Citizens to Preserve Overton Park v. Volpe,
. .

401U.S.402,416(1971). The courts will uphold a decision "of less than |

. ideal clarity if the agency's path may reasonably be discerned." Bowman,

Transportation, Inc., supra, 419 U.S. at 286. In rendering a decision, an
-

, >

;

agency is not required to propose' formal findings of fact to be sustained

i on judicial review, so long as the record discloses the factors and basic
! i
i

e

,

:.
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rationale for its decision. See Csap v. Pitts, 411 U.S. 138, 141 (1973).

'] In judging informal actions, which include action taken pursuant to section

2.206, see Lorion v. NRC, 712 F.2d 1472 (D.C. Cir.1983), the courts will

look to sef whether an agency has provided a "brief statement of the grounds
;

for denial" to the petitioner as required by the Administrative Procedure

Act. 5 U.S.C. 555(e). See People of the State of Illinois, supra, 591 F.2d
<

at 14; Roelofs v. Secretary of the Air Force, 628 F.2d 594 (D.C. Cir. 1980).

.

Although an agency's determination may be " curt", "[t]he validity of the ...
'.<

! action must stand or fall on the propriety of that finding, judged ... by the

.
appropriate standard of review." See Camp v. Pitts, supra, 411 U.S. at 143.

! :

The Commission's own criteria for determining whether a Director has,

abused his discretion in denying a request under section 2.206 are-

,

i similar to the judicial standard:

(1) whether the statement of reasons given permits<

rational understanding of the basis for his decision;
(2) wh' ether the Director has correctly understood
governing law, regulations, and policy; (3) whether.

all necessary factors have been considered, and,
i extraneous factors excluded, from the decision; (4)

whether inquiry appropriate to the facts asserted,

| has been made; and (5) whether the Director's'

} decision is demonstrably untenable on the basis,

! of all information available to him.
t-
'

Consolidated Edison Company of New York (Indian Point, Units 1, 2, and 3),

CLI-75-8,2NRC173,175(1975). The Commission is not limited to a

j strict " abuse of discretion" review, but retains the flexibility to

i review decisions in the inherent exercise of its supervisory authority
.

o,ver the staff. See id.

Viewing the CCP and the Director's decision as "a significant
'

enforcement action " SECY-84-42 at 4. 0GC and OPE believe that the

6 Director's decision fails to meet the first standard enunciated in
f .- -

|
.;____,~...._.____._...._

| q+,
,
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IndianPoint, supra,because"[*1]ithoutaclearerdescriptionofthe

scope of the CCP and the reasons for its limitations, the Director's

; statement of reasons does not 'pemit rational understanding of the basis

j forhisdefision.'" SECY-84-42 at 8. Contrary to the view of OGC and

. ! OPE, the decision is not an " enforcement action" and does indeed set
'

|

forth reasons which pemit a rational understanding of the CCP. The

principal discussion of the CCP is contained in the background portion
-

|,

of the Director's decision. The Director saw no need to engage in an

exhaustive description of the CCP, and used a general discussion of the

CCP to provide a context for the petitioners' requests for relief. As,

stated by the Director, the CCP was primarily designed to address the
.

generic applicability of the problems identified by NRC's inspection of

the Midland diesel generator building. See DD-83-16 at 8. The program

was also described as comprehensive, since it requires, with the excep--

'

tion of four areas, reinspection and necessary work or rework of.the

entire Midland facility. The Director stated that the NSSS and HVAC
i '

..
' .

.

installations were not drawn into question by the diesel generator. -
,

't building inspection. Since the purpose of the CCP was "to address the

generic applicability of the problems identified by the'NRC's inspection

of the diesel generator building," id., NSSS and HVAC were excluded from
I'

! the program. Nor was the Director aware of any problems with NSSS or
4 , ~

_| HVAC such that those systems should be included in the CCP. _I d_. The

.I Director also explained that, since the remedial soils work and pipe

| h' anger and electrical cable reinspections were being monitored under
r

separate programs by the NRC, these activities were also excluded from .

.

; the CCP. See id. at 7. The limitations of the CCP were clearly described

..
,

.-

I
. . ~ . . _ _ _ _ . . . . , _ .. . . . . . . , _ , . . . . , . . .
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.

in the decision with a brief statement of reasons for each limitation,

and, therefore, there was nothing misleading about the description of the

program. The Director provided sufficient information to permit an |

understand 1hg of the scope., importance, and limitations of the CCP.
,

| Under the standard of review applied by both the federal courts and

Comission, the Director's decision is sufficiently clear to Se legally

! adequate.
.

A detailed description of the sc. ope and limitations of the CCP was not
i

'

essential to a decision on the specific requests of the petitioners. A
&

general understanding of the CCP is only needed to respond to two of the
'

i

i petitioners' requests: incorporation of mandatory " hold points" on
,

'

balance-of-plant work and rejection of Stone and Webster to conduct the,

!

third party overview of the CCP.

The petitioners viewed the incorporation of mandatory hold points

as a means to assess the effectiveness of the CCP in identifying

prob *lems. See Petition at 13. In arguing for the inclusion of hold

; points, the petitioners stated that the CCP lacked comprehensiveness, in

that only " accessible" completed construction.would be reinspected. Id.,

| The petitioners noted that a majority of the work to be reinspected was
i

,

not accessible, and went on to state that certain other work, specifically

; NSSS, HVAC, remedial soils and electrical cable reinspection, were " define [d]

! out from CCP coverage." Id. However, the petitioners' focus was not tha't

these areas were ucluded from the CCP, but that the exclusion underscored

th'e need to have a third party or NRC hold point to determine the adequacy,

I
of the reinspection program. See id. The petitioners did not expressly

request incorporation of NSSS and HVAC work in the CCP. The Director's
1

.

.

_.._...._....__~..--..y._...
.

I
- - - . - . . . . . . . . . . . . . - - ,
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purpose in describing the CCP was to add clarity to tin decision by being

able to identify those junctures in the CCP at which petitioners requested
,

inclusion of hold points, and to demonstrate how those hold points had
i
' been substfntially satisfied by the program. A fuller explanation of the

CCP's scope would have provided no additional insight in this regard.
,

: OGC and OPE did not find the Director's decision to be deficient in its

resolution of the hold points requested by the petitioners. See SECY-84-42
'

; at 4, attachment I at 13-15.

|; The petitioners also requested rejection of the CCP, but the thrust

! of that request was aimed at the selection of Stone and Webster by the
'

licensee to conduct the third party overview of the program. See Petition'

i

at 18-19. The petitioners focused on the inadequacy of the audit proposal

as to personnel and duration, argued that Stone and Webster was not suf-

ficiently independent, and criticized the lack of public participation. H.,

:

j A detailed understanding of the CCP is not required to focus on the issue

of the adequacy of the third party overviewer. The independence and

competence of the overviewer were measured against criteria generally used

by the Commission. See 00-83-16 at 13-14. The Director was able to

adequately deal with the issues of personnel, duration and public par-

| ticipation witt.Dut needing to rely upon particular aspects of the CCP or

overview program to reach his decision. H.at15-18. The description
.

of the CC' , including'its overview aspect, was intended cerely toP

place the discussion of the petitioners' concerns with the independent

overview in the context of the entire construction completion program.

OGC and OPE did not find the Director's discussion of the selection of

Stone and Webster to be legally inadequate. See SECY-84-42 at 4,i

i

attachment I at 18-20. -

-
.
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! In any event, the petitioners demonstrated no confusion as to the
'

scope of the CCP. In the view of the petitioners, a primary failing of
*

I

the CCP was the program's failure to recognize that quality problems at

Midland 's' tem from the licensee management's inability to " supervise and

! control the Engineer /ContractJr [i.e., Bechtel] ...." Petition at 9. As

described above, the petitioners were also aware that particular systems,

were excluded from the CCP. Id. at 13. Given that the petitioners did
'

| not raise the issue of the CCP's scope, and were in fact aware of its
i

limitations. OGC and OPE's concern with the adequacy of the Director's

explanation of the CCP is misdirected.

The Consnission's regulations require a petitioner to "specify the,

action requested and set forth the facts that constitute the basis for

the request." 10 CFR 2.206(a). As a result, the Director need

j only deal with those issues fairly raised by the petition and the

petitioners' specific requests for relief. In our view, the Director

reasonably treated the issues raised by the petitioners, and OGC and
| OPE agree that the Director's disposition of the requests for relief was

reasonable. While more detail can always be provided in responding to

a request under 10 CFR 2.206, to do so will require the expenditure of

additional agency resources. The commitment of additional resources

: here does not appear necessary because the omission in this case of a
t

more detailed description of the Midland Construction Completion Program'

is, certainly not of such significance as to render the Director's decision

j " legally deficient." ,

!
'

i ,

I I

{
i I

.

.!
.

: i

'
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UNITED STATES OF AMERICA
, . . . . , ' .

NUCLEAR REGULATORY COMMISSION - - - - - -
- -

-
- . -

..

OFFICE OF INSPECTION AND ENFORCEMENT -- -- -
,

; Richard C. DeYoung, Director
,

f In the Matter of )
Docket Nos. 50-329-

! CONSUMERS POWER COMPANY 50-330 -

'" ~ ~

t .i -

(Midland Nuclear Power Plant, (10 CFR 2.206),

Units 1 and 2)
.- -

.
,

'

DIRECTOR'S-DECISION UNDER 10 CFR 2.206'

i
.

.

:n reduction>

.

" By letter to the Nuclear Regulatory Connission (NRC) dated June 13, 1983,

Eiilie Pirner Garde of the Government Accountability Project, on behalf,

,

;. of the Lone Tree Council and others (hereinafter referred to as the
i

patitioners), requested that, among other relief the NRC take in:.ediate
, t_.

_

action with regard to the Midland project. The 1,etter was, referred to the ,__

,

Director of the Office of Inspection and Enforcement for treatment as a
! i
! j _- request fcr action pursuant to 10 CFR 2.206 cf the Co:m:ission's regulations.
, - . .. - -.~.

'

g
- __. . . . . . .

; On July 22, 1983, Edward L. Jordan, Acting Director of the Office of Inspec-
. , - - - - - - - - , . . . __ . . _ . . . . _

tion and Enforcement, acknowledged receipt of the petition-and informed the
i

j petitioners that their request for innediate action was denied. Mr. Jordan
i

[ noted that safety-related work at the Midland site had been stopped, with the

exception of certain specified activities, and that the NRC staff was closely
.+. . ... .

|
., .

)

| 1
- . .. ..
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following the current activities at the Midland site. Mr. Jordan furthey ,_
-. ,- . . . . . .y. ,

noted that Consumers Power Company had agreed not to proceed with iaplement-#
_

ation of a construction completion program until such a program had been

reviewed by the NRC. The staff expected to be able to complete its evaluation
!

of the request before final action was taken on that program. Consequently,

Mr. Jordan concluded that " continuation of currently authorized activities at
,

'

Nidland should not affect the staff's ability to grant the requested relief."
~

Letter from Edward L. Jordan, Acting Director, Office of Inspection and-

Enforcement to Billie Pirner Garde (July 22, 1983). The staff has now'

completed its evaluation of the petition, and for the reasons stated herein, -

the recuest is gran'ted in part and denied in cart.

Issues Raised

.

Petitioners requested that the following six actions be taken by the

Comissien:
- . . . ,. , - .- . . .

:" Modify the Construction: Permit (Midland Nuclear Power Plant, Units l'
and 2) to include mandatory "hcrld points'" on the balante-of-plant--

--

(BOP) work and incorporate the current Atomic Safety and Licensingi

i Board (ASLB or Board) ordered " hold points" on the soils remedial
work into the Midland Construction Demit (sic).-

| Require a management audit of Consumers Power Ccapany (CPCo) by an
independent, competent management auci.t4ng fim.that41 determine .

| the causes of the management failures that have resulted in the soils
settlement-disaster-end-the recently-4ticovered-Que44ty Assurance
breakdown.

! Reject the Construction Completion Plan (CCP) as currently proposed,
including a rejection of Stone and Webster to conduct the third party

| audit of the plant. Instead a truly independent, competent, and
| credible third party auditor should be selected with public
| participation in the process.1

| |.-. .- .m.-

i
'

e .-
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|Renove the Quality Assurance / Quality Control . function from the,. . '

~

Midland Project Quality Assurance Department (MPQAD) and' rep 1 ace
:4- them with an independent team of QA/QC personnel that reports

simultaneously to the NRC and CPCo management. -^ ~ ~ ~ - -

! Increase the assignment of NRC personnel to include additional ,

'

j technical and inspection personnel as requested by the Midland
i,

Section of the Office of Special Cases.

I Require a detailed review of the soils settlement resolution as ,

- outlined in the Supplemental Safety Evaluation Report, incorporatingi -

a technical analysis of the implementation of the underpinning
project at the current stage of completion.

- -

,
,

.

1

Petition at 1. The fifth issue relates to a matter of internal Commission
,

j organization and staffing, namely the allocation of staff to inspection of
.

facilities. -The staff is expecting te augment inspection personnel available

2 c work en Midland. However, the creation of positions within the Office of

Special Cases is a matter that will be determined by the Commission budget

process. For these reasons, the staff is not considering this aspect of the
.

'

request in this decision.

Background
" ' ' ' - ' ' ' -

-
. .. - . . ... - . _.. . .,.

The Consumers Power Company (CPCo or licensee) holds Construction Permits.

_

-

Nc. CPPR-81 (Unit 1) and No. CPPR-82 (Unit 2), issued by the ' Atomic-Energy!

Commission in 1972, which authorized constructton tf the Midtznd-Plant.> -- -

The Midland nuclesi lilant is Tocated ih Kidland77.ichigan, Tnt consists
--

4

of two pressurized water reactors of Babcock and Wilcox design and
i

related facilities for use in the connercial generation of electric power.

! Since the stafia of construction, Midland has experienced significant~- -'

I !
construction problens attributable to deficiencies in implementation of'

;
, ..

I

! !-. . . . .. .

I .I
| | 3

I
'

.

-

.
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its quality assurance (QA) program.1/ Following the identification of
_

.. . . .. .:: - *-
.

these problems, the licensee took action to identify the cause arid correct.

each problem. Steps were also taken to upgrade the Midland QA program.

I Nevertheless, the licensee continued to experience problems in the

j implementation of its quality assurance program.
!
i

... .

In 1980, the licensee reorganizedits QA department so as to increase the

involvement of high level CPCo management in onsite'QA activities. Among -

its other tasks, the reorganized QA department, called the Midland Project
,,

| Quality' Assurance Department (MPQAD), was given the resp #onsibility for quality i

centrol (OC)'of hea' ting, ventilation and air conditioning (HVAC) work in
''

piace of the HVAC contractor, Zack Company.

t.
,

In fiay 1981, the NRC conducted a special, in-depth team inspection of the
,

Midland site to examine the status of implementation and effectiveness of the

y .
QA program. Based on this inspection, Region III concluded that the newly

..;ca. ..
';- . .. . .. ..

. .. . . ...

1/ Significant construction problems identified to date include:-

1973 - cadweld splicing deficiencies: __

197.6 - rebar omissions . . . , _ _ . _. .
,

1977 - bulge in the Unit 2 Contair.er.t Liner Plate
1977 - tendon sheath location errors.. . . , . . . . . . . ..

1978 - discovery of soil settlement problem *

1980 - Zack-Company-heat 4ag..ventilatiari, and air-.ccaddtioning
deficiencies

1980 - reactor pressure vessel anchor stud failures
1981 - piping suspension system installation deficiencies
1982 - electrical cable misinsta11ations

Several of these deficiencies msulted in the Comission taking
escalated enforcement action.

. ~%-- -

!
i
t

. . . . .
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;

I organized QA program was acceptable. See Inspection R'eports 50-329/81 ,1.2,; ,
- . . . . . ... . _.

50-330/81-12. The special team did, however, identify deficiencies.in. pre-.

. .. ...,

vious QC inspections of piping supports and restraints, and electrical cable<

;

installations.2._/ QC functions were furt'her reorganized by the licensee's-

'{
integration of the QC organization of its architect-engineer, Bechtel Power

Corporation, into MPQAD in September 1982. This reorganization reflected !
,

the recomendations of the NRC staff. As part of this change, the licensee

f - also undertook to retrain and recertify all previously certified Bechtel QC
~

3

i { inspectors.
:

1
'i

; Ne.ertheless, construction difficulties continued to be identified at the
.

f .I Midland site. An inspection conducted during the period of October 1982

! through January 1983 found significant problems with equipment in the diesel
' generator building. The subsequent identification of similar findings by CFCo,

| in other portions of the plant prompted the licensee to halt the majority of;

, the safety related work activities in December 19,82. In view of the history
,

,

1>

'"~ of QA problems at the Midland plant and the la_ck of effec.t.ivenes.s.of corrective,' !

;- .. . . . . . . . . . . .

| | actions to implement an adequate quality assurance program, the NRC indicated to
: ;- -

the licensee that it was necessary to develop a comprehensive program to verify-

the acequacy of previous construction activities and to assure the adequacy of

future construction. In view of the licensee's performance history, such an
|

< . - - . . . . . ~ . _. ,. _ . . . . . -

2/ As a result of staff discussions about the seriousness of such findings-

! and of similar indications of deficiencies as identified in the System-
'

atic Assessment of Licensee Performance Report issued in April 1982, a
! special Midland Section in Region III was fonned in July 1982. The
'

Midland Section devoted increased attention to inspection of the Midland
facilityenincluding upgrading the QC program of the project's-- -

constructor, the Bechtel Power Corporation.

. .
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effort was neces,sary to restore staff's confidence in C_PCo's ability tp.. properly-
- . .. . . . . . . _..

construct the Midland plants.4 ..

}

{
Consequently, CPCo discussed with the NR'C the concept of a construction

j completion program which would address the concerns raised by the staff.

4 These discussions were followed b.y a fonnal submittal of the Midland Con-
3

struction Completion Program (CCP).'

. .
,

.
. .

-

Th,e, CCP is the licensee's program for the planning and management of the con-
,

' struction and quality activities necessary for its completion of the construc '
! . .

{ tier, cf the Midland facility. An important aspect of the CCP is the third

j par.y everview, which is designed to provide alditional assurance as to the

i effectiveness of the CCP. In response to connents from the NRC and members

cf the public, the CCP underwent several revisions. As revised and submitted,

by the licensee on August 26,1983,0 the CCP includes: (1)NRCholdpoints;
,

(2) the requirement for 100% reinspection of, accessible instia11ations; (3),

, ,

I the integration of Bechtel's QC program with yQAD; (4) the retraining and ,
, ,. , , , ,

recertification of QC inspectors; (5) the general training of licensee and

contractor personnel in quality requirements for nuclear work, requirements of-

, . . .. , _ .. ..
,

I the CCF, safety orientation and inspection, anc work procedures; (6) the revi-

! sion, as necessary, of Project Quality Control Instructions (PQCI'.s); (7) CCPa.-. - - - ---. .. ~. . _ _ . . . . _ , . . . . .

team training; and (8) an independent third p' arty overview of CCP activities.

.

/ The Petition was apparently based upon the June 3,1983 version of the4
CCP. Subsequent versions of the CCP, as described in this decision,- -

address a number of issues raised by petitioners.

. . ..

- . . . ._ .
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The CCP is divid,ed into two phases. Phase I consists o.f a systematic ,reyiew
_

of the safety-related systems and areas of the plant. This revie'w will be4

conducted on an area-by-area basis and will be done by teams with responsi-,

bility for particular systems. Phase 1 'is intended to provide a clear;

i

identification of remaining installation work, including any necessary

rework and an up-to-date inspection,to verify the quality of existing work. !

Phase 2 will take the results of the Phase 1 review'and complete any neces- ~

.

sary work or rework, thereby bringing the project to completion. The teams

{ crganized for Phase 1 activities will continue as the respo.7:ible organiza-
1 -

.icr.al units to com'plete the work in Phase 2..

|

It should be noted that the CCP does not include the remedial soils program,,

r.uclear steam supply system installation, HVAC installation, and the

reinspection of pipe hangers and electrical cable. The remedial soils

activities are being closely inspected under the conditiens of the construc-
_ ,

,

_

tion pennits which implement the Atomic Safety and Licensing Board'si
!- .. - .. . . . . .... . . . ..

' ~~

April 30,1982, order and under a work authorization procedure. Therefore,
: -

the staff does not consider it necessary to require the remedial soils-

a::ivities tc ce ' included in the CCP. ' Controls over the soils work have

been implemented under a separate program. Similarly, reinspection of the,

pipe hangers and electrical cable were not included in Pbase I of the CCP

because that reinspection is being done undsr a separate commitment to the'

tiRC. See letters from James G. Keppler, Regional Administrator, NRC Region

III to' James W. Cook, Consumers Power Company (August 30, September 2,1982).
.+.. .

f. clear Steam Supply System installation and HVAC installation were not

drawn into, question by, the diesel generator building inspection.

-. . . ,. ..
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The staff has no,t developed facts to indicate that installation of thes.e.- ...- . - .. . . ...
.

6 systems should be included in the CCP. However, these activities-will.be l

!
included in the construction implementation overview to be conducted by thet

i third party overviewer.
<

I

4 :,

The CCP is designed to address tl}e. generic applicability of the problems iden-
, -

tified by the NRC's inspection of the diesel generator building. The objective
i of the CCP is to look at the plant hardware and equipment, identify exi' sting"4

,

:
I pr,cblems, correct these problems and complete construction of the plant.

;

|
*

.

j *--sideration of Issues Raised
*

,

| '

1. Modification of Midland Construction Permits4 _.4

.

$

Petitioners request that the Commission modify the Midland construction

_ . pemits in two respects: 1) require. " hold points,'',at various stages ,of the
, ,

!|_ construction completion process; and, 2) incorporate those, hold gints, ,, ,,,
'

] concerning remedial soils work previously authorized by the Atomic Safety and

Licensing Board panel with jurisdiction over the Midland proceeding.-

I

'
i . -.. . . . . _

_

- ..

| The hold points are fundamental elements of the Midland CCP. As used by both
a .- - -- - -- ... .. _ ., ,, . . . . . . -.

the staff and petitioners, hold point's refer to predetemined stages beyond

! which activities cannot proceed until authorized. Only when such prior work is
;
' found to be satisfactory will new work be authorized under the CCP. In this

! regard, the petitioners requested that three specific hold' points be incor-
,

.%... .

( porated into the CCP to require NRC or third party review prior to continuation

of work. -. , .

'
-. . . . . . .

8
.

t
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Based on their review of an early version of the CCP, petitioners asse,rt.ed ,,,__
.

.
- _

| that the Midland project had been detrimentally affected by the fack,of.
; . ... _

|
| organizational freedom for its QA staff. ,Sy , Petition at 13. Accordingly,

.f the petitioners requested that a hold poin; be incorporated into the CCP

! whereby the success of the proposed progr am for the retraining and recertifi- ;,

l 's i
cation of QA/QC personnel would be evaluated before any actual werk was ! - |

authorized under Phase 1 of the CCP. _I_d,. at 13,15. Subsequent to itsd

initial discussions with the staff conce:rning development of a comprehensive ~

construction completion program,Sl the licensee began preliminary work, such

as team training and recertification of QC inspectors in preparation for its

anticipated Phase 1' activities, quality verification program and status assess-.

ments. The NRC was informed when training and recertification of QA/QC person-.

nel and CCP team training would begin, and conducted a review of the licensee's
1

actions. The staff suggested that the licensee undertake additional work before,

proceeding with some of its training effort. Consequently, the retraining hold

- -
peint requested by petitioners has already been satisfied by the staff.

. . .. . . .

.

-
.. . ... . .. . . . . .

' ~

_5f On necember 2,1982, when CPCo first discussed a construction completion
plan with the NRC staff, CPCo was infomed by Region III staff that it
would be necessary to incorporate NRC hold points. The staff identified-

four points at which it would require NRC-inspectors.4o . review-completed
| work before the next activity could be undertaken. These hold points

were identified as:,

1. Review and-approval-ef training-a'nd recertifirsation-of-QC . .

inspectors before beginning Phase 1;

2. Review and approval of CCP team training before beginning Phase 1;

3. Review and approval of the Quality Verification Program (QVP)
and status assessments before beginning Phase 1;

4 Rev%t and approval of the program for rework or systems completten. - . . -

work before beginning Phase 2.

,

. . . . ..

9
'

.
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The petitioners also viewed the proposed C.CP as lacking in comprehensi,v,e. ness.
- . -

. . . . . . _..

To renedy this deficiency, petitioners proposed that "either a third. party or.<

NRC ' hold point' be contained in the reinspection Phase I activities [of the

! CCP] to determine the adequacy of the 'a'ecessible systems' approach."O;

!
! Petiticn at 13.
!
4

. . . .
, ,

* As described in section three, infra, a third party will be conducting an
~

!

.

extensive. overview of the CCP and other construction completion activities.
'

| j The fact that. the third party overviewer will also have hold point controls '

i
'

j over the' licensee should provide additional assurance that construction is -

,

| :-cceeding in accor' dance with all applicable requirements. See Consumers
'

F:wer Company, Construction Completion Program (August 26,19E3) at 34. The'

j NRC and the third party will monitor the reinspection activities. The staff

he'.ieves that these monitoring activities will provide the control sought by.

i the petitioners in their request to establish a hold point during Phase 1
'

:

reinspection to determine the adequacy of the accessible systems approach._
, ,

j !- .. - . . . . . . _.. . . . . .

! The third hold point requested by petitioners derives from another criticism
i

i cf the proposed CCP - the failure of that plan te specify inspection procedures-

i

an' evaluation criteria. See Petition at 10-11. Accordingly, petitionersc

j request a systematic and thorough review of the construction and quality work
... . -. - - _ . . . . . . - , _ _ , , _ . . . . . . _

packages which will be completed as a prerequ'isite to initiation of new con-

struction work under Phase 2 of the CCP. Id. at 11.
.

.%.. .

6/ The accessible systems approach refers to the extent of reinspection
under the CCP. Inaccessible areas of the plant will be reinspected
by utilizing.a records review and destructive and non-destructive

'

. testing as' required. See Consumers Power Company, Construction
Completion Program .(Augdst 26,1983) at 22-23._.

10
'

.
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The CCP requires,that representative construction and ' quality work packases,be
. - - . . . .. -.

+ . eviewed to assure that any completed work is consistent with statements made

by the licensee in both its Final Safety Analysis Report and Quality Assurance j
,

Topical Report. In addition, the third party overviewer will be using sampling
I
: techniques and reviewing selected work and quality packages prior to and during
1

Phase II. Should the results of this sampling approach identify inadequate I
'

workpackages,thesamplingsizewi'.~.beincreasedasnecessarhtoprovidethe
~

needed assurance that work packages are adequately reviewed. Moreover,' the NRC

! staff, in performing its inspection activities, will overview this entire

process, including reviewing selected quality and work packages.
-

.

In surmary, the staff believes that those hold points it has inccrporated into
;

| the CCP, when viewed in the aggregate, substantially satisfy the hold points.

requested by petitioners. The licensee is required to adhere to these hold; -,

: points as part of the CCP in conformance with the Confirmatory Order for -

Modification of Construction Permits (Effective Igediately)._ , ,, , , _

|
-

. . - .. ... . .. . . ...

| With respect to the second aspect of the requested relief, incorporation of

NRC hold points authorized by the Licensing Board's A:ril 30, 1982, Memorandum-

,_
and Order, the petitioners' request has' been satisfiec by previous action of

| the Comission. By amendment dated May 26,1982, .the hold points ordered by
, . - - - - - -- .. . . . . _ _ . . . _ . . .. ..

I the Board were incorporated into the construction pemits. See'47 Fed.

Reg.23999(June 2,1982). Accordingly, the construction permits already

prchibit CPCo froa performing the following activities without " explicit ' ),

prior approval" from the staff: |
.+ |

.- .

(a) any placing, compacting, excavating, er drilling soil
materials around safety-related structures and systems;

. . . . .

'*Wup . 4 . 4 *em e 0
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(b) physical implementation of . remedial acti.on for correctip.n._

of soil-related problems under and around safety-r. elated ~ .-

structures and systems, including but not limited to:.-c.

. ...

| (1) dewatering systems

(ii) underpinning of service water building
~

! (iii) removal and replacement of fill beneath the feedwater
! isolation valve pit areas, auxiliary building electrical

penetration area.s,and control tower, and beneath the
turbine building -

(iv) placing of underpinning supports beneath any of the
.

structures listed in (iii) above *
-

(v) compaction and loading activities;
, ,,

f
! (c) construction work in soil materials under or around -

) safe.ty-related structures and systems such as field-

j installation, or rebedding, of conduits and piping.

~c .struction Pemits No. CPPR-81 and CPPR-82,hendment No. 3 (May 26,1982).

2. Manacement audit of CPCo

The petitioners request that the 'NRC require a management audit of CPCo's .

', perforciance on the Midland project. " The sta~ff' ddes not believe that 'a ~
~

-

:
'

annagement audit is necessary at this tinie'as a cdhdition~f6r goTng forward ~ "-

--,

with the'CCP. The staff expects that the CCP, with its built-in hold points

; -- anc third party overview, should provide an effective-process-to- satis -
-i

factorily complete construction at Midland, withort the-previes-ttuality - -

assurance problemn - The third 7 arty overview together with-the $ planned-

staff inspection activities should provide information to determine the

adequacy of the licensee's implementation of the CCP. Nevertheless, the

staff will continue to review infomation concerning the licensee's
'

pe-formance-4wnether areas to detemine whether an audit is required.' --

, . .

*-* * e -% ew & O
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3. jRe ection of Construction Completion Program and Third Party , , . _ ,
Overview Organization - - - - - -- ---

a ..
. . ...

In requesting that the Comission reject the Midland construction completion

f plan, petitioners based their pcsition on the unacceptability of the Stone and
'

Webster Engineering Corporation (S&W) to conduct the third party overview of

the CCP. Petitioners raised three. objections to the selection of S&W: the i~
*

failure of S&W to meet the Comission's criteria for the independence required
. . .

of a third party, see Petition at 19; the failure of S&W to submit a minimally

acequate audit proposal, M. at 18-19; and the lack of public participation in

{ the selection of S&W as the third party review organization for the Midland
'

: reject. H.at19-20.

:

I In support of its argument that S&W is not sufficiently independent to monitor

implementation of the CCP, the petitioners asserted that "under both a literal,

and realistic reading of the Comission's primary financial criteria, ...the

, third party not have any direct previous involvement with the Company.'

, _

Petition at 19. In order to evaluate whether an audit or.g' nizatio.n is suffi-a---
.. - .. .. ~. .. ...

'

ciently independent to conduct a third party review, the Commission generally

utilizes the guidance originally set forth in a letter frca Chairman Palladino-

. . . . , .-..

; tc Representatives Ottinger and Dingell. The Coc=ission's standard does not
.. . . . . . _ . .

require that a proposed third party reviewer have.had no previous involvement
- - . -~ _ .- .. ..~, .

. ,_ . . . . .

with the utility whose program it will be reviewing. Rather, the criteria.

| require that the audit organization, including those employees who will be

participating in the third party review, will not be reviewing specific

c

.+.-. .

o . ..

! -. . . . .,
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activities in which they were previously involved. See Letter from Ch, air , j,,__

. . . . . . - . . ,-

man Palladino to Representatives Ottinger and Dingell (Feb.1,19'82), Attach-.

i ment 1, at 1. Petitioners stated that S&W's role as the overviewer of remedial
1

soils work at Midland prohibits that organization from serving in the same
l

capacity for the CCP. The staff disagrees. Since the remedial soils activi-

ties are outside the scope of the,CCP, S&W will not be called upon to review
%

' its own work. Consequently, the staff does not agree that S&W's overview

activities.will conflict with the established independence criteria.1/ * *

i

?
1
'

7/ The' petitioners questioned why TERA was disqualified from consideration -

--

as the overvie,wer under the CCP while S&W was not disqualified on the
er und of independence. See Petition at 19. TERA's discualification
las cased on the potentiaT Tor ccnflict cat cod e te raised by TERA
overview under the CCP of determinations -hat TERA had previously r..ade
under the Independent Design and Construction Verification Programi

(IDCVP) of the adequacy of the construction of the Auxiliary Feedwater- *

System, the onsite emergency AC power supplies and the HVAC system for
; the control room. Since TERA has been a; reved by the NRC to perfom

the IDCVP, the staff determined that TERA would net satisfy the Coccission
,

independence criteria for the third party overview of the CCP. See letter
from James G. Keppler, Regional Administrator, Region III to James W. Cook,

- -
Consumers Power Company (March 28,1983)at3.

s. . . . . . .

;;;;
.

*--
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The written program documents being utilized to directly control and .,,,_ ,,
- . - . . . . . . . -.

implement the Construction Implementation Overview (CIO) programk/ and4 i

i the applicable S&W corporate master program documentsEl have been reviewed

| by the staff. These documents are representative of the scope and depth
~

f of the S&W overview. The NRC staff also met with S&W on August 25, 1983, in
! .

Midland, Michigan in order to gai,n additional insight into the total S&W !

:

program. Based upon its document review and discussions with S&W at the

.
August 25,.1983, meeting, the staff has found the-S5W proposal to constitute" an

i

acceptable third party overview program. To provide additional assurance that

the third party audit is being properly implemented, the CIO program will also

he at;dited independ'ently by the S&W corporate cuality assurance staff. NRC
,

' ir.spectors will also monitor the adequacy of the CIO program.

:

I I
.

;

I
I

2/ The documents written expressly for the CIO include:
. . . . . . . . .

'" 1. CIO Program Document dated April 1,1983.
-

2. CIO Quality Assurance Plan. -- - -- ' " - - ~- - '--

3. Thini Party CIO Plan.
* 4. CIO Assessment Procedure, 10.01. ~'

5. Nonconformance Identification and Reporting Procedure,15.01.-

6. A detailed attribute checklist for each CPCe Prefect Quality--
'

Control Instruction (PQCI).
. 7. A-detailed checklist to review generic-types of.reqdrements - -
' (for non-PQCI activities); e.g., QA Audi.ts and Surveillances.

S. Additional-QuaMty tuntrol Instructien ts needeWrovide -
adequate overview control.

9/ The following S&W corporate master program documents will also be
-

utilized for the CIO, as required:

1. QA Topical Report SWSQAP 1-74A, S&W Standard Nuclear Quality
Assurance Program.

2. S&W4muality Standards; e.g;, for quality sampling..- - -

3. S&W Quality Assurance Directives.
;

. . . .

* * *9 m e .
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Of particular copcern to the petitioners was the number. of personnel witir,h .-
- - . . . . .. ..

! + S&W had assigned to the Midland overview. See Petition at 18. The number of

qualified people will vary with the demand of the work activities to be over-
'

viewed. S&W's CIO staffing plan currently has nine people assigned at the

Midland site and there are planned increases to 32 people as work activities

! progress. These numbers, however are only estimates and S&W has represented
:

'

that it will connit whatever personnel are necessary to conduct the CIO.,

~

Furthermore, the number of personnel utilized by S&W is not subject to limita-

| ti.c,n by CPCo.
!

}-
'

| SD ras already begun to review preliminary activities of the licensee in

preparation for initiation of the CCP.E/ This effort has identified various
'

1 .,

." concerns and one nonconformance that required CPCo action to resolve. The
'

' .e

!G.C staff has reviewed the CIO activities performed to date and has found this.

overview, including actions taken by CPCo, to be of the quality expected of a

_ . third party overview.
, , s. .. . . _.

j M
l- .

.. _ .- ... - . _. . ..... .

l :?-.
y . .

.
.-

; M/ Tr.e activities being overviewed have included the following CCP and
non-CCP activities:

'

Program 'and 7Focedure7av'tews'. "~ - - ~ " - - - -
.

Review of PQCI's..

Review of MPQAD QA/QC personnel training and certification..

Review of general training of CPCo and Bechtel personnel,.,

including construction craftspersons.
Review of CCP Management Reviews..

Review of System Interaction Walkdowns..

Review of Design Documents..

.m 1
. - . . .

|,

! I

|
* ..

}
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The purpose of t,he independent third party overview is .to provide addi.t.i.ona) |_
- - .

|
. . . . ... .

'assurance that the CCP is adequate and will be properly implemented.. This+

overview' requirement was necessitated by the loss of NRC staff confidence in'

CPCo to success' fully implement a quality assurance program for the Midland'

project. The CIO will remain in place at the Midland site until the necessary
' ~

ilevel of confidence in the ability. of the licensee to construct the Midland

project has been restored to the satisfaction of the NRC staff.b Given thati

the third party overview is expected to continue until NRC confidence ih the'

Midland project is restored, petitioners' criticism that the CIO is of insuffi-
,

: t,

j cient duration appears unfounced.
i . .

-

1 . 1

Cppcrturity has been provideA to the public to participate in the selection of

S&W as the third party overviewer, and to comment on the CCP itself. A meeting

was held on February 8,1983, between CPCo and the staff to discuss the CCP.,

On August 11, 1983, the staff niet with the intervernors, representatives of

the Gqvernment Accountability Project (GAP) and the Lone Tree Ccuncil to discuss_.
, ,

|_ the CCP and the CIO. Subsequently, on August 35,1983, the,staf,f, met with S&W,

| todiscukstheCIO. These meetings were conducted in Midland, Michigan and
,

'

'

i

were cpen -to public .cbservat, ion. Evening sessions to receive public coments-

regarcing the CCP were beloson February 8, and August 11, 1983. Similarly,

public connents were received following the August 11 and August 25, 1983,
a- - - - . . . . . __. ,,,_. . .. .

meetings. Several additional meetings between the staff, intervenors and a,

|

| representat.jve of. GAP to discuss the CCP tand CIO.have also been held.

\:,

i

!

i
. - - - .-- s

'

11/ The staff anticipates Ahat the third party overview will be a long term
-

i effort. .

s
; \
. . ..

-. . . . . ..
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The petitioners', reference in its request to " closed d'oor" meetings app,e.a,rs._
.-

. . - . . ... -.,

to refer to working level meetings that have been held principall'y betweenc
,

the Midland section of the Region III staff and CPCo site personnel, and, in

j some cases, S&W onsite personnel. See Petition at 19. Such meetings continue
1

: to be necessary to enable the NRC staff to achieve a full understanding of the
i

CCP, including the CIO, and to di,s. charge its inspection duties.
-

~

For the reasons set forth above, petitioners' request to reject the seltc-
,

! tion of S&W to conduct the CIO, and to reject the CCP, is denied. E
3 .

4 Removal cf the' Licensee from Primary Resocr.sibility for the Midland,
j ;uali y i.ssurance Program. ,

! The petitioners request that MPQAD be relieved of responsibility for the QA/QC

fur.ction at the Midland plant and that an independent team of QA/QC personnel,

| be created which would report simultaneously to the NRC staff and CPto. 'In

_ , suppcrt of their request, petitioner,s cite much cf the same history of QA/QC
_

' "
deficiencies that the staff sununarized in the background section o.f this-

.. - .. . . . - . . . ...., ,

decision. See Petition at 20.
... .

_.

. . . . _. _ ....
,

12/ The staff his approved S&W to conduct the CIQ. See Staff Evaluation
~-

of Consumers' Power Company-Proposal to Use-Stone-and4ebeter Michigan,
Inc. to Conduct the Third Party Construction Implementation Overview of
the Midland Nuclear Plant (Sept. 29,1983).

!
,
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The changes that, CPCo has most recently instituted through development,nf, .
_

the CCP should improve its capability to discharge its responsibjlity under
>
*

,,

applicable Comission regulations, such as 10 CFR 50.34(a)(7) and Appendix B'

to 10 CFR Part 50, which require the estaolishment and execution of a DA/QC.

t

j program. While Criterion I of Appendix B pemits a construction pemit holder

to delegate to other organizations. the detailed execution of the QA/QC program,

; the history cf thE Midland project makes it clear that the licensee has

retained too little control over the QA/QC program.' CPCo seems to be p'ro-
~

.

ceeding in a positive direction by integrating the implementation of the QCi

! function fomerly under the control of Bechtel into the MPQAD. This consoli-
; -

.

dation of cuality control and quality assurance functicns should reinforce the

separation between the QC function, which will be assumed by MPQAD, and the

construction function, which will remain with Bechtel.

'

While it might be permissible under Appendix B to 10 CFR Part 50 for CPCo

tc, retain an independent organization to execute,the QA/QC.proggm, t,he,
,

_

! licensee remains ultimately responsible for the es,tablish. ment,and.executi,on,d.__
, , ,

of the program. As stated above, the staff considers the strengthening of
i,

M::AD to be a positive step in improving CPCo's capability to assure the-

~

cuality of construction of the Midland facility. In view of the relatively

short existence of the MPQAD, there does not currently exist any justification

for requiring CPCo to retain an outside organization to execute the QA/QC
1

| program. Therefore, this aspect of petitioners' request is denied.

Petitioners also requested that the independent QA/QC team report simultaneously; i

. - . . . 4

to the NRC and to CPCo management. The petitioners apparently intended that

| . . . .

;

L. . . .._ ..

|
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the NRC would be involved in making management decisio'ns regarding const,ruc-_
,

, - . . . . . . . .. . . .

tion of the facility based upon the reports of the independent QA'/QC, team...

There appears to be no basis for this extraordinary departure from the NRC's

regulatory function. Accordingly, this aspect of the petition is denied.

i
... .

5. . Detailed Review of Soils Settlement Resolution
$' - ..

.

!

,| The petitioners requested that the staff conduct a detailed review of the
,

t

i resolution of the soils settlement problems, including a technical analysis s
,'

j cf -he implementeti.on of the underpinning project at the current stage of

ccc:letion. Petition at 23. In its supporting discussion, the petition

focused upon the questionable structural integrity of the diesel generator

building.

A detailed review of the program for resolution of the soils settlement problem
- . . . s . .. . .

~' has p wviously been conducted by the NRC staff and its consultants. In 1979 -

. .. .- . ... - . ~.. . . . ..

the U.S. Arnry Corps of Engineers was contracted to assist the staff in the
--i.. e

safety review of the Midland project in the field of geotechnical engineering.-

. . . . - -. . ..
, ,

After the soils problem became known, additicnal assistance to the staff ini

specialized engineering fields (structural, mechanical, and underpinning) was
.. . . . . ~ . . _ . , , . . . . . . . -

obtained from the U.S. Naval Surface Weapons -Center, Harstead Engineering

Associates, Geotechnical Engineers, Inc., and Energy Technology Engineering

Center. These consultants assisted in the review of technical studies, par-

ticipated in design audits, visited the site, provided input to the Safety
.%. . . . . .

Evaluation Report, and provided expert testimony before the Atomic Safety and

i
,,

e -.
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Licensing Board., Thus, the approach to the resolution .of the soils se.t.tl,ement
- . .. . . . . . . .

issue has been thoroughly studied by the staff and its consultants. .4
. - . . . .

,

>

! The implementation of the remedial soils activities is being closely followed

j as part of the NRC's inspection program. This inspection effort includes
I

ongoing technical review of the re. medial soils program and its implementation i

: by a Region III soils specialist. Technical expertise to evaluate implementa-
' ~

; tion is also provided by the NRC's Office of Nuclear Reactor Regulation'.

Additionally, the NRC is utilizing Geotechnical Engineers Inc. in assessing,

i
aspects of the remedial soils and underpinning activities. In addition, the

'

soils settlement question has been in litigation for over two years before an,

i Atcmic Safety and Licensing Board. Consequently, the relief requested with

regard to the soils settlement issue has been substantially satisfied by prior

action of the Comission.,

.

Along with review cf the soils, settlement issue, petiticners reguasted that
,

,

I - another study of the seismic design deficiencies of the Midland plant, with
!-
i emphasis on the diesel generator building, be conducted. The petitioners

_

further requested that this review would be conducted by a "non-nucle:r-

i construction consultant." See Petitier$ al. 23.
-.. . . . . . _ . .

*
. . . - - - - .. .. .~.. _ _ . . . . . . . . .

The NRC staff has initiated a task force study by consultants from Brookhaven

National Laboratory (BNL) and NRC structural engineers to evaluate concerns
,

about the structural integrity of the diesel generator building raised by a |
!

NRC Regien III inspector in testimony before the Subcorxnittee on Energy and |
.- . .+

the Environment of the House Comittee on. Interior and Insular Affairs.

Following their review, a. report will be issued addressing the concerns raised
|
i

by the inspector. Decisions ortwhether.further actions are required will be.

1
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sede based upon .that report. Additional details on the. task force were pro--
- . - . . . . . . . . _.

vided to the Government Accountability Project by letter dated August 10, 1983,+

and in Boarc Notifications 83-109 and 83-142, which were transmitted to GAP

on July 27 and September 22, 1983, respectively.
f

.

As to the request that a review of. the diesel generator building be conducted

by a "non-nuclear construction consultant", BNL has established an expert

team to resolve the concerns raised by the Region-III inspector. Exper' ise
~

t

); ra.ther than the label "non nuclear construction censultant" should be the

governing criteria. The staff has reviewed the qualifications of the team '

re :ers anc is satisifed with their experience. The task force study cur-

rer.tly in progress substantially satisfies this aspect of the petition.

Tne petition also appears to be requesting an additional review of the seismic

design of structures other than the dieul generator building. Petitioners

._ . have not, however, stated any basi.s .why additiongl, reviews,beyond .tho,se re-
,

!
,

, ~ .

|_._. 1Rected in the Safety Evaluation Report and Supplements are,,necegary. The,
,

staff does not believe that an additional review by an outside organization..
_

cf the facility's seismic design i? required at this time.-

- . . _ .. . ._..,

t
-

- -.. . , . - . - . .

Conclusion
-- - - --

. . . _. . _ _ . _ . . . .
-

Based upon the foregoing discussion, I have granted the petition in part and

cenied it in part.

.. . .%

!

, . .-

- . . . - ..
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A copy of this d,ecision t.111 be filed with the Office o.f the Secretary .o.f..the
-

. . . . . ... .

Comission for the Comission's review in accordance with 10 CFR 2.206(c) of4
, ,,

the Comission's regulations. This decision will become the final action of
,

the Comission twenty-five days after date of issuance unless the Comission,'

1

t |

: on its own motion, institutes a review of the decision within that time. |'

1

!
. j '

. . . .

f'

IRichardC.b ung, Di tor
~

*
-

Office of In ection and Enforcement

Dated at Bethesda, Maryland,
. this.6thday of October 1983
| -

.
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NUCLEAR REGULATORY COMMISSION
-^ ~ ---

[ Docket Nos. 50-329 and 50-330)

CONSUMERS POWER COMPANY, .

:
' (Midland Plant, Units 1 and 2)

. . . .
,
.

ISSUANCE OF DIRECTOR'S DECISION UNDER 10 CFR 2.206
- -

.
.

Notice is hereby given that the Director, Office of Inspection and

'E'nforcement, has issued a decision concerning a petition dated June 13,'

1953, filed by B1.111e Pirner Garde of the Government Accountability

Frtf ect on rehalf of the Lone Tree Council acd Others. The petitioners

had requested that the Comission take a number of actions with respect

to the Midland Plant. The Director, Office of Inspection and Enforcement,,

has decided to grant in part and deny in part the petitioners' request.
,

~

;
.

The reasons for this decisich are''explaine~d 'in'a " Direct 6r's Dicisi~on" -

~

under 10 CFR 2.206 (0D-83-16 ), which is'avallatile for"p'u61ic Tnspection - ''

in thf Commission's Public Document Room,1717 fl Street, N.W.,
__

Washington, D.C. 20555, and in the Lccal Public Document-Room for the--

Midland Plant, located at the Gracc Dow MemoricLibrary,'-1 tit-W. St. - -

'
~

Andrews Road, MidTTnd,litchTF8n,- 48640.~' -- - - - - - - --- -

Dated at Bethesda, Maryland'this 6th day of October,1983.

- -- - -+ FOR THE NUCLEAR REGULATORY COMMISSION

|
, . .

Richard C. e ung, Di ctor
L. 0ffi:e of n ection and Enforcement. -, .

C) 2 / r|) -) 'l A*^% -w-
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DD-83- 16

UNITED STATES OF AMERICA
*

; NUCLEAR REGULATORY COMMISSION -

0FFICE OF INSPECTION AND ENFORCEMENT |

Richard C. DeYoung, Director
,

t

In the Matter of'

Docket Nos. 50-329
CONSUMERS POWER COMPANY 50-330

(Midland Nuclear Power Plant, (10CFR2.206) -

Units 1and2)

t

DIRECTOR'S DECISION UNDER 10 CFR 2.206
,

i

| Introduction

By letter to the Nuclear Regulatory Comission (NRC) dated June 13, 1983,
.,

),

i Cillie Pirner Garde of the Government Accountability Project, on behalf
'

'

of the Lone Tree Council and others (hereinafter referred to as the

petitioners), requested that, among other relief, the NRC take imediate

j action with regard to the Midland project. The letter was referred to the

Director of the Office of Inspection and Enforcement for treatment as a

request for action pursuant to 10 CFR 2.206 cf the Comission's regulations.
i

On July 22, 1983, Edward L. Jordan, Acting Director of the Office of Inspec-

tion and Enforcement, acknowledged receipt of the petition and informed the

petitioners that their request for imediate action was denied. Mr. Jordan

noted that safety-related work at the Midland site had been stopped, with the

exception of certain specified activities, and that the NRC staff was closely

'i
t

t
;

!

eg3 ihttitan^.
_

-
,,

,
,
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,-

following the cu,rrent activities at the Midland site. Mr. Jordan further
-

i
noted that Consumers Power Company had agreed not to proceed with implement-i

i

ation of a construction completion program until such a program had been

reviewed by the NRC. The staff expected to be able to complete its evaluation
,

i of the request before final action was taken on that program. Consequently,
|4

f Mr. Jordan concluded that " continuation of currently authorized activities at '
,

Midland should not affect the staff's ability to grant the requested relief."

Letter from Edward L. Jordan, Acting Director, Office of Inspection and,

Enforcement to Billie Pirner Garde (July 22,1983). The staff has now

| completed its evaluation of the petition, and for the reasons stated herein,

j the request is granted in part and denied in part.
<

f Issues Raised
i
i
i Petitioners requested that the following six actions be taken by the

Connission:

| Modify the Construction Pemit (Midland Nuclear Power Plant, Units l'
and 2) to include mandatory " hold points" on the balance-of-plant
(BOP) work and incorporate the current Atomic Safety and Licensing
Board (ASLB or Board) ordered " hold points" on the soils remedial
work into the Midland Construction permit (sic).

Require a management audit of Consumers Power Company (CPCo) by an
independent, competent management auditing firm that will determine
the causes of-the management failures that have resulted in the soils

,

settlement disaster and the recently discovered Quality Assurance
breakdown.

Reject the Construction Completion Plan (CCP) as currently proposed,
including a rejection of Stone and Webster to conduct the third party
audit of the plant. Instead a truly independent, competent, and
credible third party auditor should be selected with public
participation in the process.

,

-

2

.
-
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Remove,the Quality Assurance / Quality Control function from the
Midland Project Quality Assurance Department (MPQAD) and replace-

them with an independent team of QA/QC personnel that reports
1 simultaneously to the NRC and CPCo management.

Increase the assignment of NRC personnel to include additional.

i technical and inspection personnel as requested by'the Midland
Section of the Office of Special Cases.

,

| Require a detailed review of the soils settlement resolution as
outlined in the Supplemental Safety Evaluation Report, incorporating
a technical analysis of the implementation of the underpinning -
project at the current stage of completion.

,

Petition at 1. The fifth issue relates to a matter of internal Comission,

| .

organization and staffing, namely the allocation of staff to inspection of

facilities. The staff is expecting to augment inspection personnel available

to work on Midland. However, the creacion of-positions within the Office of

Special Cases is a matter that will be detemined by the Commission budget

process. For these reasons, the staff is not considering this aspect of the

request in this decision.

e ..

; Background'

.

.. .

The Consumers Power Company (CPCo or licensee) holds Construction Pennits

No. CPPR-81 (Unit 1) and No. CPPR-82 (Unit 2), issued by the Atomic Er.ergy
' Comission in 1972, which authorized construction of the Midland Plant.
A

The Midland nuclear plant is located in Midland, Michigan, and consists

of two pressurized water reactors of Babcock and Wilcox design and.

related facilities for use in the commercial generation of electric power.

Since the start of construction, Midland has experienced significant

construction problems attributable to deficiencies in implementation of

3q
1
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- '. _ . _ _ ~]



_

.

'
'

,.

.

its quality assu,rance (QA) program.1/ Following the identification of
,

these problems, the licensee took action to identify the cat e end correct

; each problem. Steps were also taken to upgrade the P.,iland QA program.

Nevertheless, the licensee continued to experience problems in the
l

! implementation of its quality assurance program. ;

i |

:

In 1980, the licensee reorganized its QA department so as to increase the

involvement of high level CPCo management in onsite QA activities. Among,

i
' its other tasks, the reorganized QA department, called the Midland Project

Quality Assurance Department (MPQAD), was given the resp'onsibility for quality;

control (QC) of heating, ventilation and air ccnditioning (HVAC) work in

place of the HVAC contractor, Zack Company.
,

t

! In May 1981, the NRC conducted a special, in-depth team inspection of the

Midland site to examine the status of implementation and effectiveness of the

QA program. Based on this inspection, Region III concluded that the newly
.

i

1/ Significant construction problems identified to date include:

! 1973 - cadweld splicing deficiencies
' 1976 - rebar omissions
I

.

1977 - bulge in the Unit 2 Containment Liner Plate
1977 - tendon sheath location errors
1978 - discovery of soil settlement problem,

'

1980 - Zack Company heating, ventilation, and air conditioning
deficiencies

1980 - reactor pressure vessel anchor stud failures
1981 - piping suspension system installation deficiencies

l' 1982 - electrical cable misinstallations

Several of these deficiencies resulted in the Comission taking
escalated. enforcement action.

4
.
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its quality assu,rance- (QA) program.1/ Following the identification of

these problems, the licensee took action to identify the cause and correct

each problem. Steps were also taken to upgrade the Midland QA program.
~

i Nevertheless, the licensee continued to experience problems in the

implementation of its quality assurance program.
i .

|

In 1980, the licensee reorganized its QA department so as to increase the

involvement of high level CPCo management in onsite QA activities. Among
+

| its other tasks, the reorganized QA department, called the Midland Project

! Quality Assurance Department (MPQAD), was given the resp'onsibility for quality

control (QC) of heating, ventilation and air conditioning (HVAC) work in

place of the HVAC contractor, Zack Company.

In May 1981, the NRC conducted a special, in-depth team inspection of the<

Midland site to examine the status of implementation and effectiveness of the

QA program. Based on this inspection, Region III concluded that the newly

1/ Significant construction problems identified to date include:
;
! 1973 - cadweld splicing deficiencies

1976 - rebar omissions .

1977 - bulge in the Unit 2 Containment Liner Plate
1977 - tendon sheath location errors

!

1978 - discovery of soil settlement problem.
1980 - Zack Company heating, ventilation, and air conditioning

deficiencies
1980 - reactor pressure vessel anchor stud failures
1981 - piping suspension system installation deficiencies
1982 - electrical cable misinstallations

.

Several of these deficiencies resulted in the Connission taking ;

escalated . enforcement action. :
'

t
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its quality assu,rance- (QA) program.1/ Following the identification uf

| these problems, the licensee took action to identify the cause and correct

each problem. Steps were also taken to upgrade the Midland QA program.
~

Nevertheless, the licensee continued to experience problems in the,

implementation of its quality assurance program.

~

In 1980, the licensee reorganized its QA department so as to increase the

involvement of high level CPCo management in onsite QA activities. Among
'

its other tasks, tae reorganized QA department, called the Midland Project

Quality Assurance Department (MPQAD), was given the resp'onsibility for quality

control (QC) of heating, ventilation and air conditioning (HVAC) work in

place of the HVAC contractor, Zack Company.

In May 1981, the NRC conducted a special, in-depth team inspection of the
'

Midland site to examine the status of implementation and effectiveness of the

QA program. Based on this 17spection, Region III concluded that the newly

:
f

'

1_/ Significant cmstruction problems identified to date include:

1973 - cadweld splicing deficiencies
1976 - rebar omissions

.

1977 - bulge in the Unit 2 Containment Liner Plate
{ 1977 - tendon sheath location errors j

1978 - discovery of soil settlement problem.i

j 1980 - Zack Company heating, ventilation, and air conditioning
| deficiencies
i 1980 - reactor pressure vessel anchor stud failures

- 1981 - piping suspension system installation deficiencies
|1982 - electrical cable misinstallations
i

Several of these deficiencies resulted in the Comission taking
escalated , enforcement action.

i l
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organized QA program was acceptable. See Inspection Reports 50-329/81-12;
, .
'

50-330/81-12. The special team did, however, identify deficiencies in pre-

i vious QC inspections of piping supports and restraints, and electrical cable

installations.U QC functions were further reorgani::ed by the licensee's

{ integration of the QC organization of its architect-engineer, Bechtel Power
.

I Corporation, into MPQAD in September 1982. This reorganization reflected

f the recommendations of the NRC staff. As part of this change, the licensee
i

also undertook to retrain and recertify all previously certified Bechtel QC

| in,spectors.
!

.

Nevertheless, construction difficulties contint.ed to be identified at the

~

! Midland site. An inspection conducted during the pericd of October 1982
i

,i through January 1983 found significant problems with equipment in the diesel

- generator building. The subsequent identification of similar findings by CPCo.

in other portions of the plant prompted the licensee to halt the majority of
i

i - the safety related work activities in December'1982. In view of the history
I

of QA problems at the Midland plant and the lack of effectiveness of corrective
..~

actions to implement an adequate quality assurance program, the NRC indicated to
,

the licensee that it was necessary to develop a comprehensive program to verify

the adequacy of previous construction activities and to assure the adequacy of

- future construction. In view of the licensee's performance history, ~such an

-2/ As a result of staff discussions'about the seriousness of such findings
- - and of similar indications of deficiencies as identified in the System-

atic Assessment of Licensee Performance Report issued in April 1982, a
special Midland'Section in Region III was formed in July 1982. The

* Midland Section devoted increased attention to inspection of.the Midland
facility, including upgrading the QC program of the project's
constructor, the Bechtel Power Corporation.

!
.I
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effort was neces,sary to restore staff's confidence in CPCo's ability to properly

construct the Midland plants.

t
'

Consequently, CPCo discussed with the NRC the concept of a construction

completion program which would address the concerns raised by the staff.
:

; These discussions were followed by a formal submittal of the Midland Con- '
;
; -

I structionCompletionProgram(CCP).

!

| The CCP is the licensee's program for the planning and management of the con-

struction and quality activities necessary for its completion of the construc-
,

tion of the Midland facility. An important aspect of the CCP is the third

party overview, which is designed to provide additional assurance as to the,

effectiveness of the CCP. In response to coments from the NRC and members

of the public, the CCP underwent several revisions. As revised and submitted
'

by the licensee on August 26,1983,4/ the CCP includes: (1) NRC hold points;-

- (2) the requirement for 100% reinspection of accessible installations; (3)

the integration of Bechtel's QC program with MPQAD; (4) the retraining and

j
.. [

recertification of QC inspectors; (5) the general training of licensee and

contractor personnel in quality requirements for nuclear work, requirements of

| the CCP, safety orientation and inspection, and work procedures; (6) the revi-

sion, as necessary, of Project Quality Control Instructions (PQCI's); (7) CCP

| team training; and (8) an independent third party overview of.CCP activities.
1

(
|

| |.

4/ . The Petition was apparently based upon the June 3,1983 version of-the
-

CCP. Subsequent versions of the CCP, as described in this decision,,

i address a number of issues raised by. petitioners. '

i

|- ;

i I

'

.

'

.

.

4



. _- - . -. - . .. _ _ . _ _ = -. . . .

i

* ~.' |s

j -

.

.

The CCP is divid,ed into two phases. Phase 1 consists of a systematic review
'

of the safety-related systems and areas of the plant. This review will be
,

conducted on an area-by-area basis and will be done by teams with responsi-

bility for particular systems. Phase 1 is intended to provide a clear

identification of remaining installation work, including any necessary*

rework and an up-to-date inspection to verify the quality of existing work.
t

Phase 2 will take the results of the Phase 1 review and complete any neces-

| sary work or rework, thereby bringing the project to completion. The teams

organized for Phase 1 activities will continue as the responsible organiza- -

I tional units to complete the work in Phase 2.
~

,

t

It should be noted that the CCP does not include the remedial soils program,

nuclear steam supply system installation, HVAC installation, and the

reinspection of pipe hangers and electrical cable. The remedial soils '

i Q activities are being closely inspected under the conditions of the construc-

tion pemits which implement the Atomic Safety and Licensing Board's
'

.

s
-., .n . .

} April 30,1982, order and under a work authorization procedure. Therefore,
!

| the staff does not consider it necessary to recuire the remedial soils

activities to be included in the CCP. Controls over the soils work have

been implemented under a separate program. Similarly, reinspection of the

| pipe hangers and electrical cable were not included in Phase I of the CCP

because that reinspection is being done under a separate comitment to the

NRC. See letters from James G. Keppler, Regional Administrator, NRC Region

III to James W. Cook, Consumers Power Company (August -30, September 2,1982).

Nuclear Steam Supply System installation and HVAC installation were not

drawn into question by the diesel generator building inspection.

7
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The staff has no,t developed facts to indicate that installation of these

systems should be included in the CCP. However, these activities will be i,

i ;

; included in the construction implementation overview to be conducted by the
a

j third party overviewer.

i

The CCP is designed to address'the generic applicability of the problems iden i

| tified by the NRC's inspection of the diesel generator building. The objective

; of the CCP is to look at the plant hardware and equipment, identify existing

problems, correct these problems and complete construction of the plant.

!
i Consideration of Issues Raised
.

1. Modification of Midland Construction Pennits

i

! Petitioners request that the Comission modify the Midland construction

i pennits in two respects: 1) require " hold points" at various stages of the

construction completion process; and, 2) incorporate those hold points
,

~|
~

concerning remedial soils work previously authorized by the Atomic Safety and

Licensing Board panel ii.n jurisdiction over the Midland proceeding.
.

The hold points are fundamental elements of the Midland CCP. As used by both

the staff and petitioners, hold point's refer to predetermined stages beyond;

' which activities cannot proceed until authorized. Only when such prior work is

found to be satisfactory will new work be authorized under the CCP. In this
- regard, the petitioners requested that three specific hold points be incor-

,

| .porated into the CCP to require NRC or third party ~ review prior to continuation
| .

| j of work.

|
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Based on their review of an early version of the CCP, petitioners asserted
, ,

that the Midland project had been detrimentally affected by the lack of
,

organizational freedom for its QA staff. See Petition at 13. Accordingly,
'

the petitioners requested that a hold point be incorporated into the CCP

| whereby the success of the proposed program for the retraining and recertifi-

! cation of QA/QC personnel would be evaluated before any actual work was
|

*

authorized under Phase 1 of the CCP. Id. at 13, 15. Subsequent to its

i initial discussions with the staff concerning development of a comprehensive

construction completion program,5_/ the licensee began preliminary work, such
'

as team training and recertification of QC inspectors in preparation for its

ar.ticipated Phase 1 activities, quality verification program and status assess-4

ments. The NRC was informed when training and recertification of QA/QC person-

nel and CCP team training would begin, and conducted a review of the licensee's

actions. The staff suggested that the licensee undertake additional work before-,

~

proceeding with some of its training effort. Consequently, the retraining hold
'

point requested by petitioners has already been satisfied by the staff.

_ _ . _

4 5/ On December 2,1982, when CPCo first discuss.ed a construction completion
plan with the NRC staff, CPCo was informed by Region III staff that it'

would be necessary to incorporate NRC hold points. The staff identified
four points at which it would require NRC inspectors to review completed
work before the next activity could be undertaken. These hold points
were identified as:

|
1. Review and approval of training and recertification of QC,

inspectors before beginning Phase I;t

2. Review and approval of CCP team training before beginning Phase 1;

3. Review and approval of the Quality Verification Program (QVP)
and status assessments before beginning Phas'e 1;

4. Review and approval of the program for rework or systems completion
| work before beginning Phase 2.
I

'

,
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The petitioners also viewed the proposed CCP as lacking in comprehensiveness.
_

To remedy this deficiency, petitioners proposed that "either a third party or

NRC ' hold point.' be contained in the reinspection Phase I activities [of the

CCP] to determine the adequacy of the ' accessible systems' approach."6]

Petition at 13.
! -

1
As described in section three, infra, a third party will be conducting an

extensive overview of the CCP and other construction completion activities.

The fact that the third party overviewer will also have hold point controls

j over the licensee should provide additional assurance that construction is
;

proceeding in accordance with all applicable requirements. See Consumers

Power Company, Construction Completion Program (August 26,1983) at 34. The

NRC and the third party will monitor the reinspection activities. The staff

believes that these monitoring activities will provide the control sought by.

the petitioners in their request to establish a hold point during Phase 1

reinspection to determine the adequacy of the accessible systems approach.

I

! The third hold point requested by petitioners derives from another criticism
I

of tne proposed CCP - the failure of that plan to specify inspection procedures
!

~

and evaluation criteria. See Petition at 10-1:.. Accordingly, petitioners

request a systematic and thorough review of the construction and quality work

packages which will be completed as a prerequisite to initiation of new con-
i
'

struction work under Phase 2 of the CCP. Id. at 11.

-6/ The accessible systems approach refers to the extent of reinspection
under the CCP. Inaccessible areas of the plant will be reinspected
by utilizing a records review and destructive and non-destructive
testing as required. See Consumers Power Company, Construction
Completion Program (August 26,1983)at22-23.

10
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The CCP requires,that representative construction and quality work packages be

reviewed to assure that any completed work is consistent with statements made
'

by the licensee in both its Final Safety Analysis Report and Quality Assurance

Topical Report. In addition, the third party overviewer will be using sampling

techniques and reviewing selected work and quality packages prior to and during

Phase II. Should the results of this sampling approach identify inadequate

work packages, the sr.pling size will be increased as necessary to provide the

needed assurance that work packages are adequately reviewed. Moreover, the NRC
,

staff, in perfonning its inspection activities, will overview this entire

process, including reviewing selected quality and work packages..

;

'

In sumary, the staff believes that those hold points it has incorporated into

the CCP, when viewed in the aggregate, substantially satisfy the hold points
'

requested by petitioners. The licensee is required to adhere to these hold,

| points as part of the CCP in conformance with the Confirmatory Order for

Modification of Construction Pemits (Effective immediately).*

.

I -

With respect to the second aspect of the requested relief, incorporation of

NRC hold points authorized by the Licensing Board'. April 30, 1982, Memorandum
i

and Orcer, the petitioners' request has been satisfied by previous action of

the Comnission. By amendment dated May 26, 1982, the hold points ordered by

the Board were incorporated into the construction pemits. See 47 Fed.

Reg. 23999 (June 2, 1982). Accordingly, the construction pemits already

prohibit CPCo from performing the following activities without " explicit
'

prior approval" from the staff:
4

(a) any placing, compacting, excavating, or drilling soil
piateri31s around safety-related structures and systems;

11
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(b) physical implementation of remedial action for correction
of soil-related problems under and around safety-related
structures and systems, including but not limited to:

,

(1) dewatering systems

(ii) underpinning of service water building

! (iii) removal and replacement of fill beneath the feedwater
* isolation valve pit areas, auxiliary building electrical
' penetration areas and control tower, and beneath the '

turbine building -

i (iv) placing of underpinning supports beneath any of the
j structureslistedin(iii)above
1

| (v) compaction and loading activities;
;

; (c) construction work in soil materials. under or around
safety-related structures and systems such as field
installation, or rebedding, of conduits and piping.

Construction Permits No. CPPR-81 and CPPR-82, Amendment No. 3 (May 26, 1982).,

l.
2. Management audit of CPCo

?,

!

The petitioners request that the NRC require a management audit of CPCo's'

performance on the Midland project. The staff does not believe that a

management audit is necessary at this time as a condition for going forward

with the CCP. The staff expects % hat the CCP, with its built-in hold points

and third pa'ty overview, should provide an effective process to satis-

factorily complete construction at Midland, without the previous quality

assurance problems. The third party overview together with the planned

staff inspection activities should provide informationLto determine the

,y adequacy of the licensee's implementation of the CCP. Nevertheless, the

staff will continue to review information concerning the licensae's

performance in other' areas to detemine whether an audit is required.

1
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3. Rejection of Construction Completion Program and Third Party
Overview Organization -

,

In requesting that the Comission reject the Midland construction completion'

i

plan, petitioners based their position on the unacceptability of the Stone and
~

Webster Engineering Corporation (S&W) to conduct the third party overview of
,

the CCP. Petitioners raised three objections to the selection of 5&W: the

; failure of S&W to meet the Conunission's criteria for the independence required

; of a third party, see Petition at 19; the failure of S&W to submit a minimally

ad, equate audit proposal, M. at 18-19; and the lack of public participation in
'

the selection of S&W as the third party review organization for the Midland
!

p roject. M.at19-20.

: -
*

1

In support of its argument that S&W is not sufficiently independent to monitor

implementation of the CCP, the petitioners asserted that "under both a literal,

! and realistic reading of the Comission's primary financial criteria , ...the
' third party not have any direct previous involvement with the Company."

Petition at 19. In order to evaluate whether an audit org'nization is suffi-a
,.-

ciently independent to conduct a third party review, the Comission generally

utilizes the guidance originally set forth in a letter from Chairman Palladino

i
'

te Representatives Ottinger and Dingell. The Comission's standard dcas not

I require that a proposed third party reviewer have had no previous involvement
- l

'

with the utility whose program it will be reviewing. Rather, the criteria

require that the audit organization, including those employees who will be

participating in the third party review, will not be reviewing specific
i .

-

|

'
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activities in wh,1ch they were previously involved. See Letter from Chair-

man Palladino to Representatives Ottinger and Dingell (Feb.1,1982), Attach-

ment 1, at 1. Petitioners stated that S&W's role as the overviewer of remedial
,

j soils work at Midland prohibits that organization from serving in the same

capacity for the CCP. The staff disagrees. Since the remedial soils activi-

ties are outside the scope of the CCP, S&W will not be called upon to review

its own work. Consequently, the staff does not agree that S&W's overview

activities will conflict with the established independence criteria.2/

t

| 7/ The petitioners questioned why TERA was disqualified from consideration
- as the overviewer under the CCP while S&W was not disqualified on the

ground of independence. See Petition at 19. TERA's disqualification
was based on the potentiaT Tor conflict that could be raised by TERA
overview under the CCP of determinations that TERA had previously made
under the Independent Design and Construction Verification Program
(IDCVP) of the adequacy of the construction of the Auxiliary Feedwater;

System, the onsite emergency AC power supplies and the HVAC system for>

the control room. Since TERA has been approved by the NRC to perform,

the IDCVP, the staff determined that TERA would not satisfy the Commission
independence crite'ria for the third party overview of the CCP. See letter
from James G. Keppler, Regional Administrator, Region III to James W. Cook,
Consumers Power Company (March 28,1983)at3.

,

t
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;
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The written prog, ram documents being utilized to directly control and,

implement the Construction Implementation Overview (CIO) programb/ and

the applicable S&W corporate master program documents / have been reviewed9
;

' by the staff. These documents are representative of the scope and depth
: 1

i of the S&W overview. The NRC staff also met with S&W on August 25, 1983, in

Midland, Michigan in order to gain additional insight into the total S&W
.

program. Based upcn its document review and discussions with S&W at the
.

i August 25, 1983, meating, the staff has found the S&W proposal to constitute an

ac,ceptable third party overview program. To provide additional assurance that

j the third party audit is being properly implemented, the CIO program will also

be audited independently by the S&W corporate quality assurance staff. NRC
1 '

; inspectors will also monitor the adequacy of the CIO program.
i

.. ..a

9

!
-. -

8] The documents written expressly for the CIO include:

} 1. CIO Program Document dated April 1.1983.
- 2. CIO Quality Atsurance Plan.

3. Third Party C10 Plan.
4.- CIO Assessment Procedure,10.01. -

5. Nonconfomance Identification and Reporting Procedure,15.01.
6. A detailed attribute checklist for each CPCo Project Quality,

Control Instruction (PQCI).
7. A detailed checklist to review generic types of requirements

(for non-PQCI activities); e.g., QA Audits and Surveillances.
8. Additional Quality Control Instruction as needed to provide

adequate overview contrcl.

-9/ The following S&W corporate master program documents will also be
utilized for the CIO, as required:

1. QA Top. cal Report SWSQAP 1-74A, S&W Standard Nuclear Quality
Assurance Program.

2. ' S&W Quality Standards; e.g., for quality sampling.
3. S&W Quality Assurance Directives.

T
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Of particular concern to the petitioners was the number of personnel which

S&W had assigned to the Midland overview. See Petition at 18. The number of

qualified people will vary with the demand of the work activities to be over-
.

| viewed. S&W's CIO staffing plan currently has nine people assigned at the
i

! Midland site and there are planned increases to 32 people as work activities

| These n' mbers, however, are only estimates and S&W has represented 'progress. u

that it will comit whatever personnel are necessary to conduct the CIO. ;

Furthennore, the number of personnel utilized by S&W is not subject to limita- !
t !

tion by CPCo.

I
*

j S&W has already begun to review preliminary activities of the licensee in

preparation for initiation of the CCP.b This effort has identified various

concerns and one nonconformance that required CPCo action to resolve. The

NRC staff has reviewed the CIO activities performed to date and has found this

overview, including actions taken by CPCo, to be of the quality expected of a

third party overview.

!
I

i
I .

I 10/ The activities being overviewed have included the following CCP and
non-CCP activities:

,

-| Program and procedure reviews..

1 Review of PQCI's..

; Review of MPQAD QA/QC personnel training and certification..

Review of general training of CPCo and Bechtel personnel,; .,

; i including construction craftspersons.
| . Review of CCP Management Reviews.

| Review of System Interaction Walkdowns..

| Review of Design Documents..

.

i
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The purpose of t,he independent third party overview is to provide additional

assurance that the CCP is adequate and will be properly implemented. This
,

i overview requirement was necessitated by the loss of NRC staff confidence in

_j CPCo to successfully implement a quality assurance program for the Midland

project. The CIO will remain in place at the Midland site until the necessary

level of confidence in the ability of the licensee to construct the Midland

projecthasbeenrestoredtothesatisfactionoftheNRCstaff.E/ Given that'

the third party overview is expected to continue until NRC confidence in the

f Mi,dland project is restored, petitioners' criticism that the CIO is of insuffi-
,

j cient duration appears unfoundcd.

!
4

',

Opportunity has been provided to the public to participate in the selection of

S&W as the third party overviewer, and to coment on the CCP itself. A meeting

was held on February 8,1983, between CPCo and the staff to discuss the CCP.'
,

On August 11, 1983, the staff met with the intervernors, representatives of
.

the Government Accountability Project (GAP) and the Lone Tree Council to discuss -

the CCP and the CIO. Subsequently, on August 25, 1983, the staff met with S&W'

; to discuss the CIO. These meetings were conducted in Midland . Michigan and
i were open to public observation. Evening sessions to receive public coments

regarcing the-CCP were held on February 8, and August 11, 1983. Similarly,

! public connents were received following the August 11 and August 25,.1983,,

meetings. Several additional meetings between the staff, intervenors and a
li representative of GAP to discuss the CCP and CIO have also been held.

i
'

L |-

f H/ The staff anticipates that the third party overview will be a long tenn --

! effort.
1

1
, ~ .
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The petitioners', reference in its request to " closed door" meetings appears

to refer to working level meetings that have been held principally between

the Midland section of the Region III staff and CPCo site personnel, and, in

some cases, S&W onsite personnel. See Petition at 19. Such meetings continue

to be necessary to enable the NRC staff to achieve a full understanding of the

CCP, including the' CIO, and to discharge its inspection duties. 6

i
For the reasons set forth above, petitioners' request to reject the selec--

| tien of S&W to conduct the CIO, and to reject the CCP, is denied. El

; i 4 Removal of the Licensee from Primary Responsibility for the Midland
Ouality Assurance Program

The petitioners request that MPQAD be relieved of responsibility for the QA/QC

', function at the Midland plant and that an independent team of QA/QC personnel

be created which would report simultaneously to the NRC staff and CPCo. In
i support of their request, petitioners cite much of the same history of QA/QC

deficiencies that the staff suninarized in the background section of this

decision. See Petition at 20.
.

M '

<

12/ The staff has approved S&W to conduct the CIO. See Staff Evaluation
-

of Consumers Power Company Proposal to Use Stone and Webster Michigan,
Inc. to Conduct the Third Party Construction Implementation Overview of
the Midland Nuclear Plant (Sept. 29,1983).

.
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The changes that,CPCo has most recently in.stituted through development of
.

the CCP should improve its capability to discharge its responsibility under

applicable Connission regulations, such as 10 CFR 50.34(a)(7) and Appendix B
'

to 10 CFR Part 50, which require the establishment and execution of a QA/QC

program. While Criterion I of Appendix B permits a construction permit holder i.

to delegate to other organizations the detailed execution of the QA/QC program,.

1 ,

the history of the Midland project makes it clear that the licensee has

retained too little control over the QA/QC program. CPCo seems to be pro-
,

;. ce,eding in a positive direction by integrating the implementation of the QC
'

| function fonnerly under the control of Bechtel into the MPQAD. This consoli-
,

ldation of quality control and quality assurance functions should reinforce the .

'

; separation between the QC function, which will be assumed by MPQAD, and the

! construction function, which will remain with Bechtel.
4

While it might be permissible under Appendix B to 10 CFR Part 50 for .CPCo
f

to retain an independent organization to execute the QA/QC program, the

; licensee remains ultimately responsible for the establishment and executien
1 . . . -

,

| of the program. As stated above, the staff considers the strengthening of

I MFQAD to be a positive step in improving CPCo's capability to assure the

quality of construction of the Midland facility. In view of the relatively
;

i short existence of the MPQAD, there does not currently exist any justification

for requiring CPCo to retain an outside organization to execute the QA/QCy
:
'

- program. .Therefore, this aspect of petitioners' request is denied.
.

Petitioners also requested that the independent QA/QC team report simultaneously

to the NRC and to CPCo management. The petitioners apparently intended that

19
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the NRC would be, involved in making management decisions regarding construc-

tion of the facility based upon the reports of the independent QA/QC team.
,

i There appears to be no basis for this extraordinary departure from the NRC's
!
! regulatory function. Accordingly, this aspect of the petition is denied.
,

i

.

5. Detailed Review of Soils Settlement Resolution
.

1
; The petitioners requested that the staff conduct a detailed review of the

resolution of the soils settlement problems, including a technical analysis
:

{ of the implementation of the underpinning project at the current stage of

completion. pc.i.ition at 23. In its supporting discussion, the petition

| focused upon the questionable structural integrity of the diesel generator

building.
.

A detailed review of the program for resolution of the soils settlement problem
I

has previously been conducted by the NRC staff and its consultants. In 1979

the U.S. Array Corps of Engineers was contracted to assist the staff in the

safety review of the Midland project in the field of geotechnical engineering.

After the soils problem became known, additional assistance to the staff in

specialized engineering fields (structural, mechanical, and underpinning) was

obtained from the U.S. Naval Surface Weapons Center, Harstead Engineering

Associates, Geotechnical Engineers,'Inc., and Energy Technology Engineering

Center. These consultants assisted in the review of technical studies, par-

ticipated in design audits, visited the site, provided input to the Safety
*

Evaluation Report, and provided expert testimony before the Atomic Safety and ;

- 1

20

3
-

_

d__ . . . . . .



*

.
s

'
.

Licensing Board., Thus, the approach to th.e resolution of the soils settlement

issue has been thoroughly studied by the staff and its consultants.

The implementation of the remedial soils activities is being closely followed
i

! as part of the NRC's inspection program. This inspection effort includes

| ongoing technical review of the remedial soils program and its implemratation

by a Region III soils specialist. Technical expertise to evaluate implementa-

tion is also provided by the NRC's Office of Nuclear Reactor Regulation.
,

Ad,ditionally, the NRC is utilizing Geotechnical Engineers Inc. in assessing
i

| aspects'of the remedial soils and underpinning activities. In addition, the

- soils settlement question has been in litigation for over two years before an
'

Atenic Safety and Licensing Board. Consequently, the relief requested with

regard to the soils settlement issue has been substantially satisfied by prior
' action of the Connission.

.

Along with review of the soils settlement issue, petitioners requested that-

i another study of the seismic design deficiencies of the Midland plant, with

emphasis on the diesel generator building, be conducted. The petitioners

j further requested that this review would be conducted by a "non-nuclear
1

L construction consultant." See peti + ion at 23.

!

l

The-NRC staff has initiated a task force study by consultants from Brookhaven
N

National' Laboratory (BNL) and NRC structural engineers to evaluate concerns

about the structural integrity of the diesel generator building raised by a

|. NRC Region III inspectcr in testimony before the Subccanittee on Energy and

the Environment of the House Connittee on Interior and Insular Affairs.
|

4 Following their review, a report will be issued addressing the concerns raised

by the inspector. Decisions on whether further actions are required will be

21
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made based upon ,that report. Additional details on the task force were pro-
'

vided to the Government Acccuntability Project by letter dated August 10, 1983,
1

and in Board Notifications 63-109 and 83-142, which were transmitted to GAP !
.; '

on July 27 and September 22, 1983, respectively.
,

!

As to the request that a review of the diesel generator building be conducted '

by a "non-nuclear construction consultant", BNL has established an expert
1

-; team to resolve the concerns raised by the Region III inspector. Expertise J4

f rather than the label "non nuclear construction consultant" should be the
i

| governing criteria. The staff has reviewed the qualifications of the team
,

,

members and is satisifed with their experience. The task force study cur-

rently in progress substantially satisfies this aspect of the petition.

i

; The petition also appears to be requesting an additional review of the seismic

design of structurei other than the diesel generator building. Petitioners

have not, however, stated any basis why additional reviews beyond those re-

flected in the Safety Evaluation Report and Supplements are necessary. Thei

staff does not believe that an additional review by an outside organization

of the facility's seismic design is required at this time.
.

Conclusion

|
'

Based,upon the foregoing discussion, I have granted the petition;in part and

denied it in part.

I
l

1

:
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A copy of this d,ecision will be filed with the Office of the Secretary of the

Comission for the Comission's review in accordance with 10 CFR 2.206(c) of*

the Comission's regulations. This decision will become the final action of
' the Comission twenty-five days after date of issuance unless the Comission,

on its own motion, institutes a review of the decision within that time.

[ Richard C. D Y ung, Di tor

Office of In ection and Enforcement
>

-l Da'ted at Bethesda, Maryland,
this 6thday of October 1983
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NUCLEAR REGULATORY COMMISSION
- - -

[DocketNos.50-329and50-330]

CONSUMERS POWER COMPANY

(Midland Plant, Units 1 and 2)
. . . .

,

ISSUANCE OF DIRECTOR'S DECISION UNDER 10 CFR 2.205

.- -
.

,

Notice is hereby given that the Director, Office of Inspection and

; " Enforcement,'has issued a decision concerning a petition dated June 13,
'

1983, filed by Bi.111e Pirner Garde of the Government Accountability

F :f en on behalf of the Lone Tree Council ar.d others. The petitioners

had requested that the Comission take a number of actions with respect '

to the Midland Plant. The Director, Office of Inspection and Enforcement,
'

has decided to grant in part and deny in part the petitioners' request.

~ '
The reasons for this decision are 'explaine~d in'a^" Director's Debision" -

-

_: under 10 CFR 2.206 (DD-83-16 ), which is'ava11able for"p~uSlic Trispectian - ' ~ -

~; ..
in the Conrnission's Public Document Room,1717 li Street, N.W.,

1
-

! k'ashingtonc D.C. 20555, and in the Local Public Doceent-Room for-the -
1

Midland Plant, located at the Grace Dow Memorie Library- -MM-W. St. - --

'

Andrews Road, MidlTnd,7'tichtgan,-48640r - -- -- -

Dated at Bethesda, Maryland this 6th day of October,1983.
,

-- - -+ FOR THE NUCLEAR REGULATORY COMMISSION

9 |, . _ .
'

| Richard C. e oung, Di ctor
L. _0ffice of n ection and Enforcement, . ,

:

.
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