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BRIEF 1IN SUPPORT OF APPEAL

The Atomic Safety and Licensing Board ("ASLB")
initially denies the Petitioner's! first contention that the NRC
must prepare an Environmental Impact Statement ("EIS") before
issuing a POL on the basis that Petitioner failed to satisfy the
twvo-prong test set out in CLI-S0-8 (33 NRC at 237). LBP-90-39 at
6., First, Petitioner argues that the ASLB misinterpreted the
Commission's two-prong test in saying that Petitioner must
“"explain how the granting of the POL involves special
circumstances likely to foreclose one or more of the alternatives
for decommissioning so that such agency action constitutes an
illegal segmentation of the EIS process." LBP~91-3% at 9. Thr
Commission had said that Petitioners must show “"how these actions
here could, by foreclosing alternative decommissioning methods Qor
some other NEPA-base considerations, constitute an illegal

segmentation of the EIS process.”™ 33 NRC at 237 (emphasis

d/ The contentions herein were expressed on behalf of both SE2
and the Schoecl District pending the School District's apneal of
the denial of standing.
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added). The Commission explicitly allowed this second prong of
the test to be met by showing an illegal segmentation of the EIS
process alternatively by *some vither NEPA-base considerations"
which the ASLB omits from its consideration. This is reversible
errcr requiring a remand for reconsideration,.

Further, the ASLB erred in finding that the Petitioner
failed to provide a "reasonable explanation why the GEIS is
inapplicable to the decommissioning of Shoreham." LEP-$1-39 at
9. The record is replete with Petitioner's explanation that GEIS
applied only to reactors at the end of life by age or accident,
that Shoreham is at the beginning of its life, and thus a full
consideration of the cost benefits and alterratives of the
proposal is required. This error requires reversal and remand
with an order to admit the contention.

The ASLB also erred in finding that the rfetitioner did
not provide a plausible ex>lanation of why issuance of the POL
constituted an illegal se:mentation of the process. Contrary to
the ASLB's assertion (LBP-91-39 at 10), the Petitioner did not
rely only on Council on Environmental Quality regulations, but
also on the Commission's own discussion of the decommissioning
process in the 1989 rule arguing that that statement of
consideration showed that the only function of a "possession-
only" license was as part of the decommissioning process.
Further, the ASLEB's insinuation that a purely legal claim is not
sufficient to meet the appropriate standards is incorrect as a

matter of law insofar as that argument is laid out with



sufficient reference to the relevant law and facts (including
regulations). This error independently requires reversal.

The ASLB's rejection of Petitioners' second contention
that the GEIS does not apply the proposal to decommission
Shoreham because the GEIS is limited in its scope to facilities
at the end of their useful life is also in error. LBP-91-39 at
11-13. The ASLB's logic fails since it denied the admissibility
of the first contention for failure to show why the GEIS is not
applicable and now would deny a contention explaining why the
GEIS is not applicable due to Petitioners' alleged failure to
show that the POL am-ndment "is part of the proposal to
decomuission Shoreham." LBP-91-35 at 13. Rather, as was argued,
the two contentions can be read together to form a single
contention which then could not be rejected by ASLB. This is
also reversible error.

The ASLB's rejectiun of Petitioner's third contention
(LBP-91~-39 at 13-1%) is also reversible error. At the prehearing
conference, it was made clear at Petitioner was relying not
only on regulatory guides but also on 10 C.F.R. Part 51 Appendix
A, which is binding as a regulation.

In rejecting Petitioner's fourth contention (LBP-91-39
at 15-17), the ASLE relies on the fact that in that contention
there is "no explanation why the GEIS is inapplicable to the
decommissioning of Shoreham."™ LBP-%1-39 at 16. However, just
such an explanation was provided by the second contention., Once

again, the failure to merge these contentions as a single






the activities to be allowed under the POL will increase the risk
of SE2's members to radiat.on hazards through allowing and
increcsing the transportation of irradiated/radioactive
materials.

LBP~81-2€ is also in error in finding that the
Licensing Board should not consider the indirect affects of the
decommissioning of Shoreham. Regardless of the correctness of
the Commission's prior rulings as to the scocpe of “alternatives"
to the proposal to be considered, there is no limitation on EIS
consideration of "direct and indirect effects."

Finally, the ASLB errs ir. finding that Petiticners'
seventh contention "would not entitle the Petitioner to any

relief." LBP-51~39 at 2C.



WHEREFORE, the Commission should consider this appeal
on the basis that findings of material of facts are clearly
erroneous, necessary legal conclusions are without governing
precedent and are a dcparture from and contrary to established
law, and the appeal raisc¢s substantial and important questions of
law, policy and discretion which ave als» questions of first
impression before this Commission. 'pon further consideration,
the Commission should reverse and remand with instructions to
grant SE2 standing under the Atomic Energy Act, to allow it to
file contentions under that Act, and to admit its contention(s)
pursuant to NEPA.

Respectfully submitted,
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Scientists and Enginer s for
Secure Energy, Inc.
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