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Robert Guild, Esq. C 'k1 hCounsel for Palmetto Alliance, Inc.
Post Office Box 12097
Charleston, South Carolina 29412

Dear Mr. Guild:

Your request for reevaluation of my finding of no significant antitrust
changes with respect to the Catawba Unit No. 1 Operating License Application
has been received.

Although my finding of no significant antitrust changes was with respect
to Unit No. 1, the interest of your client, the Palmetto Alliance, Inc.,
and the supporting data for reevaluation concerns Unit No. 2. Your
client opposes the participation of Piedmont Municipal Power Agency
(PMPA) in Unit No. 2. Since PMPA is not participating in Unit No. I and
the Unit No. 2 antitrust analysis has not yet started, please resubmit
your request for reevaluation at a later date.

In view of your interest in the matter, we are enclosing a copy of the
staff's analysis for Unit No. I and will keep you apprised of significant
staff actions for Unit No. 2. If you do not agree with my findings for '

Unit No. 2, you may request a reevaluation of that finding.

Sincerely,
crishalasned by

H.R.Denten

Harold R. Denton, Director
Office of Nuclear Reactor Regulation

Enclosure: As stated
v

,

*Retyped in Vollmer's office 5/18/84
B406010263 840523 \PDR ADOCK 05000413 i'M PDR

*See Previous Concurrence j[}/
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CATAWBA NUCLEAR STATION, UNIT 1

- DUKE POWER. COMPANY,-SALUDA RIVER. ELECTRIC COOPERATIVE, INC.

ANDNORTilCAROLINAELECTRIdMEMBERSHIPCORPORATION

DOCKET NO. 50-413A
.

FINDING 0F NO SIGNIFICANT ANTITRtiST CHANGES
.

4 9

4

9

9

5

'.Y



.

.

*
,

.

i

CONTENTS

-

.

.

I. Introduction

II.. Geographic Area of Review and Applicant Systems '

A. Duke Power Company
'

.

B. Saluda River Electric Cooperative, Inc.
C. North Carolina Electric-itembership Corporation i

III. The Construction Pennit Antitrust Review

A. Department of Justice Advice Letters
B. Petitions to Intervene .

C. License Conditions '

,;

IV. Changes Since the Construction Pennit Review '

A. Changes Conforming to License Conditions
B .- Requests for: Wholesale, Power
C. Other Changes

V. Summary .and Conclusion

Appendicies -

.

A. Duke Power Service Area Map
B. North Carolina Electric fiembershio Corooration Participants
C. Members of Saluda River Electric Cooperative ~

'D. Department of Justice Advice Letters Re Duke Power
Company's Oconee, ficGuire and Catawba Nuclear Plants

E. Letter From William Grigg to Thomas Kauper, dated
April 26, 1974; Re Licensina Commitments by Duke Power Company

F. Antitrust License Conditions Attached to Oconee, McGuire and
Catawba Permits

G. Supplemental Department of Justice ' Advice Letter, dated
April 26, 1974; Re Withdrawing Previous Advice Letters

Recommending Hearings '
,

,

e

3

'l

mc <



. - -.

, ,

'

o

O

I. Introduction
'

|

Prospective operating licensees are not required to undergo fonnal anti-
.

trust reviews unless the NRC staff has made the determination that there

have been "significant changes" in the licensee's activities or proposed

activities subsequent to the review by the Attorney General and the
*

Commission at the construction pennit (CP) stage. Concentration on "

changes in the applicant's activities since the previous review process
,

expedites the review and focuses attention on areas of possible competitive

conflict heretofore not analyzed by the ~ Attorney General or the NRC Staff.

*
The Commission in Summer * has provided the staff with a set of criteria to

.

,

-be used in making the significant change determination for prospective

operating license _ (OL) applicants:
,

;

"The statute contempla tes that the change or changes,

(1) have occurred since the previous antitrust review .

of the licensees; (2) are reasonably attributable to

the licensees; and (3) have antitrust implications
***

that would most likely warrant some Commission remedy." --

*
Section 105c(2) of. the Atomic Energy Act, as amended. -

**
Virgil C. Summer Nuclear Station, Unit 1 Docket No. 50-395A,
June 26, 1981, 13-NRC 862 (1981).

' ***
Ibid.

.
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To warrant an affirmative.significant change finding, i.e., to trigger a

formal OL antitrust review, the particular change (s) must meet all three -

of these criteria. Staff has documented several " changes" in its andlysis

of the Catawba OL application that warrant analysis under Summer. Powever,
,

staff has determined that none of the documented changes meets all three ;
f

Summer criteria and consequently is not recommending a formal OL antitrust
. .

review.
,

'

.

To view the significant change analysis in its proper perspective, it is
'

helpful to first review the applicant systems associated with the' Catawba
,

*
\

Nuclear Station as well as their interactions within a pertinent geographic
,

area. Using this data base and the initial construction permit antitrust

review as a benchmark, it is then possible to apply the' Summer criteria

to all changes attributable to the applicant (s) and determine which changes,

if any, are significant in an antitrust context.
.

*

II. Geographic Area of Review and Applicant Systems

Unit 1 of the Catawba Nuclear Station (Catawba) is located in the north,

central portion of South Carolina, approximately ten miles from Charlotte,

North Carolina. The relevant marketing area for power and energy (and

ancillary services) associated with Catawba encompasses most of the states

o,f North and South Carolina, but is concentrated in what is termed the

|

.
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Piedmont area, i.e., the area in which the incidence of any anti-

competitive practices associated with the activities of the Catawba
,

Applicants will have the greatest impact. This is the area in which

the three applicants scrve (or will serve once Catawba is operational)

and the area where the use of power and energy generated by the Catawba .

Station will be most concentrated.
-

.

. .

.

A. Duke Power Company

.

The company -responsible for constructing ~and operating Catawba, the lead
,

applicant, is Duke Power Company (Duke), headquartered in Charlotte, 5

North Carolina. Duke was the sole applicant when the construction permit (CP)

application was tendered-to the Commission in 1972.

Duke's service area, approximately two thirds of which lies in North
,

.

Carolina and the remainder in South Carolina, covers an area of almost-

20,000 square miles with an estimated population of four million people.*

Duke is a large, vertically integrated investor owned electric utility
'

company with extensive generation, transmission and distribution facilities-

serving-over a million customers. In 1980 Duke had generating capability;

of approximately 12,000 MW, almost 12,000 circuit miles of transmission '

line (74% of which is rated at 100 Ky or more) and a winter peak load of

9,844 MW. Duke's operating revenues totalled $1.672 billion in 1980,

*i G~Vwr;<nnJL
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On' July 1,1980 Duke, acting as the lead applicant, filed an application
-

.

before the Commission to amend its construction permit by including two

new co-owners and co-applicants for Unit 1 of the Catawba Nuclear Station.
,

,

'

This amendment became effective on December 23, 1980 thereby including the
~

Saluda River Electric Cooperative, Inc. and the North Carolina Electric
'

Membership Corporation as co-applicants and co-owners for purposes of Com- ;
. mission review.

,

.

.

*

B. Saluda River Electric Cooperative, Inc.

Saluda River Electric Cooperative, Inc. (Saluda River) is an electric co- .

"

operative which was incorporated under the laws of South Carolina on
, ..

November 21, 1958. Saluda River (headquarterad in Laurens, South Carolina)

- is conposed of five~ member cooperatives ajl of whom receive power and energy
*

from Duke through wholesale power contracts. Essentially, Saluda River

members represent all of Duke's rural electric cooperative customers'

located in South Carolina. E

'

.

Saluda River does not own any generation or transmission facilities and is
**

a " paper" G & T at present. Once Catawba becomes operational, Saluda River

will own almost 19% (215'Mll)*** of the nuclear unit'and will become a wholesale

supplier to its menber cooperatives.
.

.

*
Saluda River m7mbers are listed in Appendix A.,,

The combined peak; demand of -Saluda River's menber coops amounted
.

'

to approximately 236 MW in 1979. (Saluda River is a generation and
transmission coop. i.e., a G&T, as distinguished fran those coops engaged
solely in the distribution of. energy at- the retail level.),,,

Saluda River will own 18.75% 'of Catawba Unit 1 and 9.375% of' the
ancillary sup; ort facilities.,

.

- x
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ii C. North' Carolina Electric fiembarship Corporation4

o'

Under North Carolina statue, on Janaury 20, 1949, the North Carolina .
,

.

Electric Membership Corporation (NCEMC) was incorporated as a cooperative

non-profit electric membership co,rporation. NCEMC i,s composed of twenty-
,

e .

six'membergrooperatives, of which ten presently .have wholesale power ;
contracts to receive power and energy from Duke. These ten members will

,

'

directly participate and own approximately 56% (645 MW) of Catawbh Unit 1*
'

' -

,gs

ahd will be considered synonymous with NCEMC for purposes' of this review.

Just as Saluda Riveh represents all of Duke's coop customers in SouthS'

b a ( .
Carclina, NCEMC represents all of Duke's coop customers in Jbrth Carolina.. .

t

%

NCEMC's combined peak demand for 1979 was approximately 640 MW. At present,.

NCEMC does not own any generation facilities and-its members are supplied at- -

wholesale by Duke, Virginia Electric & Power Co., Carolina Power & Light Co.

and Nantahala Fower & l'ight Co.'In addition, NCEMC members receive small amounts

of hydro-electric allotments from the Southeastern Power Administration.

J -
.,

1

III. 1The Construction Pemit Antitrust Review

' ~
'

..

In or,gr to make a."significant change" detemination it is necessary to
4 ee'

have some benchmark from which to measure change. A resume of the results

of the CP review should provide an adequale framework in which changesh as-

diewed under Summer, can be analyzed.
,

4- .. .

*NCE'1C will own 56.35% of ' Catawba Unit'l and 28.12E% of the ancillary
~

support' facilities. See Appendix B for a list of member. participants. ,

;:
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Duke Power Company applied for a construction permit for the Catawba
_

station in July of 1972. Like all other non-grandfathered nuclear

appl,f cants (applicants seeking cps or OLs after the 1970 amendment
I $?

g

/
P, addressing antitrust issues), Duke had to undergo an antitrust review at7 -

the CP stage to insure that its actitivies in connection with the cons'truction

of the plant did not " create or maintain a situation inconsiste,nt with the '

antitrust laws" -- as specifically prescribed by Congress in Section 105c-

of the amended Atomic Energy Act of 1954.

At- the time Duke tendered its CP application for Catawba, it had two '

applications pending before the Commission: an application for an

operating license for .the. 0conee Stati,on,' Units 1, 2 and 3;' and a CP
l' application for the McGuire Station, Units 1 and 2.* The Department of -

Justice reviewed both applications and advised the Commission to hold an,

'

antitrust hearing to detemine whether or not Duke was engaged in , -

activities that may create or maintain a situation inconsistent with

/the antitrust laws The Department reviewed the Catawba CP. application.

4

.

*Although both the CP and OL applications for Oconee were submitted to the
Commission prior to the 1970 amendment requiring antitrust review, Section
105c(3) of the amendment provides for an antitrust review when "any person.
who intervened or who sought by timely written notice to the Commission.

to intervene." This Section wa's invoked in Oconee and as a result, the
n' Department of Justice issued an advier letter to the Commission on-

August 2, 1971.

'

,
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and issued an advice letter to the Commission dated flay 1, 1973* also

recommending that the Commission hold a hearing.
<

.

A. Department of Justice Advice Letters

a
.

Although the Department of Justice's (D0J) three advice letters spanned a period

of almost three years, there seemed to be a common thread of alleged *

anticompetitive conduct by the Duke Power Company expressed in each 00J

review, as summed up in the Catawba advice let~ter:

"Except for the-somewhat increased costs for these units, 9

the facts upon which our advice regarding _ the Catawba

units must be. based:are identical to those stated in our
4 -

letters on earlier applications.'"

-

?.

The picture portrayed by D0J was that of Duke as a large vertically e

i integrated power supplier doing business primarily in the " Piedmont

Carolinas", with significant market power in the generation and

transmission of power and energy throughout the region. According
.

to the. advice letters, Duke apparently abused its market power in its

dealings with or lack of dealings with smaller power entities in its

marketing area. The Department's list of charges included:

,

.,

- *See 00J advice letters for.0conee dated August 2,1971; McGuire dated
September 29, 1971; and Catawba all included as Appendix D.-

.
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a) territorial market allocations by Duke and a neighboring *
.

power entity, which allocated larger customers to Duke;
.

h

b) refu'sals to deal, coordinate services and interconnect
'

with neighboring entities; ' '

~

.

c) development of restrictive rate schedules containing demand

ratchets that could " serve effectively to discourage
,

installation of thermal generating capacity by its wholesale

customers"; -

t

d) lack of any provision for reserve sharing, thereby possibly

discouraging entry into self-generation;
,

O

e) refusals to share ownership or other types of participation

in Duke's nuclear facilities; and
.-

f) the use of political and regulatory arenas in an attempt

to-prohibit the formation of proposed municipal and

cooperative- ventures into the electric power industry.

.

1
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The apparent similarities in all three letters prompted 00J to recommend one
,

,

consolidated hearing for all three of Duke Power's licensing applications.

B. Petitions to Intervene -

. -

During the review process associated with all three of Duke's applications '
.

discussed above,' the Commission received petitions to intervene in each case.

During the Catawba CP proceeding, there were two petitions 'to intervene both

dated June 7,1973, one by a group of Duke's wholesale municipal customers in
,

*
North Carolina and the other, a joint petition by Duke's wholesale cooperative

customers in North Carolina represen.ted by the North Carolina Electric,

-Me'mbership Corporation.**
,

,

.

All of the municipal intervenors "are captive wholesale customers of;ap-

plicant Duke" and the cooperative intervenors " depend totally, preponderantly I
or substantially upon Duke for its wholesale supply."*** Generally, both

.

r

.

*

Comprised of the Cities of High Point, Lexington, Monroe, Shelby, '

Albemarle and the Towns of Landis and Lincolnton, North Carolina.
** Comprising all but one.of Duke's North Carolina Coop customers.,

***
" Municipal" Petition to Intervene,~p. 3 and " Cooperative" Petition
to Intervene, p. 2, both dated June 7, 1973.

.

>
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.' "

sets of petitioners sought alternative means of supplying their power -

..

requirements in an effort to lessen the market dominance of their
.

; principal supplier, Duke Power Co. Each requested that Duke's license ;
to construct Catawba,

,

.
.

.

.

"be denied or conditioned upon provision to-petitioners

of opportunity to purchase a fair share of these facilities,

.,

and to be afforded such other rights as may be necessary to
,

'* \prevent monopolization."
, .

.

.

After-extensive negotiations involvipg the Applicant, D0J and the Com-

mission staff, Duke agreed to a set of licensing commitments that ef- "

fectively resolved the concerns of anticompetitive conduct expressed by
~

-
,

*
**D0J in all three advice letters pertair.ing to Duke Power Co.,

,

.

..

._

N

*

Ibid, p. 5 and p. 6 respectively.
**

Letter from William H. Grigg, Vice President Duke Power, to Thomas E.
Kauper, Assistant Attorney General, dated April 26, 1974, depicting
commitments to D0J, is attached as Appendix E.,

4
.

.

4
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C. License Conditions

The " commitments" provided by Duke Power Co. addressing various competitive -

concerns by D0J and the Commission staff were made formal license conditions-

and attached to the ficGuire and Catawba construction permits and the Oconee

operating licenses. 2

.

.

*
Generally, the license conditions provided the smaller power entities in

Duke's marketing area with viable alternatives in power supply selection and

helped to ensure a more competitive process throughout the Piedmont Carolinas.
'

.

s

In a more narrow perspective, the license conditions addressed specific
,

concerns expressed throughout Duke's marketing area by various smaller .

power entities. For example, the following types of power and services
**

have been made available to all neighboring entities": *

.

a) ownership access was granted to the Catawba Nuclear

Station,

b) coordination of reserves and interconnections were provided for,

c) emergency service and/or scheduled maintenance service would be

provided,

.

.

*
See Appendix F for a complete listing of the license conditions.

**
" Neighboring entity" is rigidly defined in the commitments, but it
generally includes all power entities or potential power entities
that are " economically and technically feasible of interconnection
with_thoselfacilitiesl_nf_f he Ann 11rAn f. "
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d) partial requirements finn power and energy would now be '

available to more entities, ,.

,

'

e) transmission services would be provided even if Duke is not
,

the power supplier (i.e., wheeling services), and ;
-

.

'

f) equal access was offered to power entities of all services provid'ed
- by the Applicant, as now (or in the future) filed under contract before

the Federal Energy Regulatory Commission.

.

h
. As a result of the negotiated license conditions, the Department of Justice

, ,

withdrew its advice letters in all three cases and recommended terminating
,

the antitrust proceedings whi,ch were; triggered by the initial 00J advice
*

1etter on August 2, 1971.
..

. .

In sum: Applicant, Duke Power Company, represents one of the largest i<

'

electric power entities serving in the states of North and South Carolina
,

and particularly in the Piedmont Carolinas. Duke is a vertically integrated

electric utility with extensive generation and transmission facilities sup-
.

plying wholesale and retail customers throughout its service area. Through

its high voltage interconnections with neighboring power systems, Duke is

able to coordinate its operations with the major power systems in the south-

eastern portion of the United States. Given these structural characteristics.,

Duke has managed over the years to develop a significant degree of market ~

.

*
See Supplemental Advice Letter from the Department of Justice, dated

. April 26. 1974 and attached as Appendix G.
__
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power in the electric power industry, particularly in the Piedmont Carolinas

| relative to other electric entities buying or selling power and energy in -

this' area.

During the antitrust review associated with Duke's nuclear power plant

applications, it became apparent that Duke had developed a pattern of -

'

dealing with smaller power entities in .its service area that was anti-

competitive and resulted from Duke abusing its market power. Refusals

to coordinate with other power entities, demand ratcheted rate schedules
I

which tended to discourage entry into themal generation by its wholesale '
,

,

s

customers, lack of reserve sharing and refusing to offer access to its,

nuclear plants were practices attributed to Duke Power Company prior to,

and during the Commission's antitrust "re' view process. Duke agreed to cease

these practices (while at the same time not admitting any guilt or wrong doing)
I

and was bound to do so by the set of license conditions attached to each of its
,

' =

nuclear permits -- Oconee, McGuire and Catawba -- ultimately issued by the

. Commission after the antitrust license conditions had been agreed upon by Duke.

. - .

The Catawba construction permit antitrust review encompassed all of Duke

Power Company's applications before the Commission. The negotiated license

conditions pre-empted formal litigation in all of the applications and enhanced

the competitive process among power entities in Duke's service area in large

part by providing. smaller power entities more options in choosing sources of

optimal power supply for their customers.

_ _
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The- Attorney General's supplemental advice letter of April 26, 1974

addressed the commitments agreed upon by Duke and recommended
.

attaching the commitments as licanse conditions to Duke's Oconee,

McGuire and Catawba licenses and terminating the scheduled antitrust

proceedings for all three plants. On June 24, 1974, the Board approved this

settlement and ordered the commitments attached as license conditions to

the permits of all .three Duke Power Co. plants. After further settlement ' '

negotiations ' involving the intervening parties, the municipal and cooperative-

'

intervenors accepted the settlement on March 31, 1975 and on August 7,1975

Duke Power Co. was issued its construction permit thereby terminating
,

the Commission's CP review of the Catawba Nuclear Station.*
. -

IV. Changes Since the Construction Permit Review

,

'

The Commissi,on's Regulatory Guide 9.3 for OL applicants requests data per-i

.

taining to changed activities since the CP antitrust review:

.

"This Regulatory Guide identifies the type of information

that the Regulatory staff considers germane for a decision

as to whether a second antitrust review is required at the
**

operating license stage".

.

* Reviews were also conducted on the two new applicants, Saluda River and
NCENC after the license conditions were attached to Duke's CP, however, the
primary thrust of the Commission's antitrust review process at the CP stage
for Catawba was completed with' Duke's review which ended in 1975. (Justice
recommended, no hearing in the Saluda River and NCENC reviews.)

*

**

Regulatory Guide 9.3, p.1
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By letter dated March 31, 1981, Duke Power Company, the principal applicant,

submitted its initial response to Reg. Guide 9.3. Af ter follow-up inquiries

by the staff, Duke submitted additional data by letter dated May 24, 1982.

Two additional power entities, Saluda River Electric Cooperative, Inc. and North :
..

Carolina Electric Membership Corporation became cb-owners of Catawba since

Duke's initial 1981 data response and Duke, acting as agent for the new
'

-

co-owners, included the new owners' initial 9.3 data response in conjunction with-

its 1982 supplementary response.

Alth6 ugh there are now three co-applicants applying for an opeiating license \
for Catawba, the changes that have taken place since the CP review for the

two new cooperative applicants have been insignificant from an antitrust

standpoint. Both Saluda River and NCEMC are wholesale customers of Duke and
,

will not become power suppliers until McGuire or Catawba becomes operational.

In evaluating significant changes, staff is most concerned with changes that |
address an applicant's market power and an applicant's ability to affect

bulk power supply (i.e., generation and transmission). Consequently, the

significant change analysis for Catawba will primarily address the changed

activity attributed to Duke Power Co., i.e., of the t'.ree applicants, Duke

is the applicant most likely to possess market power.

A. Chances Conforming to License Conditions
.

Many of the changes which have occurred in the electric utility industry

in North and South Carolina since 1975 have resulted from extensive

negotiations (initiated during the Commission's CP antitrust review process)

between many different industry members including Duke Power, smaller synicinal



\
,

O

.

16

. i

.

and cooperative systems and various governmental agencies. The fruits of these
.

negotiations have been realized by many of the rmaller power systems throughout
'

the Piedmont Carolina area and have generally impacted favorably upon the com-

petitive process in the area. For example: ;,
.

1) Nuclear Access - On February 6,1981, Duke's coop customers * *

'

in South Carolina, represented by Saluda River Electric

Cooperative, Inc., and Duke's coop customers in North Carolina,

represented by North Carolina Electric Membership Corporation,
,

became co-owners of Catawba Unit I with ownership shares of

18.75% and 56.25% respectively.
,

4

In addition, the North Carolina llunicipal Power Agency #1, representing

Duke's North Carolina municipal customers, purchased 75% of

Unit 2 of the Catawba station on November 29, 1978. Moreover, -

the Piedmont Municipal Power Agency, representing Duke's South

Carolina municipal customers, is presently negotiating' with Duke

for the sale of the remaining intNest in Unit 2, but no final
'

..

*
agreement of sale has been consummated to date.

*

According to Duke's supplemental 9.3 data response dated May 24
1982, "The South Carolina Supreme Court issued its decision in-

February,1982, upholding the constitutionality of the
legislation authorizing the Piedmont Municipal Power
Agency (PMPA) to purchase a 25% interest in Unit No. 2
of the Catawba Nuclear Station. Favorable negotiations
are continuing.on this matter."
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At the time Catawba becomes commercially operational
*

(or if McGuire precedes Catawba operation ), the-

North Carolina Electric Membership Corporation and the
.

Saluda R,iver Electric Coop will both become wholesale '

power suppliers meeting portions of their members'
,

power requirements heretofore supplied by Duke Power Co. .
..

%

2) Transmission Services - Duke's cooperative and '-

.

municipal customers now have, as a result of the
,

negotiated. license conditions, access to Duke's
,

" transmission system facilities. Transmission

agreements recently negotiated with the Piednont 's

Municipal Power Agency pursuant to its purchase

of a portion of. Unit 2 of.the Catawba plant also

, provide for delivery of po er to Piedmont members
,,

_

utilizing Duke's transmission facilities.
.

Implementation of the transmission licensing condition has $
,

resulted in an increase in the wheeling capaci,ty for ,

the Southeasfern Power Authority over Duke's transmission
'

lines from 61.5 MW to 118.5 ftW, effective December 20, 1981.
.

.

.

.

* "Through the McGuire reliability exchange agreement with Duke, NCEMC -

[and Saluda River] will share the output of both Duke's McGuire,

Nuclear Station and the Catawba Station, although it will only own a.

portion of Catawba Unit 1 and Support Facilities. NCEMC [and Saluda.

River] will have the option of triggering the reliability exchange on
the previously scheduled commercial operation dates of each Catawba
Unit (Nov.1,1983 and May 1,1985) thereby ensuring that it will
receive exchange entitlements irrespective of when Catawba actually '

commences operation." Supplemental 9.3 data response dated, May 24,
1982, p. 2.

.
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Access to Duke's nuclear power plants and transmission system were

primary concerns raised by the intervening part.ies during the reviews of
.

'

Duke Power Company's Oconee OL review and the McGuire and Catawba CP reviews.

These concerns have essentially been met by the negotiated license conditions.

Changes in Duke's activities brought about by these conditions have been noted '

'

-

above and will continue to materialize as Duke's cooperative and municipal

customers become wholesale power suppliers beginning with the commercial -

operation of the McGuire and/or Catawb'a nuclear plants.

.

.
'The granting of access to Duke's nuclear power stations and its transmission

grid, provided smaller power systems in the Piedmont Carolhas with a viable ,%

alternative means of power supply for their customers and' enabled previously $.

captive wholesale costomers of Duke to branch out and become wholesale suppliers
-,

themselves. Although this changed activ,ity occurred subsequent to the CP
,

.

antitrust review and was attributable to the applicant, the changes were ,,

procompetitive in nature and warranted no Commission remedy. ~

'

B. Requests for Wholesale Power
.

Duke has received two requests for wholesale power service since the completion

of the Catawba CP review in 1975.
,

-
c

1) According to Duke's 9.3 data response, the Town of Camden,
'

South Qarolina requested service from Duke which led to a

meeting of Duke representatives and both the Camden Mayor

and City Manager on January 27, 1982. Duke responded to ,

,

__ _ _ _ _ _ _ _ _
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this request by informing "the town that it was unwilling to-

provide service due to possible shortages of power in the ,.

1990's when it is estimated that the Company will have .

*
inadequate reserves and possibly even negative reserves."

P

The Town did not pursue its request after its January ;
.

meeting with Duke.
.

. .
.;

'

.

2) In January of 1979, Duke rec'eived a request from the

Town of Winnsboro, South Carolina for a tie-in to Duke's '

: system for the purpose of taking wholesale power from Duke. .

,
Duke denied this request stating that the proposed tie *

'
.

-
! **'"would have placed an undue financial burden on Duke."

.

. . ,

Moreover, Duke stated in its 9.3 response that, ''

. . . .

|

"To meet its existing obligations, Duke was . .

already committed to a program of expansion
.

involving primarily baseload nuclear plants.

which (1) require a regulatory lead time of

more than ten years, (2) have been embroiled '

in regulatory delays, and (3) were constantly

faced with increased capital costs which makes *

.

'

.

4

* ~

Supplementa1 9.3 response dated May 24, 1982, p. 5.
Ibid., p. 4.**
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the Company's financial program difficult and
,

burdensome. For these reasons, Duke believed

that it would add to the burden of meeting load
4

growth in its present public service obligation ;
to take on any new requirements such as those

* ' ~

proposed by Winnsboro."

'

The licensing conditions attached to Duke's nuclear permits provide for

access to its system (by neighboring entities) through many means. The .

'

wholesale service requested by the Town of Winnsboro and the City of
.

Camden represents one mode of access to Duke's system that was explicitly
- ' provided for by the license conditions. Duke's refusal to supply * power

to these two systems represents a change in the applicant's proposed
.

activities since the CP review. ' -

C

In light of Duke's willingness to take on new wholesale cooperative power

customers (see Section C), and extend its service area in the process, staff

was concerned with Duke's denial of service to the two South Carolina towns.

However, after additional inquiries to both Dake and the towns in question, it

became apparent that Duke was attempt'ing to reduce its capital cost expenditures

'

. .

*
Ibid.

.
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.

,during the current recessionary cycle and avoid taking on new loads that
'

required capital expenditures nutside of its' present public service obligation.I

*
The t' owns in question have alternative sources of power available to them .:

h

and do not disagree with Duke's reasons for denying their requests for
. .

service. -

.

.

.

Duke's refusal to provide service to two towns requesting wholesale service
.

o

occurred since the CP review, however, these refusals do not significantly .

'4impair the competitive process in the relevant area and consequently do not,
,

'

warrant a Commission' remedy. If these refusals were to continue and becone

part of a pattern that necessitated : additional : inquiry and eventually requir,ed

Commission remedy, the remedy would be determined in the. context of a conpliance

proceeding not. an OL proceeding because the refusal ~ pattern would be in violation

of existing license conditions attached to Duke's Catawba construction permit. -

.

.

O

.

*
Each town was about to renew its existing wholesale contract with
South Carolina Electric & Gas Co., which apparently precipitated
the search for new, lower cost suppliers.
,

s

e

_ . _ _ _ _ . _ _ . . . _ . _ _ _ - - - - - _ _ -
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.'.'
C. Other Changes -

2

Staff has also ' identified additional changes in Duke's activities since the CP 2.

review that may appear to have an antitrust impact in the relevant area of study.

. . -
.

1) New Interconnections - Although Duke was required to interconn.ect
-

.

under the license conditions, Duke's new interconnections since
*

the CP review have been with neighboring investor owned systems ',

.k
'

at 230 Ky and above -- i.e., not the type of system interconnections
* that orginally necessitated inclusion of an " interconnection"

provision in -the license conditions.

.

2) New Delivery Points - Additional delivery points to electric
,

,

cooperatives in Duke's service area have been established '

since the CP review. -

.

,

''

.

.

*
These systems include: Georgia Power Co., Carolina Power & Light Co.,
and South Carolina Electric & Gas Co.

**
Often, interconnections are required by smaller systems during the CP
review procedure and are important in the systems' overall schene of
alternative bulk power supply.

\
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3) New Wholesale Customers - Duke has contracted to serve the , . '

Wake Electric Membership Corporation of Wake Forest, florth *

,

Carolina, effective March 21, 1977.
&

-
,

.

'

4) Changes in Duke's Service Area - The areas served by the new
'

delivery to Wake Electric Hembership Corp. and an iminent

new delivery to Pee Dee Electric Membership Corp. are now

included in Duke's area of planning for generation and .

transmission capacity.
,

.

5) Acquisitions or Mergers - Duke acquired the electric facilities of '
~

the Town of Davidson, North Carolina on November 20, 1975; the ''

facilities supplying the University of North Carolina (Chapel Hill);,

.

on January 1,1977; and the Cannon Mills distribution facilities in
.

'

Kannopolis, North Carolina on itarch 20, 1979.
,

These changes in Duke's activities since the CP review have resulted largely
.

.

from Duke's growth as an electric company since 1975. flew interconnections

and delivery points to Duke's system generally increase reliability and

serviceability to existing and new customers. The addition of a new wholesale
"

c,09 perative customer and the concommitant broadening of service area does not

.

.

L_.__
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appear to be anticompetitive in that, Wake Electric Coop represents a relatively

small load (26MW) and is presently served by two other major bulk power
,

suppliers (Carolina Power & Light and the Southeastern Power Administration).-

Duke's three acquisitions of electric generating systems (or facilities) since '

the CP review do not foreclose signif'icant portions of the bulk power supply

market nor dQ these acquisitions appear to be part of a pattern or concerted *

effort by. Duke to eliminate significant numbers of smaller competing systems.

serving in or adjacent to Duke's service area.

'
.

Although all of the above changes (Sections- A-C) have occurred since the CP [
review and a're attributable to the lead applicant, none warrant Commission

antitrust remedy and consequently 'lon,e satisfy the third Summer criterion.
'

In order for staff to make an affimative significant change recommendation, ,

all three Summer crtieria must be met by the change (s) in question.
. .c

.
.

'V. Summary and Conclusion

.

The principal applicant, Deke Power Company, represents the largest power
.

system in the relevant marketing area. Additions of large baseload power

plants such as Catawba and necessary increases in attendent transmission

facilities accompanying large nuclear plants, generally tend to increase the

oversight or planning role of the larger systems in a particular marketing

area, i.e., usually enhancing any existing market power of the system.,
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Sy subjecting all nuclear applicants to an antitrust review at the CP stage, .
,

the NRC via its Section 105c charge, prevents the economies associated with

large baseload nuclear plants from being captured by only the largest power
4'

systems throughout the country, thereby thwarting increases in existing market ;
power. During the Catawba CP antitrust review, it became apparent that Duke ,-

'

Power had been less than cooperative with smaller power systems in its serv' ice
- area and adjacent areas. Consequently, a set of antitrust license conditions

was attached to the Catawba construction permit (as well as the Oconee and
.

McGuire Ols) which was designed to implement greater coordination between .

^
Duke Power and smaller municipal and cooperative systems in the, relevant

area - thereby furthering the competitive process among all of the power

systems in the area. "The economies associated with the Catawba. nuclear

plant and those linked to Duke Power's integrated network of power supply '

,

were subse'quently made available to smaller systems in the area.
.

y

Staff has identified a number of changes that, (1) have occurred since

the construction permit antitrust review, and (2) are reasonably attributable

to the principal licensee. However, many of these changu are in confornance

with the construction permit antitrust license conditions and have had positive

perfonnance effec.ts on the availability of bulk power supply and on competition

in the area generally. Other changes which have occurred, have not had

significant negative antitrust implications that would likely warrant a
; -

.

Commission remedy, end therefore do not warrant a significant change finding.

.

e

S
e
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'- Based upon the successful implementation of the CP license conditions . ' "

and the absence of any significant detrimental conduct or activity since -

'

the CP review on the part of Duke Power Company, Saluda River Electric

Cooperative, Inc. or the North Carolina Electric Membership Corporation '..

,

(licensees and co-applicants), staff recommends that no affimative
.

. .

significant change detemination be made pursuant to the application for
'

an operating license for Unit 1 of the Catawba Nuclear Power Station.,

.

%
'
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iout Your Company -
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1

Power Company is an investor-owned electric utility During the 12 months ended December 31,1980. Duke's
?g approximately 1.3 million customers in North Carclina electric revenues were $1.7 billion, of which approximately
iouth Carolina. The, Company's service area encom- 70 percent was denved from sales in North Carolina and 30
Q cbout 20,000 square miles through the Piedmont sec- percent from sales in South Carolina.
of the two states. Retail customers are served locally
gh 96 district and branch offices. Duke Power has five active subsidiaries - Crescent Land &

Timber Corp. (land management); Mill-Power Supply Com-
Otion to selling electricity directly to its own retail pany (wholesale drstributor of electrical equipment and pur.
mers. the Company se!!s bulk electricity to 55 major chasing agent for Duke); Eastover Land Company (coal pro.
tsaD customers, pnmanly municipal electnc systems perty management); Eastover Mining Company (coal mining);
util clectric cooperatrve systems, and Westem Fuel, Inc. (exploration and development of

uranium ore deposits).
__



W

IW 4 ,

[
._

.4 |
*

-

(
!.

. .= .
-

0
$

'= m
4

.
O

e

(D

,., - -
. g

.W !.

| **

(
..: o

.

)'
.

*
{

*
4

4*
,

, ..i
1

- . ., i

$s
ik
s= ,

'

-d e a . *D

*
w * * h

* * e

***v' q

' 97, D
-

eW

E

. . ,

e
p-

%

e w

$

e

O
-

q +
t

$
e

e

b
4 *g
e

- .

APPENDIX B
.

*- .
. .

O *

as
D

e 4

*
.s

9

0

e

0

0
e

M

k

% '
- .

k

*
s

%

e e

D

D

e
e e

9
+

4
h

G

G

O



K . _ . .,
-

,

-
. ..a

,.
.. _.

_~ , .

. . .
.

.a .
.

;' g-

,

. .

, .
-

4 - .4

*

'g.:
-

~. North Carolina Electric Membership Corporation Participants.

.
-

.

.,

_.
Blue Ridge Electric Membership Corp. ,

'

Crescent Electric Membership Corp.-
~

P Davidson Electric Membership Corp.
'

-

Haywood Electric Membership Corp. ~

';
.

,
,

Pee Dee Electric Membership Corp.
~

-Piedmont Electric Membership Corp. ,

- Rutherford Electric Membership Corp. - ,
'

Surry-Yadkin Electric Membership Corp. . . -

'

Union Electric Membership Corp.
_

' Wake Electric Membership Corp. .
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- ~ Saluda River Electric Cooperative, Inc. Participants *
- .

, .

Blue Ridge Ilectric Cooperative, Inc.~ 2'
.

.

Broad River Electric Cooperative, Inc.
j Laurens Electric Cooperative, Inc. -

'
Little River Electfic Cooperative, Inc. .

i York Electric Cooperative, Inc. -
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NOTICES 12147- . *

l.

NATIOr AL ADVISORY COUNCIL ON shich bears the same ratio to t1 trve by |
ENVIRONMENTAL EDUCATION amount of funds to be reallotted j,

NItice of Public Meeting sum of the population wc!ghted ,)* .

,g capi'.a income of each of the S
i

*

i); Ndic3 is hereby given, pursuant to such region texcluding those . tor for e

section 10(a)(2) of the Federal Advisory from v.hich loan principalis witt [-
*

.

:ommittee Act. Public Law 33-163, that bears to the sum of the po- ator for ,

%) nut meeting of the full membership weighted by per capita income o C''8 8 5-*

>f th) Nati:nal Advisory Council on En- States iexcluding those Stat e desic.ronmental Education will be held com* which loan principal is Mtl (37 FR ,"encing et 7:30 p.m. on Thursday MaY Such computations will be base .

7.1973. et the YMCA Insulon I4dge in latest available published data *
-

P.nes Park Colo. Advisory Council mem- Bureau of the Census. Ne"n't .ers will participate in an environmental 2.The States in each region (- 1966).)
*

rducation master planning workshop at those States from which loan
Lh? sami location. May 16-18.1973. is withdrawn) will be ranked it of April

('.Th3 National Advisory Council on En- each such State's population wt
rironmtntal Education is established per capita income a, Jr., )imdir section 3tc)ili of the Environ * 3. Applications for loans and loan

*

,teting Regionar aun ...strator.'
,,

pnntal Education Act Public Law 91- guarantees will be solleited by each re-
IFR Doc.73-0116 Fl!ed 5-8-73:8:45 am]>16). The Council is establisned to ad- gional oSce from the States in such

e th2 Crmmissioner of Education on region s excluding those States from ,

2 raview of the administration and op- which loan principal is withdrawn) for DEPARTMENT OF TRANSPORTATION , -

,

rati:n cf programs relating m the ad* loans or loan guarantees with respect to Office of the Secretaryministrattin of the act. (a) projects ior construction or moderni-
.

Tha meeting of hae Council shall be zation of outpatient facilities, and (b) ASSOCIATE ADMINISTRATOR FOR
bpen to th? public. Records shall be kept projects for modermzation (including TRAFFIC SAFETY PROGRAMS
hi all proceedings and shall be available replacement) of other facilitier 'or the Delegation of Authority
por public inspection at the 05ce of En- treatment of ambulatory patic w. such

By authority vested in me by rection *

Wironmental Education. located in room as outpatient and emergency cepart-
9(e) of the Department of Transporta- '

'124. Reporters Building. Seventh and D ments of general hospitals. Such applica- *
tion Act iPublic Law 89-670. 9(e) . Octo-Btreets SW., Wmxhington, D.C. tions'shall be submitted through the re-

spective State agencies, in accordance. ber 15.1966. 80 Stat. 944: 49 U.S.C.165i 'Slgned at Washington. D.C., on May 4 (e)) effective immediately and until fur- .
with State pla.ns, at such time as the Sec- ,,

1973.. ther notice.I hereby delegate to James E. 'Q.

WAI.Tra Bocer, retary shau prescribe. Wilson. Associate Administrator for i

Director. 4. To the ex, tent that loan principal is Trame Safety Programs of the National ',
'

Optes of Environmental Education. available for each region the Secretary Highway Traf5c Safety Administration.
will approve, prior to July 1.1973, ap- -! nedons Mehsly dMated 6 the[FB Doc.73-9193 Filed 3-8-73;8:45 azel Dlications submittid in accordance with
paragraph-3 above which meet .the re .*'Q'g*[a[e3 5'51s'trYt$ |

'

q '

Office of the Secretary quirements of'the applicable statute T42 . . L
. U.S.C. 291 et seq.1 and regulations (42 Issued in Washington. D.C on May 7.

MEDICAL FACILITY CONSTRUCTION CFR part 53).
,3(a). CLAtTDE S. BRMEcAa.

-1973.
,'

Rrtlotment of Amounts for Loans and (a) Ap911 cations in category ,

Loan Guarantees from each State in order of such State's Secretary of Transportation.
populati n/per capita income ranking ar- |FR Doc.73-9321 T11ed 5-8-73;8:45 mm]In stec:rdance with part B of title VI

of th? Public Health Service Act (42 determined , pursuant to paragraph 2
above.W.S.C. 291k-q) the Secretary of Health, . A ,OMIC ENERGY COMMISSION '

Appucations in r ;egory 3fb)Education and Welfare in fiscal year
from each State in. order of such State's [ Dockets Nos. 50-413A. 50-414A] ' . .1971 ellotted among the States $500 mil- 'po o pita ine res u11on cf principal of loans to be made or DUKE POWER CD.determined pursuant to paragraph 2 r

guarantee;1 by the Secretary for the con-
abme- otice of Receipt of Attorney Gerieral'sstruction and modermzauon of haspitals

.+ . Advice and Time for Filing of Petitionsand other medical facilities. Such allot- Dated May 3.1973. . .' - To Intervene on Antitrust Matters 7
-

2nents cre available for obligation by the '

CAseAa W. Wasacza.Etates through June 30, 1973. except The Commission has received. pur-
th:1. purusant to section 622(b) of the .

Secrefary- suant .o section 105c of the Atomic
Act (42. U.S.C. 2311tb)), amounta re- [FR Doc.73-9217 Filed 5-8-73:8:45 mm] Energy Act of 1954, as amended. the iol-

,

maining unobligated by any State after lowing advi e from the Attorney General %

Bune 30.1972 may. with the consent of DE'PARTMENT OF HOUSING AND
. m hav. requested our movice pursuant
I the U ted States. dated May 1,1973:

such Utate, be reallotted * on such basis URBAN DEVELOPMENT .to the pronstons or seetton 105 of the Atomic ima the Secretary deems equitable and . -

consistent with the purposes" of such IDocket No. D-73-2321 F.nergy Act of 1954. 68 Stat. 919. 42 U.S.C. ?

titl2 VI. 2o11-2296 as recentir amended by Pubito
ACTING REGIONAL. ADMINISTRATOR

Accordingly, notice is hereby given Law 91-560. 84 Stat.1472 (Dec.19.1970). in
'*Desi nation regard to sne above-etted appiscanon.,that. in order , to achieve the max 1 E

A desertption of the applicant. Its histort
mum benefit fro n the authertzed princi- The employees appotnted to the follow- and structure. conduct with respect to |

pel cmount available. amounts previ- ing positions in region IV (Atlanta) are smatter systems and our conclusions basea i

ously allitted to each State for fiscal year hereby designated to serve as Acting Re- thereon was transmitted to you on .suvust 2. 1
*

1971 ior which no c6mmitment fr a loan gional Admimstrator, region IV. dunng 1971. tn connection with your request for
ior loan guarantee has been glade will. the absence of the Regional Adnunis, our advice on Duke Power Co/s appitettion
| with th] consent of such States. be w:th- trator, with all the powers. functions. to operate or ~e umts i. 2. ano .. .trc
: drawn and reallotted to other States and duties redelegated or asstened to the [,',*,*M a Ed$ s be u'

"
n

'which have a need therefor as follows: Regional Adnumstrator, provided that .nerean sna founa them equsny appateatte to
.

1. Each of the 10 regions of the De- no employee is authonzed to sesve as Duke Power Co/s appst:stion to construet tta
.rtment of Health. Education. and Acting Regional Administrator unless all 11eoutre Nuclesr Station. units 1 and 2. AEC

./elfare will be allocated an amount other employees whose titles precede his cockets Nos. Sb369A and 50-370A on Sep-
i

.
'

'
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NOTICES I

U1)S. ,

tamber 2d.1971. For your convenience we at. total genersting capacity of 6.743.789 kW rate design. with the possible effect of per-
tach copws. conusting of about 5.630.C00 kW of steam petuattng the market allocation effected by

Powsr'from the Cstswys units is co; pro- capacit y. 860 000 kW of .htdroc;ectric gen- the earlier prow;.t;ons. Wholesa;e customers
.oosed to be snarietes q.anesy. but at is erstan:: capacatv and relatively smaller of Duke are now mak. tag substantially taas
:o be acted to applicant's Itaterrated system amounts of gas turDane espacity,and internal claun }o the Teders! Power Commissiort. J

mais tbs power from the Oconee at.d *.kGuire combustion capacitv. Its 1970 s3 stem pest before the Tederal Power Cornmission docae
ultts. Appliesnt's answers to the Attctney denund was 6.284.000 kW. Of this, soproxi- No. E 7557. Duke denses that its wnosesth
Oentral's questions indicate an estimated mately 700.000 kW was supplied to 58 inde- rate cesan has this efect or us inststutes!

- Lted coat for the Catawba units and 3660- pentletal distributton sisterns serving at re- with this 3.ntent.
,

clat>d bulk transmtsason at S47.34 per kilo- tatt in the general area desenbed above. Whue its earlier rates schedules had other
wrtt per year #6.7G1 m1114/tWhl as comoored Duke s many eeneratt 4 ?tations are inte- features which rnay have been anticompett.

with S34.30 perluovatt per year (4.37 maus/ grated f ato a single bulk poser supply system tire. Its present schedules contaan a feature

kWh) far its McGuire units and 12G.75 per by a ht;h voltage trnnamassion network of ratcheted demand. which could serve *

' kilowr.tt per year (3.83 mins.kWhl :or the which locludes 1.535 circuit m!!es of 230 kV, efectarely to discourste installation of*

Ocznee units. Production expenses are esti- 5.1:10 etrcuit males of 100 hv. and 2.501 cir. Enermal ;enerating capacity by 1*: wnolesale
' mates ta eses!ste to 2.25 mills /k?/h as ecm- cult miles of 44 kV. Its total h!gh voltage customers. lack of any pro-asion for reserve *tranzmtssion as of December 31.1970, was sharing could also serve to discourage entry

parea with the 1.95 m1Hs4.Wh esttmated for
'Ocnnse r,nd alcGuire. .

9.481 circuit m7es. It la also vertically inte- into self generation.

T.scspt for the somewhat increased costs grated. distributing electric power at retail Duke claims it has never refused a proposal
, for these units the facts upon which our throughout most of this area. It presently to coordinate. On the other hand. at takes j
~ advies regardine the Catawba unit.s must be operates over 43.000 pole muss of dastnbu- the somewhat confl.!ctine position that *1 .

bIsed t.re identleal to those stated in our tion lines, abould it coordinate with any actunt or ** 1
I11ttars en the earlier apo11 cations. We note Due's bulk power supply system is fur. potential competitor. Its survival woued be e.

ther interconnected and coordinated with threatened because of the tax and financinethat cht.nges in foss!! fuel supplies appear
to Lncrsaae the importance of nuclear power otner major systems on its per:phery. These advantager enjoyed by many of *he smsl:er

include ht;h voltage t es to the American systems in its area which are municipallygentration as a source of bu*k power :upply. .

Ws thtrefore recommend that a hearing IIcetne Power System through Appalachian owried, or which are bor*owers from the *Power Co. on its north. to Carolina Power k Rural Electria:ation Admitustration. At
be bild to determine wnether' the 11censee',s Ilght on the east. to South Carolina Electne present it retuses to coordinate its nuclearproposed act vities under the subject Ilcens .s oss on the south, and to the Southern generation expansion prograin with r.:ne* will cr*ste or maintaLn a situssion locon.
a1 stent with the polities of the antstrust :aws. System on the southwest through Gecrgia municipa!!tles, proposed Interveners herein.

Section 2.'!!6 of your Commisa:cn's rules of Power Co., and n!so ties sith projects of the whien. tnsa to participate in that prcgrsm
Southeabtern Power Administration on the by purchasing an interes.t in or power suppitpractices appears to permit consottdation og Sr.aannah River. It is also interconnected fron. the Oconee units. Such a purchaseproceedings in certain circumstances. We be- .

WD Tadkin. Inc an industrial power could serve to gtte them ownership and11ews y2u may r.nd those circumstances exist suppl,,e benee contml over a portion of their bulkwith respect to proceedings in connection
with ths McCutre. Oconee, and Catswas Mismar awn smem power supply costa.
tpplications. Duke's early bane was in the develooment A group entitled Electric Power In Caro. .

of water powers on the Catawes and Wateree linas (EPIC) which is proposed and under
.)Any person whose interest may be af- Rivers which are in the Santee Basin se the study by a number of munie pals and co. 's

fected by. this proceeding may, pur:uant Carounas. It soon added steam generation operatives in the Caro 11nas also destres to
to | 2.714 of the Commission 5 rules of eh!ch it intecrated with its hydrogeneratton coordinate its power supply plans and opera. '-

practic2.10 CFR part 2. Ee a peti: ion for by high voltage trmmission uses. Its evolu. tions with those of Duke. Duke sporesmen
hav3 to inte*vene and request a hearing tion can be traced through a series of sma!. have reportedly st.ated publicly that they

' ***** * ** **d " " * * " " " * * * ' ' * ' * * * * * ' ' " * "id'*'"'**'**'*'"******************-a the ar.titrurJ. /,.;;*.* f.! *.*Z M**-
tem with enc for the jotat meestne of,ti:n. Petitions for leave to intervene and . e:ect of providing it contret over many of

he water powers in the area. At aboggt the emergency load needs as it does with other i

requests for heanng shall be Ced on or same tune, a stmalar company called South. electric sptems. There were indlestions tha*
befgre June 8.1D73. either (1) by delivery ern Puenc Ututtles Co was oeveleping along Duke might uttilze its substantial resources *

to the AEC Public Document Room at paranel lines out operating extensive retan in a legislatsve campaign and before regu;a. -

1717 H Etreet NW Wadineton. D.C. or distnbutton properties. and the interests of tory and fudicial tnbunsts to frus:rste .

(2) by mail or telegram addressed to the these companies were nrst closely associated EPIC's entry into the power business. y.vt.
Secretary U.S. Atomic Energy Commis. and then completely joined. . dence armatable to us.tends to todtemte that
sun. Washington, D.C. 20545, attention: Duke now own? or controts substanttany on oceanon Duke has bluntly urned North
Chief. Public Proceedings Branch. all the water powers in its area. Since Dume Caronna municipal electne systems that the .

, , .

owns virtuany all of the water power proj. escru and funcs that the latter could ex. .'
For the Atomic Energy Committion. ects on economicany attractive sites in tu pend in seekine ret tet before regulatore i *

*
area, other elecinc entitaes seeking entry into agencies would be everwhelmed by Duse's .

j Asa m BnA m M . bulk power supply cannot resort to hydro. resources and resistance. *

| Chief. Ofice of Antifrust and electne producuon which can be economi. An electric power system's refusals to deal
Indemnity, Directorate of cany de, eloped as isoisted projects not and its dealing on discriminatory terms with *

Licensing, requiring interconnection with other gen. sts retan competitors is conduct that mer .

ersting sources. well fan withm the purview of section 2 o'spew,,,, g , Duke also owns and controls au high volt. the Sherman Act as discussed an greater ce.

| Accus"r 2.1971. age transmisston in the area, and owns or tan an our recent letters to you on the appts..

T&u have twquested our advice pursuant to controls substantially an thermal generation entions of Virgmas Electnc & Power Compans
* the provtmaons of section 105 of the Atomac in the same area. Hence, it has the market ( AEC dockets Nos. So-338A and 50-339A) and .!
Energy Act of 1954, 63 Stat. 919. 42 U.S.C. power to grant or deny secess to coordina. Southern California Edison Company t AEC 1

'3011 *296 as recently amended by Pubne Law ston whien :s essentist for a competitive dockets Nos. So-361-A and So-363-A) *
*S1-600, 34 Stat.1472 (Dec.19.19701, in re- thermal bulk power supply in today's power g o, gg,,,,,

gard to the above.cated appitcation. economy. This is spelled, out in some detail *

in our letter of June 28.1971 regarding Con. As a result of the foregoing. we concluded
N sumerv Power Co. that the facts revealed by our prettmanarv ]

study of the Instant application andleste
'

Applicant is one of the major electric ut111 wrtcows"rnrvE copUc"r
ties in the eastern United States. I am ad. . substantial questions regarding the appat.

.!vtsed that Ita electric system serves the Prom almost its inception. Southera Power cant's activities and probable . acrtyttm
'

Piedmont Caronnas. In an area about too Co.'s and Duse's contracts contained marret unner the beense which would t.ees to be *

males wide and 250 nules long. extending anocations which anocated lareer customers rescited by a hearing before your Commes.
2 rom Virgtnts on spe northeast to Georeia on to Duke. Duke ciasms thene allocations never ston. When we informed Duke that our au. i

th? southwest, having a total ares of about resulted in precluding its purchasers in bulk vice to the Comzrinssion would be to that f
30.000 mt* and servtne a population of from selling to any customer, and in !?ovem. edect. Duke, although denving that tts tota =
thout 3.300.000. Its total manets as of Decem- ber 1964. remcwed the prortssons from s!! Its duct had contravened antitrust princapace.
ber 31,1970, exceeded 51% bliltua. Its elec. rates schedules Cled with the Federn1 Power represented to us that it will hencerorth ano J
trit operating revenues for 1970 were s386.- Comrrussion. see docket. No. E-7122. 23 PPC stsel' out to interconnect and coordtM.e

'

138.0C0. Its total utusty plant exceeoed 82 524. 32 PPC 594 G964) and 32 PPC 1*53. with EPIC and any other entattes where 'ne
tuuon before deprectauon ana its net uuttty Shortly theremiter, on Jan.1.1965. Duke poss.btittles Ior interconnection and cosstat*
plant was 31.608.677.000. In 1970. Et had a Aled changed rate achedulee modifytng sta nation exist. However. this uncertaking dur

. : -

:. .

..
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NOTICES 12110

'ncludz til the kinds et coordinatisn [ Docket No. So-3o91 And the applicants in their re9ective re-iet
.nica Du .e has h*rauf tre carried out witn sponses to the amended petition. In ad-v

gasr s12ctric sistems in the southess. .. dation, the Board will reqmre that tile
-

. . cut:t exclude osas ownership of oconee Notice of Evideritiary Hearing Before netittoner further clartly and .*pe:1:y in
Q', "*", g"",* *g3 e]',,g ,f,[.f,$ n Atomic Safety and Licenavng Board " greater de:sti the casts for the contest.P* * "

y maae in the electrte power anuustry. In the matter of Maine Yanket Atomic uons proposed.'

ely, et the cost of new power supply. Power Co. 8%faina Ynnkea .tomy Porter Accordlagly. a S*eebl Prehenrfne
synit, Duhe has made power sales train new WoM docxet .No. ou-m. Conference shall be neta on .i::v .u.
eniss at ntw unts costs in the past. It now Pursuant to agreement among the 1973, at une C:eveland City Hati, i,aw
sdvises t. hts it has changed its potacy in this parties and the Board. an evtdentiary ' Council Chambers. second Soor. 601
h .hearm;in this esse will be held on Frt. Lakestde Avenue, _Clevabnd. Ohio 44114a tt e w en sn I at n r

' presetag ter coordination with Duke may it. day. 3f av 11.19'3. commencing at 9:30 commencmg at 9:20 a.m. iocar n:.ne.
sett hm enticompetture impitestions. a.m.,locas ume in suite 500. Postal Rate It is so ordered. *

WJ thtrefore recommend that a hearing Commission. 2000 L Street NW., Wash- '

be Bild to determine whether the lleensee's ington, D.C. 20:58. Issued at Washington. D.C., this 4th -
,

proposed activities under the license wit! day of May 1973.
,t is so ordered. ~create or trsintain a situation inconsistent a

The Atomic Safety and Licensing -; with the poltetes of the antitrust laws. . Issued at Washington. D.C this 4th Board.
F.8'czaeusz H day of May 1973. . JOHN B. FARM AXIDes.. .

- Serrrasasn 29.1971. ' The Atomic Safety and L! censing
' *

Chnirman. <
Tou b&T3 requested our adttee pursuant to Board. [ Fit Doc.73-9154 Fped,5-4-73:8:45 aml "

.

tan provistins of section to5 of the Atatnte Jou.N B.FAutAKIDEs. C
Enirgy Act er 1T,54. c5 Stat. 919, 42 U.S.C. gr8'#*8"-
sott-220s as recent:y amended by rubtie CIVIL AERONAUTICS BOARD

?!.aw 91-s40. 84 Stat.1473 .Dec.19.1970). En [FR Doc.73-9135 Filed 5-4.-73:8:45 amj
[ Docket 23333: Order 73-5-81 tregard to the above etted a;.ptication.

A description of the appucant. Its history INTERNATIONAL AIR TRANSPORT
any structure, conduct w.th respect to IDocket No. 50-3481 ASSOCIATION
smallie systems and our conclusions based

OLEDO EDlSOM CO. AND ' CLEVELAND Order Relating to Specific Commoditythireon was recently transmitted to you in
e:nnuttra with your request for our advice ELECTRIC ILLtlMINATING CO. Rates '

. on Duks Power Co/s app!! cation, to operat* Notice and Order for Special Prehearing . An agreement has been aled with the
[ 28 270. E So 28i. 'bv Conference Before Atomic Saferj and Board pursuant to secuan 412(a) of theo c Ucensing Board Federal Aviation Act of 1958 (the Act) ,

tence ws ettach a copy.
Power from the a!cGuire units is not pro- In the matter of the Toledo Edison Co. and part 061 of the Board's economic

posed to be marketed separately. but it is to and the Cleveland Electric Illuminating regulations, between various air carrters. y
be added to. applicant's inter-sted system as Co. Davis-Bene Nuclear PoTer Station) foreign air carriers, and other carriers
as the powsr from the oconee unt.s. App 11 docket No. M-346. embodied in the resolutions of Traf5c

In our mentorandum and order dated Conference 3 of the In:ernational Alttonsin ate an esti ted axed c rthWeoutre units and associated butx trans. 'Isrch 30. IM3. we held that the petition Transport Association eIATA) . and!

mission r,s $34.10 per kW per year i4.87 mt!!s/ to intervene Aled by Mrs. Evelyn Steb. adopted pursuant to the provisions of
bins, for the Coalition inr Safn Non im Resolution 590 dealing with spec 1Sc com-

( 9n) as compared to 328.75 oer tw oer wear4 mms / swat tcr the C,:once unita. Tne Power. failed to meet the requirements or momty rates. ,

~ duction expense estimated for the units secticn 2.714 of the Commission's rule:. The agreement names additional spe-
(in both applications was the asme: 1.95 of practice.3 Irs.Stebbins was tranted an ciSc commodity rates. as set forth below.
i anuts/kWti. Fac6pt for ne hIgner axed additional 20 days within which to re. refecting a reducuon from general cargo
..!a ta submit a petition in conformance with rates: and was scopted pursuant to un. "

p w our adv re staan
McGuire units must be based are identlest said requirements relating to the envi. protested notices to the carners an

hto those ststed in our letter on the ear!!er ronmental matters covered by appendir promulgated in ,an IATA letter dated
April 25,1973. ,t.pptu:stion. We note that a number of North D to part 50. . *

.
r

i Carolina muntespals who expressed their in- By letter dated April 16,1973. Mrs. Spectac commodity -
terest in antitrust issues concerntng the Stebbins submitted an amended petition frem #o. msenprios and rate

. units express identical. Interests
to intervene. Both the applicants, and 0o05.. Foodstufts including spices and

'~

W thIrefore recommend that a hearing be staff have responded. While the petition. beversges. 14.0 U K. pen
|

",3 * Mght Soo kg.I hild ta dittrunne whether the lleensee's pro. as amended, attempts to comply with the . P
,' posed activities under the subject lacense witi requirements of I 2.714, it is still vague. -

13.00 U.K. pence impproximstetr
create or matntain a situation inconsistent unclear and ambiguous. Nevertheless. the

.. 33.s U.S. eentsi per kg. mint-
,

with ths polletes of the antitrust laws. Board. mindful of the fact that Mrs. mum weight 1000 kg.,

Section 2.718 of your commission's rules of Stebbins is without benent of counsel. . _. From sydney to Pago Pago.
practices appears to termit consolidation of and recognizing that the failure to com-
proceedings in certain enreumstances. we be. Pursuant to authonty duly delegated
liese you may and those circumstances exist ply may stem from a misunderstanding
with respect to proceedings in connection on the part of the proposed intervenors by the Board in the Board's regulations,14 CFR 335.14. it is not fatind that thewith ths atcoutre and oconee ap.nuestions. as to the facts needed to meet the re- A

IF1t ' Doc.73-9114 Ftted 5-8-73:8:45 ami
Sturements of section 2.714. has decided subject agreement is adverse to the pub *

lic interest or in violanon of the Act,
to hold a Special Prehearing Conference
to clarify add resolve the matter, provided that approval is subject to the #-

a Applicant's conduct of consistently op. condition hereutalter ordered.
posing cppiteations M och,er utttt ties for The Board hereby directs the parties Accordingly, it is ordered. That: 'usproject 11cznses and its atteged threats to en. to appear at a Special Prenesnng Con. Agreement CAB 23652 be and hereby '*

sage in utensive uctrauon to block such ference as noted below to discuss for the
is approved. provided that approval shat!pro}ects could with evidence of other con * beneSt of the Board, ,

*
not constitute approval of the spec:*.c; cuct constitute proof of intent to untswtuity

(1) The interests of .he proposed commodity desenption contained therein _monopolin even it much of tne former con. .

f Curt is itsett protected.from prosectition by intervenors. for purposes of tariff publicatio n pro- _S

for, ) Their contentions and basis there-
. ths nrst amendment. United Mine workers (2 vided further that tanff filmgs shall be -

et Amarten v. Pennington et at 3a1 U.S. 657 marked to become erfective on not less .- -870 in. 3 (1964). A pattern of vexattous litt. (3) Such other matters as may aid in than 30 days' notice from the date of
sittta may form part of conduct prescrited ,

the disposition of this proceeding. aling,ty tas antitruss laws. see Truexing tra.
tim.ted v. calttornia stator Transpors co The propmed intervenors should be Persons entitled to petition the Board'
'

F. 2d 754 (CA 9.1970) cert. granted June fully prepared to respond to the observa. for review of this order, pursuant to the, j

* ,

7t. tions an<1 objections noted by the staf Board's regulations.14 CFR 385.50. may , ,
*'
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I- Duas PowEn GOMPANY-
.-

'

LEGAL DEEA.HTMENT .
. - . .

P. O. Box 2178 |
~

-

,.

GTT ART OTTE, N. G. 28242 i j-
.

!
~wiw*w . oaion April 26, 1974

~ " '' " '''" " i
.

)-a muu.. . ....m eou u6

- -

. . .

The Honorable Thomas E. Kauper
Assistant Attorney General
Antitrust Division
Department of Justice.

Room 3109 '|
Washington, D. C. 20530 '

<
.

Re: Oconee Nuclear Station
(Units 1, 2 & -3)', AEC Docket -

Nos. 50-269A, 50-270A, 50-287A;
,

McGuir'e Nuclear Station, 1

(Units 1 & 2) , AEC Docket
Nos. 50-369A and 50-370A;

'

Catawba N clear Station, Iu -

(Units 1 & 2), AEC Docket.
'

Nos. 50-413A and 50-414A.
.

~
'

( Dear Mr. Kauper: ?
- -

,
,

.
1

I enclose herewith a Statement of Commitments
on behalf of Duke | Power Company. The statement of these
commitments reflecting Duke's policies is the product of'

i recent discussions with attorneys of the Antitrust Division
~

and of the Atomic Energy. Commission staff.
|

. In AEC licensing proceedings involving the
! Oconee, McGuire and Catawb_a plants,-the Department of

Justice is contending that activities under these_ licenses
would maintain a situation inconsistent with the antitrust -

laws.. Duke Power ~ Company has denied, and continues to deny,
.all of the allegations made by the- Department of Justice,
the AEC staff, and the .intervenors in those proceedings
in support of the ' claimed 'need for license conditions, and
Duke reserves.the~right to assert such denial'in.these
proceedings or in any- other -proceeding or forum. Specifically,

.

Dt2ke denies that a situation inconsistent with the antitrust
;

,
laws.would be maintained or would be created by..the issuance
of licenses _ for the Oconee, McGuire or Catawba plants.- Duke-;

l- further denies that1any; conditions to the licenses are necessary.

.

O



p 1..
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,
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*
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..

'- - Page 2*
,,

~~
.

,'' The.'Bonorable. Thomas E. Kauper
., -

( ,

]
.

J However, Duke feels that it is in the public *

interest., and in Duke's own interest, to terminate these
~

' proceedings promptly so that licenses for these plants,,
'

'

particu,larly the Catawba plant, can be issued without
,

delay. Duke has been informed that the Department of
,

Justice is willing to withdraw its recommendation that
hearings be held on the need for antitrust related con- .!

,

ditions if the attached commitments stating Duke's policies. '
.

are made conditions t' the Oconee, McGuire and Catawba
licenses. '

',

, Accordingly, ' Duke is illing to accept these
commitments as conditions to the licenses to be issued
by the Atomic Energy Commission for Duke's oconee,
McGuire, and Catawba plants. Duke reserves the right to

~ oppose the imposition of any different or additional
conditions. All of the commitments mar'e by Duke are '- ,.

contained in the attachment to this letter.
C

Sincerely y~ours, -

( -

1 -.
,

'

- W' liam H. Grigg
-

s -
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ATTACHMENT TO LETTER DATED APRIL 26, 1974
.

~~

o
. FROM WILLIAM H. GRIGG TO THOMAS E. KAUPER.

.
<( .

'-

STATEMENT OF COMMITMENTS
'

. .

-

, Applicant makes the commitments contained herein,'
recognizing that bulk power supply arrangements between "

neighboring entities normally tend to serve the public interest.;
.

.-

In addition, where there are net benefits to all participants,
-

such arrangements also serve the best interests of each of the''
-

o

participants. Among the benefits of such transactions are, '

'
'

increased electric s.ystem reliability, a reduction in the c6st
of electric power, and minimization of the environmental effects.

.

of the production and sale of electricity. . 9
-

-.

Any particular bulk power supply ' transaction may
,

,
-

afford greater benefits to on.e participant than. to another. '.,

The benefits realized by a small system may -be proportionately"
-

greater than those realized by a larger system. The relative
benefits to be derived by the parties from a proposed trans-_

-

' action,
however, should not be controlling upon a decision

with respect to the desirability of participuting in the| 7
!|

transaction. Accordingly, Applicant will enter into proposed.
bulk power transactions of the types hereinafter described

which, on balance, provide net benefits to'Applic~ ant.
,

.There
j

are net benefits in a transaction.if Applicant recovers the cost
I

'

'

of the transaction (as defined in 11(d) hereof) and thenais no
demonstrable net detriment to Applicant arising from thati

! transaction. .

.

i .

. _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ - - - - - - - - - ~^
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1. As used herein: .._
,

-
,

' (
,,

~

(a) " Bulk Power" means electric power and anya. .

~ .
.

-
.

attendant energy, supplied or made available at
.

|2 -
' transmission or sub-transmission voltage by one -

,

'

' electric system to another. _,

(b) " Neighboring Entity" means a private or
'

public corporation, a governmental agency or authority,
a , ,

.

a municipality, a cooperative, or a lawful associa-
-

. .

~ tion of any of the foregoing owning or operating,

or' proposing to own or operate, facilities for the .

generation and transmission of electricity which meets .

each of the following criteria: (1) its exis' ting 3

or proposed f acilities are economically and technically
-

<
( feasible of interconnection With those of the

~

Applicant and (2) with the exception of mun.icipalities, '
c'ooperatives, governmental agencies or authorities,

and associations,it is, or upon commencement of opera-

.
tions will be, a public utility and subject to regula- .

. -

tion with respect to rates and service under the , ,

'

laws of North Carolina or South Carolina or under <

.

the Federal Power Act; provided, however, that as to

associations, each member of-such association is

either a public utility as discussed in this clause
(2) or a municipality, a cooperative or a govern-.

,

mental agency or authority.
.

e

e

e

-- - __
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(c) Where the phrase " neighboring eptity" is intended
__

,

'

..
to. include entities engaging or proposing t,o engage

.

- only in the distribution of electricity, this is
-2 ,

.

i.ndicated by adding the phrase " including distribution
.

systems." .

..

-

. (d) " Cost" means any appropriate operating and -

-

maintenance expenses, together with all other costs ,
,

-

.

.

.
including a reasonable -return on Applicant's invest-

. ment, which are reasonably ~ allocable to a transaction.
.

However, no value shall be included for loss of

revenues due to the loss of any wholesale or ' retail \
-

.

customer as a result of any , transaction hereafter
.

,

. .

(' described. -
_

;,

.

2. (a) Applicant will interconnect and cdordinate re-

serves by means of the sale and exchange of emergency ,

and scheduled maintenance bulk power with any
'

' neighboring entity (ies) , when there are net benefits

to each party, on terms that will provide for all of

Applicant's properly assignable costs as may 'be .

determined by the Federal Powe$ Commission and con-

sistent with such cost assignment will allow the

other party the fullest possible benefits of such
.

coordination. .

.

. g

.

9

-- - -

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ .___-__ _ . _ _ . _ _
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(b)- ' Emergency service and/or scheduled maintenancef' '

*

' --
. ..

_
.

service to be provided by each party will be. ,

~ ' ~

furnished to the fullest extent available from the'

.

3 supplying party and desired by the party in need.
.

'

.

Applicant and each party will provide to the other
'

.

,

, emergency service and/or scheduled maintenance
.

4

service if and when available from its own generation ~

-

' ~
'

. - and, in accordance with recognized industry practice, - -

'
-

.
. . .

from generation of others to the extent it can do so

without. impairing service to its customers, including .

other electric systems to whom it has firm commit-
'

. .
-

ments. -
~

,

"
' -

.

'

r (c) Each party to a reserve _ coordination arrange-s... -

i :
'

ment *will establish its own reserve criteria, but in -

.

! - no-event shall the minimum installed reserve on each,

~

system be l'ess than 15% , calculated as a percentage.

.

of estimated peak load responsibility. Either party,

if it has, or has firmly planned, installed reserves
-

'

in excess of the amount called for by_ its own reserve
. criterion, will offer any such excess as may in fact be

'

available at the time for which.it is sought and for such

period as the selling party shall determine for' purchase
. -

in accordance with reasonable industry practice by. the0 .

,

other ' party to meet such other party's own reserve ' require-
.

The parties will provide such amounts o'f sp' inning rement.

serve as may be adequate to avoid the imposition of unreasc

able demands on the other party (ies)- in meeting the
_- _ _ - . __. _ _
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.' .. ..,
- . '

' . , .
. normal contingencies'of operatin'g its (their) .

- t 4
.

f
__

- system (s ) . However, in no circumstances shall such
t- . .

spinning reserve requirement exceed the installed 7
J

~
, '

-

; '

reserve requirement.''

(d) Interconnections will not be limited to low
'

s. j

voltages when higher voltages :are available from 1
.

Applicant's installed facilities in the area where .

_

interconnection is desired. and when the proposed
.

'

arrangement is found to~ be technically and economically

feasible.
~ ;-

I-

! .-
1 t.

^
j .(e) Interconnection and. reserve coordination, ,

! . .
-

*

. agreements will not embody provisions which impose-*

( .
. .

-

limitations upon the use or tesale of power and.
,

'

energy sold or exchanged pursuant to the agreement.
'

,

' Further, such arrangements will not prohibit tJuei
. _

:

participants from entering into other interconnection -

;

and coordination arrangements, but may include.-

.

' .."
appropriate provisions to assure'that (i) Applicant4 -

|

| receives adequate notice of such additional inter- '

,.
,

. connection or coordination, (ii) the parties will
'

i

jointly consider and agree upon such measures, if .

. any, as are reasonably necessary to protect the relia- I
:
'

~ <4.

bility of the interconnected systems and to ' prevent j

i
undue burdens from being imposed on any system, and !

-

d,
;

'
.

& -j

.

.)
_ _ _. __ .-. ._ _ , . . _ _ . - - .
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(iii) Applicant will be fully compedsated for its__

,

_ costs. , Reasonable industry practi'ce.as developed

1.. , . in the area from time .to time will satisfy this -

. '

,

provision.
,

..

.

3. Applicant currently has on file, and may hereafter 2
*

file, with the Federal . Power. Commission contracts
- '-

with neighboring entity (ies) providing for the sale .

- -

'. and exchange of short-Eerm power and energy, limited
~

-
'

term power and energy, economy energy, non-displace-

ment energy, and emergency capacity and energy.
.

Applicant will enter into contracts providing for
.

~

..

the same or for like transactions with any neighboring -

(. entity on' terms which enable kpplicant to recover the '

,

' full costs allocable to such transaction.
-

..
.

'

4. Applicant currently sells capacity and energy in ' ,I_

bulk on a full requirements basis to several entities
.

,

engaging in the distribution of electric power at re-
i tail. In addition, Applicant supplies electricity

.

directly to ultimate- users in a number of municipalities.
i,Should any'such entity (ies) or municipality (ies).
;

desire to.become'a neighboring entity as defined in '
i
, .

!
/

Paragraph 1(b) hereof (either alone or thro' ugh combination, -

t-

with others), Applicant will assist in facilitating the
!.

l
*

.

k
.

!
- - . , _
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.

]~- n'ecessary transition through the sale of ' artialp

requirements firm power and. energy to the extent
i.,: that, except for such transition, Applicant would

'
-

'

otherwise be supplying. firm power and energy. The -

provision of such firm partial requirements service
._ ,

shall be under such rates, terms,and cond'tionsi
~

as shall be found by the Federal Power Commission to *,

.

provide for the r'ecove~ry of Applicant's costs.,

Applicant will sell capacity and energy in bulk on,

.

-

a full requirements basis to any municipality currently
- e.

served by Applicant when s<uch municipality' lawfully '.

~ .

engages in the distribution of electric power at retail.
. , , - .

( -
- . :,' 5. -- -...(a) Applicant will facilitiate the exchange of electric I-

.

,_

power in bulk in wholesale transactions over its trans2'
.

-
.

mission facilities (1-) between or among two or more.. ,

j neighboring entities including distribution systems with
.

-
,

'

' which it is interconnected or may be interconnected in _,

the future, and (2) between any such entity (ies) and

, any other electric system engaging in bulk power ~suppiy,

between whose facilities Applicant's transmission lines

and other transmission lines would form a continuous
electric path, provided that permission to utilize such.

other transmission lines has been obtained. Such
,

\

[
'

transaction shall be undertaken provided that the.
'

!
.

.

e

, _ _ _ _ . _ _ - . - - _ _ _ . _ _ , _. . _ _ .
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. particular transaction reasonably can be'accom-
.

modated by Applicant's transmission system from a
.

~

ci functional and technical standpoint and does not '

.

constitute the wheeling of power to a retail customer. ' -' -

.

Such transmission shall be on terms th' t fullya
..

'

compensate Applicant for its cost. Any entity (ies)

'

requesting such transmission arrangements shall give . -

reasonable notice of its ~ (thei4 schedule and require-.
,

'

ments.
.

, (b) Applicant will include in its planning and '
.

.

construction program sufficient transmission capacity

as required for the transactions referred to in sub-
=

t
- paragraph (a) of this paragraph,'provided-that (1)

. , ,

the neighboring entity (ies) gives Applicant suffi-
-

:
cient advance notice as may be necessary reasonably .,

to accommodate its (their) requirements from a
.

8

'

functional and technical staridpoint and (2) that

such entity (ies) fully co5pensates Applicant for its
| . < . c

cost. In carrying out this subparagraph (b), however,

Applicant shall n'ot be required to construct or add
!

transmission facilities which (a) will be of no i
4.

, demonstrable present or future benefit to Applicant,
,,

or (b) which could be constructed by the requesting |
|

entity (ies ) without duplicating any portion of. |.

. .

e

.

___ _ . _ _ _ _ _
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- . ,
. - . or (c) j.r. Applicant's existing transmission lines,

L ,
, *

.- .

which would jeopardize Applicant's ability to finance' .)-

- . :

. or construct on. reasonable terms facilities needed ;

. . -

'
*

to meet its own anticipated system requirements.
,

'Where regulatory or environmental approvals are .-

required for the constructio'n or addition.of trans- .;

~
'

mission facilities, needed for the transactions ;
.

. .
'

referred to in subparagraph (a) of this paragraph,
-

. .

- it shall be the respon5ibility of the entity (ies)

seeking th.e transaction to participate in obtaining .

such approvals, including sharing in the cost thereof.
,

:-

_
. 4

'

6. To increase the possibility of achieving greater *

~
'

reliability and economy of electric generation and
. (...

~

e -

-

. ,

transmission facilities,' Applicant will discuss load
,

.,
,

' projections and system ' development plans with any
:--

, .

! neighboring ' entity'(ies ) . - . -
'

) -

.

'

7. When Applicant's plans for future nuclear generating-

-units (for which application will ,hereafter be made'

to the Atomic Energy Commission) have reached the .
.

stage of serious planning, but before firm decisions
'

have been made as to the size and. desired completion
i

date of the proposed nuclear units, Applicant will.

notify all neighboring entities including distribution
~

.

systems with peak loads smaller than Applicant's-

: .

,

.

'%

a
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5i that Applicant plans to construct such nuclear ''
;o

units. Neither the timing nor the information ~,
,

I'

provided need be such as to jeopardize obtaining . ,'-

,

Althe required site at the lowest possible post. .

. ,

'

8. The foregoing commitments shall be implemented in

a manner' consistent'with the provisions of the Federal
' '

Power Act and all other lawful local, state and
,

Federal regulation and authority. Nothing in.
,,

these commitments is intended to determine in -

,

advance the resolution of iss_ues which are properly
'

i .-
-

\ - raised at the Federal Pbwer dommission concerning *

-. .,
,

such commitments, including allocation of costs
-

.

'

or the rates to be' charged. Applicant will negotiate-

..

. :
- (including the execution of a continge'nt statement '

of intent) with respect to the foregoing cominit-

ments with any neighboring entity including-dis-
'

tribution systems where applicable engaging in or
'

proposing to engage in bulk power supply trans-

actions, but Applicant shall not be required ~to .

enter into any final arrangement prior to resolu-

tion of any substantial questions as to t.he law-

ful authority of an entity to engage in
.

.

. e
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.

the transactions. In addition, Applicant shallr: '
L.- ~ - ,, .

not'be obligated to enter into a given bulk power
.

^~

supply transaction if: (1) to'do so would violate,
'

~

1 or incapacitate it from performing, any existing lawful '

-

contracts it has with a third party; (2) there is
,

'

,

contemporaneously available to it a competing or
c

. -

.! (l
-

..

. alternative arrangement _ which ' affords it greater
.

,

i

benefits which would be mutually exclus;i.ve of such - -

~

arrangement; (3)'to do so~would adversely affect its,

system operations or the' reliability of power supply -

to its customers, or (4) if to do so would jeopardize
.

Applicant's ' ability to finance or construct on
,

reasonable terms facilities needed to meet ,its own . .

(- anticipatedsystemrequirementh. '

-
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1, . - April 26, 1974
~,,

& '

|

.- I
-

. .,

Howard K. Shapar, Esquire ,

I Associate General Counsel
U. S. Atomic Energy Comission .!

: Washington, D . C. 20545 -

,.

i Re: Duke Power Company - .

Oconee Units 1, 2 and 3, |
' ~

*

McGuire. Nuclear Station Units 1 and 2 ,-

Cat =ha--Nuclear Station, Units 1 and $ ; ''
>

AEC Docket Nos. 50-269A, 270A, 287A, 369A,'

i370A, 413A and 414A;
_

'
.

Department of Justice File Nos. 60-415-27, '

33 and.64 ,,

1 ~

I

-
.?
w.

Dear Mr. Shapar: ' . '
'

This constitute's a supplemental letter of advice con-
'

'

|_(- cerning the captioned nuclear power plant license applica-
- tions as to which our advice twas requested by the Atomic

Energy Commission pursuant to the provisions of Section 105 .,

i- of the Atomic Energy Act, as amended. In letters dated
' ' August 2, 1971, September 29, 1971, and May 1, 1973,
|'. respectively, we . recommended to the Commission that antitrust

hearings be held on the Oconee, McGuire, and Catawba appli-- 7I

cations. i
,

As you know the consolidated hearing on the Oconee
| and McGuire applications is scheduled to .begin May 15, 1974.

In recent- weeks, the parties to that proceeding have _under-
taken serious discussions concerning resolution of antitrust

!
.

questions raised by the Oconee, McGuire and Catawba applica s.
-

tions.. As a result of these' discussions, the Applicant has'

, - informed the Department by letter of. April 26, 1974, of its
willingness to accept the' statement of commitments enclosed;

in that letter.as conditions to its licenses for the Oconee,
McGuire and' Catawba nuclear plants. Applicant's letter ~and,

| the commitments are attached hereto.
.

.
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- Given Applicant's undertaking to accept these commit- '

|,3
"

ments as license conditions', the Department now believes i-

2~ ' '
antitrust hearings will not be necessary with regard to the.

Oconee, McGuire and Catawba license applications. We there- '

.

fore withdraw our previous letters of advice concerning those .

three applications and recommend that appropriate steps be .

taken.to terminate the scheduled antitrust proceedings
.

- -

thereon. "

~

Sincerely yours,
'

. ,

e
- * [-.

THOMAS E. KAUPER
, ,

Assistant Attorney Ge eral ,

Antitrust Division
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