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Charleston, South Carolina 29412

Dear Mr. Guild:

Your request for reevaluaticn of my finding of no significant antitrust
changes with respect to the Catawba Unit No. 1 Operating License Application
has been received.

Although my finding of no significant antitrust changes was with respect
to Unit No. 1, the interest of your client, the Palmetto Alliance, Inc.,
and the supporting data for reevaluation concerns Unit No. 2. Your
client opposes the participation of Piedmont Municipal Power Agency
(PMPA) in Unit No. 2. Since PMPA is not participating in Unit No. 1 and
the Unit No. 2 antitrust analysis has not yet started, please resubmit
your request for reevaluation at a later date.

In view of your interest in the matter, we are enclosing a copy of the
staff's analysis for Unit No. 1 and will keep you apprised of significant
staff actions for Unit No. 2. If you do not agree with my findings for
Unit No. 2, you may request a reevaluation of that finding.

Sincerely,

Original Sagued by
H. R Denten

Harold R. Denton, Director
Office of Nuclear Reactor Regulation

Enclosure: As stated

Retyped in Vollmer's office 5/18/84
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CATAWBA NUCLEAR STATION, UNIT 1 :

DUKE POWER COMPANY, SALUDA RIVER ELECTRIC CONPERATIVE, INC.
AND NORTH CAROLINA ELECTRIé MEMBERSHIP CORPORATION
DOCKET NO. 50-:13A

FINDING OF NO SIGNIFICANT ANTITRUST CHANGES




CONTENTS

I, Introduction
| Geographic Area of Review and Applicant Systems

A. Duke Power Company
B. Saluda River Electric Cooperative, Inc.
C. North Carolina Electric Membership Corporation

III. The Construction Pemit Antitrust Review

A. Department of Justice Advice Letters
B. Petitions to Intervene
C. License Conditions

Iv. Changes Since the Construction Permit Review

A. Changes Conforming to Licerse Conditions
B. PRequests for Wholesale Power
C. Other Changes

V. Summary and Conclusion
Appendicies

A. Duke Power Service Area Map

B. North Carolina Electric Membershio Corporation Participants

C. Members of Saluda River Electric Cooperative '

D. Department of Justice Advice Letters Re Duke Power
Company's Oconee, McGuire and Catawba Nuclear Plants

E. Letter From William Grigg to Thomas Kauper, dated

April 26, 1974; Re Licensina Commitments by Nuke Power Companv

F. Antitrust License Conditions Attached to Oconee, McGuire and
Catawba Permits
G. Supplemental Department of Justice Advice Letter, dated
April 26, 1974; Re Withdrawing Previous Advice Letters
Recommending Hearings



I. Introduction

Prospective operating licensees are not required to undergo formal anti-
trust reviews unless the NRC staff has made the determination that there
have been "significant changes" in the liéensee's activities or propesed
activities subsequent to the review by the Attorney General and the
Commission at the construction permit (CP) stage.* Concentration on
changes in the applicant's activities since the previous review process
expedites the review and focuses attention on areas of possible competitive

conflict heretofore not analyzed by the Attorney General or the NRC Staff,

2 " " * ok
The Commission in Summer  has provided the staff with a set of criteria to

be used in making the significant change determination for prospective

operating license (OL) applicants:

"The statute contemplates that the change or chanaes,
(1) have occurred since the previous antitrust review
of the licensees; (2) are reasonably attributable to

the licensees; and (3) have antitrust implications

that would most likely warrant some Commission remedy.“**'

Section 105¢(2) of the Atomic Energy Act, as amended.

Virgil C. Summer Nuclear Station, Unit 1, Docket No. 50-395A,
June 26, 1981, 13 NRC 862 (1981).

Ibid,

ok w



To warrant an affirmative.significant change finding, i.e., to trigger a
formal OL antitrust review, the particular change(s) must meet all three
of these criteria. Staff has documented several “changes" in its analysis
of the Catawba OL application that warrant analysis under Summer., Wowever,
staff has determined that none of the documented changes meets al! three
Summer criteria and consequently is not recommending a formal 0L antitrust

review,

To view the significant change analysis in its proper perspective, it is
helpful to first review the applicant systems associated with the Catawba
Nuclear Station as well as their interactions within a pertinent geographic
area., Using this data base and the initial construction permit antitrust
review as a benchmark, it is then possible to apply the.§ggggg criteria

to all changes attributable to the applicant(s) and determine which changes,

if any, are significant in an antitrust context.

[I. Geographic Area of Review and Applicant Systems

Unit 1 of the Catawba Nuclear Station (Catawba) is located in the north
central portion of South Carolina, approximately ten miles from Charlotte,
North Carolina. The relevant marketing area for power and energy (and
ancillary services) associated with Catawba encompasses most nf the states

of North and South Carolina, but is concentrated in what is termed the
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Piedmont area, i.e,, the area in whic? the incidence of any anti-
competitive practices associated with the activities of the Catawba
Applicants will have the greatest impact. This is the area in which
the three applicants scrve (or will serve once fatawba is operational)
and the area where the use of power and energy generated by the Catawba

Station will be most concentrated.

A. Duke Power Company

The company responsible for censtructing and operating Catawba, the lead
applicant, is Duke Power Company (Duke), headquartered in Charlotte,

North Carolina. Duke was the sole applicant when the construction pemit (CP)

application was tendered to the Commission in 1972,

Duke's service area, approximately two thirds of which lies in North
Carolina and the remainder in South Carolina, covers an area of almost:

20,000 square miles with an estimated population of four million people.'

Duke is a large, vertically integrated investor owned electric utility
company with extensive generation, transmission and distribution facilities
serving over a million customers. In 1980, Duke had generating capability
of approximately 12,000 MW, a'most 12,000 circuit miles of transmission
line (74% of which is rated at 100 Kv or more) and a winter peak load of
9,844 MW. Duke's operating revenues totalled $1.672 billion in 1980,




On July 1, 1980 Duke, acting as the lead applicant, filed in application
before the Commission to amend its construction permit by including two
new co-owners and co-applicants for Unit 1 of the Catawba Nuclear Station,
This amendment became effective on December 23, 1980 thereby including the
Saluda River Electric Cooperative, Inc. and the North Carolina Electric
Membership Corporation as co-applicants and co-owners for purposes of Com=

mission review.

B. Saluda River Electric Cooperative, Inc.

Saluda River Electric Cooperative, Inc. (Saluda River) is an electric ro-
operative which was incorporated under the laws of South Carolina on

November 21..1958. Saluda River (headquarterad in Laurens, South Carolina)
is composed of five member cooperatives, all of whom receive power and energy
from Duke through wholesale power contracts.‘ Essentially, Saluda River
members represent all of Duke's rural electric cooperative customers

located in South Carolina.

Saluda River does not own any generation or transmission facilities and is
a "paper" G & T at present." Once Catawba becomes operational, Saluda River
will own almost 19% (215 Mu)"' of the nuclear unit and will become a wholesale

supplier to fts member cooperatives.

o Saluda River mmbers are listed in Appendix A,
The combined peak demand of Saluda River's member coops amounted
to approximately 236 MW in 1979, (Saluda River is a generation and
transmission coop, 1.e., a GAT, as distinguished from those coops engaged
wsw S0lely in the distribution of energy at the retail level,)
Saluda River will own 18.75% of Catawha Unit 1 and 9.375% of the
ancillary support facilities,




C. North Carolina Electric !Mem.arship Corporavion

Under North Carolina statue, on Janaury 20, 1949, the North Carolina
’EIectric Membership Corporation (NCEMC) was incorporated as a cooperative
non-profit electric membership corporation. NCEMC is composed of twenty-
six member tooperatives, of which ten presently have wholesale power
contracts to receive power and energy from Duke. These ten members wiil
direc:ly participate and own approximately 56% (645 MW) of Catawba Unit 1*
and will be considered synonymous with NCEMC for purposes of this review.
Just s Saluda River represents all of Duke's coop customers in South
Car<1ina, NCEMC represents all of Duke's coop customers in Morth Cacelina.
NCEMC's combined peak demand for 1979 was approximately 640 MW. At present,
NCEMC does not own any generation facilities and its members are supplied at
wholesale by Duke, Virginia Electric & Power Co., Carolina Power & Light Co.
and Nantahala Fower & Light Co. In addition, NCEMC members receive small amounts

of hydio-electric allotments from the Southeastern Power Administration.

I11. The Construction Permit Antitrust Review

In order to make a "significant change" determination it is necessary to
have some benchmark from which toc measure change. A resume of the resu!ts
of the CP review should provide an adequaie framework in which changes, as

viewed under Summer, can be analyzed.

*NCE'IC will own 56.35% of Catawba Unit 1 and 28.12%% of the ancillary
support facilities. See Appendix B for a list of member participants.



Duke Power Company applied for a construction permit for the Catawba
station in July of 1972, Like all other non-grandfathered nuclear
applicants (applicants seeking CPs or OLs after the 1970 amendment
addressing antitrust issues), Duke had to undergo an antitrust review at
the CP stage to insure that its actitivies in connection with the construction
of the plant did not "create or maintain a situation inconsistent with the
antitrust laws" -- as specifically prescribed by Congress in Section 105¢

of the amended Atomic Energy Act of 1954,

At the time Duke tendered its CP application for Catawba, it had two
applications pending before the Commission: an application for an
operating license for the Oconee Statton,'Units 1, 2 and 3; and a CP
application for the McGuire Station, Units 1 and 2,* The Department of
Justice reviewed both applications and advised the Commission to hold an
antitrust hearing to determine whether or not Duke was engaged in g
activities that may create or maintain a situation inconsistent with

the antitrust laws. The Department reviewed the Catawba CP application

*Although both the CP and OL applications for Oconee were submitted to the
Commission prior to the 1970 amendment requiring antitrust review, Section
105¢(3) of the amendment provides for an antitrust review when "any person
who intervened or who sought by timely written notice to the Commission

to intervene," This Section was invoked in Oconee and as a result, the
Department of Justice issued an advir- letter to the Commission on

August 2, 1971,
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and issued an advice letter to the Commission dated May 1, 1973* also

recommending that the Commission hold a hearing,

A. Department of Justice Advice Letters

Although the Department of Justice's (D0OJ) three advice letters spanned a period
of almost three years, there seemed to be a common thread of alleged 1
anticompetitive conduct by the Duke waer Company expressed in each DOJ

review, as summed up in the Catawba advice letter:

“Except for the somewhat increased costs for these units,
the facts upon which our advice regarding the Catawba
units must be based are identical to those stated in our

letters on earlier applications."”

The picture portrayed by DOJ was that of Duke as a large vertically
integrated power supplier doing business primarily in the "Piedmont
Carolinas", with significant market ﬁower in the generation and
transmission of power and energy throughout the region, According

to the advice letters, Duke apparently abused its market power in its
dealings with or lack of dealings with smaller power entities in its

marketing area. The Department's list of chargeé included:

*See DOJ advice letters for Oconee dated August 2, 1971; McGuire dated
September 29, 1971; and Catawba all included as Appendix D.

-~



b)

c)

d)

f)

territorial market allocations by Duke and a neighboring

power entity, which allocated larger customers to Duke;

refusals to deal, coordinate services and interconnect

with neighboring entities;

development of restrictive rate schedules containing demand
ratchets that could “"serve effectively to discourage
installation of thermal generating capacity by its wholesale
customers";

lack of any provision for reserve sharing, thereby possibly

discouraging entry into self-generation;

refusals to share ownership or other types of participation

in Duke's nuclear facilities; and

the use of political and regulatory arenas in an attempt

to prohibit the formation of proposed municipal and

cooperative ventures into the electric power industry,




The apparent similarities in all three letters prompted DOJ to recommend one

consolidated hearing for all three of Duke Power's licensing applications,

B. Petitions to Intervene

During Lhe review process associated with all three of Duke's applications
discussed above, the Commission received petitions to intervene in each case.
During the Catawba CP proceeding, there were two petitions to intervene both
dated June 7, 1973, one by a group of Duke's wholesale municipal customers in
North Carolina and the other, a joint petition by Duke's wholesale cooperative
customers in North Carolina represented by the North Carolina Flectric

Membership Corporation,**

A1l of the municipal intervenors “are captive wholesale customers of ap-
plicant Duke" and the cooperative intervenors “depend totally, preponderantly

or substantially upon Duke for its wholesale supply."*** Generally, both

Comprised of the Cities of High Point, Lexington, Monroe, Shelby,
Albemarie and the Towns of Landis and Lincolnton, North Carolina.

** Comprising all but one of Duke's North Carolina Coop customers,

“Municipal™ Petition to Intervene, p. 3 and "Cooperative" Petition
to Intervene, p. 2, both dated June 7, 1973.
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sets of petitioners sought alternative means of supplying their power
requirements in an effort to lessen the market dominance of their
principal supplier, NDuke Power Cuo., Each requested that Duke's license

to construct Catawba,

"be denied or conditioned upon oprovision to petitioners
of opportunity to purchase a fair share of these facilities
and to be afforded such other rights as may be necessary to

*
prevent monopolization."

After extensive negotiations involving the Applicant, DOJ and the Com-
mission staff, Duke agreed to a set of licensing commitments that ef-
fectively resolved the concerns of anticompetitive conduct expressed by

DOJ in all three advice letters pertairing to Duke Power Co.**

Ibid, p. 5 and p. 6 respectively,

"™ Letter from William H. Grigq, Vice President Duke Power, to Thomas E.
Kauper, Assistant Attorney General, dated April 26, 1974, depicting
commitments to DOJ, is attached as Appendix E.
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C. License Conditions

The “commitments" provided by Duke Power Co. addressing various competitive
concerns by DOJ and the Commission staff were made formal license conditions
and attached to the McGuire and Catawba construction permits and the Nconee

operating licenses,

Generally, the license conditions provided the smaller power entities in
Duke's marketing area with viahle alternatives in power supply selection and

helped to ensure a more competitive process throughout the Piedmant Carolinas.

In a more narrow perspective, the licenge conditions addressed specific
concerns expressed throughout Duke's marketing area by various smaller
power entities. For example, the following types of power and services

have been made available to all neighboring entities:

a) ownership access was granted to the Catawba Nuclear

Station,
b) coordinatior of reserves and interconnections were provided for,

c) emergency service and/or scheduled maintenance servfce would be

provided,

See Appendix F for a complete listing of the license conditions.
**
"Neighboring entity" is rigidly defined in the commitments, but it
generally includes all power entities or potential power entities
that are "economically and technically feasible of interconnection
"



d) partial requirements firm power and energy would now be

available to more entities,

e) transmission services would be provided even if Duke is not

the power supplier (i.e., wheeling services), and

f) equal access was offered to power entities of all services provided

by the Applicant, as now (or in the future) filed under contract before

the Federal Energy Regulatory Commission,

As a result of the negotiated license conditions, the Department of Justice
withdrew its adyice letters in all three cases and recommended terminating
the antitrust proceedings which were triggered by the initial D0OJ advice
letter on August 2, 1971.*

In sum: Applicant, Duke Power Company, represents one of the largest
electric power entities serving in the states of North and South Carolina
and particularly in the Piedmont Carolinas. Duke is a vertically inteqrated
electric utility with extensive generation and transmission facilities sup-
plying wholesale and retail customers throughout its service area. Through
its high voltage interconnections with neighboring power systems, Duke is
able to coordinate its operations with the major power systems in the south-
eastern portion of the United States. Given these structural characteristics,

Duke has managed over the years to develop a significant degree of market

See Supplemental Advice Letter from the Department of Justice, dated
April 26, 1974 and attached as Appendix G,
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power in the electric power industry, particularly in the Piedmont Carolinas
relative to other electric entities buying or selling power and energy in

this area.

During the antitrust review associated with Duke's nuclear power plant
applications, it became apparent that Duke had developed a pattern of

dealing with smaller power entities in its service area that was anti-
competitive and resulted from Duke abusing its market power. Refusals

to coordinate with other power entities, demand ratcheted rate schedules

which tended to discourage entry into thermal generation by its wholesale
customers, lack of reserve sharing and refusing to offer access to its

nuclear plants were practices attributed to Duke Power Company prior to

and during the Commission's antitrust review process. Duke agreed to cease
these practices (while at the same time not admitting any quilt or wrong doing)
and was bound to do so by the set of license conditions attached to each of its
nuclear permiis -~ Oconee, McGuire and Catawba -- ultimately issued by the

Commission after the antitrust license conditions had been agreed upon by Nuke,

The Catawba construction permit antitrust review encompassed all of Nuke

Power Corpany's applications before the Commission. The negotiated license
conditions pre-empted formal litigation in all of the applications and enhanced
the competitive process among power entities in Duke's service area in large
part by providing smaller power entities more options in choosing sources of

optimal power supply for their customers.
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.

The Attorney General's supplemental advice letter of April 26, 1974
addressed the commitments agreed upon by Duke and recommended
attaching the commitments as licanse conditions to Nuke's Nconee,
McGuire and Catawba licenses and terminating the scheduled antitrust
proceedings for all three plants, On June 24, 1974, the Board approved this
settlement and ordered the commitments attached as license conditions to
the permits of all three Duke Power Co. plants. After further settlement
negotiations involving the intervening parties, the municipal and cooperative
intervenors accepted the settlement on March 31, 1975 and on August 7, 1975
Duke Power Co. was issued its construction permit thereby terminating

the Commission's CP review of the Catawba Nuclear Station.*

iIv. Changes Since the Construction Permit Review

The Commission's Regulatory Guide 9.3 for OL applicants requests data per=

taining to changed activities since the CP antitrust review:

"This Regulatory Guide identifies the type of information
that the Regulatory staff considers germane for a decision
as to whether a second antitrust review is required at the

operating license stage'.**

*Reviews were also conducted on the two new applicants, Saluda River and
NCEMC after the license conditions were attached to Duke's CP, however, the
primary thrust of the Commission's antitrust review process at the (P stage
for Catawba was completed with Duke's review which ended in 1975, (Justice
recommended no hearing in the S2luda River and NCEMC reviews.)

A%

Regulatory Guide 9.3, p.l



By letter dated March 31, 1981, Duke.Power Company, the principal applicant,
submitted its initial response to Reg. Guide 9.3, After follow-up inquiries

by the staff, Duke submitted additional data by letter dated May 24, 1982,

Two additional power entities, Saluda River Flectric Cooperative, Inc. and North
Carolina Electric Membership Corporation became cb-owners of Catawba since

Duke's initial 1981 data response and Duke, acting as agent for the new i
co-owners, included the new owners'initial 6.3 data response in conjunction with:

its 1982 supplementary response,

Although there are now three co-applicants applying for an ope)ating license
for Catawba, the changes that have taken place since the CP review for the

two new cooperative applicants have been insignificant from an antitrust

standpoint, Both Saluda River and NéEMC are wholesale customers of Duke and

will not become power suppliers until McGuire or Catawba becomes operational,
In evaluating significant changes, staff is most concerned with changes that
address an applicant's market power and an applicant's ability to affect

bulk power supply (i.e., generation and transmission). Consequently, the
significant change analysis for Catawba will primarily address the chanoed
activity attributed to Duke Power Co., i.e., of the t'ree applicants, Nuke

is the applicant most likely to possess market power.

A. Changes Conforming to License Conditions

Many of the changes which have occurred in the electric utility industry
in North and South Carolina since 1975 have resulted from extensive

negotiations (initiated during the Commission's CP antitrust review process)

between many different industry members including Duke Power, smaller municipal
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and cooperative systems and various governmental agencies. The fruits of these
negotiations have be:n realized by many of the :maller power systems throughout
the Piedmont Carolina area and have generally impacted favdrably upon the com-

petitive process in the area, For example:

1)  MNuclear Access - On February 6, 1981, Duke's coop customers

in South Carolina, representéd by Saluda Piver Flectric
Cooperative, Inc,, and Quke's coop customers in North Carolina,
represented by North Carolina Electric Membership Corporation,
became co-owners of Catawba Unit 1 with ownership shares of

18.75% and 56.25% respectively,

In addition, the North Carolina Municipal Power Agency #1, representing
Duke's North Carolina municipal customers, purchased 75% of

Unit 2 of the Catawba station on November 29, 1§78. Moreover,

the Piedmont Municipal Power Agency, representing Duke’s South

Carolina municipal customers, is presently negotiating with Duke

for the sale of the remaining interest in Unit 2, but no final

*
agreement of sale has been consummated to date.

According to Duke's supplemental 9.3 data response dated May 24,
1982, "The South Carolina Supreme Court issued its decision in
February, 1982, upholding the constitutionality of the
Tegislation authorizing the Piedmont Municipal Power

Agency (PMPA) to purchase a 25% interest in Unit No. 2

of the Catawba Nuclear Station. Favorable negotiations

are continuing on this matter,"
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At the time Catawba becomes commercially operational
(or if McGuire precedes Catawba operation'), the
North Carolina Electric Membership Corporation and the
Saluda River Electric Coop will both become wholesale
power suppliers meeting poqtions of their members'

power requirements heretofore supplied by Duke Power Co.

2) Transmission Services - Duke's cooperative and
municipal customers now have,-as a result of the
negotiated license conditions, access to Duke's
transmission system facilities. Transmission
agreements recently negotiated with the Piedmont
Municipal Power Agency pursuant to its purchase
of a portion of Unit 2 of the Catawba plant also
provide for delivery of po;er to Piedmont members

utilizing Duke's transmission facilities,

Implementation of the transmission licensing condition has
resulted in an increase in the wheeling capacity for
the Southeastern Power Authority over Duke's transmission

lines from 61.5 MW to 118.5 MW, effective December 20, 1981.

* "Through the McGuire reliability exchange agreement with Duke, NCEMC
[and Saluda River] will share the output of both Duke's McGuire
Nuclear Station and the Catawba Station, althouah it will only own a
portion of Catawba Unit 1 and Support Facilities. NCEMC land Saluda
River] will have the option of triggering the reliability exchange on
the previously scheduled commercial operation dates of each Catawba
Unit (Nov. 1, 1983 and May 1, 1985) thereby ensuring that it will
receive exchange entitlements irrespective of when gatawba actually
commences operation." Supplemental 9.3 data response dated, May 24,
1982, p. 2.
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Access to Duke's nuclear power plants and transmission system were

primary concerns raised by the intervening parties during the reviews of

Duke Power Company's Oconee OL review and the McGuire and Catawba CP reviews.
These concerns have essentially been met by the negotiated license conditions,
Changes in Duke's activities brought about by these conaitions have been noted
above and will continue to materialize as Duke's cooperative and municipal
customers become wholesale power suppliers beginning with the commercial

operation ov the McGuire and/or Catawba nuclear plants,

The granting of access to Duke's nuclear.power stations and its transmission
grid, provided smaller power systems in the Piedmont Carol‘nas with a viable
alternative means of power supply for their customers and enabled previously
captive wholesale customers of Duke to branch out and become wholesale suppliers
themselves, Although this changed aét1v1ty occurred subsequent to the CP
.antitrust review and was attributable to the applicant, the changes were

procompetitive in nature and warranted no Commission remedy,

B. Requests for Wholesale Power

Duke has received two requests for wholesale power service since the completion

of the Catawba CP review in 1975,

1) According to Duke's 9.3 data response, the Town of Camden,
South Carolina requested service from Nuke which led to a
meeting of Duke representatives and both the Camden Mayor

and City Manager on January 27, 1982, Duke responded to
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.
this request by informing “the town that it was unwilling to
provide service due to possible shortages of power in the
1990's when it is estimated that the Company will have
inadequate reserves and possibly even negative reserves.“'

The Town did not pursue its request after its January

meeting with Duke,

2) In January of 1979, Duke received a request from the
Town of Winnsboro, South Carolina for a tie-in to Duke's
system for the purpose of taking wholesale power from Duke,
Duke denied this request stating that the proposed tie

"would have placed an undue financial burden on Duke."
Moreover, Duke stated in its 9.3 response that,

“To meet its existing obligations, Duke was
already conmitted to a program of expansion
involving primarily baseload nuclear plants
which (1) require a regulatory lead time of
more than ten years, (2) have been embroiled
in regulatory delays, and (3) were constantly

faced with increased capital costs which makes

" Supplemental 9.3 response dated May 24, 1982, p. 5.
e 1 'do. Pe 4,



the Company's financial program difficult and
burdensome., For these reasons, Duke believed
that it would add to the burden of meeting load
growth in its present public service obligation
to take on any new requirements such as those

proposed by winnsboro.“'

The licensing conditions attached to Duke's nuclear penmifs provide for
access to its system (by neighboring entities) through many means, The
wholesale service requested by the Town of Winnsboro and the City of
Camden represents one mode of access to Duke's system that was explicitly
provided for by the license conditions. Duke's refusal to supply power
to these two systems represents a change in the applicant's proposed

activities since the CP review.

In Tight of Duke's willingness to take on new wholesale cooperative power
customers (see Section C), and extend its service area in the process, staff
was concerned with Duke's denial of service to the two South Carolina towns.
However, after additional inquiries to both Nuke and the towns in question, it

became apparent that Duke was attempting to reduce its capital cost expenditures
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during the current recessionary cycle and avoid taking on new loads that
required capital expenditures outside of its present public service obligation,
The towns in question have alternative sources of power available to them'

and do not disagree with Duke's reasons for denying their requests for

service,

Duke's refusal to provide service to two towns requesting wholesale service
occurred since the CP review, however, these refusals do not significantly

impair the competitive process in the relevant area and consequently do not
warrant a Commission remedy, [f these refusals were to continue and bhecome

part of a pattern that necessitated additional inquiry and eventually required
Commission remedy, the remedy would be determined in the context of a compliance
proceeding not an OL proceeding because the refusal pattern would be in violation

of existing Ticense conditions attached to Duke's Catawba construction permit,

'Elch town was about to renew its existing wholesale contract with
South Carolina Electric & Gas Co., which apparently precipitated
the search for new, lower cost suppliers,



C. Other Changes

Staff has also identified additional changes in Duke's activities since the CP

review that may appear to have an antitrust impact in the relevant area of study,

1) New Interconnections - Although Duke was required to interconnect

under the license conditions, Duke's new interconnections since

*
the CP review have been with neighboring investor owned systems
at 230 Kv and above -- i.e., not the type of system interconnections

that orginally necessitated inclusion of an "interconnection"

provision in the license cond1t10ns."

2) New Delivery Points - Additional delivery points to electric

cooperatives in Duke's service area have been established

since the CP review,

'Thcsc systems include: Georgia Power Co., Carolina Power & Light Co,,
and South Carolina Electric & Gas Co.

"Often. interconnections are required by smaller systems during the CP
-review procedure and are important in the systems' overall scheme of
alternative bulk power supply.
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3) New Wholesale Customers - Duke has contracted to serve the

Wake Electric Membership Corporation of Wake Forest, Morth
Carolina, effective March 21, 1977,

4) Changes in Duke's Service Area - The areas served by the new

delivery to Wake Electric Membership Corp. and an imminent
new delivery to Pee Dee Electric Membership Corp. are now
included in Duke's area of planning for generation and

transmission capacity.

5) Acquisitions or Mergers - Duke acquired the electric facilities of

the Town of Davidson, North Carolina on MNovember 20, 1975; the
facilities supplying the University of North Carolina (Chapel Hill)
on January 1, 1977; and the Cannon Mills distribution facilities in
Kannopolis, North Carolina on March 20, 1979,

These changes in Duke's activities since the CP review have reculted largely
from Duke's growth as an electric company since 1975, MNew interconnections
and delivery points to Duke's system generally increase reliability and
serviceability to existing and new customers, The addition of a new wholesale

cooperative customer and the concommitant broadening of service area does not



appear to be anticompetitive in that, Wake Electric Coop represents a relatively
small load (26MW) and 1s‘presently served by two other major bulk power .
suppliers (Carolina Power & Light and the Southeastern Power Administration),
Duke's three acquisitions of electric generating systems (or facilities) since
the CP review do not foreclose significant portions of tﬁe bulk power supply
market nor do these acquisitions appear to be part of a pattern or concerted
effort by Duke to eliminate significaﬁt numhers of smaller competing systems

serving in or adjacent to Duke's service area.

Although all of the above changes (Sections A-C) have occurred since the CP
review and are attributable to the lead applicant, none warrant Commission
antitrust remedy and consequently none satisfy the third Summer criterion,
in order for staff to make an affirmative >ignificant change recommendation,

all three Summer crtieria must be met by the change(s) in question,

V. Summary and Conclusion

The principal applicant, Drke Power Company, represents the largest power
system in the relevant marketing area, Additions of large baseload power
plants such as Catawba and necessary increases in attendent transmission

facilities accompanying large nuclear plants, generally tend to increase the

oversight or planning role of the larger systems in a particular marketing

area, 1.e., usually enhancing any existing market power of the system,




3y subjecting all nuclear applicants to an antitrust review at the CP staae,

the NRC via its Section 105c charge, prevents the economies associated with

large baseload nuclear plants from being captured by only the largest power
systems throughout the country, thereby thwartina increases in existing market
power. During the Catawba CP antitrust review, it became apparent that Duke
Power had been less than cooperative yith smaller power systems in its service Y
area and adjacent areas, Consequently, a set of antitrust license conditions

was attached t6 the Catawba construction permit (as well as the Oconee and
McGuire OLs) which was designed to implement greater coordination between .
Duke Power and smaller municipal and cooperative systems in the.relevant

area - thereby furthering the competitive process among all of the power

systems in the area, The economies associated with the Catawba nuclear

plant and those linked to Duke Power's integrated network of power supply

were subsequently made available to smaller systems in the area,

Staff has identified a number of changes that, (1) have occurred since

the construction permit antitrust review, and (2) are reasonably attributable
to the principal licensee, However, many of these chang: » are in conformance
with the construction permit antitrust license conditions and have had positive
performance effects on the availability of bulk power supply and on competition
in the area generally, Other changes which have occurred, have not had

significant negative antitrust implications that would likely warrant a

Commission remed/, and therefore do not warrant a significant change finding,
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Based upon the successful implementation of the CP license conditions
and the absence of any significant detrimental conduct or activity since
the CP review on the part of Duke Power Company, Saluda River Electric
Cooperative, Inc, or the Morth Carolina Electric Membership Corporation.
(licensees and co-applicants), staff recommends that no affirmative
significant change determination be made pursuant to the application for

an operating license for Unit 1 of the Catawba Nuclear Power Station.
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out Your Company

Power Company is an investor-owned electric utility
g approximately 1.3 milhon customers in North Carolina
south Carolina. The Company's service area encom-

s about 20,000 square miles through the Piedmont sec:
of the two states. Retall customers are served locally
gh 96 aistrict and branch offices.

dition 10 selling electricity directly 10 its own retail
mers, the Company sells bulk electricity 1o 55 major
1sale customers, pnmarnly municipal electnic systems
ural electnic cooperative systems.

During the 12 months ended Decernber 31, 1980, Nuke's
electric revenues were $1.7 billion, of which approximately
70 percent was dernved from sales in North Carolina and 30
percent from sales in South Carolina.

Duke Power has five active subsidianes — Crescent Land &
Timber Corp. (land management), Mill-Power Supply Com
pany (wholesale distributor of electrical equipment and pur-
chasing agent tor Duke). Eastover Land Company (coal pro-
perty management). Eastover Mining Company (coal mining),
and Western Fuel, Inc_ (exploration and development of
uranium ore deposits).
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North Carolina Electric Membership Corporation Participants

- Blue Ridge Electric Membership Corp.
Crescent Electric Membership Corp.
Davidson Electric Membership Corp.
Haywood Electric Membership Corp.

Pee Dee Electric Membership Corp.
Piedmont Electric Membership Corp.
Rutherford Electric Membership Corp.
Surry-Yadkin Electric Membership Corp.
Union Electric Membership Corp.

wWake Electric Membership Corp.
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Saluda River Electric Cooperative, Inc. Participants

Blue Ridge Electric Cooperative, Inc.
Broad River Electric Cooperative, Inc.
Laurens Electric Cooperative, Inc.
Little River Electric Cooperative, Inc.
York Electric Cooperative, Inc.
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NATIONAL ADVISORY COUNCIL ON
ENVIRONMENTAL EDUCATION

Notice of Public Meeting

Notize is hereby given, pursuant o
tion 10(a) «2) of the rederal Advisory
'ommuittee Act, Publiec Law 3263, that
he next meeting of the full membership
the National Advizory Council on En-
nmental Education will be held com-
cing at 7:30 p.m. on Thursday, Mav
%. 1973, at the YMCA Insuion Lodge in
eses Park, Colo. Advisory Council mem-
rs will participate in an environmental
ucation master planning workshop at
e same location. May 16-18, 1875,
The National Advisory Council on En-
nmental Education is established
der section 3(¢) (1) ol the Environ-
ental Education Act t(Public Law 8l-
16). The Council is establithed to ad-
the Commissioner o1 Education on
review of the administration and op-
tion of programs relating '» the ad-
tration of the act.

The meeting of the Council shall be
pen to the public. Records shall be kept
all proceedings and shall be availaole
public inspection at the Office of En-
mental Education. located in room
4. Reporters Building. Seventh and D
treets SW., Washington, D.C.

Signed at Washington, D.C., on May 4,

WaLTER BoGan,
Director,
Office of Environmental Education.

[FR Doc.73--9193 Filed 5-8-73:8:45 am|

Office of the Secretary
MEDICAL FACILITY TONSTRUCTION

Reallotment of Amounts for Loans and
Loan Guarantees

In accordance with part B of title VI
of the Public Health Service Act (42
US.C. 291k-q) the Secretary of Health,
Education, and Welfare in fiscal year
1971 allotted among the States £500 mil-
of principal of loans to be made or
teed by the Secretary for the con-
and modernuzav.on of hospitals
and other medical facilities. Such allot-
ments are available for obiigation by the
States through June 30, 1973. except
that, purusant to section 622(b) of the
Act (42 US.C. 2911tb)), amounts re-
maining unobligated by any Sctate after
June 30, 1972, may. with che consent of
such State, be reallotted “on such basis
as the Secretary deems equitable and
consistent with the purposes” of such
titie VL

Accordingly, notice is hereby given
that, in order to achieve the maxi-
mum benefit from the authorized princi-
pal amount available. amounts previ-
ously allotted to each State for fiscal year
1971 for which no commitment /~= a lnan
or loan guarantee has been riade will
with the consent of such States. be with-
drawn and reallotted to other States
which have a necd thereior as follows:

1. Each of the 10 regions of the De-

Jstment of Health, Education. and
Jeifare will be alincated an amount
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which bears the same ratio to t
amount of funds Lo de realiotts¢
sum of the population weighted
capita income of each of the S
such region texcluging twhose
from which loan principal is wit
bears to the sum of the po
weighted Ly per capita income ¢
States (excluding those Siat
which loan principal is w»iul
Such computations will be buse
latest available published data
Bureau of the Census.

2. The States in each region (
those States from which loan
is withdrawn) will be ranked i1
each such State's population wt
per capita income

3. Applications for loans and loan
guarantees will be solicited by each re-
gional olice f{rom the States in such
region ‘excludinz those States f{rom
which loan principal is withdrawn) for
loans or loan guarantees with respect o
(a) projects for construction or moderni-
zation of ourpatient facilities, and (b)
projects for modernization (including
replacement’ of other Jacilitier ‘or the
treatment of ambulatory patic. such
as outpatient and emergency aepart-
ments of general hospitals. Such applica-
tions shall be submitted through the re-
spective State agencies, in accordance.
with State plans, at such time as the Sec-
retary shall prescribe.

4. To the extent that loan principal is
available for each regicn. the Secretary
will approve, prior to July 1. 1973, ap-
plications submitted in accordance with
paragraph 3 abcve whicn meet the re-
quirements of the applicable statute 42
US.C. 291 et seq.) and regulations (42
CFR part 53).

(a) Apnlications in category 3(a).
from each State in order of such State's
population/per capita income ranking ar

determined _pursuant to paragraph 2
above. !

(b) Applications in egory 3/b),
from each State in.ords: such State's

population /per capita income ranking as
determined pursuant to paragraph 2
above.

Dated May 3, 1973.

CasPar W. WEINBERGER,
Secretary.

[FR Doc ﬂ-’!l'l Fled 5-8-73:8:45 am|

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. D-73-232)
ACTING REGIONAL ADMINISTRATOR

Designation

The employees appointed to the follow-
ing positions in region IV (Atlanta) are
hereby designated to serve as Acting Re-
gional Adminustrator, region IV, during
the absence of the Regional Admunis-
trator. with all the powers. functions,
and duties redelegated or assigned to the
Regonal Aamunustrator. provicded that
no employee is authornzed to se.ve as
Acting Regional Administrator unless all
other empioyees whose titles precede his

MAY
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srve by

Sor for

ator for

Crealt.

e desig-
(31T FR

ay 4. 1982
ment lne-
1966).)

of Apri

: R Jr.,
Acting Regionat AumnStrator,

[¥R Doc.73-8116 Flled 5-8-73.8:45am|)

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

ASSOCIATE ADMINISTRATOR FOR
TRAFFIC SAFETY PROGRAMS

Deiegation of Authority

By authority vested in me by rection
9(e) of the Department of Transporta=
tion Act (Public Law 89-670. 9(e), Octo-
ber 15, 1066, B0 Stat. 944: 49 US.C. 1657
(e)) effective immediately and until fur-
ther notice, I hereby delegate to James E,
Wilson. Associate Administrator for
Traffic Safety Programs cof the National
Highway Traffic Safety Administration.
’\u .\.nctiom prevxously delenud to the

o BReasa R S W8 W &S AMAAIAL m\\"

Mc Safety Administration.

Issued in Washington. D.C., un May T,
1973.
., CLaUDE S. BRINECAR,
Secretary of Transportation.

[FR Doc.73-8321 Flled 5-8-73:8:45 am|

AJOMIC ENERGY COMMISSION
[Dockets Nos. 50—413A. 50-414A]
DUKE POWER COC.

ice of Receipt of Attorney Genreral's
Advice and Time for Filing of Petitions
To intervene on Antitrust Matters

The Commission has received. pur-
suant «w section 105¢ of the Atomic
Energy Act of 1954, as amended, the fol-
lowing advice from the Attorney General
of the Uruted States, dated May 1, 1973:

You bave requested our advice pursuant
to the provisions of section 1035 of the Atomie
Energy Act of 1954, 68 Stat. 919, 42 USC.
2011-2296 as recently amended by Public
Law 91-560, 84 Stat. 1472 (Dec. 19. 1970), In
regard 1o the above-cited appiication.

A description of the applicant, its history
and structure, conduct with respect (o
smaller systems and our conclusions based
therson was transmitted o You on August I,
1971. wn connection with your request lor
our advice on Duke Power Co.s spplication
s units 1. 2 ang 3. \EC
dockets Nos. 50—.2..::\ FYEE)
We reaifirmed our Sodiuds and concludions
sherein and found them egualiy applicabie t0
Duke Power Co.'s applization 1o construc: 113
McQuire Nuciear Station. units ) and 2, AEC
dockets Nos. 50-368A and 50-JT0A on Sep-

9, 1973

"
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wmber 29. 1971. For your convenlesce we At~
tach copies.

Power from the Cliawba unils Is not pro-
Dosed Lo be MArdelel scosfsleiy. bDul it 1s
w0 be added to applicani’s lntegrated s siem
as is the power from the Oconee and J~Suire
units. Applicant’s answeri to the Atltcraey
Genperal's questions indicate an esyuumated

- flxed cost for the Catawba units and asso-
ciated bulk transmission at 34734 per kiio-
watt per vear (6 767 mils 'kWh) as compared
with $34.10 per kuowatt per rear (4.37 mills/
KkWh) for its McGuire inits and 326.75 per
kilowstt per vear (382 mulls kWh) lor the
Oconee units. Producilon expenses are estii-
mated to escalate to 2.25 mills/k™Wh as crme-
pared with the 195 mills KWh es:tmated for
Oconee and JcGuire. .

Except for the somewhat Increered costs
for these units, the [acts upon which our
sdvice regardine che Catawba units must Le
based are iJentical W Lhose stated In our
letters on the earlier apoiications. We note
that changes in fostil fuel suppliss appear
to increase the lmportance of Quc.ear power
generation as 3 source &f bulk power upRIY.

We therefore recomumend thal & Jearing
be held to determine wrether the licensee's
proposed activities under the subject license

‘will create or maintalp a situatioc Incob-
sistent with the polities of the antilrust laws.

Section 2.716 of your Commissicn's rules of
practices appears 10 permit consolldation of
proceedings in certaln circumstances. We be-
leve you may fnd those CUrCUMSIATNCES exist
with respect o proceedings in conlection
with the McGulre, Oconee, and Catawsa
spplications.

Any person whose interest may be af-
fected by this proceeding may. purtuant
to § 2.714 of the Commussion’s rules ol
practice, 10 CFR part 2, fle a petition for
Jeave to intervene anc request a hearing
ok this BLULrUSE SLucslis o2 =l SRS
tion. Petitions for leave to intervene and
requests for heanng shall be fled on or
before June & 1973. either (1) by delivery
to the AEC Public Document Room at
1717 H Street NW.. Washington, D.C., or
(2) by mail or telesgram addressed to the
Sccretary, U.S. Atomic Energy Commis-
ston, Washington, D.C. 20545, attenuion:
Chief, Public Proceedings Branch.

For the Atomic Energy Comumission.

ABRAHANM BRATTMAN,
Chief, Office of Antitrust and

Indemnity, Directorate of
©  Licensing.
Enciosvre 1

AvcursT 2, 1971

You have requested our advice pursuant w
the provisions of section 105 of ine Atomic
Energy Act of 1954, 68 Stat 919 42 USC.
2011-2296 as recently amended by Public Law
91-5680. B4 Stat. 1472 (Dec. 19. 1870), in re~
gard 10 the sbove-cited application.

APPLICANT

Applicant is one of the major electric utlll-
ties io the esstern United States. 1 am ad-
vised that !ts electric srstem serves the
Piedmont Carciinas. o an area about 100
miles wide and 260 mules long, exiending
from Virginia on the portheast to Georma on
the southwes: having & total area of about
20000 mi® and Serviog a popuiation oi
about 3.300 000 Its totai assets as of Decems
ber 31, 1970, exceeded 813 billica. Its elec~
tric opernting revenues [or 1970 were $J86.-
138.000. Its wotal utlity piant exceeded 32
bUlion before depreciation anad its Detl uulity
plant w=aa 31 €628677.000. 1o 1970, it had &

A - FEDERAL

NOTICES

total genersting capacity of 6743.789 kW
copsisuing of about 5630000 kW of steam
caparily, BOO GO0 kW of hvdrocieciric gep-
eralinI  earacity and relauvely smaller
AmmoULLS Of RAS turdine cadacity and internal
comidustion capecity. Its 1570 sysiem peak
denuand was 6.284.000 kW, Of this, spproxis
mately 700,000 k\V was supplied o 58 inde-
penceut Jisiribution sretems serving at re-
tail in the general area described above.

Duke s manyv generatine *iations are inte-
grateg ‘nw o single bulx power suppiy sTstem
by a Bigh voltage irazsmission network
wkhich iocludes 1,535 circu!l miles of 230 kV,
5.130 circuit miles of 100 EV, and 2.591 cir-
cuit miles of 44 kV. Its rotal high voltage
transmission as of December 31. 1970, was
9.481 circuit mies. It is alsn vertically inte-
grated. disiributing electric power at retall
throughout most of this area. It presently
operates over 43,000 pole miies of aisunbdu-
oo lizes,

Duie's dbulk power supnly system Is fur-
ther interconpected and coorainated with
ctoer major systems on its per:phery. These
include bigh voltage ties to the American
Elccinic Power System through Appalachian
Power Co. on its porth. o Carclina Power &
Light on the east, to South Carolina Eieciric
& Gns on the south. and to the Southern
System on the southiwest through Gecrzia
Power Co., and also ties ... projec:s of the
Southeastern Power Adminisiration on the
Szranpah River It s also interconnected
with Yadkin, Inc., an incustrial power
supply.

HISTORY AND STRUCTURE

Duke's esrly base was in the develooment
of waler powers on the Catawos and Wateree
Rivers which are in the Santee Basin wa the
Carolinas. It soon added sicam generation
which It integrated with its hydrogeneration
by high voltage transinission lines. Its evolu-
tion cen be traced throueh a series of amale
oemariane and muasehssar whisk hasd tha
eZect of providing it conirel over many of
the water powers in the area. At abot the
same tume a similar company called South-
ern Puplic Utilities Co.. was uevelcoping slong
parallel lines but operating extensive retal
aisiribution properties. and the interests of
these companies were Orit closely associated
and then completely joined. .

Duke now owns or coniliols substantially
all thbe water powers in its area. Since Duke
owns virtually all of the water power proj-
ects on economically atiractive sites in Its
ares, olher elecinc entities seeking eatry into
bulk power Supply cannot resor: to hydro-
eiectnc production which can be economl-
cally developed as isolated projscts not
requiring interconnection with other gen-
eraling sources, ,

Duke also owns and controls all high volt-
SZe transmission in the area, and owns or
controls subsiantially all thermal generation
in the same area. Hence. i has the cuarket
power 1o grant or deny access to coordina-
tion which s essential for s competitive
thermal bulk power surply io wdst s power
economy. This is spelled out in some detaul
in our Jetter of June 28, 1971, regurding Con-
sumers Power Co.

ANTICOMPETITIVE CONDUCT

Prom almost its inception. Southers Power
Co 's and Duke's coniracts contained market
aliocations which aliocated larver cusiomers
w Duke. Duke clauns these allocaiions never
resulted in preciuding 13 purchasers in bulk
{rom seling to any customer, and in Novem=
ber 1964, remcved the provisions from all its
rotes schedules fled with the Federa! Power
Commussion. ses docket No. E-T122. 20 F2C
524, 32 PPC 534 | 964) and 32 FPC 1253.
Shortly thereafter, on Jao. 1, 1965. Duke
fled changed male schsduies modifning ita
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rate design. with the possible eflect of pers
prruating the marzet alioeation effected by
the earlier provis.cns. Wholesa.e customers
of Duke are pov making sudsiantiallic this
clam jo the Federal Power Commission.
before the Fede.al Fower Comin:ssion docw '
No. E-7557. Duke denies thal I3 wiOieshy
rate Ocs.2n has thas efect of was instituted
with this wntent.

While its earller rates schedules had other
features which mav have been anticompetis
tive. its pretent schedules contain & /eature
ol ratcheted demand. which could serve
efeciively W discourage instaliation of
ihermal Zenerating capacity by (18 wnolesale
cusiomers. Lack of any pro~isior Ior reserve

sharing could also serve Lo @iscourage entry

into self generation.

Duke claims it has never refused a proposal
to coordinate. On the other hand. it takes
the somewhat conflicting position that
should it coordinate with any sctual or
potential competitor, its surnval wou.d be
threaiened beciuse of the ax and finsncing
agvantazer en)oved by many of the smaller
sTstems o 1tS area which are municipaliy
owmned, or whith are porrowers from :the
Rural Electrifization Acdminustration. At
present it retuses 1o coordinate its nuclear
generation evpansion program with nine
muzicipalities, proposed inierveners hereid.
which wIsh 10 participate in that pregram
DT purchasing an interest Lo or power suppiy
frorm ilhe Oconee units. Such a purchose
could serve to give them ownership and
bence control over a portion of thewr bulk
power supply costs.

A group entitied Electric Power In Caro-
linas (EPIC) which is proposed and under
study by & number of municipals and co-
operatives in the Carolinas also desires to
coordinate its power supply p.ans and cperas
tions with those of Duke Duke spokesmen
have reportediy stated publicly that they

WA d Anrrws Thive's intarsanmassine (s pme,

tem with EFIC for the loint meetng of.

emergency load needs as it does with other
eieciric systems. There were indications that
Duke mieht utilize its substantial resources
i3 a legislative campaign and befare regu.as
wry and ndicia! tnibunals 0 {ruscrase
EPIC's entrr intwo the power business. Evi.
dence available Lo us tends w indicate that
on occasion Duke has bluntiy varned Norh
Carolina municipal eleciric sTsiems that the
eforss and funas that the latter could ex-
pend In seeking reilef before regulatore
agencies would be coverwheimed by Duxes
resources and resistance.

AD electric power svsiem's refusals to deal
and its dealing on diSCrimiDAtoOry terms with
its retail competitors is coaduct that mav
well fall within the purview of section 2 of
the Sherman Act as discussed in greuter e
tail 40 Our recent letters to You on the appli-
cations of Virginia Electnc & Power Compan
{AEC dockets Nos. 50-338A and 50-339A) any
Southern California Edison Compant t1AEC
dockets Nos. 50-361-A and 50-362~A) .}

CONCLUSION

AS & result of the foregoing, we conciunded
that the facts revealed by our prelim:inary
study of the instant appilication indicate
substaptial questions regarding the appils
cant's asctivities and probabie acrivites
uncer the license =hich would need in Lo
resc ed DY & bearing before your Comnude
sion. When we informed Duke that our au-
vice to the Comrmission would be to thus
eftect. Duke, altlougb denving tBat its cou-
duct had coptiravened autitrust princCidDice.
represented to us that it will hencelorth Lwnd
itse!’ out to inierconnect and coorcinn.w
with EPIC and any other entities where 'n:
poss.bilities Ior interconnection ADd Cooruit
Dation exist. However, LLls underiaking udw*
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+nt include sll the kinds of coordination
anich Duke has beretofore carried out with
other electric sysfiems 1= the Southeast. b 33
sould exciude oin* ownersuip of Oconee
4nits and unit power :a.«s irom Ccouee on
.~ems under which unit power saleés are nor-
/ 'y made tn the electric power inyustry,

«ly, at the cost of new power suppiy.
while Duke has made power sales [romn Qew
ynits 8t New unit COLS Lo the past, it Zow
sdvises that it has changed I3 poiucy Lo this
regard. The fact that this change ia policy
comes at & time wnen small svstems are

ing lor coordination with Duke may it-
self have anticompetitive tmplications.

We therefore recommend that a hearsing
be held to determine whether the licensees
proposed activities under the license will
creats Or I alntaln a situation inconsistent
with the policies of the antitrust laws,

ENncrosTze II

Szrrramser 29, 1971,

You have requested our advice pursuant to
the provisions of section 103 of the Atomie
Energy Act of 1334, €3 Stat. 919, 42 US.C.
2011-2296 as recentir amenced by Public

‘Law 91-560, 84 Stat. 1472 (Dec. 19, 1970), in

‘mifs/kKWh. Exceot

regard to the above cited azplication.

A description of the applicant. its history
any structure, conduct withh respect o
smalley systems and our conclusions hased
thereon was recently transmitted o You In
connection with Your reques: for our advice
on Duke Power Co.'s application. to overate
Oconee Units 1, 2, and 3, AEC dockets Nos.
50-269, 50-270. and 50-287. For your conven-
ience we attach a coovy.

Power from the McGulre units Is not pro-
posed to be marketed separatelv. but it is to
be added to applicant's integrated system as
is the power from the Oconee unius. Appli-
cant’'s answers t0 the Attcroer General's
questions indicate an estimated fixed cost for
the McGuire units and associated bulk trans-
mission at 534.10 per kW per Tear (.87 mills/

“™i) as compared 0 $26.75 ver KW per vear

£ MIUS/ZWE) ISr e Clonee units. Thoe
»-~ducticn expense estimated for the units
in both applications =as the eame: 195
for *hAe hicvher fixed
charges estimated {or tue McGuire units, the
{3cs upon which our advice revarding the
McGuire units must be based are identical
to those stated (o our letter on the earlier
cgplization. We note that a number of North
Carolins municipals who expresred their in-
tersst in antitrust issues concerning the
Cluuew units express ‘dentical interests
hercia.

We therefore recommend that a hearing be
held to determune whether the licensee's pro-
posed activities under the subject license will
Create or maintain a situation incnnsistent
with the policies of the antitrust laws,

Section 2.716 of vour Commuission’'s rules of
practices appears to permit consolidation of
proceedings in certain circumstances. We be-
lleve you may find those circumstances exist
Wwith respect t0 proceedings Iin connection
with the McGuire and Oconee apnlications.

[FR Doc.73-9118 Plled 5-8-73:8:45 am|

1 Applicant's conduct of consistently op-
posing applications ~f other utuities for
project licenses and its alleged thrests to en-
gage in extensive litigation to Dblock such
projects could with evidencs of otlier con-
-duct constitute proof of intent to unlawfully
monopolize even if much of the {ormer con-
duct is itseif protected {rom prosecution by
the first amendment. United *‘ine Workers
of America v. Peanington et al., 381 U.S. 657,
870 fn. 3 (1864). A pattern of vexatious et
fation may form part of conduct proscribed
by the antitrusi laws. See Trucking Ua-
iim ted v. Callfornia Motor Transport Co..

P. 2d 756 (CA 9, 1970) cert. granted June
.
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/ [Docket No. 30-309)

MAINE YANKEE ATOMIC POWER CO.

Notice of Evidentiary MHearing Before
Atomic Safety and Licen<ing Board

In the matter of Maine Yankes Atomic
Power Co. (Al~ine Yankes Atomir Pover
Station docret No. su-Juy.

Pursuant to agreement amcng the
parties and the Board. an evidentiary
.heann: {n this case will be heid on Fn-
day, Jlav 11 1973 commencing at 9:30
a.m., Joca: ume in suite 300, Postal Rate
Commussion, 2000 L Street NW., Wash-
ington, D.C. 202§8.

il is so ordered.

Issued at Washington, D.C., this 4th
day of May 1973.

The Atomic Safety and Licensing
Board.

.fomc B. FARLAKIDES,
Chairman.

[FR Doc.T3-9155 Flled 5-8-73:8:45 am|

[Docket No. 50-346]

YOLEDO EDISOM CO. AND CLEVELAND
ELZCTRIC ILLUMINATING CO.

Notice ana Crder for Special Prehearing
Conference Before Atomic Safet, and
Licensing Board
In the matter of .he Toledo Edison Co.

and the Cieveland Electric Illuminating

Co. (Davis-Bes<e Nuclear Power Station)

docket No. 5¢-340.

In our memorandum and order dated
March 30, 1973, we held that the petition
t0 intervene filed by Mrs. Evelyn Steb-
bins. {or the Coalition for Safe Nurisar
Fower, faiied to mee: the requrements ot
secticn 2.714 of the Commussion's rule.
of practice. ¥Irs. Stebbins was granted an
additional 20 days within whnich w re-
sutrmit a petition in conformance with
said requirements relating to the envi-
ronmental matters covered by appendix
D to part 50. . .

By letter dated April 16. 1973, Mrs.
Stebbins submitted an amended petition
to intervene. Both the applicants and
stafl have responded. While the petition.
as amended, attempts to comply with the
requirements of § 2.714, it is still vague,
unciear and amboiguous. Nevertheless. the
Board. mindful of the fact that Mrs.
Stebbins is without benefit of counsel,
and recognizing that the failure to com-
»ly may stem Irom a musunderstanding
on the part of the proposed intervenors
as o the facts needed to meet the re-
qurements of section 2.714. has decided
to held a Special Prehearing Conference
to clarify and resolve the matter.

The Board herehy directs the parties
to appear at a Special Preneaning Con-
ference as noted Lelow to discuss for the
benefit of the Board:

(1) The Interests of
intervenors.

(2) Their contentions and basis there-
for.

(3) Such other matters as may aid in
the disposition of this proceeding.

The proposed intervenors should be
fully prepared to respond to the observa-
tions and objections noted by the stafd

the proposed
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and the applicants in thelr reenective re-
sponses to *he amended petition. In ad-
dition, the Board =il require that the
netitioner further clamiy and spesily in
greater detail the oasis for the contens
tions proposed.

Accorcirgily,

a Snerial Prekearing

Conierence shall be ne:d on ):ov oo
1973, at wie Cileveland City Hall, i

Council Chambers. second foor. 601

Laaeside Avenue, Clevnland, Oliio 44114,

commencing at 9:20 a.m. i0cu tine.

It is so ordered.

Issued at Washington. D.C., tuis 4th
day of May 1973.

The Atomic Safety and Licensing
Board.
: JOHN B. FARMAKIDES,

Chairman,
[PR Doc.73-9156 Filed 5-8-73:8:45 am)|

CIVIL AERONAUTICS BCARD
[Docket 23333; Order 73-5-8|

INTERNATIONAL AIR TRANSPCRT
ASSOCIATION

Order Relating to Specific Commaodity
Rates

An agreement has been flled with the
Board pursuant to section 412(a) of the
Federal Aviation Act of 1958 (the Act)
and part 261 of the Board's economic
regulations, between Valrious air carmners,
{oreign air carmers, and other carriers
embodied in the resolutions of Traffic
Conference 3 of the Internaticnal Ailr
Transport Association (IATA), and
adcpted pursuant to the provisions cf
Resolution 590 dealing with speciufic com=-
LIOUIlYy rates.

The agreement names additional spe-
cific commodity rates. as set forth below,
refiecting a reduction {rom general cargo
rates: and was acopted pursuant to un-
protested notices to the carmers and
promulgated in an IATA |etter dated
April 25, 1973. .

Specific commodity
i{tem No. Description and rate
000S5.... Foodstufls including spices and
— beverages., 1400 UK. pence
(approximateiy 36 4 U S, cents)
per kg. minimum weight 500 kg.
13.00 UK. pence (approximatelv
338 US. cents) per kg, muini-
mum weight 1000 ieg.
- - From Syamey o0 Pago Pago.

Pursuant to authority duly delegated
by the Board in the Board's regulations.
12 CFR 335.14, it is not found that the
subject agreement is acverse to the pub-
lic interest or in violatuion of the Act,
provided that approval is subject to the
condition hereinafter ordered.

Accordingly, it s ordered. That:

Agreement CAB 22652 be and hereby
is approved. provided that approvai shall
not constitute approval of ihe specift
commodity description contained theremn
for purposes of tariff publication; pro-
vided further that tanff flings shall be
marked to become efective on not less
than 30 days’ notice Irom the date of
flling.

Persons entitled to petition the Board
{or review of this order. pursuant to the,
Board's regulations, 14 CFR 185.50, may

9 1973
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. DuxeE PoweEr COMPANY
LEGAL DEPARTMENT
P. O. Box 2178
CaARLOTTE, N. C. 28242 Y

- w - - ' ] ’ (704) 374 ar. ;
B ntions - aomanes ementns April 26, 1974

The Honorable Thomas E. Kauper
Assistant Attorney General
Antitrust Division
. Department of Justice
Room 3109 -
Washington, D. C. 20530 |

Re: Oconee Nuclear Station ' .
(Units 1, 2 & 3), AEC Docket
Nos. 50-26%A, 50-270A, 50-287A;
McGuire Nuclear Station,
(Units 1 & 2), AEC Docket
Nos. 50-36%A and 50-370A:;
Catawba Nuclear Station, *
(Units 1 & 2), AEC Docket
Nos. 50-413A and 50-414A.

-

Dear Mr. Kauper: o -

I enclose herewith a Statement of Commitments
on behalf of Duke Power Company. The statement of these
commitments reflecting Duke's policies is the product of
recent discussions with attorneys of the Antitrust Division e
and of the Atomic Cnergy Commission staff.

In AEC licensing proceedings involving the
Oconee, McGuire and Catawba plants, the Department of
Justice is contending that activities under these licenses
would maintain a situation inconsistent with the antitrust
luws. Duke Power Company has denied, and continues to deny,
all of the allegations made by the Department of Justice,
the AEC staff, and the intervenors in those proceedings
in support of the claimed need for license conditions, and
Duke reserves the right to assert such denial in these
proceedings or in any other proceeding or forum. Specifically,
Duke denies that a situation inconsistent with the antitrust
laws would be maintained or would be created by the issuance
of licenses for the Oconee, McGuire or Catawba plants. Duke
further denies that any conditions to the licenses are necessary,
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The Honorable Thomas E. Kauper

However, Duke feels that it is in the public
interest, and in Duke's own interest, to terminate these
proceedings promptly so that licenses for these plants,
particularly the Catawba plant, can be issued without
delay. Duke has been informed that the Department of
Justice is willing to withdraw its recommendation that :
hearings be held on the need for antitrust related con- .
ditions if the attached commitments stating Duke's policies “

are made conditions t the Oconee, McGuire and Catawba
licenses. )

Accordingly, Duke is willing to accept these
commitments as conditions to the licenses to be issued
by the Atomic Energy Commissicn for Duke's Oconee,
McGuire, and Catawba plants. Duke reserves the right to
oppose the imposition of any different or additional -
conditions. All of the commitments mace by Duke are -
contained in the attachment to this letter.

, ' Sincerely yours,

William H. Grigg

WHG:cd



APPENDIX F




ATTACHMENT TO LETTER DATED APRIL 26, 1974
FROM WILLIAM H. GRIGG TO THOMAS E. KAUPER
, L
STATEMENT OF COMMITMENTS

Applicant makes the commitments contained herein, *
recognizing that bulk power supply arranéements between _
neighboring entities normally tend to serve the public ;nterest.
In addiéion, where there are net benefits to all participants,
such arrangements also serve the best interests of each of the .
participants. Among the benefits of such transactions afe
in~reased electric System reliability, a reduction in the cost
of electric power, and minimizatién of the environmental effects_
of the production ind sale of electricity. |

Any particular bulk power supply transaction may
afford greater benefits to one pafticipant than to another.

The benefits realized by a small system may be pProportionately’”
greater than those realized by a larger System. The relative
benefits to be dérived by the parties from a proposed trans-
action, however, should not be controlling upon a decision
with respect to the desirability of pParticipating in the
transaction. Accordingly, Applicant will enter into proposed
bulk power transactions of the types hereinafter descriﬁed
which, on balance, Provide net benefits to Applicant. There
are net benefits in a transaction .if Applicant recovers the cost
of the transaction (as defined in ¢1(4) hereof) and thewm is no
demonstrable net detriment to Applicant arising from that

transaction.



' .‘l

1. As used herein:

. L
(a) "Bulk Power" means electric power and any

attendant energy, supplied or made available at
transmission or sub-transmission voltage by one
electric system to another.

(b) "Neighboring Entity" means a private or

public corporation, a governmental agency Or authority,
a municipality, a cooperative, or a lawful associa-
tion of any of the foregéing owning or operating,
or'proposing to own or opérate, facilities for the
generation and transmission of electricity which meets
each of the following criteria: (1) its exigfing

or proposéd faciiities are economically and technically
feasible of interconnection %ith those of the
Applicant and (2) with the exception of municipalities,
éooperativeé, governmental agencies or authorities,

and associations, it is, or upon commencement of opera-
tions will be, a public utility and subject to regula-
tion with respect to rates and service under the

laws of North'cérolina or South Carolina or under

the Federal Power Act; provided, however, that as to
associations, each member'of such association is
either a public utility as discussed in this clause

(2) or a manicipality, a cooperative or.a govern-

mental agency or authority.



(c) 1G] ing eptity" is intended
to include entitiles ‘ or proposing to engage
only in the distribution c¢f electricity, this is

-

= ) tribution

indicated by adding the phrase "including dis

systems."

(d) "Cost" means any appropriate operating and
maintena expenses, together with all octher costs,
including a reasonable return on Applicant's invest-
ment, which are reasonably allocable to a transaction.
However, no value shall be included for loss of
revenues due tc the loss of any wholesale or retail

customer as a result of any transaction hereafter

described. : -

(a) Applicant will interconnect and coordinate re-

e

serves by means of the sale and exchi.nge of emergency

and scheduled maintenance bulk power with any

neighboring entity(ies), when there are net benefits
to each pa-ty, on terms that will provide for all of
Applicant's properly assignable costs as may be
determined by tlie Federal Powef Commission and con-
sistent with such cost assignment will allow the

other party the fullest possible benefits of such

coordination.




(b)‘ Emergency service and/or schedﬁ;ed maintenance
ser§ice to be provided by each party will be
furnished to the fullest extent avaiiable from the
supplyiig party and desired by the party in need.
Applicant and each party will provide to the other
emergency service and/or scheduled maintenance

service if and when available from its own generation

" and, in accordance with recognized industry practice, -

from generation of others to the extent it can do so
without impairing service to its customers, including
other electric systems to whom it has firm commit-

-

ments. .

(c) Each party to a reserve. coordination arrange-

ment will establish itszown reserve criteria, but in

no event shall the minimum installed réserve on each
system be less than 15%, calculated as a percentage

of estimated peak load responsibility. Either party,

if it has, or has firmly planned, installed reserves

in excess of the amount called.for by its own reserve
criterion, will offer any such excess as may in fact be
available at the time for which it is sought and for such

period as the selling party shall determine for purchase

"in accordance with reasonable industry practice by the

.
L

other party to meet such other party's own reserve reéuirc-

ment. The parties will provide such amounts of spinning re

serve as may be adegiate to aveoid the imposition of unrease

able demands on the other party(ies) in meeting the
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normal contingencies of operating iEs (their)
system(s). However, in no circumstances shall such
spinning reserve requirement exceed the installed

reserve requirement.

FUNNDSSISN ST g ——

(d) Interconnections will not be limited to low
voltages when higher voltages are available from s
Applicant's installed facilities in the area where

interconnection is desired and when the proposed

arrangement is found to be technically and economically

feasible.

-

(e) Interconnection and‘resérve coordination
- agreements will not embody provisions which impose'
limitations upon the use or %esale of power and
energy sold or exchanged pursuant to the agreement.
Further, such arrangements will not prohibit the
participants from entering into other interconnection .
and coordination arrangements, but may include
appropriate provisions to assure that (i) Applicant
receives adequate notice of such additional inter-
connection or coordination, (ii) the parties will
jointly consider and agree upon such measures, if é
. any, as are reasonably necessary to protect the relia-

oo
bility of the interconnected systems and to prevent

undue burdens from being imposed on any system, and



(iii) Applicant will be fully compeﬂsated for its
costs. .Reasonable industry practice. as developed
in the area from time to time will satisfy this

provision.

Applicant currently has on file, and may hereafter
file, with the Federal Power Commission contracts

with neighboring entity(ies) providing for the sale
and exchangé of short—térﬁ power and energy, limited
term power and energy, ecoﬁomy energy, non-displace-
ment energy, and emergency capacity and energy.
Applicant will enter into contracts providing for

the same or for like transactions with any neighboring

entity on terms which enable Applicant to recover the

" full costs allocable to such transaction.

- Applicant currently sells capacity and energy in

bulk on a full requirements basis to several entities
engaéing in the distribution of electric power at re-
tail. 1In addition, Applicant supplies electricity
directly to ultimate users in a number of municipalities.
Should any such entity(ies) or municipality (ies)

desire to become a neighboring entity as defined in

.Paragraph 1(b) hereof’(either alone or through combination

with others), Applicant will assist in facilitating the



-

’ L
necessary transition through the sale of partial

requirements firm power and energy to the extent

that, except for such transition, Applicant would
otherwise be supplying firm power and energy. The
provision of sucn firm partial requirements service

shall be under such rates, terms and conditions .
as shall be found by the Federal Power Commission to
provide for the recovery of Applicant's costs.
Agplicant will sell capacity and energy in bulk on

a full requirements basis to any municipality currently

served by Applicant when such municiﬁality lawfully

engages in the distribution of electric power at retail.

(a) Applicant will faéilfﬁiate the exchange of electric

power in bulk in wholesale transactions over its trans-

. mission facilities (1) between or among two or more

neighboring entities including distribution}systems with
which it is interconnected or may be interconnected in
the future, and (2) between any such entity(ies) and
any other electric system engaging in bulk power supply
between whose facilities Applicant's transmission lines
and other transmission lines would form a continuous
electric path, provided that permission to utilize such
other transmission lines has been obtained. Such

transaction shall be undertaken provided that the



L
particular transaction reasonably can be accom-

modated by Applicant's transmission system from a

functional and technical standpoint and does not

constitute the wheeling of power to a retail customer.

Such transmission shall bé on terms that fully
compensate Applicant for its cost. Any entity(ies)
requesting such transmission arrangements shall give
reasonablé notice of its (thein schedule and reguire-

ments.

(b) Applicant will include in its planning ard
construction program sufficie;t transmission capacity
as required for the transactions referred io in sub-
.paragraph (a) of this pgragrﬁ;h, provided that (1)
the neighboring entity (ies) gives Appliéant suffi-
cient advance notice as may bé necessary reasonably
to accomuodate its (their) requirements from a
functional and technical'standpoint and (2) that

such entity (ies) fully compensates Applicant for its
cost. In‘éarrying out this subparagraph (b), however,
Applicant shall not be reguired to construct or add
transmission facilities which (a) will be of no

. demonstrable present or future benefit to Applicant,

or (b) which could be constructed by the requesting

entity (ies) without duplicating any portion of.
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‘Applicant's existing transmission lines, or (c)

LN

which would jeopardize Applicant's ability to finance
or construct on.reasonable terms facilities needed

to meet its own anticipated system requirements.
ﬁhere regulatory or environmental approvals are
required for the construction or addition of trans-
mission facilities, needed for the transactions
referred to in subparagraph ka) of this paragraph,

it shall be the fesponSiEility of the entity(ies)
seeking the transaction to.participate in obtaining

such approvals, including sharing in the cost thereof.

- o
To increase the possibility of achieving greater
reliability and economy of electric generatioﬁ and
transmission facilities: Applicant will discuss load

projections and system development plans with any

neighboring entity (ies). . .

When Applicant's plans fér future nuclear generating
units (fpr which application will hereafter be made
to the Atomic Energy Commission) have reached the
stage of sericus planning, but befére firm decisions

have been made as to the size and desired completion

. date of the proposed nuclear units, Applicant will

notify all neighboring entities including distribution

systems with peak locads smaller than Applicant's
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that Applicant plans to construct such nuclear
units. Neither the timing nor the information
provided need be such as to jeopardize obtaining

the required site at the lowest possible cost.

The foregoing commitmente shall be implemented in

a manner consistent wieh the provisions of the Federal
Power Act and all other lawful local, state and
Federal regulation and authority. Nothing in.‘

these cdmmitments is intended to determine in

advance the reeolution of issues which are properly
raised at the Federal Power éemmission concerning
such commitments, including allocation of costs

or the rates to be charged. Applicant will negotﬁate
(including the execution of a contingeht statement
of intent) with respect to the foregoing commit-
ments with any neighboring entity including dis-
tribution systems where applicable engaging in or
proposing to engage in bulk power supply trans-
actions, but Applicant shall not be required to
enter into any final arrangement prior to resolu-

tion of any substantial gquestions as to éhe law=-

ful authority of an entity to engage in
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- the transactions. 1In addiﬁion, Appl{cant shall
not be obligated to entér into a given bulk.power
supply*transaction if: (1) to do so'would violate,
or incapacitate it from performing, any existing lawful
contracts it has with a third party; (2) there is
contemporaneously available to it a competing or
al£erhative arrangement which affords it greater
benefits which would be mutually exclusive of such
arrangement; (3) to do so would adversely affect its
systeﬁ operations or the‘réiiability of power supply

to its customers, or (4) if to do so would jeogardize
Applicant's ability to finance or construct on
reasonable terms facilities needed to ﬁeet its own

anticipated system requirements.
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Bepartment of Juslice
Basiington, 0. 20530

April 26, 1974

Howard K. Shapar, Esquire
Associate General Counsel

U. S. Atomic Energy Commission
Washington, D. C. 20545

Re: Duke Power Company '
Oconee Units 1, 2 and 3,
McGuire Nuclear Station Units 1 and 2,
Catawba Nuclear Station, Units 1 and 2;
AEC Docket Nos. 50-26%9A, 270A, 287A, 36%A,
370A, 413A and 414A;

Department of Justice File Nos., 60-415-27,
33 and 64

Dear Mr. Shapar:

This constitutes a supplemental letter of advice con-
cerning the captioned nuclear power plant license applica-
tions as to which our advice:was requested by the Atomic
Energy Commission pursuant to the provisions of Section 105
of the Atomic Energy Act, as amended. In letters dated
August 2, 1971, September 29, 1971, and May 1, 1973,
respectively, we recormended to the Commission that antitrust

hearings be held on the Oconee, McGuire, and Catawba appli-
cations.

As you know the consolidated hearing on the Oconee
and McGuire applications is scheduled to begin May 15, 1974,
In recent weeks, the parties to that proceeding have under-
taken serious discussions concerning resolution of antitrust
questions raised by the Oconee, McGuire and Catawba applica- _
tions. As a result of these discussions, the Applicant has
informed the Department by letter of April 26, 1974, of its
willingness to accept the statement of commitments enclosed
in that letter as conditions to its licenses for the Oconee,
McGuire and Catawba nuclear plants. Applicant's letter and
the commitments are attached hereto.
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Given Applicant's undertaking to accept these commit-
ments as license conditions, the Department now believes
antitrust hearings will not be necessary with regard to the
Oconee, McGuire and Catawba license applications. We there-

fore withdraw our previous letters of advice concerning those

three applications and recommend that appropriate steps be

taken to terminate the scheduled antitrust proceedings
thereon.

Sincerely yours,

A &
=
THOMAS E. KAUPER ,
Assistant Attorney Gerferal
Antitrust Division

-

-




