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ivan Selin, Chairman .g g .3 3tegtj,,v
Kenneth C. Rogers hoc,g1mc3SteviCl.

,

James R. Curtiss HRAHLH

Forrest J. Remick
E. Gail de Planque

SEW. ED APR 0 3 '992..

)
in the Matter of: )

)
LONG ISLAf40 POWER AUTil0RITY ) Docket No. 50-322 - M O M

(Shoreham Nuclear Power )
Station, Unit 1) ) (Decommissioning Plan)

)

ORDER'

This matter is before the Commission on a motion by the NRC Staff to

dismiss two petitions for intervention and requests for hearing filed by the

Shoreham-Wading River Central School District (" School District") and the

Scientists and Engineers for Secure Energy ("SE2") (collectively

" petitioners"). These petitions were filed in response to a notice of

opportunity for hearing published by the Staff. Eite 56 Fed. Reg. 66459 (Dec.

23. 1991). The Federal Register notice ann 9unced the Staff's proposal to

issue.an order approving a proposed decommissioning plan submitted by the Long ,

Island Power Authority ("LIPA") and the Long Island Lighting Company ("LILC0")

for the Shoreham Nuclear Station. The staff asks us to dismiss the petitions

without forwarding them to the Atomic Safety and Licensing Board (" Licensing

L Board") for routine processing.

'On February 26, 1992, the Commission authorized the NRC Staff to
transfer the Shoreham license from the Long Island Lighting Company to the
Long Island Power Authority. On February 29, 1992, the NRC Staff issued an

) order transferring the license. The ch. ige in the caption above reflects that,

transfer.
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The NRC Staff argues that petitioners raise issues which have already

been resolved by the Commission; accordingly, the Staff moves to dismiss the |

petitions under the theory of collateral estoppel. Staff Motion ("Mtn. Osm.") j

at 5-8. The Staff also argu s that the petitions raise matters outside the j

scope of the hearing notice and that the remainder of the petitions may be ,

dismissed on those grounds. Mtn. Osm. at 8-11. Petitioners respond that the

decisions removing certain issues they raise in their. petitions are not yet ;

" final" as required by _the doctrine of collateral estoppel. Petitioners '

Response (" Pet. Rsp.") at 1-2. Petitioners also respond that they have raised

issues regarding the public health and safety aspects of the proposed
,

decommissioning and, in any event, that they are allowed to amend their

petitions to raise new issues as a matter of right at any time up to fifteen

.(15) days prior to the first prehearing conference. Pet. Rsp.-at 2-3. +

In theory, the Staff is correct; petitioners are barred from litigating'

matters which we have placed outside the scope of the hearings in previous
e

1 decisions. Moreover, petitioners may not expand the scope of the proceedings
.

beyond that provided in the hearing notice. However, at this juncture, it is

premature to' dismiss the petitions. While petitioners do attempt to raise a

nmnber of issues that the Commission has barred from this proceeding,
;

petitioners have described at least one aspect of the proceeding -- the

question of the safe levels of radiation exposures to the public during the

decommissioning of Shoreham, its School District Petition at 17; SE2 Petition

at-16 -- that is within the scope of the proceeding. Petitioners also

correctly . note that they currently have the *ight to amend-their petitions to

introduce new issues and that particularized contentions are not required at

this point. See 10 C.F.R. 52.714(a)(3) and (b)(1). Accordingly, we will
.
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forward these petition' with the responses by the Staff and the Licensee to.

the Licensing Board. However, if petitioners are unable -- or unwilling -- to

submit properly supptrted contentions on this or other issues relat;ng to the

decommissioning order and its criteria under 10 C.f.R. 550.82, the Staff will,

of course, be able to file an appropriate motion before the Licensing Board.

The motion to dismiss is denied. The Secretary will forward these

petitions and restonses to the Licensing Board for processing in accordance

with the NRC's Rules of Practice.

It is so ORDERED.

For the Commi sion,

i %
( 8 _

_ / SAM 00.J. IILK
l AM._.as

4o
Secretary of the Commission",. s

*%g

Done at Rockville, Maryland

this3JdayofApril,1992.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

in the Matter of

LONG ISLAND LIGHTING COMPANY Docket No.(s) 50-322-OLA-3

(Shoreham Nuclear Power Station,
Unit 1)

CERTIFICATE OF SERVICE'

1 hereby certify that copies of the foregoing COMMISSION'S ORDER - 4/3/92
have been served upon the following persons by U.S. mail, first class, except
as otherwise noted and in accordance with the requirements of 10 CFR Sec. 2.712.

Office of Commission Appellate Administrative Judge
Adjudication Thomat S. Moore, Chairman

U.S. Nuclear Regulatory Commission Atomic Safety and Licensing Board
Washington, DC 20555 U.S. Nuclear Regulatory Commission

Washington, DC 20555

Administrative Judge Administrative Judge
Jerry R. Kline George A. Ferguson
Atomic Safety and Licensing Board ASLBP

U.S. Nuclear Regulatory Commission 5307 Al Jones Drive
Washington, DC 20555 Shady Side, MD 20764

_

Mitzi A. Young, Esq. Donald P. Irwin, Esq.
Office of the General Counsel Hunton & Williams
U.S. Nuclear Regulatory Commission Riverfront Plaza, East Tower
Washington, DC 20555 951 East Byrd Street

Richmond, VA 23219

Carl R. Schenker, Jr. , Esq. James P. McGranery, Jr., Esq.
O'Melveny and Myers Dow, Lohnes & Albertson
555 13th Street, N.W. 1255 23rd St., N.W., Suite 500
Washington, DC 20004 Washington, DC 20037
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