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The Petitions largely ignore the matters discussed in the Federal Register Notice.
Instead, the Petitioners argue that (1) the NRC should preserve Shoreham's capability to
generate electricity by nuclear means until the economic consequences and possible indirect
environmental impacts (e.g., increased pollution from operation of a replacement fossil fuel
plant) of the Long Island Lighting Company's ("LILCO") decision to close Shoreham are
evaluated in an Environmental Impact Statement ("EIS"); and (2) the EIS should consider
resumed nuclear operatiun of Shoreham as an alternative to decommissioning.' As
discussed below, Petitioners fail to show that they would suffer a particularized injury from
the proposed authorization to decommission Shoreham and fail to raise a specific aspect
within *he scope of the proceeding.' The requests for leave 1o intervene pursuant to

10 C.F.R. § 2.714 should, therefore, be denied.

¥(...continued)
method at Shoreham are analyzed in a supplement to the environmental report submitted
with the decommissioning plan. Jd. Since nuclear fuel at Shoreham will be shipped either
to Nine Mile Point for use or to Europe for reprocessing, fuel disposal is not considered
part of the Shoreham decommissioning actions. Id. The decommissioning plan, dated
December 29, 1990 ("Plan") was supplemented on August 26, November 27 and
December 6, 1991, in response to Staff requests for additional information. Id. at 66460,

* It is noted that the Petitions seem to focus not on the Plan which is the subject of the
December 23, 1991 notice, but on some other approval. See, e.g., School District
Petition at 7, 11; SE2 Petition at 7, 10.

* The Staff previously filed a motion to dismiss the petitions for failure to raise matters
within the scope of this proceeding and will only briefly summarize the arguments here,
See NRC Staff's Motion To Dismiss Intervention Petitions, dated February 5, 1992 ("Staff
Motion").
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BACKGROUND

This proceeding is the last in a series of licensing actions related to LILCO’s decision
to terminate operations at its Shoreham nuclear power plant. In an agreement between
LILCO and the State of New York, which became effective June 28, 1989, LILCO agreed
to terminate operations at Shoreham and to transfer ownership of Shoreham to the Long
Island Power Authority ("LIPA"), an entity created by the New York State Legislature,
LIPA would then carry out the decommissioning of Shoreham. On June 28, 1990, LILCO
and LIPA filed a joint amendment application requesting transfer of the Shoreham license
from LILCO io LIPA “upon or after amendment of the license to a non-operating stawus. "
56 Fed. Reg. 11768, 11781 (March 20, 1991). LILCO's request for a possession-only
license ("POL"), noticed in §5 Fed. Reg. 34098 (August 21, 1990), was granted and the

POL was 1ssued to LILCO on June 14, 1991}

* The POL became effective on July 19, 1991, when the United States Court of Appeals
for the District of Columbia Circuit denied a motion to stay its issuance. See 56 Fed. Reg.
28424  (June 20, 1991) and Shoreham-Wading River Cemtral School District
v. NRC, No. 91-1140 (D.C. Cir. July 19, 1991). The Supreme Court later denied a stay
application regarding the POL that was submitted to Justice Stevens and referred to the
Court. Id., ___U.S. _, 112 S.Ct. 9 (1951). The merits of the proposed POL license
transfer, including LIPA’s qualifications to become the transferee of the Shorcham POL,
are being contested by Petitioners in the License Transfer proceeding pending before the
Licensing Board in Docket No. 50-322 OLA-3.







5

(Agent for the Government of India on Application to Export Special Nuclear Material),
CLI1-76-6, 3 NRC 563, 572 (1976). One must show he would be actually harmed by the
out¢ me of the proceeding in order to intervene. Id. at §73-74; Lyng, 943 F.2d at 85.
The Supreme Court recently indicated that unless a statute provides a specific right of
judicial review, one must premise an action upon the Administrative Procedure Act,
5 U.S.C. § 555 er seq. (APA), and show not only that he is within the zone of interests
protected by the statute involved, but that he will suffer a palpable "legal wrong because
of the challenged agency action or [be] adversely affected or aggrieved by that action within
the meaning of a relevant statute." Lwjan v. National Wildlife Federation,
US. __, 110§, Ct 3177, 3185-86 (1990) ("Lujan").* Seec APA, 5 US.C. § 702.
A relevant statute is one "whose violation is the gravamen of the complaint." Lujan, 110
$.Ct at 3187, To show that one is adversely affected or aggrieved by agency action within
the meaning of a relevant statute one must provide specific facts showing the manner in

which the agency action causes harm. Jd. at 3186-87. Making general or conciusory

* The Court recently stressed this point in a case involving a challenge to a Postal
Service rulemaking permitting use of private courier systems.  Air  Courier
Conference of America v. Americar Postal Workers Union, ____ U.S. s 131
$. Ct. 913, 918 (1991). The Court emphasized the separate requirements of the injury in
fact and zone of interest standing tests in holding that the revenue protective purposes of
the Private Express Statutes, 18 U.S.C. §§ 1693-1699 and 39 U.S.C. §} 601-606, did not
"plausibly relate to the Unions' interest in preventing the reduction of employment
opportunities,” and denied the employee unions standing to challenge the agency action.
1118, Cr. at 918-921. The Court rejected the unions' argument that the entire 1970 Postal
Reorganization Act, 39 U.S.C. § 101, er seq., embracing the general codification of all
postal statutes, and which includes provisions to stabilize labor-management relations,
should be used in applying the zone of interests test. /d. at 920-21. Such a level of
generality could "deprive the zcne-of-interests test of virtually all meaning." Id. at 921.
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The Petitioners have failed to show any injury in fact stemming from the proposed
decommissioning order or from the lack of an EIS," and have thus failed to establish their
standing.

C. Petitioners Have Not Shown That They Are Within The Zone Of Interests
Protected By NEPA Or_ihe AEA

To satisfy the zone of interest test for standing, a petitioner must show that it seeks to

protect one or more interests that are arguably within the zone of interests regulated or
protected by the statute whose violation forms the gravamen of the complaint. See Air
Courier Conference v. American Pestal Workers Union, 111 S. Ct. at 918;
Lugjan, 110 §.Ct. at 3187.

In their standing arguments,"’ Petitioners cite the AEA and NEPA, but their failure
to show that the injuries complained of could arise from any radiological or environmental
damage caused by the proposed decommissioning order is a fatal deficiency. See Rancho

Seco, supra, slip op. at 10-11 (loss of employment caused by the decision not to operate

" In addition, Petitioners have failed to show there is any information on the impact
of decommissioning not included in the Generic Environmental Impact Statement (NUREG-
(586), which accompanied the decommissioning rule, 10 C.F.R. § 50.82 (53 Fed. Reg.
24,018, June 27, 1988). Thus, Petitioners have failed to show that the Commission and
the public were not provided with all pertinent information that might be contained in an
individual EIS on the decommissioning of Shoreham,

1 See SE2 Petition at 4-8; School District Petition at 4-9. Petitioners also fail to
establish representational standing by failing to submit member affidavits authorizing the
Petitioners to represent member interests in the proceeding. See Houston Lighting
and Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC
377, 393-94 (1979).

TR SRR m——
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the facility, and not by any environmental damage, is not an injury conferring NEPA
standing).

Here, as in Rancho Seco, Petitioners’ asserted injuries arise from a decision not to
operate a nuclear facility, The asserted economic injuries such as higher electricity costs
and loss of tax revenues (SE2 Petition at 5-6, 8; School District Petition at 5-6, 8-9) are
no more within the zone of interests protected by the AEA or NEPA than the petivoner’s
interest in employment was in Rancho Seco. Such economic interests have long been
ruled as outside the AEA and NEPA zones of interest. See Portland General
Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), ALAB-333, 3 NRC 804,
806 (1976), affirmed, CLI-76-27, 4 NRC 610, ©ld4 (1976); Tennessee Valley
Aurhoriry (Watts Bar Nuclear Plant, Units | and 2), ALAB-413, 5§ NRC 1418, 1420-21
(1977); North Shore Gas Co. v. EPA, 930 F.2d 1239, 1243 (7th Cir. 1991) (utility
ratepayers not within NEPA's scope). Electricity and tax rates are state concerns, and
do not support standing in NRC proceedings. See Public Service Co. of New
Hampshire (Seabrook Station, Unit 2), CLI-84-6, 19 NRC 975, 978 (1984); see also

Pacific Guas & Electric Co. v. State Energy Resources Conservation &

¥ In Hazardous Waste Trearment Council v. EPA, 861 F.2d 277, 283-84
(D.C, Cir. 1988), it was held that economic benefit to competitors was not within the "zone
of interests" protected by NEPA "in the absence of either some explicit evidence of an
intent to benefit [competitor] firms or some reason to believe that such fiims would be
unusually suitable champions of Congress's ultimate goals." Similarly, 0 Gifford-Hill
& Co. v. FTC, 523 F.2d 730, 731-32 (D.C. Cir. 1975), one's economic interest in
delaying enforcement of the antitrust laws was not found to be in the "zone of interests"
of NEPA to allow a suit to require preparation of ar environmental statement. Each case
focused on whether the petitioners' "rcal concerns” were protected by NEPA.

= LA - P — T —— — R ——— e AT s d e
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Under Section 189a(2) of the AEA, 42 U.S.C. § 2239(a)(2), and 10 C.F.R. §§ 50.90-
50.92, a license amendment may be issued and made immediately effective during the
pendency of a request for hearing based on a determination that the action involves NSHC.
Orders which authorize a licensee to conduct activities not already authorized by the license
have been viewed as orders that amend a license.  See Sholly v. NRC, 651 F.2d 780,
790-91 (D.C. Cir. 1980) (order aliowing venting of the containm:nt); Sowthern
California Edison Co. (San Onofre Nuclear Generating Station, Uni. 1), CLI-85-10,
21 NRC 1569, 1573-75 (1985) (no amendment since confirmatory order did not expand a
licensee's authority or direct action inconsistent with, or not authorized by, the license).

Section 189 of the AFA, 42 U.S.C. 2239, was amended in 1983 to generally provide
that the Commission may issue license amendments without a hearing or prior notice if it
determines that the amendment involve NSHC. Pub, L. 97-415 § 12, 96 Stat. 2073 (1983).
This amendment, generally known as the "Sholly Amendment” provided the statutory basis
for the Commission’s prior practice of al' ag amendments not involving significant

hazards considerations to become effectivv .rior to a hearing.  See Final Procedures

1%(...continued)

approved transfers through the issuance of a license amendment under 10 C.F.R. §§ 50.90-
50.92, with a NSHC determination. NRC Swff Response to Petitioners' Intervention
Petitior , Requests For Hearing, And No Significant Hazards Consideration Comments,
dated May 17, 1991, at 32-40.  See e.g., Public Sewvice Co. of New Hampshire
(Seabrook Station, Units | and 2), CLI-78-1, 7 NRC 1, 22 (1978) (any transfer of
ownership requires Commission approval and an application for a license amendment);
Metropolitan Edison Ca. (Three Mile Island Nuclear Station, Unit 1), CLI-81-17,
14 NRC 299 (1981) (Staff authorized to amend the operating license to accomplish transfer
of possession, use and operation). See also Public Service Co. of New
Hampshire (Seabrook Station, Unit 1), CLI-91-14, 34 NRC 261 (1991) (affirming denial
of intervention sought in ownership transfer noticed under Sholly Rule).
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and  Standards on  No  Sign{ficant Hacards Consideration, 51 Fed. Reg.
7744-46 (March 6, 1986) ("Sholly Rule").

Acting under that amendment, the Commission adopted 10 C.F.R. §§ 50.91, 50.92,
SO.58(b)(6) and 2.108(a)(4)(1), which permitted the issuance of license amendments
involving NSHC prior to a hearing and provided a limited review of such determinations.
Notice and State Consultation, 48 Fed. Reg. 14873 (April 6, 1983); 48 Fed. Reg.
14BE4 (April 6, 1983); 51 Fed. Reg. 7744. Under the final rule, where it is ¢ stermined
that a license amendment request involves NSHC, the NRC will issue a notice which
describes the requested amendment, sets forth the proposed NSHC finding, requests
comments on that proposed finding, and gives notice of an opportunity for hearing. 1f
requests for hearing are filed pursuant 10 such notice, the NRC will make a final
determination on whetuer the amendment involves a significant hazards consideration. If
the final determination is that the proposed amendment irvolves NSHC, the NRC may
(upon making the requisite health and sufety findings) issue the requested amendment
despite 'he pend :ncy of a hearing request. The regulation explicitly provides that one may
10! petition 10 have a NRC Suaff's NSHC determination reviewed. 10 C.F.R.
§ 70.58(b)(6); 10 C.F.R. § 2.108(a)(4)(i); see also 48 Fed. Reg. 14873, 14876; S Fed.
Reg. 7744, 7746, 7759.

The Commission's regulations recognize that decommissioning may be authorized by
means of an amendment, 10 C.F.R. §§ 51.53 and 51.95 both refer to “an amendment

authonzing the decommissioning of a production or utilization facility covered by § 51.20,"
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In sum, an crder authorizing decommissioning of Shoreham may be made immediately
effective if the Staff publishes a pro; vsed and final NSHC determination,” Thus, no prior

hearing would be required.

While the Staff maintains that the Petitioners have not established standing and in
essence, seek 1o litigate matters outside the scope of this proceeding," Petitioners arguably
mention aspects within the subject matter of this proceeding as required by 10 C.F.R.
§ 2.714(a)(2). Petitioners assert that an EIS or environmental assessment (EA) must be
prepaied iegarding the decommissioning of Shoreham. School District Petition at 23-27,
30; SE2 Petition at 23-26, 29. They question (a) whether DECON will result in
unacceptable radiation exposures, and whether LIPA is financially qualified or otherwise
capable of carrying out decommissioning, School District Petition at 17; SE2 Petition at 16;
and (b) whether the Environiaental Report submitted by LIPA is adequate, particularly with

respect 10 the analysis of the DECON alernative, School District Petition at 27-29; SE2

" The Staff already has under consideration LIPA ‘s requesi that the license be amended
to allow LIPA to implement the Shoreham Decommissioning Plan and submitted an analysis
of whether the #endment would involve a significant hazards consideration. See Letters
from L. Hill, LIPA, to NRC, dated January 13 and 23, 1992, LILCO concurred in the
submitials by letters dated January 14 and 24, 1992,

" Matters outside of the scope of the proceeding provide no basis for intervention or
a hearing. Public Service Co, of Indiana (Marble Hill Nuciear Generating Statiun,
Units 1 and 2), ALAB-316, 3 NRC 167, 170-71 (1976). See Staff Motion at 3, 6-10.

* In light of the fact the Staff is preparing an EA concerning the proposed
decommissioning, this concern may become moot.
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Petition at 25-28. While some of these matters might raise a proper “aspect” of the
proceeding, as we have stated Petitioners have not shown they have standing to raise these

matters.”’ Thus, the Petitions should be denied

CONCLUSION
The requests for intervention in this decommissioning proceeding should be denied
Although the Petitioners have identified asp-cts within the subject matier of the proceeding,
they do not establish standing to intervene pursuant to 10 C.F.R. § 2.714,
Respectfully submitted,

T/

nT. Hull
‘ounsel for NRC Staff

Senior Supervisory Trial Attorney

Dated at Ruckville, Maryland
this 11th day of February, 1992

# Should Petitioners establish their standing to raise such ¢laims, properly supported
contentions would have to be filed in accordance with 10 C.F. R, § 2.714(b)(2) and the
Commission's Shoreham decisions regarding environmental issues. See CLI-90-8,
32 NRC 201 (1990); CLI-91-2, 33 NRC 61 (1991); CLI-91-4, 33 NRC 233 (1991).
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NOTICE OF APPEARANCE

Notice is hereby given that the undersigned attorney enters an appearance in the
above-captioned matter, In accordance with 10 C.F.R. § 2.713(b), the following
information is provided:

Name: John T. Hull

Address: U.S. Nuclear Regulatory Commission
Office of the Ceneral Counsel
Washington, D.C. 20555

Telephone Number: 301-504-1573

Adinissions: Court of Appeals of Maryland
District of Columbiz Court of Appeals

Name of Party: NRC Staff

Respectfully submitted,

i T. Hull
‘ounsel for NRC Staff

Dated in Rockville, Maryland
this 10th day of February, 1992
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