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In the Matter

LONG ISLAND LIGHTING COMPANY Docket No. 50-322

(Shoreham Nuclear Power Station, (Decommissioning) D¢ (A

Unit 1)
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PETITIONERS' OPPOSITION TO NRC STAFF
MOTION TO DISMISS

On February 5, 1992, the Nuclear Regulatory Commission
("NRC" or "Commission") Staff filed "NRC Staff's Motion to
Disxiss Intervention Petitions" ("Staff Motion") in the above~-
captioned proceeding. Petitioners Shoreham-Wading River Central
School District ("Schocol District") and Scientists and Engineers
for Secure Eneray, Inc. ("SE,") hereby oppose that motion for the
reasons g.ven below,

First, collateral estoppel does not bar further
argunent that Shoreham's resumed operation must be conridered as
an alternative tc decommissioning becauss that issue has not
"been determined by a valid and final judgment." gge, Staff
Motion at 5 and decisions cited therein. The Staff itself admits
that, as to some rulings, "Petitioners' appeals from these
decisions are pending before the Commission." Staff Motion at 6
n.7. And the Commission decisions relied on principally by the
NRC Staff (CLI-$0-08, CLI-91-02, and CLI-%1~-08) are currently
under review by the U.S. Court of Appeals for the District of
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columbia Circuit together with related Commission final orders.
gee, Shereham-wading River Central School DRistrict v, U.S.N.B.C.,
U.S.Ap;.D.C. Docket Nos. 91-1140 & 91-1301. @Qege Staff Motion at
2, 6=8. Without a "valid and final judgment,® collateral
estoppel does not apply ty the Staff's own admission. It is
necessary for the School District and SE, to maintain its
position that the proper scope of inguiry under the National
Environmental Policy Act ("NEPA") includes the alternative of
resumed operation while the administrative and judicial processes
proceed. Further, even if Petitioners vere estopped from raising
this single alternative, that fact would not call for dismissal
of the petitions, but only limitation on the scope of NEPA review
sought by Petitioners in the proceecing.

Second, the petitions do not address matters outside

the scope of the Federal Reglister notice and, alternatively, even

if they dn address sonme 1ssues outside the scope of the Federal

Register notice that does not call for dismissal but a limitation
of the scope of the proceeding. For example, the NRC argues that
"the petitions referenced the alternative of operating Shoreham
and the conseguences of its non-operation -- matters outside the
scope of the licensing action . . . ." Staff Motion at 9. The
Staff misses the pol . "The cunseguences of its non-operation®
are "effects"™ acts™ of the proposal which must be
considered in w NEPA analysis of the proposal, even i1

not necessary to consider renewed operation as an "alternative."




1508.9 (even an environmental assessment must address "the
environmental impacts of the proposed action").

Third, the objections to the lack of detail in the
initial petitions are premature since Petitioners have an
unfettered right to supplement those petitions before the Atomic
Safety and Licensing Roard. §See 10 C.F.R. § 2.714(a)(3) & (b)
(1991). E.g., Staff Motion at 3 n.3 & 9 n.8.

Petitioners are proceeding to develop the appropriate
affidavits and petition amendments with particularized
contentions for consideration in the Commission licensing
proces: .

CONCLUSION

WHEREFORE, Petitioners urge the Commission to deny the
Staff Motion or to defer action on it until Petitioners have
fully developed their petitions and supplied detailed contentions
supported by affidavits in line with the process promised by 10
C.F.R. § 2.,714.

Respectfully submitted,
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February 20, 1992 )L-_* A g b
James P. McGranery, dr.
POW, LOHNES & ALBERTSON
Suite 500
1255 Twenty~-Third Street, N.W.
wWashington, D.C. 20037
(202) 857-2929

Counsel for Petitioners
Shoreham-Wading River Central
School District and Scientists and
Engineers for Secure Energy, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that copies of the Petitioner's
Opposition to the NRC Staff's Motion to Dismiss in the above-
captioned proceeding have been served on the following by first-
class mail, posted prepaid on this 20th day of Februiry, 1992:

W. Taylor Reveley, 1I1I, Esq.
Donald P. Irwin, Esq.

Hunton & Williams

Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 2321$-4074

Nicholas §. Reynolds, Esq.
David A. Repka, Esq.
Winston & Strawn

1400 L Street, N.W.
Washington, D.C. 20005

John T. Hull, Esqg.
Office of the General Counsel

U.S8. Nuclear Regulatory Commission

Washington, D.C. 20555
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Samuel A. Cherniak, Esg.

NYS Department of Law

Bureau of Consumer Frauds
and Protection

120 Broadway

New York, New York 10271

Carl R. Schenker, Esq.
O'Melveny & Myers

555 13th Street, N.W.
wWashington, D.C. 20004
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James

P. McGranery,/Ar.

Counsel for Petitioners
Shoreham-Wading River Central
School District and Scientists and
Engineers for Secuvre Energy, Inc.



